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Celebrating the Centennial of the Income
War Tax Act, 1917: The Future by
the Light of 100 Candles -

Jinyan Li and J. Scott Wilkie

Homage to the Income War Tax Act, 1917

Canada’s federal income tax regime was introduced in 1917, with the enactment
of the Income War Tax Act, 1917 (IWTA).! Though initially portrayed as a tem-
porary measure to help fund Canada’s contribution to the First World War and
manage the conscription crisis, income taxation has persisted in Canada. Com-
pared with the current Income Tax Act (“the Act”) and Income Tax Regulations,
which are voluminous, the IWTA is “breathtakingly brief;”? containing 24 sections
and, with the schedule, occupying 11 pages. Despite its brevity, the IWTA was
comprehensive, dealing, more or less, with the same kinds of tax and fiscal issues
as Canada is addressing today, sometimes in surprisingly familiar terms. The
IWTA has all of the fiscal DNA, skeletal framework, muscle, and indeed sensory
capacity of the mature Act. '

The IWTA is a statute, and it may seem odd to celebrate the birthday of a
statute. To us, however, it is more than a statute, and its significance transcends
the subject of income taxation. The IWTA expresses Canada’s genetic makeup
as a society, at once influenced by and an influence on a range of economic and
social welfare choices that any nation faces as it contemplates its national
objectives-and the development and deployment of its resources—in short, its
national personality. As a means of funding collective consumption (public
goods) and achieving distributive justice, the IWTA offers a window onto the
challenges and values that shaped Canada in the past. It is a portal through
which we may seek to understand who we are as a nation, what kind of system
of collective civility we want to live by, and why certain enduring threads of our
tax system continue to entangle and challenge us even as they did in 1917. As
a living, breathing manifestation of our collective lives—a kind of national family
budget—income tax law is organic and dynamic, anticipating, affecting, and
responding to the forces that shape our national experience. Income tax law reflects
the social, economic, and distributive justice priorities that our civil society
chooses to live by; it manifests those choices, pays for them and gives thém
effect via fiscal policy, and funds the fiscal expenditures by exacting the price
of collective consumption through taxation.

. Ttis often said that tax practitioners are, and have to be, historians. Tax law
responds to the challenges facing the country—the challenges are the threads
that the tax law must work with. Appreciating how a government has grappled
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with these challenges and tried to weave them into the legislative fabric is critical
to understanding the tax law of a country at any given time. The threads of the
original IWTA persist in the more complex weave of our present income tax
system. The threadcount in the current weave—its density—may be much
higher, but the pattern and the garment are the same. o

The objective of the IWTA Centennial Project (comprising a symposium 1n
May 2016 and the publication of this book) was to investigate (1) the human
and historical context from which the modern income tax system, in the form
of the IWTA, emerged in Canada; (2) how subsequent legislative imperatives
emerged from policy responses to political, social, and economic challenges;
and (3) how the past 100 years may prefigure the future. This book is a collec-
tion of papers written for the centennial project and of panel discussions among
individuals who have helped shape the system.

The book has three parts. Part 1 considers the “what” and “why” questions
about the revenue-raising and the spending (or tax expenditure) sides of our
income tax law. In the first paper, Campbell and Raizenne unpack the circum-
stances of the IWTA’s birth and the technical features of the statute. Other papers
in part 1 examine key aspects of personal income tax, corporate income tax, and
international tax; the dynamic relationship between income tax law and general
law; and tax expenditures. Part 2 considers the “how” and “who” questions:
How did the relevant ideas and policies come about? How did the policies get
translated into legislation? How was the law made to work? Who were (and are)
the people behind all of these processes? It is trite to say that none of the tax
law and policy elements of the system mean much unless they actually work in
a reliable and predictable fashion. Part 2 is primarily made up of panel discus-
sions, including a special session from January 2017 with a former finance
minister, Michael Wilson. The participants are former politicians, officials,
judges, and practitioners who have helped make the system work, It also includes
two papers that discuss the role of the accounting and legal professions and the
Canadian Tax Foundation in the development of the tax system. Part 3 is about
looking back in order to look forward. It reports the views of some of Canada’s
leading thinkers on critical themes, milestones, and future directions.

Why Celebrate the Birthday of a Statute?
A History and Living Memoir of Nationhood

It bears repeating that the IWTA is much more than a statute. The year 1917 was
a time of great upheaval in the world, and the subject of taxation may seem
trivial in the context of the First World War. But taxation is not an end in in itself;
it is a means to an end, and as such, not surprisingly, it foreshadows and mirrors
the ends that it serves. The IWTA was also an auspicious point of departure for
comprehensive income taxation, as Canada responded to notable influences on
revenue raising, especially those in the United States, that had studied thoroughly

the “modern” legislative experience. The IWTA marks Canada’s progress as a nation
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in step with others, such as the United States, that were adopting income taxation
as a primary means of meeting fiscal needs. Income tax paid for the early stages of
Canada’s nationhood in ways that (as tax and fiscal policy commonly do) in-
evitably shaped the country’s national personality and economic development,

Raising revenue, in itself, is not particularly meaningful. What is meaningful,
and what offers insight into our national consciousness and conscience, is why
a revenue-raising device is required and why it takes the form it does, and how
it reflects the guidance by which economic and financial conceérns are translated
into a coherent regime to achieve certain fiscal and revenue objectives without
propagating or creating unwarranted distortions. The IWTA offers an understand-
ing of Canada’s nascent place in the world of 1917. Today, we tend to imagine
that we are the first generation to be faced with the challenges to national and
personal self-interest posed by globalization and the international contact and
even competition that globalization engenders. But, as the contributors to this
volume remember, the young Canada of 1917 was already venturing into the
international realm, not merely as a combatant in support of a global democratic
cause but as a commercial actor, too. One hundred years ago, as now, Canada
punched above its weight in the tax policy area.

The IWTA and its early refinements show the fiscal maturity of Canada during
this period. All of this happened before Canada had independent national per-
sonality or the notion of Canadian citizenship. It seems that Canada matured
more slowly politically than it did fiscally. The IWTA is also significant in that
it reflects the earliest stages of federal-provincial relations as well as a North
American alliance of sorts, the features of which persist to this day. Canada’s
first foray into income taxation at the federal level was preceded by several
provinces’ enactment of income tax législation to replace forms of property
taxation, and by the introduction of income tax in the United States. Edwin
Seligman and Thomas Adams are the architects of income taxation in North
America. Their influence on US income taxation and indeed income taxation
generally is considerable; that influence on the IWTA is palpable. Income taxa-
tion was considered as “[superior] to most forms of taxation . . . [in terms of
being] [e]lastic and productive . . . [e]quitable . . . [e]specially equitable as a
balance to indirect.taxes on consumption . . . [but] [n]ot discouraging to initia-
tive in . . . [a number of] ways.” o ‘

In the light of the above, it is much clearer why we are celebrating the birth
of the IWTA. Our celebration ‘is, in the end, about the foundation of Canada as
a country. The papers in this book chronicle not merely embryonic tax policy
butalso Canada’s teenage years and their influence on the country’s adulthood,
as the framework established by the IWTA was tested and modified through
several reforms, including the Carter commission’s.* Accordingly, our celebra-
tion is more than a memorial of a historical legal fact. It is, most importantly, a
reflection on how we got-to where we are as a country and how, through income
taxation, we fund social and economic priorities and share our wealth. To adapt
Al Kapp, the noted cartoonist: We have seen the IWTA, and it is us.
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with these challenges and tried to weave them into the leg:islative fabric is critical
to understanding the tax law of a country at any given time. The thr.eads of the
original IWTA persist in the more complex weave of our Present mcome,ta;(1
system. The threadcount in the current weave—its density—may be muc
higher, but the pattern and the garment are the.> same. N o

The objective of the IWTA Centennial Project (co.mpns%ng a symposium in
May 2016 and the publication of this book) was to investigate (l)lthe human
and historical context from which the modern income tax §yste.m, in the ff)rm
of the IWTA, emerged in Canada; (2) how subsequent leg1slat1v.e 1mperat1ves:
emerged from policy responses to politica‘l,’ social, and economic c.:hallenges?
and (3) how the past 100 years may prefigure the future. Thls'book isa collec-
tion of papers written for the centennial project and of panel discussions among
individuals who have helped shape the system. - } ‘

The book has three parts. Part 1 considers the “what” anfiv“why' questions
about the revenue-raising and the spending (or tax expenditure) sides .Of our
income tax law. In the first paper, Campbell and Raizenne unpack the circum-
stances of the IWTA’s birth and the technical features of the statu.te. Other papers
in part 1 examine key aspects of personal income tax., corporate income tax, and
international tax; the dynamic relationship between income tax law, ,and ger_lera?
law; and tax expenditures. Part 2 considers the “how” and "‘who ql%e_suons.
How did the relevant ideas and policies come about? How did the policies get
translated into legislation? How was the law made: to work? Who were (and are)
the people behind all of these processes? It is trite to say that none of the kt:c}x
law and policy elements of the system mean much .unless they actually work in
a reliable and predictable fashion. Part 2 is primarily made.: up of panel discus-
sions, including a special session from January 2017 with a f'ormer ﬁna}nce
minister, Michael Wilson. The participants are former politicians, qfﬁcmls,
judges, and practitioners who have helped makg the system work. It a}so mcl(lild}e:s
two papers that discuss the role of the accounting and legal professmns an the
Canadian Tax Foundation in the development of the't:ax system..Part 3 is abmitt
looking back in order to look forward. It reports the views of_ some of Canada’s
leading thinkers on critical themes, milestones, and future directions.

Why Celebrate the Birthday of a Statute?
A History and Living Memoir of Nationhood

It bears repeating that the IWTA is much more than av'statute. The year 1917 was
a time of great upheaval in the world, and the subject. of taxation may .seerr%
trivial in the context of the First World War. But taxation is not an end inin 1.tself,
it is a means to an end, and as such, not surprisingly, it foreshadows and mirrors
the ends that it serves. The IWTA was also an auspicious point of fieparture:for
comprehensive income taxation, as Canada responded to notable. influences on
revenue raising, especially those in the United States, that had studied thoroughly

the “modern” legislative experience. The IWTA marks Canada’s progress as a nation

' CELEBRATING THE CENTENNIAL OF THE INCOME WAR TAX ACT, 1917 . 1.3

in step with others, such as the United States, that were adopting income taxation
as a primary means of meeting fiscal needs. Incoine tax paid for the early stages of
Canada’s nationhood in ways that (as tax and fiscal policy commonly do) in-
evitably shaped the country’s national pérsonality and economic development.

Raising revenue, in itself, is not particularly meaningful. What is meaningful,
and what offers insight into our national consciousness and conscience, is why
a revenue-raising device is required and why it takes the form it does, and how
it reflects the guidance by which economic and financial concerns are translated
into a coherent regime to-achieve certain fiscal and revenue objectives without
propagating or creating unwarranted distortions. The IWTA offers an understand-
ing of Canada’s nascent place in the world of 1917. Today, we tend to imagine
that we are the first generation to be faced with the challenges to national and
personal self-interest posed by globalization and the international contact and
even competition that globalization engenders. But, as the contributors to this
volume remember, the young Canada of 1917 was already venturing into the
international realm, riot merely as a combatant in support of a global democratic
cause but as a commercial actor, too. One hundred years ago, as now, Canada
punched above its weight in the tax policy area.

The TWTA and its early refinements show the fiscal maturity of Canada during:
this period. All of this happened before Canada had independent national per-
sonality or the notion of Canadian citizenship. It seems that Canada matured
more slowly politically than it did fiscally. The IWTA is also significant in that
it reflects the earliest stages of federal-provincial relations as well as a North
American alliance of sorts, the features of which persist to this day. Canada’s
first foray into income taxation at the federal level was preceded by several
provinces’ enactment of income tax législation to replace forms of property
taxation, and by the introduction of income tax in the United States. Edwin
Seligman and Thomas Adams are the architects of income taxation in North
America. Their influence on US income taxation and indeed income taxation
generally is considerable; that influence on the IWTA is palpable. Income taxa-
tion was considered as “[superior] to most forms of taxatien . . . [in terms of
being] [e]lastic and productive . . . [e]quitable . . . [e]specially equitable as a
balance to indirect taxes on consumption . . . [but] [n]ot discouraging to initia-
tive in . . . [a number of] ways.” L ) '

In the light of the above, it is much clearer why we are celebrating the birth
of the IWTA. Our celebration is, in the end, about the foundation of Canada as
a country. The papers in this book chronicle not merely embryonic tax policy
but also Canada’s teenage years and their influence on the country’s adulthood,
as the framework established by the TWTA was tested and modified through
several reforms, including the Carter commission’s.* Accordingly, our celebra-
tion is more than a memorial of a historical legal fact. It is, most impottantly, a
reflection on how we got to where we are as a country and how, through income
taxation, we fund social and economic priorities and share our wealth, To adapt
Al Kapp, the noted cartoonist: We have seen the IWTA, and it is us.
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Enduring Values

Canadians hold dear basic values of fairness, inclus?veness, and praglr}atlsrlil.
The IWTA and the Act reflect these values. Fairnessf—lll. the seflse (?f. sharing the
cost of government goods and services in accordance with one’s ability to.pay——
is a hallmark of the Canadian income tax system. As Campbell and Ralzel?ne
explain in detail in this volume’s first paper, the IWI"A was 'enact_ed asa geactlttl)lré
to the political crisis over conscription; the financial sacr1ﬁc.e 1mpfos;: , 0111d‘ ¢
wealthy was meant to be commensurate with th&? persm,l’al sacrifice of the soldier.
Technically, section 3 of the IWTA defined “m(.:on?e broadly -to meas111ire an
individual’s ability to pay, and it regarded und1s'tr1buted corporate pro t.s az_
dividends for the purposes of applying the progressive tax rates. It also coptame

a transfer-pricing rule and other anti—avoidanf:e measures Fo preven:) 1nco_mc;
Splitting or income shifting. Fairness and equity are obqectlve;s of su s;,quent
tax reforms. In spite of the changing political }andscape in Canad.a over t e pail)s
100 years, the ability-to-pay p;inciple_(both in the sense of vertical ﬁqu'lty, t}{
taxing higher income at higher progr,essi.ve rates; and in the sense of dorlzgn :S
equity, by taxing equally two people with the same 1n.coms) has‘ endured. A
Neil Brooks observes in this book’s final panel discussion, The income {ax is

i d as the fairest tax.” o
Wl('il?lz ;\:/%?;d\fvas a visceral response to inclusiveness. It o;')tec‘l for r.e31dence asa
basis for tax jurisdiction, emphasizing social an@ economic t1e§ Yvuh A(Illanada as
opposed to political status (citizenship) or paren_t?l mteghog (domicile). Any pfczlrst(}:)ln
can be a taxpayer in Canada, In terms of pohcy Ob:]eCtIVCS, the IWTA and e
Act were sensitive to concerns about fairness, neutrality, apd non-d1§:cr1mmat1<?ni
As an indirect spending instrument, the Act has, effectively, delivered socia
istance to lower-income Canadians. ;

assll?srt:;matism is another hallmark of the IWTA, The ‘United ngdom and the
United States had an income tax in 1917, but the IWTA was, 1n man}f ‘respects,
an adaptation of the Ontario municipal income tax that was most familiar to the
fathers of the IWTA. How to make the new tax system work was deba}ted almost
as much as how progressive the tax should be. The IWTA was a W(.)rk—‘m—pr(?gress
from the very beginning: as Campbell and Raizenne’s comments 1nd1?aFe, it waz
drafted and enacted in haste, with provisions thgt were skeletally rmn.lmal an
yet comprehensive. In the early stages, pragmatism was alsp notable in the Ln—
cremental and measured reaction to gaps and problems. in the statute. This
pragmatism reflects what Canadians are——practiqal, und;erst.ated performe?rs and
workers in the trenches, not self-ordained eagles preening in self-adoration.

| Critical Roles

Since its inception, income tax has played a foundational role in the development
of modern Canadian society by generating the pecessary .revenue to ﬁpar}ce
Canada’s public goods-and services and by functioning as a main tool fOF ach1ff\{1ng
distributive fairness, sustainable economic development, and democratic politics.
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As shown in table 1, income tax as a source of revenue for the federal gov-
ernment has become increasingly important in the last century, Income taxes as
a share of total Canadian government revenues rose from 2.8 percent in 1918 to
55.4 percent in 1957, and then to 66.1 percent in 2017. As a share of total rev-
enues, personal income tax steadily increased. over the years, while corporite
income tax stayed within a certain range and has been below 13 percent since
1987. Income taxes paid by non-residents have accounted for less than 2 percent
of total revenue most of the time, .

In addition to producing revenue to finance shared public consumption in
what might be loosely described as our Canadian welfare state—a state, in other
words, that reflects the notions of distributive justice and social welfare that
infuse Canadian society—the income tax has been a major source of funds for
direct and indirect government spending on social and economic programs, thus
reflecting the priorities that Canadians have made through the democratic pro-
cess. In other words, the tax system provides over 100 personal tax expenditures,
which are intended to benefit lower-income families, provide relief to Canadians
in specific circumstances, and give incentive to taxpayers to engage in activities
that are deemed beneficial to society. Canada also uses tax law to maximize the
welfare of Canadians in the increasingly globalized economy.

Income tax has been the main policy instrument for redistributing social
income in a manner that Canadians consider fair. In 1917, the TWTA was designed
to ensure that “it imposed sufficient tax on the wealthy,” and only a very small
number of individuals paid the tax.’ The progressive nature of the tax has re-
mained, although the level of progressivity has been revisited over the past 100
years. Personal income tax is the only progressive tax in Canada’s tax system,
and it helps reduce high-end income inequality. -

More profoundly, the income tax is an indispensable part of the Canadian
democratic process and the rule-of-law system. The IWTA was created to serve
a political purpose, and subsequeiit legislative amendments have often reflected
the outcomes of the political process. The independent judiciary has been a
partner in the development of the income tax system through its interpretation
of the words of the legislation and its triggering of legislative amendments when
its interpretations were deemed unacceptable.

Structural Sophistication and Foresight

The IWTA showed incredible structural sophistication and foresight. It laid down
the foundation of what we now know as the outbound and inbound regimes,
effectively .integrated corporate tax and personal tax, created ways of treating
€COoNomic units as tax units notwithstanding the legal séparation of income-
earning activities and the “persons” conducting them (on the one hand) and (on
the other hand) the economic owners of the income, sketched out the meaning

- of “Canadian income,” and addressed the effective territorial taxation of business

income. For example, the concept of territoriality infused the income tax system
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Table 1 Income Taxes and Federal Government’s Revenues (1908-2017)

Total income

taxes as
Total Personal Corporate Non-resident ~ percentage of
Year revenues income tax income tax income tax total revenues
total total total
millions revenues millions revenues millions revenues
($) (%) ($) (%) (%) (%)
2.8
1918..... 313 8 2.5 1 0‘3 o
1927..... 431 23 53 33 7. o . o
1937..... 517 40 7.7 70 13.5 ; 1‘3 »
1947..... 2,872 670 233 364 12.7 :;4 1.2 o
1957 5,420 1,635 302 1,296 ﬁ?, . 2.0 o
..... 1,821 . . .
1967..... 10,925 3,650 334 R o
1977..... 35,633 13,988 392 5,280 14.8 523 ig ne
1987..... 97215 42,422 436 10,710 11.0 1,1 1.2 >
1997..... 160,864 74,949 466 21,179 131 1,992 2.3 65:7
2007 ..... 245,525 113,528 462 42,212 17.2 5,23 : 2.0 o
2017..... 302,000 153,700 509 39,900 13.2 6, X

Source: Livio Di Matteo, A Federal Fiscal History: Canada, 1867-2017 (Vancouver: Fraser Institute,

February 2017), at table A2.1.

almost from the outset, as reflected in concerns abqut €)) h.ow mco;nc; vc\ll}tttxi;l;oze;
than one jurisdictional connection would be assogated with one juris Olc ton of
the other, (2) credit for foreign tax, (3) how: Canadian tax on foreign inc rpWithin
income would be deferred indefinitely, and (4) even how ’cransfer.]émcmgzglrr e
commonly controlled corporate groups would bc? countered to avoid unw
baSSeuebsteS;?lzrllt tax reforms refined these structural eleme‘nts. The or(;gm;l ;ilzlt):lt)els:
over policy choices among the fathers of the IWTA ren'lam fresh t;)V iag(t.e o, s
example of such freshness is an exchange between Sir Thorga;. yiaite (tl’len
finance minister of the day, championed the IWTA) anfl Sir Wilfri da};r or (then
the leader of the opposition) about the perils to the national fisc pose th ; iy
pricing.” That parliamentary exchange, like $0 many others concefmng e
and its series of amendments, sets out cons.1derat10ns of tax po icy ant_ S
fiscal needs (FAPI [foreign accrual property income] agd tax a§m1n1stra i0 ) that
remain relevant today, with the same issues ahd reactions arising now as.

100 years ago.

Solid Building Blocks

The IWTA contained the basic requiremen.ts of an income t'alx.: tax%i_ble suléjzfltéi
tax base, progressive rates for individual income, t‘ax administration, 211; anc
avoidance rules. Taxpayers were “persons”; | hat kinds of persons V\Z)u ) londed
subjects was a foundational consideration, particularly because the IWTA resp
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to the obvious ways of separating the owners of income from the generation of
_income. Resident persons were made taxable on their income irrespective of its
territorial source, and non-residents were taxable on Canadian income (that is,
income from carrying on business in Canada [or COBIC income]).? Individuals
were tax units, as they continue to be, even though married couples—in an early
manifestation of dependency that is still found in the Act—received special
treatment in some cases (for example, doubling the amount of basic exemption
in 1917). Similarly, in 1917 as now, corporations were taxpayers separate from
their shareholders, although the fiscal unity of corporations and their sharehold-
ers was recogfiized through the precursor of the integration rules.

The tax base was defined comprehensively in section 3 of the IWTA, aggre-
gating income from all sources into a lump sum; this reflected the influence of
the US Revenue Act of 1913. The 1972 Act added taxable capital gains as a type
of income under section 3. Details on the characterization, realization, and
computation of income as well as on loss recognition are either provided in the
statute or elaborated in case law.

Tax rates for personal income are progressive. Corporate tax rate is flat: it
correlated with the basic personal income tax in 1917 (that is, 4 percent), but
subsequently deviated from the lowest personal tax rate when the latter was
increased. Lower rates for active business income of Canadian-controlled private
corporations (CCPCs) and manufacturing and processing profits were subse-
quently introduced as tax incentives. Non-residents were taxed at the same tax
rates as residents on active income (originally COBIC income, and then income
from employment), but at a flat rate on income from investment under the with-
holding tax regime introduced in 1924,

The self-assessment system was adopted in 1917 and has remained largely
unchanged since. To ensure the effective operation of this system, the IWTA and
the Act contain rules on (1) the provision of information to the minister, (2) the
minister’s powers to audit, (3) requests for further information, (4) the imposi-
tion of penalties, and (5) dispute resolution. The country’s changing legal and
business circumstances (through, for example, globalization, digitization, and
the rise of multinational enterprises) have called for changes to be made to the
specific features of the system without undermining its core design.

+ In order to achieve the goals: of fairness, distributive justice, and fiscal effi-
ciency, the IWTA contained anti-avoidance measures. These measures balanced,

. on one hand, the respect for private law and taxpayers’ use of legal constructs

to arrange their affairs, and, on the other hand, the need to protect the integrity
of the system. The political context of the IWTA’s enactment made it very clear
that the incidence of income tax is supposed to be borne by people (primarily
high-income people, in 1917, and subsequently middle- and high-income people).
When people use corporations to earn income, the corporate tax has an effect
similar to that of a withholding tax, although whether that is its only or principal
role is open to a debate that Some papers in this volume acknowledge. When a
corporation is used to defer or avoid personal (or shareholder-level) income tax,
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the separateness in law between the corporation and shareholder is effectively
ignored for the purposes of measuring the shareholder’s ability to pay. This is
essentially true of the present imputation rules in a domestic context and of FAPI
rules in the outbound context. As noted above, the INTA and the Act endorse
the territorial taxation of business income. Business income earned in Canada
should be taxable in Canada, regardless of the legal vehicles chosen for carrying
on the business or of the residence status of the taxpayer. Transfer-pricing, thin
capitalization, and surplus-stripping rules (including the recent foreign affiliate
dumping rules) are meant to protect this Canadian tax base.

“To Stay There for Many Generations”

One hundred years ago, it was predicted that the income tax would “stay . . . for
many generations” or even become “permanent.”® The prediction has certainly
proven correct thus far. Will the income tax stay permanently? Maybe. As long
as Canada is governed by a democracy and no better instrument or regime is
created to finance the collective aspirations of Canadians, the income tax is here
to stay. _ :

The TWTA was created as an instrument to serve a young democracy. “This
tax,” Sir James Lougheed observed, “is unquestionably the outcome of public
opinion as represented by the most numerous class of citizens—a class which,
in all probability will have to contribute very little to the taxation provided for
in the Bill”*"!0 It was an uneasy compromise between the concerns of the working
class and those of the wealthy class. The evolution of the income tax has reflected
subsequent compromises between economic concerns and political realities.
Democracy is not perfect, but it is the best form of government that we have.!!
The income tax is imperfect, but it has served the needs of an imperfect dem-
ocracy for 100 years. ‘ .

The income tax has undergone several major reforms, most notably the fol-
lowing: in 1948, when what may be described as the “class tax” under the IWTA
became a mass tax, as more voters became taxpayers; in 1972, when (among
other important changes) capital gains became taxable and a partial integration
of corporate and personal tax was introduced; in 1987, when, notably, personal
tax rates (among others) were reduced with a broader tax base, and the general
anti-avoidance rule (GAAR) was introduced; and over the last two decades, when
income from capital has become, in significant measure, tax-free as the result
of tax-sheltered savings vehicles. The income tax has proven-able to evolve and

adapt. There is always room for rebalancing, redistributing, restructuring, and
rethinking,'? but the fundamental need to share the cost of our collective spend-
ing in a fair and efficient manner has remained unchanged. No clear alternatives
have yet been found viable: consumption taxation, in the form of value-added
tax (VAT) or goods and services tax (GST), has produced less than 15 percent of
total revenues and has been criticized as being regressive in some respects; a
cash flow tax to replace the corporate income tax has been proposed, but Canada
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is unlikely to be the first country to-adopt it. No mechanism other than the.
max}datory sharing of wealth through- progressive income taxation has been
designed to address the problem of extreme income inequality.

The First 100 Years: Evolution of the Law,
Policy, and Principles

The Birth of the IWTA

The first step in examining the IWTA’s heritage is to consider the events that
shz}pgd both its existence and its development.’® Colin Campbell and Robert
Raizenne, in this volume’s first paper, remind us why the IWTA was conceived:
ostensibly, it was to fund Canada’s war effort, but this may in fact be more ﬁscai
mythplogy than truth, Campbell and Raizenne chronicle the early stages of
income taxation in Canada, illustrating the story of emerging tax policy with
tl%e human .story of those who were affected by this policy and those (notably
Finance Minister Sir Thomas White) who orchestrated the IWTA’s emergence
and refinement. The authors note that, under strong US influence and with the
beneﬁt of some Canadian provinces’ experience, the IWTA began a trend toward
substituting the taxation of income for the taxation of property and consumption.

They explain the principal design features of the IWTA that laid the foundation
for its evolution. :

The Tax Base: People, “Persons,” and the
Comm‘unity of Nations

’I_‘he three key features of a sophisticated modern tax system are personal taxa-
tion, corporate taxation, and international taxation. It is striking that all three of
these were presentin Canada’s system more or less from the outset and remain
so today. The papers in this volume that consider these features reveal the matur-
ity of Canada’s thinking about tax policy even at an early stage of the country’s
development.

' J (?nathan Rhys Kesselman and Kathleen Lahey explore the formative ‘under—
pinnings of personal income tax across the entire life spectrum: tax base and
tax units. James Davies and Tammy Schirle comment on the papers by Kessel-
man and Lahey. Their analyses show how, as we continue to grapple with the
tepets of personal income taxation, we necessarily revisit the same consider-
atlopvs z?nd tensions that no doubt shaped the IWTA’s response to the taxation of
family income and to gender equity. Kesselman highlights major changes to the
tax base that have occurred over time, and he assesses them in economic and
practical terms. One of the key themes that he discusses is the differential treat-
ment of labour income and capital income and the differential scope for indi-
viduals to defer or shift income for tax purposes. Kesselman also analyzes the
extent to which capital income actually originates from labour-type .inputs
and he explains why this has implications for how we think about horizontal anci
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vertical equity. He advocates base broadening along the lines of the Carter re-
port’s 1966 recommendations. Lahey traces the debate over the use of the indi-
vidual as the tax unit. She applauds the IWTA for standing up for women’s right
to the individual taxation of their incomes and property. She notes, however,
that this right has been slowly diluted by the continual addition of spousal and
partnership tax unit provisions, and she calls for a truly gender-neutral tax statute
for the future. '

The corporate income tax papers by James Wilson, J. Scott Wilkie, and Robin
Boadway address three interconnected questions. The first relates to tax inci-
dence: Do corporations, as such, really “pay” tax or does the tax come to rest
on consumers, employees, and shareholders? The second question relates to the
nature of the corporate tax: Is this tax more in the nature of a backup withhold-
ing tax on account of shareholder-level taxation, recognizing the fragmentation
of the ownership of income and the means by which it is earned? Is corporate
“income” really income (that is, in the economist’s terminology, a “rent”), and
should the corporate income tax system as we know it give way to a cash flow
tax system that does not tax “normal” capital returns but only “true rents”?

Wilson’s careful historical reconstruction of how the IWTA came about, its
birth partly inspired by and partly cloned from the development of income tax
in the United States and Canadian provinces, lays the ground for a test of the
significance and robustness of a corporate income tax. Wilkie focuses. on key
elements of the corporate tax system that effectively deal with, and from the
outset have dealt with, arresting or controlling the effects of the separation of
income-earning activities from the owners of income, through forms of corporate
income tax integration that were sophisticated not just by the standards of 1917
but even by present standards. A pervasive related concern was surplus stripping.
These key features of corporate income taxation—key in 1917, and key even
now—have been thematically consistent and coherent from the earliest stages
of corporate taxation in Canada. Wilkie draws parallels between the corporate
income tax system as we know it and cash flow taxation as Boadway explains
it, suggesting that the differences may not be as profound as they often-seem
and can be seen as deliberate, anticipatory reactions to the sorts of considerations
that might impel a wholesale alternative. Wilkie’s and Wilson’s analyses are
complemented by the historical perspective of Campbell and Raizenne. That
perspective serves to bookend the other end of the corporate tax discussion by
Boadway, a persuasive advocate of abandoning the corporate income tax system
as we know it in favour of a cash flow system that would, essentially, tax only
true economic profits—that is, rents. Boadway’s assumptions about the features
of a cash flow tax are addressed by Wilkie, too; he takes the view that the main

elements of a cash flow approach can already be found in-our corporate. tax
system and that refinements that carry us away from such a “pure” system are
deliberately directed to particular tax policy needs or objectives. That said, this
part of the anniversary celebration has, interestingly, turned out to be somewhat
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prescient in light of serious discussions developing in Europe and the Unite
States about adopting a cash-flow-based system of corporate income taxation

It has been said that everything about Canadian income tax is “international.’”
From the outset, Canada has taxed income according to its qualitative and gec
graphic source. The notion of “source” is fundamental to the tax base, yet it i
not a natural or normative notion. Jinyan Li and J: Scott Wilkie explore the leg:
underpinnings of this notion, tracing it as a consistent theme in the IWTA fro:
1917 to 1924, and extending it to present concerns that underlie the base erosio
-and profit shifting project (BEPS) orchestrated by the Organisation for Economi
Co-operation and Development (OECD) and the G20. Li and Wilkie note th:
the BEPS project, like the IWTA, is concerned with identifying the source ¢
income and dealing with the effects of non-transformative intermediation b
what amounts to negative source rules—identifying where income does n¢
originate Li and Wilkie coin the term “COBIC”—“carrying on business in Car
ada”—to illustrate the jurisdictional parameters used by the IWTA to.fram
determinations about source.

Brian Arnold and Jacques Sasseville provide a chronolog1ca1 survey ¢
Canada’s double tax treaties, discussing the development of the treaty networ
along with major themes and trends. They offer insights into Canada’s currer
position on treaty negotiation, into how and why that position has develope
over time, into ways in which Canadian treaties deviate from the OECD mods
treaty, and into the future direction of the Canadian position. In tracing the treat
network’s development, Arnold and Sasseville do not pass judgment on th
quality of Canadian jurisprudence on treaty interpretation. In their view, it migt
be worthwhile to have a major review of Canadian tax treaty policy.

~ A key issue addressed by the corporate taxation system and the- mternatlom
taxation system is the separation of owners from income as that income is bein
earned by intermediaries, such as corporations. Angelo Nikolakakis explore
the evolving and ambivalent relationship between the income tax law and th
separate-entity principle in private law. His inquiry touches on both inboun
and outbound issues. His analysis demonstrates the pragmatic approach that th
IWTA and the Act take toward this principle. This theme is picked up in thi
volume’s papers on the accessory nature of tax law.

Tax Law Is Law ;

It is easy to forget that tax law is, in the end,; law. However, the general la
infuses the most fundamental elements of what we assume to be the tax law
The general law provides the necessary framework for human interaction (fo
civil discourse), and the relationships and objects to which the general law give
life form the platform for taxation. Thus, in a sense, tax lawis “accessory” t
the general law; it essentially accepts the legal constructions, formulations, an
personalities enlivened by the general law, and then it gives effect to fiscal an

v
[
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tax policy by drawing tax effects from value transfers among “ta}x Sl'lbjeCtS” Wl,l’O
deal with “tax objects” in ways that are recognizable “tax realization events.'

Matias Milet, Christopher Sheridan, Martha O’Brien, and Adam Parach¥n
examine the accessory nature of tax law, highlight the role of.common 1a\.)v in
the development of tax law, and identify some notable trends. Milet ar}d §her1dan
observe the correlation between the importance of the accessory principle and
the strict approach to statutory interpretation (as exemplified by the Duke of
Westminster case),’ and they trace how this principle has be.:en eroded by the
increasing use of statutory deeming rules, the shift to a purposive statutory inter-
pretation, and the introduction of GAAR. However, they note that _the 11100me
tax law, like any organism, “needs to feed on something external to itself,” even
though “it sometimes creates its own nourishment.”f6 .

O’Brien considers which general law can tax law in Canada be traced to: Is it
Quebec civil law or the common law of English Canada? She'uses the case law
on rectification to make the point. Her paper is current, covering the December
2016 Supreme Court of Canada decision in Fairmont H'oz‘els.17

Parachin discusses how tax law from its inception relies on tbe common.—law
meanings of “charity” and “gift” in providing tax subsidy to cihantz.ible d'onatlons.
As a policy choice, such provision has stood the t.est of t.1me, in spite of Fhe
significant changes in how charities operate, the phllosqphlcgl §h1fts regarding
charity, and the blurring of traditional categories. Parachin ant1c1pates, however,
that the tax program will reduce its reliance on the general law in the next 100

years.

Spending the Tax: Manifesting Collective Consumption
by the National Family

The papers by Neil Brooks, Thaddeus Hwong, John Lester, Alan Macnaughtpn,
and Lindsay Tedds explore the utility of the tax system as a means c.)f affecting
behavioural choices, influencing economic activity, and. delivering social benefits.
Fundamentally, as with a private consumption decision, thf:re are always two
basic questions about a tax measure. First, ;what are we buying ar}d how are ;lvi
paying for it? Second, is what we are buying worth \fvhat we paid for it—tha
is, has the consumption objective been achieved and, if so, is the tax system an
efficient and fair means of achieving it? . '

Brooks and Hwong provide a review of personal tax exp'endnures in the gast
100 years, identifying when, why, and which political party 1.ntroduced.a spem;i(i
tax expenditure, noting some interesting trends, and offerlng' some insight u
reflections and conclusions. They point out a paradox: the pubhcatlon of Fhe list
of tax expenditures, with their estimated value—as a measure meant to dlsccl);;r—
age them—has actually led to the opposite result. Spec.:lal interest groups }o };
for special treatment for themselves rather than lobbying for the ehmllnat%on o
special treatment for others. Brooks and Hwong conclude that the rise in tax
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expenditures is not likely to end until they are subject to all of the same budget-
ary controls and processes as direct spending programs. o ‘

Lester provides a framework for evaluating tax expenditures and offers an
assessment of selected ones on the basis of a cost-benefit analysis. Macnaughton
provides empirical evidence on the takeup rate of social benefits delivered.
through the personal income tax system. The evidence indicates a low takeup
rate, possibly because the availability of information (or other resources) that
would allow taxpayers to claim their benefits is inadequate. This reflects a prac-
tical criticism of some tax expenditures as a feature of an efficient, fair, and
compassionate tax system: even if they could work in theory, they often do.not
because, as a practical matter, they go unclaimed. Tedds examines tax subsidies
for-expenditures incurred by taxpayers engaged in the mineral, petroleum, and
natural gas industries, subsidies that function through favourable deduction of
the expenditures and the use of flowthrough shares. She traces the deductibility
of non-renewable resource expenses to the Second World War era and is critical
of the flowthrough share regime. Regarding the future of these regimes, she is
not impressed with the proposal of the current Trudeau government.

The First 100 Years: Politics, Professionals,
and Processes

Needs and Aspirations—and the Reality of Governing

Tax policy is, as a philosopher might say, one hand clapping unless it is coher-
ent—that is, unless it is designed by a capable tax architect, built by capable
fiscal engineers and contractors, and managed by enlightened and effective
administrators. The historical underpinnings of the Act are a rich montage of
political and social (and fiscal) challenges and turmoil. The question, always, is
how to implement the government’s fiscal remit in a politically palatable and
effective manner. How governments actually make decisions is an important
consideration now, as it was in 1917 and during the eatly stages of the IWTA."
“How Tax Policy Decisions Are Made: Perspectives on the Decision-Making
Process” is an edited transcript of a panel discussion chaired by Stephen Rich-
ardson. The panellists are four experienced tax policy leaders: Elly Alboim, a
former member of a finance minister’s political staff; Michael Horgan, a former
deputy minister of finance; and Len Farber, a formeér general director of the
Department of Tax Policy and Legislation at the Department of Finance. Rich-
ardson himself is a longstanding tax practitioner as well as a veteran of three
senior levels of responsibility at the Department of Finance. Richardson provides
a brief background on the parliamentary system of government in Canada and
the decision-making structure. Alboim, Horgan, and Farber combine their ex-
perience in illuminating the backstage process by which fiscal and tax policy
develops to meet the social welfare and economic needs of Canada and Canadians.
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The panellists’ candid exchange provides an unusual Vantage'from whif;h to
appreciate the humanity of law making, and it serves as a warning about inter-
stices in the law that distort the achievement of core policy objectives and that
need to be identified, monitored, and remediated.

Taking Responsibility: The Parenting of the Tax Law

“Perspectives of a Former Finance Minister” is an edited transcript of a conver-
sation between the Honourable Michael Wilson and Robert Couzin. Wilson was
Canada’s finance minister during possibly the most profound recent tgx reform.
With penetrating candour, and with the grace and .honesty' of a cox‘nrmtted stew-
ard of the tax system, Wilson reflects on how political a§p1rat10ns in th.e ta{( area
take shape and are implemented. His insights are,.partlcularly revealing in thtel
light of his past responsibility for trade matters ultimately covered l?y the Nort
American Free Trade Agreement. There is an inescapable and deep link between
tax and trade—pillars of Canada’s economic policy. . .
Couzin’s questions prompt Wilson to remember and reminisce about his ex-
perience with the tax system. Couzin is arguably the dea}n (and ‘the muse) <?f
Canadian tax practitioners. He has served the tax system ina V'arlety of public
roles and certainly with a public spirit; thus, his own contributions to the con-
versation are insightful and valuable. The exchange between thes.e two pre-
eminent commentators adds to our appreciation of the history of the income tax
in Canada and of the tax law as a living organism, and to our‘understar%dmg 'of
the kinds of concerns and anxiety that most policy makers feel for their legis-

lative progeny.

It Doesn’t Work if It Doesn’t Work

A consistent theme in this volume’s celebration of the IWTA is the humanity of
the statute—its objective humanity (as an institutional response to our n'eeds)
and its subjective humanity (as a device among several governrpent tools demgne'd
to look after Canadians directly, as people, and indirectly, with respect to busi-
nesses and enterprises that greatly influence the Canadian people’s prospects anc%
well-being). A collection of rules, by itself, is notrhu_man (whatever the Fules
latent humanity). What makes those rules come to life is how thex are applied—
that is, how they are administered by those in the private and public spk'leres who
are responsible for making the bones of the tax skeleton (to r.eve_rt to this osseous
metaphor) move smoothly by supplying the necessary cartilage a]zld muscle.
“Tax Administration: Making It All Work” is an edited transcript qf a par.lel
discussion conducted by Wayne Adams, an exemplar of Canadiar.l public service
in the tax field. The discussion covers all of the practical perspgctwes that 1nf0@
our tax system and make it workable. David Penney o'ff‘ers 1n31ghts.from h1.s
experience as the senior tax officer of the Canadian subs1d1§u:y of a major multi-
national industrial company. Balancing Penney’s observations are the remarks
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of William Baker, formerly a commissioner of the Canada Revenue Agency.
Both evince a passionate commitment to openress and trust, and a shared.sense
of responsibility for making the tax system work—and, in fact, for making the
Canadian system one of the pre-eminent systems in the world.

Our celebration of the IWTA’s significance and of the persistence of its themes.
has to acknowledge those points in its development where conflicting points of
view, commonly associated with tax avoidance, have had to be addressed. Bf-
fective redress is a key to the fairness of the system. Tax litigation and court
decisions help shape the evolution of the statute. In the discussion conducted
by Adams, Warren Mitchell offers a retrospective on key moments in the history
of the tax law in Canada, noting the significant changes brought about by the
1972 Act and GAAR, and the growing complexity and difficulty of litigating a
tax case. Mitchell’s remarks serve as a suitable platform from which two eminent
jurists, the Honourable Marshall Rothstein and the Honourable Karen Sharlow
(retired justices, both of them), reflect on the formalities and current direction
of the tax system. Their particular perspective—that of interested public observ-
ers of taxpayers’ private interactions with the system in which they were once
(as justices) disinterested observers—is unique.

The papers discussed so far demonstrate clearly and very directly the human-
ity and behavioural significance of the tax system, which, over the course of its
100 years, has been shaped and guided by large personalities who have assumed
longstanding responsibility for trying to make the system work. In this respect,
the tax system is to be understood not simply as a regime of rules but as a
framework for civil fiscal interaction that can be effective only through enlight-
ened tax administration. Tax professionals and organizations, such as the Can-
adian Tax Foundation, the Canadian Bar Association, and the Chartered
Professional Accountants bodies, play an indispensable role in the Canadian
income tax system.

‘Looking Back To Look Ahead: The Next 100 Years?

It is not unusual for an anniversary celebration to end with a reflection by the
honoree. Statutes, of course, do not talk, at least not in the usual way. But, as
this volume shows, the IWTA actually speaks volumes about our society broadly
and, more specifically, about the future course of our fiscal and tax policy
endeavours. All of the discussions at the symposium and all of the related com-
mentaries that fill this volume demonstrate that the IWTA, as it identified,
grappled with, and came to conclusions on key tax issues (as outgrowths of key
social and economic issues), was part of a system. It is equally clear that that
original system endures in many notable ways, exemplified in how we tax people
and corporations, how we deal with international circumstances, and even how
we administer the tax system. ,

Part 3 of this volume is the edited proceedings of a panel discussion among
eminent commentators—all with perspectives informed by a lifetime of
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commitment to the tax system—as they consider the future prospects of the
income tax regime to which the IWTA gave birth. The conser:sus seems to be that
income tax is likely to continue as the mainstay of:Canada’s publlcf fmance for
years to come, although the future of corporate. taxation——m.ore seqs1t1v§ tobvlvhat
happens outside Canada, especially in the United States——‘1s less pred;lcta e;:'
In this panel discussion, Kevin Dancey and Robert Couzin address the practi-
cal side of the system. Dancey highlights the good, the bad, and the ugly elemelrllts
of the system and how they may inform its future devel‘op'ment. He also efrgptra-
sizes the importance of transparency. Couzin offers Predlcuons al?out admlmls ai
tion and compliance; he notes the blurring of the ln%e between 111§ga1 and lega
tax minimization, and he questions the traditional wisdom supportmg cm:porate
income tax. Neither Dancey nor Couzin is so bold, h(?wever, as to imagine the
system as cast in bronze—impermeable to change or 1mprczyeme.nt. _—
Richard Bird, ever practical and insightful, cond.ucts a looking back” an
“looking around” before “looking ahead,” and he identifies factors that may
affect the future of the income tax. He and Couzin spgculate that tt.le corporfite
income tax as we know it is likely to stay, but. they also say that if our maj;zr
trading partners change their approach, we will have to rea'ct.. Thfnr' remarks
remind us that we venerate the IWTA in this volume because it is a living mani-
i us and our surroundings.
fesgzi?nBorfooks and Jack Mintz provide equally insight.ful commer}ts——part
reminiscence and part aspiration—about a tax system to which bott_l are 1ntens§1y
dedicated. As an inveterate fan of the income tax, Brool'cs c?mphas1zes the social
justice features of the tax system and how that underpinning c9uld and should
be made better. Mintz has the public economist’s eye for the Ae_lll-lmportant reu‘lm
on investment that tax, as a cost, must provide. Mintz’s cor.nmlttpent to the notion
of social justice might be said to flow indirectly from his noFlon ofa pr(‘>pc.3r1y
functioning economy, in which the right measure.of a tax is whether 1t. is :;
competitive cost that generates a suitable and proportlo'na?te", return for the r}atlona
wealth. He identifies the globalization of business act1v1t1§s as t.he most 1mp(.)rt-
ant shift in the past 100 years because it makes internatlo'nz.il income taxation
the most challenging area for corporate tax policy. He anticipates that govern-
ments will find it a challenge to maintain their share of the glob.al taxgblei income
of multinational business in a world where source—l?ased taxat;on. pnncugles are
being tested. And yet, he suspects, the corporate income tax will continue to
exiét, at least in the foreseeable future. ’ : :

A Postscript: Seen by the Light of
One Hundred Candles

The purpose of the centennial project was to recognize the se@ipal s1gn1ﬁgan<?e
of the IWTA in setting a tone for civil discourse and .economlc devel.opmenf in
Canada. We think that Canada leads the way in tax policy and ’.tax:adnum'strauon.
We think that Canada’s fiscal policy is inclusive and compassionate. Neither the
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tax system nor fiscal policy is perfect. Both could be better, and the world is
challenging us in many ways to react, just as Sir Thomas White and Sir Wilfrid
Laurier and their colleagues reacted, to the challenges of the time, which in--
cluded, in their case, strife and uncertainty in several spheres—political, military,
and economic. We as a country, and the IWTA as a nascent tax regime, have
persisted and adapted. Our tax system rests on an amazingly resilient and inter-
nally consistent framework of norms that have withstood the scrutiny of a
number of tax reviews and can be found, even today, in the most critical elements
of our-tax system. :

The centennial anniversary of the statute has given us an opportunity to ex-
amine ourselves, as Canadians and as gnardians of the tax system., That is why
we are celebrating—venerating—a statute. Happy birthday, IWTA!
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