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Puzzling Observations in Chinese Law
When Is a Riddle Just a Mistake?

Donald C. Clarke

I. The Problem of Perplexity

For a Western-trained lawyer encountering Chinese law for the first time,
a reaction other than perplexity is a bad sign—it means that one has not
really grasped the depth of the problem of understanding. The evidence
that something very different is going on seems clear enough: contract
laws are full of mandatory provisions, while tax laws seem to be largely ne-
gotiable; judges until recently wore military-style uniforms in court;’ and
the constitution does not in fact constitute.”

There are several ways of dealing with the perplexing features of the
Chinese legal system. One way can be called the “naive ignorance” ap-
proach. Under this approach, one simply ignores puzzling phenomena
and writes about the Chinese legal system? as if it were just like an ideal
(not an actual) Western legal system. Thus, an analysis of criminal law or
criminal procedure law in China consists of reading and discussing
China’s relevant legal texts without any consideration for what actually
happens. One describes the civil procedure law of China using this ap-
proach as one might describe the civil procedure law of, say, France, al-
though a basic-level court judge in China, even if attempting to adminis-
ter that law in good faith, may well be a retired military officer with no
post-secondary education at all, let alone a degree in law.

Because few people would admit to using such an approach, let alone
defend it, it is not necessary to spend a great deal of time pointing out its
obvious inadequacies. Fortunately, this type of approach is relatively rare
(although by no means unknown) in the English-language (and largely
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American) sources. The reason for this is that there is a kind of legal-real-
ist tradition in English-language studies of Chinese law fostered, ironically
enough, by the Chinese government and its secretive attitude to the Chi-
nese legal system. In the 1960s, when the first generation of American
scholars of Chinese law looked for information on the Chinese legal sys-
tem, the best way to get it turned out to be through interviewing Chinese
émigrés in Hong Kong.* Had the Chinese government made available col-
lections of appellate opinions, quite possibly these scholars would have
been happy to forgo the exhausting task of conducting interviews in favor
of doing what they had been trained in law school to do: analyze texts. But
the result would have been much worse in terms of understanding how
the Chinese legal system actually operates.® Instead, the founders of Chi-
nese legal studies in the United States were forced to avail themselves of
any source they could get their hands on that seemed remotely relevant,
and to piece together what they could of a picture of the Chinese legal sys-
tem that very obviously was not like their own.

But precisely because a sophisticated approach with at least a modest
degree of sensitivity to the new and the unexpected will discover in the
Chinese legal system a wealth of such phenomena, it must address the
issue of how to interpret them. Indeed, it must address the issue of how to
interpret them before they are discovered, because that methodological de-
cision will tend to determine what counts as new and unexpected and
therefore what gets discovered. It will also determine which of these dis-
coveries get explained as a normal feature of the system, and which get ex-
plained as an error or aberration.

In short, the understanding of the Chinese legal system that results
from any study will depend crucially on the selection of a model or para-
digm or ideal type—by which terms I intend here essentially the same
thing—with which to define what counts as an observation and against
which to measure and assess the observations, either descriptively or nor-
matively. This is not to say that the selection of a model will make the dif-
ference between understanding and not understanding. It will, however,
make a difference between understanding in one way and understanding
in another way. Whether one of those ways is better than another depends
on how still more methodological issues are settled: the purpose that is to
be served by the understanding that is sought, and whether that purpose is
itself a valuable one.

What I hope will not be controversial is that we cannot avoid the use of
models that necessarily abstract from reality. As Louis Wolcher has written,

It is impossible for a scholar to express any conclusions, causal or otherwise,
about reality except by means of abstractions which are, by their very na-
ture, distortions of that which simply “is” . . . That which is does not dictate
the properties of the discourse by which its intelligibility to humans is ren-
dered, and thus knowledge claims can be properly viewed as simply forms
of discourse.®

Thus, there can be no question of models that are right or wrong in some
absolute sense, just as there can be no choice as to whether or not to use
models. The real question lies in how to use them.

My purpose in this essay is to explore the ways in which the Chinese
legal system can be understood through the use, conscious or not, of dif-
ferent models, and in particular the phenomenon of what appear to be
mistakes and aberrations when we apply those models. I will model, if you
will, a particular way of modeling the Chinese legal system, and show how
this way of modeling produces observations that can be explained only as
errors or aberrations. I will then show how other ways of modeling would
explain these observations as normal and expected phenomena. Finally, 1
will discuss the challenge these multiple ways of modeling pose to the an-
alyst. A model that explains an observation as normal is not necessarily
superior to a model that can only explain it as an error or an aberration:
mistakes and aberrations do happen. Yet surely it is also intellectually sat-
isfying to have a model of a set of phenomena that provides a plausible ac-
count of almost all of them.”

II. Modeling the Modeler

In this section of the essay I propose to model a particular way of model-
ing the Chinese legal system. I say “model” instead of “describe” because
although the model I propose to construct is rooted in methodologies I
see employed in the literature on Chinese law, those methodologies are
themselves a kind of reality that can be only imperfectly characterized by
an abstraction. Thus, although I believe that it is useful to construct and
then in part to criticize this model, I do not claim that any particular
analysis or scholar adopts the modeled methodology in foto.

Let me call this model the “Ideal Western Legal Order” (hereinafter the
“IWLO”) model or approach. Under this essentially teleological approach,
the Chinese legal system is identified and measured in terms of an ideal



end state that is assigned to it by the analyst. Just as we understand the
changes in an acorn in terms of the oak tree into which we assume it will
eventually grow, so the IWLO approach assigns an end state to the Chi-
nese legal system and evaluates it both statically (how far away is it?) and
dynamically (in which direction is it going?) with reference to this end
state. Not only does the assigned end state determine the evaluation of the
observed phenomena of the Chinese legal system, but it also defines which
phenomena shall even count as data about the Chinese legal system and
are thus worthy of analysis. To return to the biological example, it is be-
cause we are interested in the oak tree that we decide to study the acorn
and to ignore, say, the peanut. Thus, the IWLO approach not only deter-
mines the standards by which we evaluate the system; it also determines to
a large degree the results of the apparently objective process of simply de-
scribing the system.

The particular end state used in the IWLO approach is, as the label sug-
gests, the analyst’s view of what Western legal orders would look like if
their perceived imperfections were eliminated.® This end state constitutes
the paradigm, in the Kuhnian sense,’ that governs the entire enterprise of
analyzing the Chinese legal system.

As argued earlier, there is nothing wrong per se with using a paradigm
or model in the course of studying the Chinese legal system. A paradigm is
indispensable—it tells us what questions to ask, what observations to
make, and how to interpret them. Facts do not simply present themselves
to us neutrally; there is an infinity of facts and potential observations in
the universe, and we need some structure, some set of categories, to help
us make sense of them.!?

I believe that the IWLO approach modeled above is a useful way of un-
derstanding some of the conclusions reached in many contemporary
analyses of Chinese law. Again, I do not assert that this approach is invari-
ably “wrong” or useless—I have used it myself,!! probably more often than
I realize. But any use of models, while unavoidable, has limitations, and
the use of this particular model has its own particular limitations that de-
serve some examination.'2

The theoretical shortcomings can perhaps best be understood by look-
ing at the naive and sophisticated variants of the IWLO approach. At its
most naive, the IWLO approach assumes that the reality of, say, American
legal institutions is equivalent to the ideal. The analyst—perhaps a mem-
ber of Congress or a presidential candidate—wishes to state an evaluation
of whether China is a better or worse society than the United States, and

does so by comparing China’s actual institutions to America’s ideal institu-
tions. Thus, for example, China’s criminal procedure as actually practiced
(and as reported by various human rights organizations) is compared with
an ideal picture of the American criminal process (and not the picture as
reported by various human rights organizations.'?) Needless to say, China
is found wanting, and the conclusion naturally follows that China is bad.
As the conclusion was embedded in the premises of the inquiry, however,
it does not advance our understanding of China very much.

There is, however, a more sophisticated variation of this approach. The
sophisticated version is used not with the conscious purpose of condemn-
ing the current Chinese government or 3,000 years of Chinese civilization,
but rather with the aim of simply understanding China’s legal institutions.
(Of course, this aim is not in fact simple, because any goal of understand-
ing must be driven by a particular purpose.) But even the sophisticated
approach is flawed by a number of components that are taken for granted
and not specifically asserted or supported by argument.'¢

The first assumption is that China has legal institutions. In other words,
the IWLO approach assumes that we can talk meaningfully about Chinese
law and legal institutions; that China has a set of institutions that can
meaningfully be grouped together under a single rubric, and that it is
meaningful (i.e., it clarifies more than it obscures) to label this rubric
“legal”—the same word we use to describe a set of institutions in our own
society. Thus, even to embark on the study of something called “Chinese
legal institutions” involves an a priori assumption that China has a set of
institutions largely similar to the institutions we call “legal” in our society.
If the institutions were not largely congruent—if, for example, we were
discussing churches or the movie industry—we would not call the institu-
tions “legal” in the first place.!> More specifically, the very act of naming
certain institutions involves drawing conclusions about them before the
investigation has even begun. If we call a certain institution a “court,” then
we are claiming that this word conveys to the listener a more complete and
accurate picture of the institution in question than some other word. We
could equally well call the institution a “team,” or an “office,” or a “bureau”;
the decision not to use those words represents an implicit assertion about
the nature of the institution in question. The problem is that this assertion
precedes, rather than follows, inquiry into the nature of the institution.

The second assumption is that these institutions are “developing.” Aca-
demic articles adopting this approach are typically entitled “China’s De-
veloping Law of Contract” or something similar. By “developing” is meant



moving from a more primitive and inferior stage to a more sophisticated
and better stage along a trajectory of linear progress toward a well-under-
stood end. In other words, the sophisticated IWLO approach understands
a particular institution now by seeing it as a nascent version of an institu-
tion in the analyst’s vision of an ideal Western legal order. We identify its
imperfections in this way and we predict its future changes (which we call
“development” and not simply “change”).

I believe that bringing this assumption of development into the open is
useful in understanding the many articles on the Chinese legal system that
point out what it lacks. But how does one decide what the Chinese legal
system lacks? Since the phenomenon by definition is not there, one cannot
find it by observation. We can decide what an institution lacks only by de-
ciding what it should have, and we can do that only by deciding how to
characterize the essential nature of the institution. If we see an oak tree
without bark, we would characterize it as “lacking” bark. We would not so
characterize a concrete (or even a wooden) telephone pole, although it is
equally barkless. To return to the Chinese legal system, it is often said that
Chinese judges lack judicial independence. The perception of this lack
stems from an interpretation of the institution of Chinese courts and
judges that sees them as embryonic courts and judges in ideal Western
legal order. If we interpreted the institution of Chinese courts and judges
in another light—for example, if we saw them as developing into profes-
sional basketball teams—we would discern a completely different set of
shortcomings, such as height and athletic ability. The fact that the set of
Chinese officials known as shenpanyuan (literally, “adjudication officers”)
generally lack the attributes of professional basketball players is as real a
fact about them as the fact that they lack independence. Similarly, it is a
fact that, for example, we could identify some other group of government
officials—say, traffic policemen—and point out that they lack indepen-
dence in the performance of their functions. But it is the vision of an ideal
Western legal order that tells us that although the lack of independence of
policemen doesn’t matter, somewhere in the system there should be offi-
cials who have independence in the performance of their functions. We
have then happened upon shenpanyuan as the most likely candidates. But
when we look at the matter this way, it is clear that any observation we
make is going to tell us more about our own concerns—that is, about our
vision of what constitutes an ideal legal order—than it will tell us about
China. There’s no a priori way of knowing that the fact that shenpanyuan

lack independence is at all significant in China. Perhaps it is, but sure}y the
point must be specifically argued—and criteria of significance supplied—
and not simply taken for granted.

The main problem with the IWLO approach, then, is that it leaves un-
stated and unjustified its most crucial component: the ideal agains? which
the Chinese legal system is identified and measured. I do not cla.lm th.at
measuring the Chinese legal system against that ideal is never justlﬁed;. in
international human rights debates, for example, it is meaningful to in-
quire into the extent to which Chinese legal institutions measure up to in-
ternational standards, and those standards could fairly be characterized as
one version of an ideal Western legal order. The results of this inquiry can
be used for information, to prescribe legal reforms, or for condemnati?n.
But they do not come close to telling us everything that might (deper.ldln.g
on our purposes) be significant and interesting about Chinese legal insti-
tutions. Oak wood may be harder than pine wood, but that does not mean
it is the purpose of the oak tree to produce hard wood, or that the oak tree
is developing in the direction of progressively harder wood. The ha.rdr.less
of its wood is a particular piece of information that is useful in a limited
context—for example, if you are making furniture—but it does not_ tell us
everything, or even the most important thing to someone with a different
purpose in mind, about the oak tree.

Because the ideal against which the system is measured is left unstatefl
and unjustified, it is difficult to evaluate the conclusions of an anal)fsm
using the IWLO approach. If the goal is to understand the degree to which
the Chinese legal system fails to provide the rights set forth in the Interna-
tional Covenant on Civil and Political Rights (ICCPR) recently signed
(but not yet ratified) by China, then of course it is legitimate and useful to
use the ICCPR as the ideal against which to measure China’s legal sys-
tem.!¢ But if the goal is to understand what China’s legal institutions
might look like ten years from now, then one cannot simply assume that
the direction of change is toward the standards of the ICCPR.

In short, while the IWLO approach can be useful for the limited pur-
pose of assessing whether the Chinese legal system meets some explicitly
stated and justified standard, it is by no means the only way of und.er-
standing the internal structure and interrelationships of Chinese legal in-
stitutions. The sophisticated practitioner of the IWLO approach, unlike
the practitioner of the “naive ignorance” approach, can see clearly e.n.ough
that some phenomena don’t fit the ideal; but the sophisticated practitioner

-
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will nevertheless view these phenomena as aberrations, errors, and imper-
fections that are not central to understanding the system as a whole. In
this way, crucial and important phenomena may be overlooked.

III. Observations of Error and the Use of Alternative Models

We cannot avoid the use of models because we need some overarching
theory to decide what questions to ask and what observations to deem im-
portant. But our inquiry is necessarily beset by a dilemma: we cannot even
identify a fact without a model that tells us that it is a fact worth identify-
ing, and yet how can we hope to construct an adequate model prior to the
observation of any facts?

The first step, if we have not consciously adopted a particular model, is
to recognize that we are invariably working with an existing model, and
that this model is what tells us that certain observations are puzzling. The
second step is to recognize that the model we are starting may well be un-
suited to our aim of understanding Chinese law, since we naturally start
with a familiar model, and there is every reason to believe that China, with
its different history and political institutions, will require an unfamiliar
one. The third step is therefore to take the phenomena that our existing
model views as errors and aberrations, and to hypothesize that these phe-
nomena may be normal components of the Chinese legal system when
viewed using a different model. If we can construct a model of the Chi-
nese legal system that can account for observations we formerly viewed as
evidence of aberration and error, then I think we can be confident that we
have gained an understanding we did not have before. Among other
things, we will be constructing a more internally consistent model of the
Chinese legal system that does not require the use of imported and possi-
bly misleading categories.

Finally, however, we must be prepared for observations that remain in-
consistent with whatever model we end up with. These inconsistent obser-
vations can be explained in one of several ways. First, they may indeed be
evidence of error or aberration in the system. No model can perfectly de-
scribe reality; aberration is bound to exist. But if the inconsistent observa-
tions are evidence only of minor aberration, then it is not necessary to at-
tach a great deal of importance to them.

Second, the observations themselves may be erroneous. An astronomer
who records a position for Mars that is far different from where it is sup-
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posed to be is more likely to recheck his calculations than to assume that
modern astrophysics must be completely rethought.

Third, the observations may indeed be evidence that the model incom-
pletely describes the legal system in ways that are important to us.!” This is
a signal that we need either to revise the model or to abandon it for one
that better serves our purposes.

IV, Alternative Models of the Chinese Legal System: Examples

A. Introduction

So far I have only discussed the deficiencies of the IWLO approach in the
abstract. I now propose to demonstrate in a concrete way the value of
using observations explained as error in that approach to apply alternative
models to the analysis of the Chinese legal system.

One of the best thought-out alternative models of the Chinese legal
system is that presented by Thomas Stephens in his book Order and Disci-
pline in China.'® Stephens’ central claim is that we should understand the
traditional Chinese legal system—although he would not want to use the
term “legal” to characterize the “system” in question—through what he
calls the “disciplinary model” The disciplinary model is essentially the
model of order that prevails in the army, the family, and the nursery
school. His claim is that the entire vocabulary of Western jurisprudence—
courts, judges, rights, legislatures, etc.—is inapposite to traditional China,
and that to use such terms to describe what we see is to miss the point en-
tirely.

Stephens did not fully work out his model, and in any case was not
writing about modern China, but I think it is worth thinking about how
the disciplinary model might fruitfully be applied. If it is useful to apply
the disciplinary model, that means that if we look at Chinese society as a
giant army, or schoolroom, or nursery, certain phenomena will make
much more sense than if we see it as a society governed, even imperfectly,
by the ideal of the IWLO model.

Of course, it is quite possible that a model designed to fit traditional
China’s society will not work well when applied to modern China. China
does change, and Chinese law in particular is now in a state of profound
instability, at least in some tespects. There is no single “right” model for
the Chinese legal system because at this moment there is a struggle taking
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place in China itself over what the dominant model should be both to de-
scribe the Chinese legal system and to reform it. Thus, different models
may be appropriate for different fields of law, or even for the same field at
different times; we can understand certain observations in one way using
one model, and in another way using another model, and in this way at-
tain a fuller understanding of why the observations look the way they do.

B. Contract Law

The first specific example I propose to look at is contract law. If one looks
at Chinese contract legislation in the 1980s and 1990s from the standpoint
of the IWLO approach, it appears badly drafted. In particular, it is full of
statements saying that such-and-such “should in principle” or “should
generally” be done. The question that instantly occurs to a Western-
trained lawyer is: what happens if the particular provision does not appear
in the contract? What are the consequences? Is the contract invalid? Can
one sue on the contract if the other party does not perform?

These questions are all generated by the IWLO approach. In this model
of a legal order, parties make contracts and sue on them, and the dispute is
resolved by courts with reference to the words in the contract, applicable
law, and possibly commercial custom. Thus, we wonder how a court is
supposed to interpret “in principle” or “generally” The terms seem too
vague, since they contemplate some exceptions to the rule, but not too
many, and provide no guidance as to when an exception is justified. In the
rule of law paradigm, these are mistakes; this is bad drafting. The proper
response is therefore to give legislative drafting seminars to Chinese offi-
cials—to train them to move from a more primitive stage of drafting to a
more sophisticated stage.

But suppose we apply the disciplinary model to the same phenomenon.
In a disciplinary system, nobody supposes that the state should be a neu-
tral and disinterested enabler of transactions between individuals. On the
contrary, from the point of view of this'model, if individuals are allowed
to do whatever they please they will only end up harming themselves and
the community. Therefore, the state (which asserts the authority to speak
for the community) closely supervises the actions of individuals. In par-
ticular, it supervises the actions of individuals that implicate the legal sys-
temn, because the legal system consists of state institutions and one doesn’t
want uncontrolled individuals determining the acts of state institutions.
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Within a disciplinary system, therefore, it is natural to set up a contract
approval system, in which all contracts of importance (i.e., contracts in
the course of economic production) need approval by some state organ.
The “laws” of contract are not aimed at individual contracting parties;
they do not speak to such parties. Instead, they are essentially instructions
from the central state to contract approval organs that tell them how to go
about their task of approving contracts. Using this model, it is not at all
surprising to see such terms as “in general” or “in principle.” The impor-
tant issue is not one of rights or statutory interpretation; the important
issue is whether a kind of statistical regularity is achieved. The drafters
recognize that not all contracts need the particular provisions in question.
They want most contracts to have these provisions, but do not want to tie
their own hands. Contract approval authorities are therefore instructed, in
effect, to achieve a conformity rate that is relatively high. It is the contract
approval authorities that “obey” and “apply” this rule, not contract parties
or courts; the issue of whether the rule has been properly applied is one
between the approval authorities and their superiors and is not the busi-
ness of anyone else. The use of terms such as “in principle” or “in general”
can thus be understood not as an oversight or an example of bad drafting,
but instead as a perfectly understandable and even necessary part of the
system.

C. The Constitution

Let us now turn to a set of perplexing observations one could make about
the Chinese constitution (xianfa). Most obviously, it does not describe or
in a realistic sense prescribe how the government of China operates.' It is
perhaps the least important document, in terms of binding force, in the
entire Chinese legal system—the most important and binding standards
are formulated at formally lower levels such as the State Council and local
governments.” Little of importance is done or not done simply because it
is written in the constitution. The words of the constitution are essentially
epiphenomenal: at most, they reflect the alignment of political forces else-
where in the system, but do not importantly affect them. Despite this lack
of legal significance, however, the government keeps changing the consti-
tution, and these changes are viewed as important in the sense that people
debate the language and support or oppose making the changes. How do
we explain all this?
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Under the IWLO approach, one would reason as follows: A constitution
is a document (or a set of unwritten but well- understood rules) that sets
forth the operating rules of the government. In China, the xianfa is that
document. China is developing a constitutional system. Eventually it will
have a system where government operates according to constitutional
norms as interpreted authoritatively by courts. These could be ordinary
courts (as in the United States) or special constitutional courts as in some
European countries. Where the government does not operate according to
the rules set forth in the constitution, that is a constitutional violation and
the sign of something wrong in the body politic. Thus, the fact that the
Chinese government frequently does not operate in accordance with the
norms of its own constitution is a failing; it is a sign of serious political
sickness; it is quite possibly even morally wrong.

But while it may be satisfying rhetorically, and useful politically, to be-
moan the fact that the Chinese government keeps violating its own consti-
tution, I am not sure that it really advances our understanding of the ac-
tual role played by this document, the xianfa, in the Chinese polity. To ad-
vance our understanding, I propose that we start by forgetting that the
Chinese government translates xianfa as “constitution.” I contend that if
we do not start with any presuppositions as to what this document is, we
are unlikely to conclude that it is a constitution in a meaningful sense—in
part because it just doesn’t do the things that documents labeled constitu-
tions are supposed to do.?! Thus, I suggest we understand the document
by interpreting the so-called “violations” as normal phenomena, not as er-
rors or aberrations.

Let us start by considering what a constitution means in the IWLO
model, in particular as understood in the common law tradition. In the
IWLO model, a constitution can be viewed as a kind of contract. It repre-
sents a political deal, an accommodation among competing political
groups on how the government of the state should be carried forward.

In this view of a constitution,? violations are significant. They repre-
sent breaches of the deal, attempts to change the agreed order of things.
There needs to be a system for determining when violations have occurred
and deciding what to do about them, and that system needs to have its
own legitimacy.

Given this understanding of a constitution, does it make sense to sup-
pose that China would have one? I believe not. The current regime in
China is not the result of a political deal; it was the result of a one-sided
military victory. Thus, I would claim that China’s written xianfa is less of a
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constitution than the famous unwritten constitution of the United King-
dom, which is very much the product of a series of political deals and un-
derstandings. If we accept that the xianfa is nothing like a constitution as
the rule of law paradigm understands it, then the “violations” are not puz-
zling or perplexing; they are simply observations without significance. But
this answer will not be satisfactory to most people. Therefore, let us look
in detail at why violations of the norms apparently set forth in the Chinese
document labeled xianfa are not significant observations once we stop in-
sisting that the xianfa must be a constitution. I propose an understanding
of the xianfa that accommodates a view of “violations” as normal or even
insignificant, instead of a view that sees them as evidence of error and
aberration. The test of the understanding I propose, of course, is simply
whether it seems more persuasive than any other.

The first part of my account of the xianfa is to note that it does have
significance; it simply does not have much legal significance. The “rights”
it provides are more akin to the right to the pursuit of happiness pro-
claimed in the American Declaration of Independence. The xianfa might
thus more appropriately be viewed (and translated) as a kind of National
Declaration. Each xianfa to date has marked the ascendancy of a particu-
lar leading group and policy orientation.?® Each has contained a clear in-
dication of the policy directions the government at the time intended to
take. Thus, they have been far from insignificant. But they have not been
binding law and no Chinese government has ever treated them as such.?*
On the contrary, changes to the xianfa are often quite explicitly intended
to be the final stamp of legitimation on already existing and approved
practices. Land leasing, for example, was carried out experimentally (and
with central government approval) at the local level before the prohibition
on it was removed from the xianfa.?

The notion of the constitution as a National Declaration of the victori-
ous political line explains why China keeps running into the problem of
social practice outstripping the constitution (a problem that is typically
solved, as with land leasing, by simply ignoring the constitution). The rea-
son goes to why the Chinese government has produced a document that it
labels a “constitution” in the first place: a constitution, in the modern
world, is a legitimator of government. Virtually every self-respecting state
must have one, unless it happens to be a very old, established state like the
United Kingdom.

In the United States, where constitutionalism borders on religion, a
form of government and its policy decisions are legitimated through the
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observance of proper procedures.?® In China, however, the government
claims legitimacy through correct policies themselves, not through the
way they were produced. The government’s slogan is, “Only the Commu-
nist Party can save China.” It is not, “Only following constitutional proce-
dures can save China.” The Communist Party does not say that it deserves
to be in power because it was elected or because some other procedure
was satisfied.?” It asserts its right to power through its promotion of cor-
rect policies that will make China wealthy and strong.

If correct policies legitimize a government, and the constitution is a
sign of legitimacy, then the constitution should embody the correct poli-
cies, not merely a set of procedures. To understand the significance (or
lack of significance) of constitutional “violations,” let us return to the issue
of land leasing in Shenzhen. This leasing was carried out while the policy
against the leasing of land was still a legitimizing policy. What happened
in Shenzhen was allowed as an experiment of strictly local scope. It did
not call into question the larger ban, and thus was not politically disrup-
tive. Once the government was satisfied that leasing land would have no
delegitimizing consequences, the constitution could be changed to allow it
officially. But since the constitutional rule against land leasing was never
intended to be an actual binding rule of law, we will not understand what
happened in Shenzhen and later in Beijing if we picture land leasing in
Shenzhen as a constitutional “violation” similar in consequences and sig-
nificance to constitutional violations in, say, the United States.

One can use similar reasoning to analyze the fact that the government
does not in fact provide all the rights set forth in the constitution. Under
the IWLO approach, a right set forth in the constitution that cannot actu-
ally be realized is worthless. It might as well not be there. For the govern-
ment not to provide such rights is a failure and an error.

But suppose we stop insisting that the xianfa is actually a constitution?
Suppose we see it as a kind of National Declaration similar to the Ameri-
can Declaration of Independence—the fact that an American court will
not recognize a legal right to “the pursuit of happiness” does not mean
that the Declaration of Independence is an insignificant or worthless doc-
ument. It can be viewed as a declaration of broad policy objectives, or
even as a political campaign platform with promises that nobody really
expects will be kept.?

Looking at the Chinese constitution through different lenses is particu-
larly interesting because in fact no single paradigm is adequate. China is
not static, and there is considerable contestation over which model should
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apply. As someone attempting merely to describe and not to prescribe, I
can of course conclude after study that the document labeled xianfa is
simply a general statement of policy and should not be taken seriously as a
legal document. But plenty of Chinese inside and outside the community
of legal specialists are not content with a model that denies legal signifi-
cance to this document. They want it to have legal significance and are
working to ensure that it does.?”

Ever since the fall of the Qing dynasty and the end of imperial China in
1911, Chinese governments have viewed a Western-style constitution pro-
claiming popular sovereignty as a necessary hallmark of legitimacy, some-
thing that would never have occurred to a Chinese government before
contact with the West. In proclaiming the xianfa to be that constitution, a
government in effect legitimizes the treatment of the xianfa as a Western-
style constitution. Although the government is not in fact bound by the
xianfa, it cannot admit it. This changes completely the rhetoric of argu-
mentation and justification. A claim by an American citizen that the gov-
ernment had not protected the right to pursue happiness set forth in the
Declaration of Independence would be dismissed by an American court;
the Declaration of Independence neither is nor is supposed to be a source
of law binding on the U.S. government. A claim by a Chinese citizen that
the 1989 declaration of martial law in Beijing was invalid because not
made according to the procedures outlined in the xianfa would similarly
get nowhere, but the grounds of argument are subtly different because the
xianfa is, by the government’s own admission, supposed to bind it. The
government is obliged to respond that the procedures of the xianfa were
followed.

The practical importance of a change in rhetorical style should not be
overestimated. There is no neutral judge to impose sanctions on the side
that loses the argument. But if the government must always claim to be fol-
lowing the procedures of the xianfa, this claim is much easier to make if it
actually does follow those procedures. There is thus a constant pressure,
imposed by the government’s own decision to proclaim the xianfa a “con-
stitution,” to act according to its provisions. The revisions leading to the
1982 xianfa, in fact, show evidence of this pressure. Although the govern-
ment had never in practice allowed strikes, the right to strike was put in
both the 1975 and the 1978 constitutions as something appropriate to a
workers’ state. By 1982, the government had not changed its mind about
the right to strike, but it had changed its mind about how far the xianfa
should reflect reality: the provision was (along with some others) removed.
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This contestation over the right model can be found in the recent de-
bate over the idea of “benign violations” (liangxing weixian) of the consti-
tution. According to this school of thought, given the persistent and in-
evitable tensions between the rules of the constitution and the great
changes taking place in China, certain constitutional violations should be
countenanced where certain conditions are present: it promotes the devel-
opment of the productive forces, or it is in the basic interests of the state
and the people.*

Needless to say, there is much to criticize in this theory. First, the pro-
ponents are not clear as to who should decide whether these factors are
present. Second, it is hard to see why the logical end of the theory is not
simply the reduction of the entire constitution to a sentence stating two
broad policy goals (promote the development of productive forces and
serve the basic interests of the state and the people), with everything else
handled by statute. Third, it vitiates the idea of the constitution as a legal
document and replaces legal criteria with what are essentially political and
economic criteria. There is no place for special legal expertise in judging
what will promote the development of productive forces or serve the basic
interests of the state and the people.

But the criticisms of this theory made in China are interesting for other
reasons. One critic, Xi Zhong, acknowledges that the theory of benign vio-
lations attacks a genuine problem: the tension between constitutional
rules and social development. In such a case, he states, either social devel-
opment must be blocked or constitutional rules must be ignored. He goes
on to say that in China, it is the latter choice that is always made, and he
calls this an “abnormal phenomenon” (bu zhengchang de xianxiang).!

Let us think for a moment about this claim. The historical reality is that
Chinese governments, including the government of the People’s Republic,
have always ignored inconvenient provisions of the constitution.> From
where comes the extraordinary claim that this is abnormal? If a Western
scholar made the same claim, he or she would be accused in some quarters
of the worst kind of ethnocentrism.?> What we see here, however, is an in-
ternal criticism from someone who works within the Chinese legal system.
Xi and others are not outside observers of the Chinese legal system con-
tent simply to describe it; the point, as Marx said, is to change it. Interest-
ingly, however, they are not claiming a desire to change the fundamental
principles of the Chinese legal system. They are saying instead that the
principles they support already exist within the system. Their claim is that
the xianfa is a constitution, and that a constitution by nature has certain
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characteristics; they insist therefore that the xianfa and its associated insti-
tutions should exhibit these characteristics.

D. Administrative Law

Looked at using the IWLO approach, China’s administrative law is indeed
perplexing. There just doesn’t seem to be very much of it. There are few
effective laws or other institutions governing the competence of various
bodies to make regulations or governing the exercise of discretion by ad-
ministrative bodies.

Take the question of legislative competence. It has been frequently ob-
served that different governmental bodies in China issue a bewildering va-
riety of documents containing rules that are apparently intended to be fol-
lowed.>* The purported subject of these rules naturally wants to know
whether obedience is compulsory and what to do in case rules issued by
different bodies conflict. If we are applying the IWLO model, we will nat-
urally start asking questions about legislative competence. Did the govern-
mental body in question have lawful authority to issue the regulation in
question? Using the familiar tools of analysis such as delegation, ultra
vires, and legislative intent, it is very difficult to come up with an answer,
because these simply are not concepts that the Chinese legal system deals
with very much.

Even if we could come up with some kind of answer, the answer would
not be significant within the Chinese legal system, because the issue of
whether or not you need to obey will not be settled by a court applying
these tools of analysis. Thus, the IWLO approach directs our inquiry to a
set of concepts that aren’t important and guarantees an irrelevant result.
To be sure, we can conclude that the Chinese legal system lacks a devel-
oped administrative law, but this doesn’t advance our knowledge of what
it has, and implies that somehow it ought to have a developed administra-
tive law.

The IWLO approach insists that we ask questions to which there is no
good answer, and there is no good answer because they simply are not im-
portant questions within China. Thus, the answers seem inadequate and
confusing, and we therefore label the Chinese legal system inadequate and
confusing. With a different model, however, we might be inspired to ask a
different set of questions to which clear answers were possible. Suppose
we say that the relevant question is really which governmental body has
the actual power to enforce the piece of rule-making in question? This is a
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different question that calls for a different type of analysis. Yet one can
imagine that it would be quite possible to come up with a realistic answer
that had the additional virtue of being useful to someone attempting to
accomplish something in the Chinese legal system. By abandoning the
IWLO approach, we might be able to replace confusing and useless an-
swers with straightforward and useful ones.

Another example can be found in the notion of control over adminis-
trative discretion. It is often remarked that China “lacks” such controls.
This is because one can observe that the National People’s Congress
[NPC] (for example) promulgates an item of legislation; the legislation
states that a permit is required to do such-and-such; and it also says that a
particular bureaucracy shall decide within X number of days whether or
not to issue the permit. But the law typically lays down no criteria for the
bureaucracy to use in deciding whether or not to issue the permit—cer-
tainly no criteria that might be used as the basis for a lawsuit challenging
the bureaucracy’s refusal to issue the permit. There is no case such as J.W,
Hampton, Jr. & Co. v. United States* analyzing the question of adminis-
trative discretion, even if deciding in the bureaucracy’s favor. Therefore,
we conclude that such controls over discretion are “lacking” because we
think of them as something that should be there. In the IWLO model, the
Chinese bureaucracy is like the bureaucracy in a Western European coun-
try, and the NPC is like a parliament or the United States Congress. The
IWLO model sees Chinese administrative law even though it doesn’t really
exist in the familiar sense; undeterred, the model thinks of it as simply not
existing yet, but as embryonic and in need of nourishment and encourage-
ment. In other words, the basic framework is all there; China simply needs
to supplement what is currently lacking.

Again, I would like to see how we can understand China’s lack of a de-
veloped system of administrative law by abandoning the IWLO approach
and instead assuming that what we observe is part of the normal and reg-
ular functioning of a system. We can start by taking account of the funda-
mental political differences between China and a country like the United
States with a developed system of administrative law. United States federal
administrative law, for example, would not exist without the presence of
two different types of institutions: Congress and federal agencies. Many of
the questions of administrative law that are interesting for us have to do
with the relationship between those two institutions. In particular, we like
to ask:
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+ How much power and discretion can Congress delegate?

+ What standards and procedures should guide the exercise of admin-
istrative discretion?

« How much deference should courts give to the exercise of adminis-
trative discretion?

These legal questions are all important for political reasons: Congress is
politically powerful, wants to get things accomplished, and must rely on
executive agencies to do it in many cases. Since the whole reason for con-
signing a task to an administrative agency is that Congress cannot directly
implement laws itself, and in many cases does not have the time or exper-
tise to engage in detailed rule-making, administrative agencies must be
given a certain amount of discretion. But that discretion may be exercised
only in the service of a properly granted mandate from Congress, and
therefore some types of controls are viewed as necessary.*

In the United States, there is a further requirement that all exercises of
government power at the federal level have a specific legal basis; there
must be a basis in the Constitution or an authorizing statute, and the
statute must be constitutional. Furthermore, it is a court that will decide
whether the action is in accordance with a statute or the Constitution.

China, of course, functions politically in a completely different manner.
Why would one expect to find in China a system of administrative law
that poses and answers the questions important in American administra-
tive law, when the political basis for those questions in absent?

American administrative law is concerned with delegations of power
from a legislature: a superior delegates to an inferior. But in China, the
“legislature” (the National People’s Congress) is not in fact superior to the
“executive” or the “administration” (the State Council and its organs). Po-
litical power does not come from the NPC. On the contrary, the NPC
owes its existence to the “executive,” which created it and arguably could
abolish it tomorrow without changing anything essential about China.

The real locus of central political power in China—the real govern-
ment, as it were—lies, of course, in the leadership of the Communist
Party, which exercises power largely through the State Council. This gov-
ernment has inherent authority to make rules about anything. For a num-
ber of reasons, it now chooses to make certain rules through the vehicle of
the National People’s Congress. But the issue of which rules are made
through the NPC, which through its Standing Committee, and which
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through the State Council is not a legal question; it is largely a political de-
cision.

Thus, it is not a sign of immaturity or inadequacy of the system that
China has no effective rules governing lawmaking competence or admin-
istrative discretion. In countries where Parliament is supreme, such as the
United Kingdom, one does not have rules governing the “exercise of dis-
cretion” by Parliament in its activities. The whole idea simply does not
make sense. For the same reason, administrative law as understood using
the IWLO model looks chaotic and undeveloped because the model we
are using does not fit the political facts of life in China. If we want to look
at rules governing the exercise of discretion, we should look at how supe-
rior organs (for example, the State Council) control their inferior organs
(for example, ministries). This, however, is essentially a question of bu-
reaucratic discipline in China and not part of public law.

As we saw with the constitution, however, the story does not simply end
with the discovery of a better-fitting model. There are a number of actors
in China that are not satisfied with a descriptively more accurate model.
They want the model contained in the IWLO approach, and they want to
change the way China operates until that model is in fact descriptively
quite accurate. They believe that administrative agencies should be subject
to NPC legislation, and that China would be a better place were this so.
Nevertheless, it is crucial to recognize that this is not a description of
China; it is an argument about where China should go that is not now
backed by political reality.

V. Conclusion: Evaluation versus Description

While evaluating the Chinese legal system and describing it share many
common elements and are in some sense inseparable,? they can be use-
fully distinguished. Frankly, the former is the easier task. You pick some
values and see whether they are realized in the Chinese legal system. This
can be a legitimate exercise, and can yield information about the Chinese
legal system that is useful for some purposes. Thus, an evaluation is always
to some extent a description. The problem with an evaluation as a de-
scription is that it is an incomplete and possibly misleading description. If
all we do is evaluate the Chinese legal system, especially from the stand-
point of the IWLO model, then all we can say about differences we find is
a series of statements about elements that the ideal contains and that the
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Chinese legal system lacks, or elements that the ideal rejects that the Chi-
nese legal system has. All we can say about the system’s future is to express
the hope that it will become more like the ideal Western legal order. This
kind of analysis is in principle unable, except by sheer luck, to grasp im-
portant internal relationships within the Chinese legal system, because it is
uninterested in them.

Simply describing the Chinese legal system in a way that makes sense of
the observations is much, much harder than evaluating it, because there is
no ready-made model—one’s own value system—to use. One must imag-
ine several models and try them all out to see what kind of understanding
they yield. Instead of understanding the Chinese legal system by asking,
for example, how far it maximizes the value of individual autonomy, one
seeks to understand it by finding out what values it does maximize. Obvi-
ously, one can then pass judgment on that value orientation, but one has
to find it first.

What makes description doubly difficult is that describing a legal sys-
tem is not like describing an astronomical system. The observations of the
Ptolemaic astronomers were quite accurate; the problem lay in the inter-
pretation they gave to those observations. When Copernicus reinterpreted
the observations, the new interpretation—putting the sun at the center of
the solar system—proved more convincing than the old, but it did not
change the observations.

A legal system, though, is different, because we are interpreting the acts
of human beings, who have their own purposes and goals, and who can
change their behavior. As I noted when discussing the constitution, many
Chinese analysts in a position to affect the shape of Chinese legal institu-
tions are normatively dissatisfied with the model I proposed for under-
standing it. Whether or not they agree that that is how things are, they cer-
tainly do not believe that that is how things should be. They want a differ-
ent model to apply, and that model, for many, is that of the constitution in
the ideal Western legal order. They want violations of the constitution to
be viewed by actors in the system as errors and aberrations that must be
corrected. They are not only participating in a debate over how to inter-
pret the observations—a debate in which description and evaluation are
usually mixed together—but they are also creating the observations.

Indeed, even Western observers are, in an important sense, creating the
observations. Like it or not, the Chinese state exists in a world dominated
by Western models of international and domestic legal order. Indeed,
when the Chinese government argues that it is inappropriate to apply
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Western standards of legal order to the Chinese legal system, or strenu-
ously asserts that the Chinese legal system in fact meets these standards—
sometimes in the same document®®*—it is appealing in both cases to West-
ern models of justification. Although I believe that legal and other reforms
in China must in the end be internally driven and will not occur through
the imposition of, say, trade sanctions by other countries, this is by no
means to say that Western models will play no important role in the direc-
tion those reforms take. And it is Western observers who are continually
creating and recreating those models, and measuring China against them.
Moreover, there is increasing interaction between Western observers and
Chinese participants.

Consequently, even a model that appears at one particular moment to
be the most useful in terms of achieving the purpose for which it was in-
tended is unstable and incomplete if it is unsatisfactory—whether for
moral or practical reasons—to powerful observers and especially to par-
ticipants. They will be looking for ways to subvert it from within. Thus, if
we note incompatible observations, these may not simply be errors; they
may be signs of an alternative model that co-exists with the dominant
model. Consequently, the best attainable understanding of the Chinese
legal system will not be simply the best-fitting model plus incompatible
observations explained as errors. We must be prepared to apply multiple
models and to be alert to the need always to move nimbly among them.

Appendix

A Digression on Ethnocentrism and the Canadian Giraffe

This essay is an attempt to come to grips with some of the problems of
understanding institutions in a society different in many ways from the
one with which I am familiar. A necessary corollary of two societies’ being
different is that each society will have institutions that the other does not.
Yet anyone from a Western society who asserts that non-Western Society X
does not possess Institution Y is, if Institution Y is generally present in
Western societies and considered to be a good thing, vulnerable to the
charge of ethnocentrism in one form or another. The general form this
charge takes is that the person criticized has adopted a definition of a con-
cept that is too narrow; were we to adopt a broader definition and more
inclusive definition—which the critic asserts we should do—we would see
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that Society X really does have Institution Y, albeit in a somewhat different
form. The critic asserts that we should accept that different form as a local
manifestation of Institution Y, just as what we call Institution Y in West-
ern society is really just a local manifestation of a broader concept. For
convenEPce, I will refer to criticism of this type as “You’re Too Narrow”
(YTN) criticism.

There is nothing in principle wrong with this kind of criticism; it may at
times be justified. At other times, however, the criticism is marred by two
typical flaws. First, the YIN critic often interprets an assertion that Society
X does not have Institution Y as an assertion that Society X is bad, and
seeks to defend Society X. He does so, however, not by refuting the propo-
sition (which may or may not have been specifically asserted) that failure
to have Institution Y is bad, but by insisting that Institution Y really is pre-
sent if only we were imaginative enough to see it. In other words, the critic
misunderstands what makes ethnocentrism a moral and methodological
error. It would be ethnocentric for a Kenyan, for example, to assert that
only countries to which giraffes were native were good countries; it would
not be ethnocentric to assert that Canada had no giraffes. One cannot
convincingly refute the claims of our ethnocentric Kenyan by insisting
that caribou are simply Canada’s version of a giraffe and that the Kenyan
should not use such a culture-bound definition of what constitutes a
“real” giraffe.

The anthropologist Paul Bohannan points out an example of this type
of YTN approach in the work of fellow anthropologist Max Gluckman,
who stated in his book The Judicial Process among the Barotse of Northern
Rhodesia that “it is unfortunately still necessary to demonstrate that
Africans . . . use processes of inductive and deductive reasoning which are
in essence similar to those of the West, even if the premises be different.”*
Comments Bohannan: “He wants, in short, not merely to study a culture
and society, but also to prove that Africans are as good as anybody else.”*

The project of demonstrating Society X to be as good as Society Z, par-
ticularly in the face of ignorant and genuinely ethnocentric views in Soci-
ety Z about Society X, can be a worthwhile one—but it should not be con-
fused with the project of determining whether Society X has institutions
that can meaningfully be called by the same name*! as certain institutions
in Society Z. Unfortunately, the confusion is often increased by the fact
that the YIN critic may simply assume that everyone understands the de-
bate to be over whether Society X is good or not, and thus does not make
clear that this is the proposition she is attempting to refute. The refutation
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is couched in terms of the seemingly abjective question of whether the in-
stitutions in question do or do not exist in Society X.

The second typical flaw of the YIN approach is that while criticizing
the narrow definition used by the target of criticism, the critic fails to jus-
tify or defend her own definition or even to propose and defend a stan-
dard by which the merit of a definition should be judged. The point of any
definition, however, is that it must be useful for the purpose it is to serve; its
usefulness cannot be measured in the absence of an understanding of that
purpose. Take the issue of how to define “the rule of law.” If the question
“Does Country X have the rule of law?” is posed by legislators of Country
Z and is really the question “Is Country X a rogue state that should be sub-
ject to sanctions by Country Z?” (perhaps a legitimate question in the
right circumstances) in disguise, clearly a narrow definition that includes
virtually every specific feature of Country Z’s legal system is absurd. If,
however, the question “Does Country X have the rule of law?” is being
posed by a judge in a court of Country Z with two parties in front of her,
and is really the question “Does Country X have a legal system such that
the courts of Country Z should automatically enforce its courts’ judg-
ments without further inquiry?” (also a legitimate question in the right
circumstances) in disguise, it seems equally clear that a more narrow and
“ethnocentric” definition is entirely appropriate.
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