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Eighteen

Outside/In: Lesbian and Gay Issues as a Site
of Struggle in the Judgments of
Justice Claire L'Heureux-Dubé

SHELLEY A.M. GAVIGAN*

Introduction

I have been asked to address and assess the contribution of Justice Claire
L'Heureux Dubé to lesbian and gay equality struggles, a contribution that
justly has been explicated, analyzed, and celebrated elsewhere.' Indeed, after
my research assistant had collected a dozen cases, and twice as many articles,
her leave-taking was both ominous and sceptical: “With the topic you have
given yourself, I don’t know how you are going to find something new to say.”
Fair enough. For, indeed, what can be said of Justice L'Heureux-Dubé that has
not already been said: of her fearlessness, her tenacity, her passion, her com-
passion, her indefatigability, her unflinching commitment to equality, and the
fact she is not afraid of the “F” (for feminist) word, not to mention the “L”
(for lesbian) and “G” (for gay) words, nor does she hesitate to challenge the
“really Big F” (for Family) word. What more can be said? That she has never
been afraid of bringing the outside in. That she starts with the experience of
the “other”—the one or ones whose voices and experiences have not been
welcome or well heard by the law. In the context of criminal law, she starts
with the harm done and the experience of the victim (a challenge for many of
us schooled in the sensibilities of the subjectivist tradition and attentive to the
rights of the accused). In equality litigation, she starts with the experience of
the equality-seeking group. When lesbians and gay men began taking their
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348 ADDING FEMINISM TO LAW

lives to the Supreme Court, she was not afraid of what she saw. And, impor-
tantly, she incorporated the insights of feminism when she turned her mind
to their claims.

The Judgments

In the current context, one might be forgiven for succumbing to the tempta-
tion to adopt the generic “relationship recognition” or “equal families” gloss
that is often invoked to describe the lesbian and gay struggles that have been
or are currently before the Canadian courts. But, as I have argued elsewhere,
these cases have been drawn from different social sites and legal contexts:’
they have involved gays and lesbians as unionized workers in the public sec-
tor’ and their right to human rights protection if they work in a non-union-
ized workplace in the quasi-private sector in Alberta." Many “same-sex fami-
ly” cases have transcended the conventional boundaries of family law and
included claims to entitlement for social benefits’ and survivors’ benefits
under public pension and insurance plans,” or challenges to adoption and
child welfare legislation.” In fact, only one lesbian case in the “conventional”
family law area reached the Supreme Court during Justice LHeureux-Dubé’s
tenure on the Court: that of M. v. H., which involved the fallout trom a failed
lesbian relationship and the claim by one for spousal support from the other.”

In rereading Justice L'Heureux-Dubé’s judgments, I am struck by the
consistency and clarity of her analysis when lesbian and gay issues appeared
before her, whether in the context of entitlement work-related benefits
(Mossop), social benefits (Egan), the right to human rights protection
( Vriend), the definition of spouse in family law legislation (M. v. H.), or the
policy of a Christian University to proscribe “sinful behaviours” such as
homosexuality for the members of its students, faculty, and staff, and the
response of the provincial accreditation body ( Trinity Western University).” If,
as one commentator observed, the Court “fumbled™ towards equality, it was
not because Justice U'Heureux-Dubé ever dropped the ball, although one does
imagine the scrimmage line—or the rugby scrum—when one reads the 4:4:1
split or 8:1 lopsided decisions. And vet, in a struggle that surely was not one
for the faint of heart (in her words, the “battle for equality”)," Justice
['Heureux-Dubé appears to have been able to move the Court, when one con-

siders the ground gained between her 1993 dissent in Mossop (concurred in
by McLachlin J.) and the 1999 decision in M. v. H. (an 8:1 decision, with the
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lone dissent on this occasion someone other than herself)."”

In Mossop, the Supreme Court was confronted with a case under the
Canada Human Rights Act involving the employer’s denial of a federal civil
servant’s modest claim to one day of bereavement leave to attend the funeral
of the father of the man with whom he lived. The collective agreement gov-
erning his employment permitted this form of leave in the death of designat-
ed family relations. His request was denied because the deceased man was not
his father-in-law, not a member of his family. The federal human rights legis-
lation did not prohibit discrimination on the basis of sexual orientation, thus
Mossop claimed he had been discriminated against on the basis of his family
status. A federal human rights tribunal had upheld his complaint, based on
the evidence before it, But the federal government appealed this decision and
it was left to the Canadian Human Rights Commission, and ultimately and
more significantly, to intervening parties, to defend the tribunal’s interpreta-
tion and decision in Mr. Mossop’s favour before the Supreme Court.

Justice L'Heureux-Dubé urged her colleagues on the Court to respect
the decision and jurisdiction of the administrative tribunal that had heard the
matter. This position was going nowhere fast. Turning to the substantive
issue, she analysed “family status™ with the contextualized approach that she
and Wilson J. had pioneered in their respective judgments, Moge v. Moge" and
R. v. Lavallee." Didi Herman presciently predicted the importance of I'Heureux-
Dubé ].'s dissenting opinion in Mossop (1993) when she characterized it as “of
greater interest, and, perhaps, “long term significance.”” In contrast to the
majority, her dissent explicitly adopted a “living tree” approach,'® one less for-
malistic and more open to the entry of non-legal discourses."”

Justice L'Heureux-Dubé’s dissenting judgment in Mossop revealed a
sophisticated understanding of the complex and contradictory relationship
of family and law, one that reflected a deep knowledge gleaned from what I
think she would characterize as the “realities” of family law practice, her years
on the bench, and a deep immersion in what she clearly regarded as the rele-
vant scholarship. Her judgment urged a departure from the reliance and
mvocation of traditional understandings of the traditional family, what she
characterized as the “unexamined consensus,”” and drew upon a wide range
of feminist, lesbian, and other literatures to argue that law must shift to take
into account the “lived experience of family.”" She challenged the “unexam-
ined” with illustrations that showed that within and without law, there were
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350 ADDING FEMINISM TO LAW

a “multiplicity of definitions and approaches” to the family:

The multiplicity of definitions and approaches to the family illus-
trates that there is no consensus as to the boundaries of family,
and that of “family status” may not have a sole meaning, but
rather may have varied meanings depending on the context or
purpose for which the definition is desired. The same diversity of
definitions can be seen in review of Canadian legislation affect-
ing the “family”. The law has evolved and continues to evolve to
recognize an increasingly broad range of relationships. Different
pieces of legislation contain more or less restrictive definitions
depending on the benefit or burden of the law to be imposed.
These definitions of family vary with legislative purpose, and
depend on the context of the legislation. By way of example, one
may be part of a family for the purpose of receiving income
assistance under welfare legislation, but not for the purposes of
income tax legislation.”

Justice LHeureux-Dubé rejected the idea that the definition of family is
inflexible and finite, determined and driven solely by authoritative “Law,”
offering instead an image of the relationship that bore the influence of law and
society scholarship:

... the family is not merely the creation of law, and while law may
affect the ways in which families behave or structure them-
selves, the changing nature of family relationships also has an
impact on the law. ... Law and Family have long been engaged
in an Escherian dialectic, each shaping the other while at the
same time being shaped.”

Finally, she reminded her more conservative colleagues on the bench:

It is possible to be pro-family without rejecting the less tradition-
al forms. It is not anti-family to support protection for non-tradi-
tional families. The traditional family is not the only family form,
and non-traditional family forms may equally advance true fam-
ily values.
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Justice I'Heureux-Dubé’s use of the term “dialectic” is enough to send
shivers of delight up the back of any unrepentent socialist feminist; truly, how
many cases has one read in which the term “dialectic” appears? And for those
who would read her judgments as being perhaps informed by and leaning in
the direction of “a postmodernist model of anti-discrimination law,”* she
clearly understood how to deploy ideology as an analytic concept: “While it is
arguable that the ‘traditional family’ has an ideological stronghold, it is clear
that a large number of Canadians do not live within traditional families.”*
Relying on an early article by Didi Herman, which she had clearly read, Justice
L'Heureux-Dubé made the decidedly un-postmodernist observation about the
family: “The reality is, as Didi Herman writes ... that families are ‘sites of con-
tradiction”” (“Dialectic,” “realities,” “experience,” “ideological™—used correctly
—and “sites of contradiction””—her occasional use of the language of inter-
sectionality is not, in my respectful opinion, enough to place her on a pedestal
of postmodernity, which, in any event, would invite deconstruction.)

As is well known, Justice L'Heureux-Dubé was presented with another
opportunity to consider the legitimacy of the invocation of “the traditional
family” in Egan v. Canada,’ one of a trilogy of Charter equality cases,” which
tested the opposite sex requirement for spouses in the federal old age securi-
ty legislation. As I read these cases, the Supreme Court decided that the “tra-
ditional famly’s” patriarchal reach extended to include the “post-divorce
family™ but recoiled at the prospect of characterizing the forty-seven-year
relationship of an elderly gay couple as “spousal”—that was simply too queer
an idea for the traditionalists on the Court. However, and by a bare majority
only, the Supreme Court saw its way clear to upholding the spousal claim of
a woman in a common law heterosexual relationship.” More recently, in one
of the last judgments in which Justice I'Heureux-Dubé participated, the
Supreme Court made even more clear the narrow basis on which Miron v,
Trudel was decided. In a Nova Scotia case, the Court rejected a woman’s claim
as a common law spouse to a share in family property and her challenge to
the legislative definition of spouse.” As [ have argued elsewhere, the closer
one comes to property, the tighter the definition of spouse becomes.™

The result in Egan in the Supreme Court reminds one of the phrase
coined by Kathleen Lahey in the 1980s: “equality with a vengeance.”" It was a
victory delivered in the embrace of loss. The Supreme Court of Canada unan-
imously decided that sexual orientation was an analogous ground of dis-

crimination under section 15 of the Charter of Rights and Freedoms.” A slim
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352 ADDING FEMINISM TO LAW

majority held that the “opposite sex” requirement for spouses under the fed-
eral Old Age Security Act violated the equality rights of Egan and Nesbitt, who
had been living together since 1948 (before any of the justices of Supreme
Court who heard their case had graduated from law school and been called to
the bar). A differently constituted slim majority decided that the section 15
violation was a reasonable limit in a free and democratic society and hence
saved under section 1 of the Charter.

Justice Sopinka justified his decision by characterizing the idea of same-
sex spouses as “a novel concept” [perhaps for his brothers in the majority and
for the federal government, but not for Egan and Nesbitt]. For Justice La Forest,

marriage has from time immemarial been firmly grounded in
our legal tradition, one that is itself a reflection of long-standing
philosophical and religious traditions. But its ultimate raison
d’étre transcends all of these and is firmly anchaored in the bio-
logical and social realities that heterosexual couples have the
unique ability to procreate, that most children are the product of
these relationships, and that they are generally cared for and
nurtured by those who live in that relationship. In this sense,
marriage is by nature heterosexual. It would be possible to legal-
ly define marriage to include homosexual couples, but this
would not change the biolagical and social realities that underlie
the traditional marriage.

The marital relationship has special needs with which Parliament
and the legislatures and indeed custom and judge-made law

have long been concerned.®

Leaving aside the image of the shackled Ghost of Christmas past, and
the small fact that this case was not about marriage, La Forest’s judgment
(and Gonthier s dissent in the companion case, Miron v. Trudel),” revealed
a breathtakingly conservative, procreation-driven view of marriage.

Justice 'Heureux-Dubé’s approach to determination of an equality
claim can be gleaned from her succinct statement in Miron v. Trudel: “I pre-
fer to focus on the group adversely affected by the distinction as well as on the
nature of the interest affected, rather than on the grounds of the impugned
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distinction.” In Egan, she coined yet another phrase for which she is famous:
“putting discrimination first.”* Elaborating, she said, “This is not to say that
the essential characteristics of the nine enumerated grounds are irrelevant to
our inquiry. They are, in fact highly relevant.””” But,

We must remember that the grounds in s. 15, enumerated and
analogous, are instruments for finding discrimination. They are
a means to an end. By focusing almost entirely on the nature,
content and context of the disputed ground, however, we have
begun to approach it as an end, in and of itself.*

She defined a “discriminatory distinction” as one that

is capable of either promoting or perpetuating the view that the
individual adversely affected by this distinction is less capable,
or less worthy of recognition or value as a human being or a
member of Canadian society, equally deserving of concern,
respect, and consideration.”

“It is important we ask ourselves” the following sorts of questions when
considering the nature of the group affected:

* Is the adversely affected group already a victim of historical disad-
vantage?

+ Is this distinction reasonably capable of aggravating or perpetuating
that disadvantage?

+ Are group members currently socially vulnerable to stereotyping,
social prejudice, and /or marginalization?

* Does this distinction expose them to the reasonable possibility of
future social vulnerability to stereotyping, social prejudice, and/or
marginalization?"

And the cautionary admonition was directed to the rule-bound and
formalists:

Equality and discrimination are notions that are as varied in form
as they are complex in substance. Attempts to evaluate them
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354 ADDING FEMINISM TO LAW

according to legal formulas which incorporate rigid inclusionary
and exclusionary criteria are doomed to become increasingly
complex and convoluted over time as “hard” cases become
increasingly the rule than the exception.”

Needless to say, Justice ’Heureux-Dubé would have upheld Egan and
Nesbitt’s claim; she specifically rejected La Forest’s reliance on “biological
reality,” which she characterized as “dangerously reminiscent of the type of
biologically based arguments that this court has now firmly rejected.”* And
to sum up, she rejected Justice Sopinka’s “novel approach” to section 1:

There is a first time to every discrimination claim. To permit the
novelty of the appellants’ claim to be a basis for justifying dis-
crimination in a free and democratic society undermines the very
values which our Charter, including s. 1, seeks to preserve.”

The La Forest-Gonthier-Sopinka judgments were widely criticized,
often in terms that emphasized their logical deficiencies and bald conser-
vatism. For Bruce Ryder, “the reliance placed on ‘biological and social reali-
ties’ and “fundamental values’ to resist the logical implications of anti-dis-
crimination principles by La Forest J. [in Egan| and Gonthier J. [in Miron v.
Trudel) ... represents the most conservative contribution to equality jurispru-
dence by the Supreme Court since Lavell, Bliss and other infamous Bill of
Rights decisions of the 1970s.”* David Beatty also observed:

After reading the judgments of La Forest and Sopinka no one can
have any doubt that it was their personal beliefs about tradition-
al family units (in the case of La Forest) and discrimination
against gays (in the case of Sopinka) that explains why Egan and
Nesbitt lost their case.”

Brad Berg echoed this assessment:
The Justices led by La Forest steadfastly refuse to permit reex-

amination of the traditional definition of “spouse” that was rep-
resented by the impugned legislation. ... Unfortunately, wariness
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of the novel may be only part of the story. In light of the logical
contortions that had to be made in order to transform this pen-
sion case into a threat to heterosexual marriage, it seems impos-
sible to escape the sad inference that what really motivated the
La Forest judgment was profound heterosexism.*

In the long run, it is Justice ’'Heureux-Dubé who has prevailed;" it is
not for nothing that she has been described as the Supreme Court’s “most
advanced and sophisticated equity analyst.” Her influence on the Court has
been substantial and is reflected in the Court’s more recent decisions in M. v.
H.” and Law v. Canada (Minister of Employment and Immigration).”® In M. v.
H., Cory and lacobucci J]., writing for the majority said,

The exclusion of same-sex partners ... promotes the view that
M., and individuals in same-sex relationships generally, are less
worthy of recognition and protection. It implies that they are
judged to be incapable of forming intimate relationships of eco-
nomic interdependence as compared to opposite-sex couples,
without regard to their actual circumstances. As the intervener
EGALE submitted, such exclusion perpetuates the disadvantages

suffered by individuals in same-sex relationships and con-
tributes to the erasure of their existence.”’

In Law, the Court unanimously emphasized the role of section 15 of the
Charter in protecting those who are vulnerable, disadvantaged, or marginal-
ized, as well as the importance of a contextual analysis that focuses on the
perspective of those affected by the legislative distinctions.” Writing for the
Court, lacobuccl J. emphasized the importance of a purposive approach to
section 15 of the Charter and defined that purpose broadly:

the purpose of s. 156(1) is to prevent the violation of essential
human dignity and freedom through the imposition of disadvan-
tage, stereotyping, or political or social prejudice, and to promote
a society in which all persons enjoy equal recognition at law as
human beings or as members of Canadian society, equally capa-
ble and equally deserving of concern, respect and consideration.®
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Beyond the Judgments

In Trinity Western University (TWU) v. British Columbia College of Teachers
(BCCT), a case in which the Supreme Court had to consider whether the
BCCT had jurisdiction to consider the discriminatory practices of TWU, a
private Christian university, and whether the BCCT's decision to deny TWU's
application for affiliation was justified. Trinity Western University had devel-
oped a teacher training program and, following some fits and starts in the
process, sought approval to assume full responsibility for it. Students and fac-
ulty at Trinity Western University were expected to adhere to the “preferred
lifestyle” articulated in a Community Standards document and to “refrain
from practices that are biblically condemned”; these practices included “sex-
ual sins including premarital sex, adultery, homosexual behaviour and view-
ing of pornography.”” Faculty and staff were required to sign a document
that included the prohibition of homosexual behaviour. At the heart of
Justice L'Heureux-Dubé’s dissenting judgment is a concern for lesbian, gay,
and bisexual students who are forced to “modify their behaviour to avoid the
impact of prejudice”:*

Most of the relevant evidence in this case is the reality of a hos-
tile environment faced by homosexual and bisexual students.
The courts by trespassing into the field of pedagogy, deal a set-
back to the efforts of the BCCT to ensure the sensitivity and
empathy of its members to all students’ backgrounds and char-
acteristics.®

In the report of the case, the lists of cases and statutes that one would
expect to be cited are cited. An impressive list of secondary sources is also set
out: monographs bearing the titles Gaylaw: Challenging the Apartheid of the
Closet and Are We “Persons” Yet? Law and Sexuality in Canada, together with
articles published in academic journals that address the educational needs of
lesbian and gay youth, silence in the classroom, and the “privileging of homo-
phobic religious ideology.” Not one of the authors cited is to be found in the
majority judgment; it is only in the dissenting judgment of Justice L'Heureux-
Dubé, in a case that went against her position 8:1, that these relevant scholar-
ly authorities are considered.

Justice L'Heureux-Dubé is well known for referring to academic litera-
ture in her judgments. To the horror of some, she was as likely to cite the work
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of academics, legal and otherwise, as she was legal precedents. She might try
to persuade us that this was simply a reflection of the civilian tradition in
which she was educated, practised, and served on the bench.” Indeed, I think
it is safe to speculate that Justice L'Heureux-Dubé single-handedly introduced
the work of a new generation of feminist and critical scholars—non-legal and
legal—to the lexicon. As Sheila McIntyre notes in this volume, she cited these
scholars as authorities!” One encountered Susan Boyd," Nitya Duclos-Iyer,”
Jewelle Gomez,” Didi Herman,” Audre Lorde,” Adrienne Rich,” Bruce
Ryder,” Kathleen Lahey,” Elizabeth Sheehy,” and former Chief Commissioner
of the British Columbia Human Rights Commission, Mary Woo Sims,” in
her judgments, to name but a few.

Justice UHeureux-Dubé has been generous in her acknowledgement of

the importance of academic research and scholarship:

Our understanding of gender and other types of bias in the law
as well as potential solutions to this problem has been greatly
enriched by the theory and research examining gender differ-
ences observed in judicial decision making. This work is of
unguestioned assistance in my own query ...”

But it would seem that on this methodological point, she often stood
alone. Feminist, queer, and critical race legal scholars should acknowledge her
support and integration of new forms of legal scholarship into her judg-
ments. In this section, I want to reciprocate in kind. | am interested in Justice
L'Heureux-Dubé’s words in journals and her lectures to students—words that
are not hitched to the wagon of litigation, tethered to a particular set of facts
marshalled by lawyers, or focused upon a particular piece of legislation. As
she herself has observed: “Judging can be described as the piecing together of
a story which will never be more than partial and will reflect the legal rules
which govern its telling.”"

But a judge 1s more than the sum of her judgments. Here, | want to
engage with three themes that have emerged in Justice I’Heureux-Dubé’s lec-
tures and publications: the interpretative lens of equality, the language of
equality, and the challenge of inclusivity in legal education. Without suggest-
ing that these themes are divorced from her judgments, it is instructive
nonetheless to consider them as part of the contribution of her broader intel-
lectual and legal agenda.
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The Interpretative Lens of Equality: “Putting Discrimination First”

As I have suggested above, Justice 'Heureux-Dubé endeavours never to lose
sight of the experience of the marginalized and disadvantaged. Her willing-
ness to engage with and take up the research of critical scholars derives from
her position that the law needs to move and to respond to new approaches to
not so “novel” experiences of poverty and disenfranchisement. Rendering vis-
ible the complex forms of systemic inequality requires increasingly precise
analytic tools because, as she quotes J.S. Mill, “domination always appears
natural to those who possess it and the law insidious transforms the fact of
domination into a legal right”” This is a task that requires that we move out
of a comfort zone of common sense and, as she has written, that “we remove
the well-worn shoes of unquestioned and often stereotypical assumptions.””

Justice 'Heureux-Dubé’s commitment to a broad, flexible, and inclu-
sive definition of equality is not an academic or abstract exercise. While she
may not be the first feminist to articulate the following, one wishes more

judges expressed and lived these words out loud:

Equality must not only be part of our thinking, it must be part of
our living. If we embrace equality and encourage others to do the
same, we will be one step closer to creating a society in which
you, your children and your children’s children need not fear dis-
empowerment and oppression.™

The Language of Equality as a Mother Tongue

In a series of public lectures and publications, Justice I'Heureux-Dubé has

revealed her interest in linguistics” and spoken of “this language called equal-
. n 76

1ty

| think that it is helpful to regard equality as a language like every
other, with rules of grammar and syntax, nuances, exceptions
and dialects. More importantly, language is more than a form of
communication. It is an embodiment of the norms, attitudes and
culture that are expressed through that language. Learning a lan-
guage and learning a culture go hand in hand. ... it is dangerous
to think we are fluent when we are not.
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Qur task is to revisit our underlying assumptions, to look beyond
the four corners of the law, and to contemplate change where
our examination reveals that the languages are inconsistent.”

I remain to be persuaded by this conceptualization of equality as a lan-

guage, as a mother tongue. I prefer her use of the terrain of equality, the battle-
ground—not because | find the metaphors of war more compelling, but

because I believe that therein lies the material, the matter, the contexts of peo-
ples’ lives. The language of equality can be deployed in different ways, and to dif-
ferent purposes, as demonstrated no less than by Gonthier J's dissenting judg-
ment in M. v. H.” We must not just talk the talk, we must also walk the walk—
with others. And we must be prepared to “cultivate” the equality leaves and work
the “terrain.” Speaking the language of equality is essential to get the word out,
but as Justice LHeureux-Dubé herself has said, we must live equality.

The Challenge of Inclusivity in Legal Education

Those of us who teach in law schools have had the opportunity to observe
first hand the warm and open relationship Justice L'Heureux-Dubé enjoys
with law students. They seem to represent her fondest hope for the future,
and she does not hesitate to remind law professors that our responsibility to
educate law students encompasses their minds and hearts. In articles pub-
lished in the U.B.C. Law Review” and the Manitoba Law Journal,” Justice
L'Heureux-Dubé quotes the words of the late Chief Justice Brian Dickson, on

the aim of legal education. Although repeated in both articles, his words bear
repeating here:

The primary goal of legal education should be to train for the
profession people who are first, honest, second, compassionate,
third, knowledgeable about the law, and fourth, committed to the
role of law and justice in our democratic society.”

Justice L'Heureux-Dubé reminds us that the late Chief Justice believed
it to be

essential that law schools, and indeed the entire legal profes-
sion, devote a great amount of attention and energy to studying
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some of the deep social problems of our time—problems of
poverty, inequality and the environment. If the legal profession
as a whole is to help solve some of the seemingly intractable dif-
ficulties faced by the poor ... native people, other minorities, new
immigrants, and others, its seems to me that the process must
start in law schools.*

Compassion is not an “extra legal” frill, “but part and parcel of the
nature and content of that which we call law.™ Or it should be.

She also reminds us that the burden “to educate others” must not be
placed on the shoulders of “a previously excluded group™;

The energy and emotion involved for students from such a
group to educate others in standing up for their right to speak, if
in an environment where theirs are the only voices expressing
such concerns, can serve all too readily to silence them.*

Thus, rather than asking whether women judges, women students, stu-
dents with disabilities, or students of colour “will make a difference,” she

urges us to develop

ways in which those involved in teaching and administration at
law faculties can help make this difference, by encouraging these
students to speak, and at the same time, communicating an
unfailing commitment on their own parts to equality and com-
passionate justice.®

And so, | conclude where I began, acknowledging with humility the
courage, indeed fearlessness, and integrity of a jurist who simply would not
be intimidated or brought to heel. This, perhaps more than anything else, is
the lesson I draw from the manner in which Justice Heureux-Dubé has con-
tributed to lesbian and gay issues in her judgments—how she has brought the
outside in. In the pages of her judgments, lesbians and gays—students, youth,
teachers, partners, workers, elderly couples, the poor—were treated with
respect and dignity, as ordinary people leading noble lives, lives with value,
and arguably at some personal cost to herself. It can’t be easy to hold onto the
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“1” in an 8:1 judgment with brothers on the bench implicitly casting asper-
sions on one’s legal analysis. And yet, she never backed down.

I acknowledge this with humility because there is an important chal-
lenge in the legacy of Justice Heureux-Dubé for those of us involved in legal
education. Our lesbian and gay students see themselves valued and respected
in her judgments, but they continue to be a beleaguered, often invisible, com-
munity within our law schools. Her challenge to us, and that of Justice Dickson
before her, is to welcome and nourish the outside in the legal academy, so that
more of the inside can come out with confidence, She led by example.
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