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Alternative to Litigation: Court-Annexed
Arbitration

CARLTON J. SNOW*

AND

ELLIOTT M. ABRAMSON**

INTRODUCTION

No observer of the modem American judicial system can fail to
notice the mounting frustration caused by the increasing conges-
tion in our nation's courts. In many parts of the country, espe-
cially larger urban areas, the wait for trial in even moderately
sized civil cases can be more conveniently measured in years than
months.1 Chief Justice Burger's remarks drawing attention to the
explosion of litigation in this country, were a significant expres-
sion of that concern if only because of the widespread publicity
they received.2

One method of dealing with court congestion has been court-
annexed arbitration.3 In 1952, the civil courts located in large ur-

* Professor of Law, Wilamette University. A.B., Taylor University, 1960; M.

Div., Fuller Theological Seminary, 1965; M.A., J.D., University of Wisconsin, 1966.
** Professor of Law, DePaul University. A.B., Columbia University, 1960; J.D.,

Harvard Law School, 1963.
1. For example, the time for civil cases to come to trial in Los Angeles county,

California, currently stands at forty months and is continually growing with time.
JUDICIAL COUNCIL OF CALIFORNIA, ANNUAL REPORT OF THE ADMINISTRATIVE OF-
FICE OF CALIFORNIA COURTS 89 (1982) [hereinafter cited as JUDICIAL COUNCIL OF
CALIFORNIA, REPORT].

2. The Chief Justice stated:
The obligation of our profession is, or has long been thought to be, to serve
as healers of human conflicts. To fulfill our traditional obligation means
that we should provide mechanisms that can produce an acceptable result in
the shortest possible time, with the least possible expense, and with a mini-
mum of stress on the participants. That is what justice is all about.

The law is a tool, not an end in itself. Like any tool, particular judicial
mechanisms, procedures, or rules can become obsolete. . . . we should be
alert to the need for better tools to serve our purposes.

... Against this background, I focus today on arbitration, not as the an-
swer or cure-all for the mushrooming caseloads of the courts, but as one
example of "a better way to do it."

Burger, Isn't There A Better Way?, 68 A.B.A.J. 274, 276 (March 1982).
3. Court-annexed arbitration is also known as compulsory or judicial arbitra-

tion. Court-annexed arbitration can be contrasted with consensual or contractual ar-
bitration in that under court-annexed arbitration, state law requires the matter in
dispute be resolved by arbitration. Therefore, claimants of the class included within a
court-annexed arbitration statute, must go through arbitration and are prohibited
from a judicial trial until they do so. On the other hand, parties not within the juris-

2

California Western Law Review, Vol. 20 [2016], No. 1, Art. 12

https://scholarlycommons.law.cwsl.edu/cwlr/vol20/iss1/12



CALIFORNIA WESTERN LAW REVIEW

ban areas of Pennsylvania faced a three year backlog. In re-
sponse, the legislature passed a statute enabling court-annexed
arbitration in any county which approved its implementation.4

Similarly, in the late 1970's when California faced a civil court
backlog of approximately three years,5 its legislature enacted a
compulsory court-annexed arbitration system.6 Three federal dis-
tricts have had compulsory arbitration on an experimental basis
for the last five years.7

This Article will examine and critique the court-annexed arbi-
tration systems of Pennsylvania and California. Analyzing the
Pennsylvania system is appropriate since Pennsylvania has suc-
cessfully used court-annexed arbitration for a considerable period
of time. In addition, other states have used the Pennsylvania
model as a basic framework in enacting their own compulsory ar-
bitration systems. The California judicial arbitration system, on
the other hand, is one of the newest in the nation,8 and differs
substantially from the Pennsylvania scheme. After the two sec-
tions which discuss these differing approaches toward court-an-
nexed arbitration, part three will critique the two systems. This
critique will focus on major conceptual and procedural differences
between the two systems. Significant variations in court-annexed
arbitration systems of other states will also be evaluated. Finally,
part four suggests a model compulsory arbitration system, draw-
ing on the critique discussed in the previous section.

I. PENNSYLVANIA

The oldest established system of court-annexed arbitration ex-

diction of court-annexed arbitration can choose between the judicial trial or the arbi-
tration hearing. Knight, Private Judging, 56 CAL. ST. B.J. 108 (March 1981); Butler,
ArbitratiornAnAnswer to the MedicalMalpractice Crisis?, 9 BEV. HILLS B.J., 41, 42 n.
4 (Sept.-Oct. 1975).

4. CONNECTICUT LAW REVISION COMM'N, SECRETARY OF STATE, ALTERNA-
TIVES TO THE COURTS FOR DISPOSITION OF MINOR CRIMINAL AND CIVIL CASES 56
(1978).

5. The median interval in months from the "at-issue memorandum" to trial in
Los Angeles county was over twenty-four months as of June 1977, up from nine
months in June 1968. Other large counties were experiencing similar delays, the long-
est at the time being San Bernardino county at more than thirty-two months as of
June 1977. JUDICIAL COUNCIL OF CALIFORNIA, ANN. REP. TO THE GOVERNOR AND
THE LEGISLATURE 94 (1978).

6. CAL. CIV. PROC. CODE § 1141.10-1141.32 (West 1982); CAL. R.C. 1600-1617.
7. The three federal districts participating in the experiment incude: the district

of Connecticut, the northern district of California and the eastern district of Penn-
sylvania. Broderick, Compulsory Arbitration: One Better Way, 69 A.B.A. J. 64 (Jan.
1983).

8. CAL. CIV. PROC. CODE § 1141.10-1141.31 (West 1982) (added by statute in
1978, and became operative July 1, 1979).

[Vol. 20
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ALTERMA4TIVE TO LITIGATION

ists in Pennsylvania,9 and that approach has been the model used
by other states which have enacted compulsory arbitration stat-
utes.10 Thus, it is useful to review the Pennsylvania system in
some detail.

In Pennsylvania, all civil actions become subject to compulsory
judicial arbitration upon the filing of a complaint for less than
$20,000,'1 if the action does not concern title to real estate 12 or
seek equitable relief.13 All other cases must, therefore, be resolved
through the normal judicial process unless the parties themselves
voluntarily consent or contract for arbitration. 14

Arbitrators, who are selected from members of the bar practic-
ing in that judicial district, hear cases in panels of three.15 The
method of selecting the deliberation panel is subject to local
rules. 16 For example, in Philadelphia, the members of the bar
willing to serve as arbitrators are divided into two groups; those
capable of serving as chairmen of an arbitration panel,17 and all
other potential arbitrators. Thereafter, the panels are chosen from
the two lists in alphabetical order.' 8

Similarily, the procedures for fixing the date and time of the
hearing are dictated by local rules. 19 In Philadelphia, at the time
of the initial filing, a hearing date is immediately assigned.20 State
rules require at least thirty days notice of the hearing to all parties
regardless of the local rules.2'

In contrast to a judicial trial, where the judge may exercise

9. Pennsylvania enacted a voluntary arbitration statute in 1836. This was
amended by the legislature in 1952 to grant power to courts of common pleas to
establish compulsory or court-annexed arbitration of small claims. The statute was
further amended in 1981 to expand the jurisdiction of compulsory arbitration, and to
standardize court-annexed arbitration rules throughout the state. 42 PA. CONS. STAT.
ANN. §§ 1301-1314 (Purdon 1975 & Supp. 1983).

10. E. JOHNSON, V. KANTOR & E. SCHWARTZ, OUTSIDE THE COURTS: A SUR-
VEY OF DIVERSION ALTERNATIVES IN CIVIL CASES 41 (1977) [hereinafter cited as
OUTSIDE THE COURTS].

11. 42 PA. CONS. STAT. ANN. § 7361(b)(2) (Purdon 1982).
12. Id. at § 7361(b)(1).
13. PA. R.C.P. 1301 explanatory note, 42 PA. CONS. STAT. ANN. (Purdon Supp.

1983).
14. PA. R.C.P. 1302(b), 42 PA. CONS. STAT. ANN. (Purdon Supp. 1983).
15. PA. R.C.P. 1302.
16. Id.
17. The requirement for eligibility as chairman of an arbitration panel is that the

person must be a member of the bar admitted to the practice of law for at least three
years. This is the minimum requirement, and local rules may establish greater restric-
tions. Id. at 1302(c).

18. PHIL. R. CoMP. ARB., II B.
19. PA. R.C.P. 1303(a), 42 PA. CONS. STAT. ANN. (Purdon Supp. 1983).
20. PHILADELPHIA COURT OF COMMON PLEAS, 1981 ANNUAL REPORT 45 (1982)

[hereinafter cited as PHILADELPHIA, 1981 REPORT].
21. PA. R.C.P. 1303(a), 42 PA. CONS. STAT. ANN. (Purdon Supp. 1983).

19831
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broad discretion regarding the legal conduct of the proceeding,
Pennsylvania arbitrators have limited powers on such matters.
Continuances, for example, may only be granted by a supervising
judge.2 2 Therefore, if one party appears and the other does not,
the panel must proceed to hear the matter and enter an award.23

The board is also limited in its ability to issue subpoenas or com-
pel the production of relevant documents. The authority to issue
a subpoena or a subpoena duces tecum belongs solely to the super-
vising court.24 The board, however, may place under oath any
witness who does appear during the arbitration proceeding. 25

In a judicial trial, the rules of evidence must, of course, be
strictly observed. In compulsory arbitration the rules of evidence
are generally followed, although several liberal exceptions have
been provided in order to expedite a judgment. For example, the
following documents may be offered into evidence without any
authentication:

(1) bills, records, and reports of hospitals, doctors, dentists, reg-
istered nurses, licensed practical nurses and physical therapists,
or other licensed health care providers,
(2) bills for drugs, medical appliances and prosthesis,
(3) bills or written estimates of value, damage to, cost of repair
of or loss of property, and
(4) a report of rate of earnings and time lost from work or lost
compensation prepared by an employer.26

As a protective qualification, however, the party offering such evi-
dence must provide twenty days notice to all other parties of his
intent to offer any of the above documents.27 Thereafter, the op-
ponents may subpoena the person whose testimony would other-
wise be waived, and cross-examine him concerning the

22. Id. at 1303(b) explanatory note.
23. 'This poses a delicate question," when the appearing party attempts to tem-

porarily postpone the hearing out of professional courtesy. Such a postponement
would be a continuance, and is not within the power of the arbitration board to grant.
Local rules may attempt to regulate this problem, but it must be the court, and not the
arbitrators who control the progress of the case. Id.

24. Under the original Arbitration Act of 1836, and the subsequent Act of 1947,
the arbitrators were permitted some extended authority. In fact, the arbitrators were
capable of requiring either party to produce books, papers and documents which they
deemed material to the case. This was essentially a subpoena duces tecum, which
under the new act is exclusively restricted to the court. Id. at 1304 explanatory note.

25. Id. at 1304(b).
26. Id. at 1305. During a civil trial the admissibility of any such similar evidence

would necessitate appropriate authentication.
27. The relaxation of the traditional requirement for authentication is done only

where the proponent has given the opponent at least twenty days advanced notice
prior to the date of the hearing accompanied by copies of the bills, records, reports or
estimates to be introduced. The opposing party may then take whatever steps neces-
sary to object to or cross-examine witnesses upon these documents. Id. explanatory
note.

[Vol. 20
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ALTERNATIVE TO LITIGATION

document. 28 In addition, "an official weather or traffic signal re-
port or a standard United States government life expectancy ta-
ble" may be offered into evidence without formal proof of its
authenticity. 29 Additionally, other official state documents may
be introduced as evidence without further proof.30

After completion of the hearing, the arbitration board is re-
quired to make an award "promptly," but is under no specific
time deadlines.3' It is also required that the award be signed by a
majority of the arbitrators, and be filed immediately with the pro-
thonotary, or court clerk.32 The prothonotary will then formally
enter the award, and notify the parties by ordinary mail.33

In a judicial trial, appeals must be based on alleged errors in the
record. In contrast, the opportunity for review by a dissatisfied
party is less restricted in compulsory arbitration. Though the su-
pervising judge may modify the award in the case of an obvious
and unambiguous error,34 the remedy provided for dissatisfaction
with any portion of the award is an appeal for a judicial trial de
novo.35 Therefore, a party who is convinced an injustice has been
done him by the arbitration award, may appeal for a judicial trial.
This appeal for a trial de novo is a matter of right for any party,36

and is considered an appeal by all the parties on all the issues,
absent a contrary stipulation.37 The appeal, however, must be
filed with the prothonotary within thirty days of the entering of
the award.38 Unless an appeal is filed within the thirty day dead-
line, the arbitrators' award constitutes a final judgment, and may
be enforced as any other judgment of the court.39 At the trial de
novo, no arbitrator may be called to testify regarding matters cov-
ered at the arbitration hearing.4°

Notwithstanding the liberal opportunity to appeal, there is
some disincentive; the appellant must pay the arbitrator's com-

28. Id. at 1305(b).
29. Id. at 1305(d).
30. Id.
31. Id. at 1306.
32. Id.
33. Id at 1307(a).
34. "Subdivision (d) is new. If a judge may modify the verdict of a jury, after the

jury has dispersed, to correct obvious and unambiguous errors in language or in
mathematics, the judge should have the equivalent power with respect to an award of
arbitrators". Id. at 1307(d) explanatory note.

35. Id. at 1307(d), 1311. This, therefore, provides that a party who is completely
dissatisfied and further is convinced an injustice has ocurred may in fact appeal, and
be granted a judicial trial de novo, on the entire matter in dispute.

36. 42 PA. Co Ns. STAT. ANN. § 7361(d) (Purdon 1982).
37. PA. R.C.P. 1309, 42 PA. CONS. STAT. ANNr. (Purdon Supp. 1983).
38. Id. at 1308(a)(1).
39. Id. at 1307(c).
40. Id. at 1311(b).

1983]
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CALIFORNIA WESTERN LAW REVIEW V

pensation.41 While such payment may not exceed fifty percent of
the amount in controversy, it is not recoverable in any further pro-
ceedings regardless of the outcome. 42 The appellant is not re-
quired, however, to pay any accrued costs or post any bond.4 3 An
additional disincentive to appeal is implicit in the system of court-
annexed arbitration. Several studies have demonstrated that com-
pulsory arbitration awards are essentially equivalent to amounts
won at judicially supervised trials.44 If the arbitrators' award is
perceived by all the parties as being approximately equal to what
would be won at trial, any incentive to appeal will be substantially
diminished. Thus disincentives are in fact present, particularly
when additional costs of appeal and delay until trial are
considered.

4 5

II. CALIFORNIA

There are several ways in which civil actions may be submitted
to arbitration in California: (1) The parties may voluntarily sub-
mit a case to arbitration by agreement and stipulation.46 They
may do so regardless of the amount in controversy, provided the
dispute involves subject matter appropriate for consensual arbitra-
tion;47 (2) The plaintiff may elect to arbitrate upon stipulation by
him that any claim for damages will not exceed $15,000;48 (3)
There is mandatory arbitration for all civil cases in each superior
court with ten or more judges where the claim by any single party
does not exceed $15,000. 4 9 Certain types of cases not suitable or
conducive to arbitration are excepted from inclusion by statute:

(a) actions that include a request for equitable relief that is not
frivolous or insubstantial;
(b) class actions;

41. 42 PA. CONS. STAT. ANN. § 7361(d) (Purdon 1982).
42. The court may however, authorize an appeal informapauperim, which would

not require payment of arbitrators compensation. PA. R.C.P. 1308(a)(2), 42 PA.
CONS. STAT. ANN. (Purdon Supp. 1983).

43. Id. at 1308(c).
44. JURISDICTIONAL COUNCIL OF CALIFORNIA, A STUDY OF THE ROLE OF ARBI-

TRATION IN THE JUDICIAL PROCESS 33 (quoting statistics from Philadelphia Court of
Common Pleas, John G. Fall, Project Director) [hereinafter cited as ROLE OF
ARBITRATION].

45. "The award when entered shall be a lien upon the party's real estate, which
shall continue during the pendency of an appeal or until extinguished according to
law." PA. R.C.P. 1307(b), 42 PA. CONS. STAT. ANN. (Purdon Supp. 1983). Therefore,
as a further deterrent, there will be a lien, encumbering the appellants property
thoughout the time of appeal.

46. CAL. CIV. PROC. CODE § 1281 (West 1982).
47. CAL. R. CT. 1600(a).
48. Id. at 1600(b).
49. Id. at 1600(c).

[Vol. 20
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(c) small claims actions or trials de novo on appeal from the
small claims court;
(d) unlawful detainer proceedings;
(e) Family Law Act proceedings;
(f) any action, otherwise subject to arbitration that is found by
the court not to be amenable to arbitration on the ground that
arbitration would not reduce the probable time and expense
necessary to resolve the litigation;
(g) any category of action, otherwise subject to arbitration but
excluded by local rules as not amenable to arbitration on the
ground that under the circumstances relating to the particular
court, arbitration of such cases would not reduce the probable
time and expense necessary to resolve the litigation;
(h) actions involving multiple causes of action or a cross-com-
plaint if the court determines that the amount in controversy as
to either exceeds $15,000;
(i) certain actions in the Economical Litigation Project pro-
vided for in part 3.5 of the Code of Civil Procedure.

The mandatory court-annexed jurisdiction applies to all supe-
rior courts with ten or more judges.51 For superior courts having
less than ten judges, and also for municipal courts, court-annexed
arbitration may be made mandatory by local rules.5 2 While the
above scheme is in effect state-wide, an important exception
should be noted. In several counties, including the chronically
backlogged Los Angeles county, the legislature has extended
court-annexed mandatory arbitration to any claim not exceeding
$25,000. 53 This is consistent with the legislative intent behind the
original mandatory arbitration plan, to require court-annexed ar-
bitration in the large judicial districts which customarily suffered
from serious backlogs and delay.54

It should be noted, however, that filing a complaint for dam-
ages asserting an amount in controversy greater than $15,000, or
$25,000 in appropriate counties, may not assure exclusion from
court-annexed arbitration. A judicial determination of the actual
amount in controversy will be made at the conference with all

50. Id. at 1600.5.
51. Id. at 1600(c).
52. Id. at 1600(d)(e).
53. CAL. CIV. PROC. CODE § 1141.11(e) (West 1982 & Supp. 1983).
54. The Legislature finds and declares that litigation involving small civil
claims has become so costly and complex as to make more difficult the effi-
cient resolution of such civil claims that courts are unable to efficiently re-
solve the increased number of cases filed each year, and that the resulting
delays and expenses deny parties their right to timely resolution of minor
civil disputes. The Legislature further finds and declares that arbitration
has proven to be an efficient and equitable method for resolving small
claims. ...

Id. at § 1141.10(a).

19831
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necessary parties present,55 and will be based on the total amount
of damages. Where there are cross-complaints, the determination
of the amount in controversy is as to each cause of action or cross-
complaint.5 6 If the determination at this required conference re-
suits in a finding that the amount in controvery is below $15,000,
the action will be submitted to mandatory arbitration.5 7

Selection of the arbitrators in California is a relatively liberal
process. Any person, including non-lawyers, may serve as an ar-
bitrator if selected by the parties.5 8 Additionally, the parties may
stipulate to designate any person to serve as an arbitrator.5 9 In
those cases in which an arbitrator is not selected by mutual agree-
ment, the arbitration administrator selects at random three names
from a panel of arbitrators.60 Each party is entitled to a certain
number of peremptory strikes.61 If at the end of ten days after
submission of this list, two or more names have not been rejected,
the administrator appoints, at random, one of the arbitrators.62

The arbitration hearings are to be scheduled no sooner than
thirty-five days, but no later than sixty days, from the date the
case is assigned to an arbitrator.63 The court is charged with pro-
viding the appropriate facilities for the hearing; however, the arbi-
trator may select another site.6a If the parties and arbitrator agree,
the hearing may even be held on a Saturday or legal holiday.65

The arbitrator is responsible for setting the time, date, and place
of the hearing, notification of which is to be received by the par-
ties at least thirty days prior to the hearing date.66 After the hear-
ing date is set, the parties may agree to a continuance with the
consent of the arbitrator. If the arbitrator fails to approve the re-
quested continuance, relief from a court may be sought by motion
and a showing of good cause.67 A request to the arbitrator for a
continuance is the only exception to the general understanding
that a party is not allowed ex parte, or independant, contact with

55. Id. at § 1141.16(a).
56. CAL. R. CT. 1600.5(h).
57. Of course, the plaintiff may stipulate that his damages are not to exceed

$15,000, thereby conferring automatic jurisdiction to arbitrate the controversy. Id. at
§ 1600(b).

58. CAL. CIv. PROC. CODE § 1141.18 (West 1982).
59. CAL. R. CT. 1602.
60. Id. at 1605(a).
61. The administrative committee, upon compiling a random list of potential ar-

bitrators, will provide each party with an opportunity to reject a specific number of
the potential arbitrators on this list. In other words, "peremptory strikes." Id.

62. Id.
63. .d. at 1611.
64. Id.
65. Id.
66. Id.
67. Id. at 1607(b).

[Vol. 20
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ALTERiVATIVE TO LITIGATION

the arbitrator.68

Discovery under California's court-annexed arbitration system
is subject to the California Code of Civil Procedure. The sole ex-
ception is that all discovery must be completed no later than fif-
teen days prior to the date set for the hearing. The coirt,
however, may permit an extension upon a motion and showing of
a good cause.69

As in Pennsylvania's arbitration scheme no official record of
the arbitration proceeding is required to be kept.70 Therefore, any
records made by tape recorder, court reporter, or by the arbitrator
himself are deemed to be the personal notes of the arbitrator and
exempt from discovery or impeachment purposes in cases ap-
pealed to a trial court.71

The arbitrators powers respecting the hearing itself are limited
to the following functions:

(1) to administer oaths to witnesses;
(2) to take adjournments on the request of a party or on his or
her own initiative when deemed necessary;
(3) to permit testimony to be offered by deposition;
(4) to permit evidence to be offered and introduced as provided
in the rules;
(5) to rule on the admissibility and relevancy of evidence
offered;
(6) to invite the parties, on reasonable notice, to submit trial
briefs;
(7) to decide the laws and facts of the case and to make an
award accordingly;
(8) to award costs, not to exceed the statutory cost of the suit;
and
(9) to examine any site or object relevant to the case. 72

Therefore, procedural matters beyond the scope of the arbitrator's
powers are explicitly reserved to the court.73

The California rules of evidence governing civil actions also ap-
ply to the arbitration hearings with the following exeptions:

(1) Any party may offer, and the arbitrator shall receive in evi-
dence written medical and hospital reports, records and bills
(including physiotherapy, nursing and prescription bills), docu-

68. The rule requires that the sole contact any parties should have with the arbi-
trator is the actual hearing; no other contact, except for requesting a continuance or
regarding scheduling is permissable. Id. at 1609.

69. Id. at 1612.
70. Id. at 1614(b).
71. Id.
72. Id. at 1614(a).
73. Since the arbitrators powers are expressly limited to the nine functions so

listed, where a dispute or conflict arises with regard to any procedural, evidentiary,
discovery, or substantive law related matters, resolution of such must be brought to
the attention of the supervising court. Id.

19831
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CALIFORAIA WESTERN LAW REVIEW

mentary evidence of loss of income, property damage repair
bills or estimates, and police reports concerning an accident
which gave rise to the case, if copies have been delivered to all
opposing parties at least twenty days prior to the hearing.74

(2) Testimony of witnesses is admissible in a written statement
if the witnesses would be qualified to express such opinion if
testifying in person. Portions of the statements which would be
exluded, even if the witness testified in person, are to be disre-
garded by the arbitrator. The admissibility of the statements is
conditioned on whether they are made by affidavit or by decla-
ration under penalty of perjury, whether copies have been de-
livered at least twenty days prior to the hearing, and whether
no opposing party has, at least ten days before the hearing, de-
livered to the proponent written demand that the witnesses tes-
tify in person at the hearing.7"
(3) The deposition of any witness may be offered by any party
and shall be received in evidence even if the deponent is not
unavailable as a witness. The opposing party may subpoena
the deponent for cross-examination. 76

The California court-annexed arbitration statute provides that
the arbitrator shall not be required to make findings of fact or
conclusions of law in the award granted.77 It is required, however,
that the award be in writing, and filed within ten days of the hear-
ing's conclusion. The arbitrator must make his determination on
all issues properly raised by the pleadings, including determina-
tion of damages and, when appropriate an award of costs. 78 Ad-
ditionally, the arbitrators award may, if appropriate, validly
exceed the limitation placed on the amount in controversy.79

Twenty days after the award is filed it becomes a judgment,
unless during that period any party files a request for a judicial
trial de novo.80 If no appeal is taken the arbitrator's award has
the same force and effect as a judgment in a civil action, except
that it cannot be appealed. 8' A party against whom a judgment is
entered may within six months, move to vacate the award on the
following grounds:

(1) the arbitrator was subject to some disqualification not dis-
closed prior to the hearing of which the arbitrator was then
aware;

8 2

74. Id. at 1613(b)(1).
75. Id. at 1613(b)(2).
76. Id. at 1613(b)(3).
77. Id. at 1615(a).
78. Id.

.79. Id at 1615(b).
80. Id. at 1615(c).
81. Id. The difference is that in a final judgment in a judicial court litigated

dispute appealable error may still be present, thus allowing for further appeal by a
party.

82. Id. at 1615(d).
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(2) conditions provided for vacating an award pursuant to sec-
tion 1286.2 of the California Code of Civil Procedure are rele-
vant. This code section provides for vacating an arbitration
award by the court if a party procured the award by fraud or
corruption or if the arbitrators were corrupt or any other act by
the arbitrators substantially prejudiced rights of the moving
party.

s3

Such a motion may be granted only after a hearing in which
clear and convincing evidence is presented.84 The motion must
also be made as soon as practicable after the moving party has
learned of evidence supporting the motion to set aside the
award.

85

The central aim of California's court-annexed arbitration sys-
tem is to provide both speedy and final resolution of most civil
cases involving damage claims of less than $15,000. To advance
these objectives it is useful to discourage appeals to a trial de
novo. Thus, as in Pennsylvania, California legislators have em-
bodied, within the statutes, inhibitions for those inclined to appeal
an arbitration award.

There are two such deterrents. The first, as in Pennsylvania,
derives from the adequacy of the arbitration award itself. If the
arbitration award is perceived as being essentially equivalent to
the result of a judicial trial, there is little incentive to appeal.

The second deterrent fostered in the California scheme is a pro-
vision that affects cases where an award is successfully appealed
to a trial de novo. If the judgment at the trial is not more
favorable to the appealing party than the arbitration award, that
party must pay: (1) the arbitrator's fee, (2) statutory costs of the
parties, (3) any fees charged by expert witnesses of the other party
or parties, and (4) any compensation paid to the arbitrator by the
other party or parties.86 If an unsuccessful party at trial, however,
who would otherwise be subject to such assessments, can convince
the court that these additional costs create a substantial economic
hardship, he may have such costs waived by the court.87

III. CRITIQUE AND EVALUATION

Overall, the implementation of compulsory arbitration has been
beneficial to both Pennsylvania and California. Court-annexed
arbitration, when compared with traditional judicial trial
processes, has proved to be fast, effective, fair, and economical.

83. Id.; CAL. CODE OF CIv. PROC. § 1286.2 (West 1982).
84. CAL. R. CT. 1615(d).
85. Id.
86. CAL. Civ. PROC. § 1141.21(a) (West 1982 & Supp. 1983).
87. Id.
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Barring an appeal, an award in a court-annexed arbitration will
generally come approximately nine months after a cause of action
has been filed.88 Additionally, a court-annexed arbitration hear-
ing is usually completed in two to three hours, while the average
length of a trial is two and a half days.89

Court-annexed arbitration is also less expensive to implement
than the typical judicial courts system 90 since costs consist primar-
fly of administrative and arbitration fees. Large capital expendi-
tures for buildings, as well as high overhead for maintenance and
judicial personnel, are not required because court-annexed arbi-
tration hearings are generally held in the arbitrator's office.91

Philadelphia's Arbitration Center, however, is an exception which
the city estimates will save it over $500,000 per year through more
efficient scheduling of arbitration hearings, which should lower
arbitrator's fees.92 At a time when expenditure control is critical to
tight budgets, court-annexed arbitration has proven inviting to
state and local governments.

The Pennsylvania system of court-annexed arbitration is serv-
ing its public well. In Pennsylvania, fifty to sixty percent of all
civil cases fall under the jurisdiction of court-annexed arbitra-
tion.93 Twenty percent of those cases are settled prior to a hear-
ing, while the remaining eighty percent proceed to an arbitration
hearing.94 Only nine percent of the cases subject to court-annexed
arbitation are appealed to a trial de novo and only forty percent of
these ultimately proceed to a full trial.95 When pre-arbitration
settlements, final awards, and settlements prior to a full trial on
appeal are taken into account the result is that a much smaller
number actually end up in a full trial. In 1981, the latest year for
which figures are available, less than one percent of the arbritra-
tion awards were successfully taken to trial.96

Thus, it is not surprising that court-annexed arbitration in
Pennsylvania helped reduce the entire civil case backlog from
forty-eight to twenty-one months during a two year period from

88. STATE OF NEW YORK ANNUAL REPORT 335, Table A. (1978).
89. NEW YORK TWENTY-THIRD ANNUAL REPORT 339 (1978).
90. NEW YORK TWENTY-THIRD ANNUAL REPORT 347, Appendix (1978).

OUTSIDE THE COURTS, supra note 10, at 46.
91. New York Statute 28.6(a); CAL. R. CT. 1611; Philadelphia Court of Common

Pleas Rule 180 III A.
92. PHILADELPHIA, 1981 REPORT, supra note 20, at 45.
93. Materials sent by Doug Dodge, Deputy State Court Administrator of Penn-

sylvania, to Carlton J. Snow (April, 1981) (material on file in the offices of California
Western Law Review).

94. ROLE OF ARBITRATION, supra note 44, at 37.
95. Id.
96. PHILADELPHIA, 1981 REPORT, sufpra note 20, at 45.
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1971 to 1973.97 As a result of such reductions, some jurisdictions
in the state are able to reassign civil court judges to handle crimi-
nal cases thereby reducing the criminal backlog as well. 98

Evaluation of the California system of court-annexed arbitra-
tion is more hazardous since the program has been in effect only
since mid-1979. Thus, there is little data available on the pro-
gram's effectiveness, and that which is available may be skewed
because of re-orientation problems. 99 However, early data is dis-
couraging. Approximately 22,000 cases were sent to judicial arbi-
tration in 1980-81, the last year for which figures are available. 10
This is less than thirty percent of the applicable cases filed that
year.' 01 Moreover, the institution of mandatory arbitration ap-
pears to have had only a small impact on the civil case backlog.102

Finally, it should be noted that five percent of the arbitration
awards in California are successfully taken to trial.'0 3 While this
is a relatively small percent in absolute terms, it is still several
times higher than the one percent rate in Pennsylvania. 0 4

California's liberal access to court-annexed arbitration is consis-
tent with the program's objective of relieving docket backlogs.10 5

Such liberal access also encourages parties to seek court-annexed
arbitration voluntarily. The inducement to seek arbitration is that
voluntary cases get heard more promptly than those statutorily
mandated to arbitration. 0°

The arbitrary nature of maximum amounts for damages al-
lowed under court-annexed arbitration is nowhere more evident

97. OUTSIDE THE COURTS, supra note 10, at 47.
98. ROLE OF ARBITRATION, supra note 44, at 37.
99. See D. HENSLER, A. LIPSON & E. ROLPH, JUDICIAL ARBITRATION IN CALI-

FORNIA-THE FIRST YEAR (1981) [hereinafter cited as JUDICIAL ARBITRATION IN
CALIFORNIA].

100. JUDICIAL COUNCIL OF CALIFORNIA, REPORT, supra note 1, at 44.
101. Id. at 64.
102. Id.
103. Id. at 44.
104. PHILADELPHIA, 1981 REPORT, supra note 20, at 45.
105. In the early 1970's, the Los Angeles bar created a voluntary binding arbitra-

tion program that quickly spread to other large trial court jurisdictions. Despite its
popularity, the voluntary program was never able to draw more than a few thousand
cases per year. Under the new mandatory arbitration program, more than 24,000
cases were diverted to arbitration in the first year. Forty-eight percent of the arbitra-
tion caseload resulted from litigants stipulating to or volunteering for arbitration. JU-
DICIAL ARBITRATION IN CALIFORNIA, supra note 99, at 95.

106. The Institute for Civil Justice has determined that on the average, arbitrators
made awards to litigants who elected or stipulated to arbitration in about seven
months, while at the same time it took twenty-three months to get a jury verdict. For
the litigants ordered to arbitration, the Institute found that in all but one of the courts
studied, cases ordered to arbitration were heard no faster than cases going to trial.
JUDICIAL ARBITRATION IN CALIFORNIA, supra note 99, at 95. More recent data indi-
cates, however, that the vast majority of all judicial arbitration awards are now made
within one year. JUDICIAL COUNCIL OF CALIFORNIA, REPORT, supra note 1, at 44.

1983]

14

California Western Law Review, Vol. 20 [2016], No. 1, Art. 12

https://scholarlycommons.law.cwsl.edu/cwlr/vol20/iss1/12



CALIFORAIA WESTERNy LAW REVIEW

than in California. In California, two statutory maximums are in
force, $25,000 in Los Angeles, San Bernadino, Santa Barbara, and
Ventura counties and $15,000 in the rest of the state. 10 7 The
higher limits for these four counties were undoubtedly meant as
an attempt to deal with the extraordinary delays in those four ju-
risdictions.10 8 However, the small percentage of cases which qual-
ify for mandatory arbitration in comparison to the number of new
superior court cases, indicates that perhaps California's access to
court-annexed arbitration is not liberal enough, and an even
greater maximum amount might be in order.

The use of arbitrators to schedule the hearings in Pennsylvania
and California and to handle motions for continuances in Califor-
nia may give rise to an appearance of impropriety. This is be-
cause prehearings can erroneously dramatize favoritism among
arbitrators. The problems associated with ex parte contacts be-
tween parties and arbitration panel members, however, can be
avoided. This may be accomplished by using a supervisory arbi-
tration judge to schedule hearings, as Pennsylvania uses them to
handle motions for continuances.

In Pennsylvania a hearing may not be scheduled sooner than
thirty-five days from the date a case is placed on the hearing
list.109 This mandatory period has been established to encourage
settlement prior to the hearing date. However, since court-an-
nexed arbitration was adopted in Pennsylvania, experience with
waiting periods has shown that settlement chances did not vary
with the length of the waiting period. Thus a waiting period
shorter than thirty-five days is plausible, and would accelerate
hearing and further the expeditious advantages of arbitration.

The Pennsylvania system, in which arbitration panel members
are selected from two lists, based solely on their potential and
ability to serve as panel chairmen, suffers from two weaknesses.
First, arbitrators are not keyed to their specialties. For example,
an individual who may be particularly adept in personal injury
cases could be selected to be an arbitrator in a contract case. This
is a waste of expertise rather than effective allocation. Second, an
alphabetical selection provides no guarantees against a biased ar-
bitration panel, philosophically favoring either a plaintiff or de-
fendant's position.

California arbitration statutes specifically provide that a list of
arbitrators who are personal injury specialists be developed, with

107. CAL. CODE CIV. PROC. § 1141.11(a)(e) (West 1982 & Supp. 1983).
108. JUDICIAL COUNCIL OF CALIFORNIA, REPORT, supra note 1, at 89.
109. Philadelphia Compulsory Arbitration Rules, III(A).
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other lists to be developed when necessary."10 This promotes an
appropriate use of arbitrators and, in theory, results in more
meaningful awards. In addition, only a single arbitrator is used to
hear each case' since "California personal injury lawyers largely
prefer a single rather than a three-man tribunal, predicated upon
an arbitrator's experience in the subject matter of the dispute."" 2

The parties select an arbitrator through a peremptive strike system
similar to the one which provides for peremptory challenges of
prospective jurors in a courtroom trial." 3 This last feature pro-
vides a safeguard against arbitrators who are blatantly inappropri-
ate under the circumstances.

Finally, it should be recognized that the California system pro-
vides a very weak statutory disincentive to appeal for a trial de
novo. In fact, a system where the appealing party pays no costs if
the new judgment is more favorable to him, can encourage gam-
bling on his part. The cost to the state in offering this convenient
and speedy forum are lost in the face of possibly quite small' 14

monetary gains for the appellant. While California's scheme
might appeal to legislative concerns for equity, its effect on the
high rate of appeal to trials de novo is an undesirable
consequence.

IV. COURT-ANNEXED ARBITRATION: A PROPOSED MODEL

The model court-annexed arbitration proposal discussed below
has been developed in response to problems, actual and theoreti-
cal, encountered in existing systems.

Since the most significant purpose behind court-annexed arbi-
tration is to relieve backlogged judicial systems, access to the arbi-
tration alternative should be both convenient and attractive.
Thus, entry into court-annexed arbitration should be mandated
for most types of civil actions involving a claim for less than a
statutory amount of damages, e.g., $15,000 and should bepermit-
ted by voluntary election of the parties respecting claims exceed-
ing the statutory limit. This approach is similar to California's,
but should not confine mandatory court-annexed arbitration to
large counties.

110. CAL. R. CT. 1604(a).
111. Id. at 1603(a).
112. ROLE OF ARBITRATION, supra note 44, at 84.
113. Id. In some courts, e.g. Los Angeles and Orange counties, litigants have

waived their right to strike if they have not informed the court within ten days of
being notified that their case has been sent to arbitration, that they desire to exercise
the use of a peremptive strike. See JUDICIAL ARBITRATION IN CALIFORNIA, supra
note 99, at 49.

114. Yakutis, Superior Court Arbitration, L. A. LAW., November, 1978 at 35.
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Additionally, the statutory maximum should be high enough so
that a substantial portion of all civil cases would be subject to
compulsory arbitration. Only then will court-annexed arbitration
make a real contribution towards decreasing court backlog and
delay.

When a case is claimed not eligible for compulsory arbitration,
there should be a judicial determination as to whether the dam-
ages claimed are realistic. In cases in which such damages are
reasonably found to fall below the statutory limit the judge would
insist the case go to court-annexed arbitration.

Discovery should be completed sufficiently in advance of the
hearing to promote pre-arbitration settlement and should not be
exploitable as a ploy to stall arbitration. Accordingly, it is sensible
to require as California does, that discovery be completed at least
fifteen days prior to the hearing.

Actions seeking equitable relief, such as injunctions, and ac-
tions raising real property issues should be excluded from arbitra-
tion. Since the basic purpose of court-annexed arbitration is to
provide a forum for quick resolution of relatively small, uncom-
plicated claims, providing arbitrators with equity jurisdiction and
the concomitant necessary authority could be inconsistent with
such an aim. Authorizing an arbitrator to provide injunctive relief
presupposes continuing jurisdiction of the arbitrator incompatible,
from a practical point of view, with professional commitments of
temporary ad hoc arbitrators or active lawyers.

The model set-up should favor one arbitrator with relevant ex-
pertise rather than a system, such as in Pennsylvania, of randomly
selecting a panel of three arbitrators. The selection method
should permit one or possibly two peremptory strikes per party.
This would provide the parties with some control over the selec-
tion of the arbitrator and also provide the type of flexibility trial
lawyers are typically provided in court trials. Further, being an
attorney should not be a prerequisite to serve as an arbitrator. Al-
though attorneys provide a strong contingent from which arbitra-
tors can be selected, past experience has manifestly demonstrated
that people other than attorneys make fine arbitrators. In certain
types of cases non-attorney arbitrators might even be preferable.
Additionally, the court should develop a monitoring system so
that prejudiced, biased, or incompetent arbitrators can be re-
moved from eligibility without much difficulty.

The informality of court-annexed arbitration is more apt to cre-
ate an appearance of impropriety than does the formality of a ju-
dicially supervised trial. Therefore, ex parte contacts between
parties and the arbitrator, regardless of legitimacy, should be pro-
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hibited. Hearings should be scheduled by an arbitration adminis-
trative office of the court. Requested continuances should not
involve contacts between the parties and the arbitrator. Only on a
showing of good cause, before the supervising judge, should they
be granted.

There are no significant contrasts among various court-annexed
arbitration systems regarding the conduct of hearing. All such
systems provide that the arbitration hearing is to be less formal
than a trial and that the rules of evidence should be less strin-
gently applied than in a law court. However, while the hearing
should provide an atmosphere conducive to resolving a conflict, it
should not be so relaxed as to appear casual or disrespectful of the
issues in dispute.

Filing for an appeal should be perfected within a reasonably
short period, for example, within twenty days of receiving an
award. An appeal should be for a trial de novo and ought to be
permitted by any of the parties. While the right to appeal for a
trial de novo should not, and probably cannot' 15 be withheld, the
proposed model must contain some disincentives to appeal in or-
der to help accomplish the goals of court-annexed arbitration.
Such disincentives would promote the finality of these arbitration
awards, and would prevent slightly dissatisfied parties from con-
tinuing the litigation of these small claims.

CONCLUSION

While Pennsylvania's court-annexed arbitration is the classic
system with a proven record of success, California's court-an-
nexed arbitration program offers several innovative changes.
While it is undoubtedly too early to pass judgment on the Califor-
nia system, the data available is somewhat discouraging.

A radical departure from either system is not advocated here.
Rather, it is suggested that the strengths of each be combined
while the weaknesses are avoided. Thus, the proposed court-an-
nexed arbitration model is a fine tuning of an alternative to a
traditional trial, which has already proven its social utility.

Mounting trial backlogs portend that ultimately some modifica-
tion of our current court systems will be demanded by both citi-
zens and legislators. Thus, in order to accelerate the litigation
process, and lessen the present burden on courts, a court-annexed
arbitration system offers a sound alternative.

115. Application of Smith, 381 Pa. 223, 112 A.2d 625 (1955).
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