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Abstract

This article reviews the changing relationship between majority and minority shareholders over
approximately the past century and a quarter. In the last century and the early part of this century,
company law in Canada and England was built on a foundation of majoritarianism, which was sometimes
applied over-zealously by the courts to the detriment of minority shareholders. This majoritarianism has
slowly yielded over time, however, to a greater concern for the position of minority shareholders. It is still
not clear if controlling shareholders owe fiduciary duties at common law either to the company or to other
shareholders. However, the courts have impressed controlling shareholders with what amount to fiduciary
duties under the statutory oppression remedy.
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MINORITY SHAREHOLDER RIGHTS

<<dH=

IN CANADA AND ENGLAND:
1860-1987°

By JEFFREY G. MacINTOSH"

This article reviews the changing relationship between majority and

minority shareholders over approximately the past century and a quarter. -

In the last century and the early part of this century, company law in
Canada and England was built on a foundation of majoritarianism, which
was sometimes applied over-zealously by the courts to the detriment of
minority shareholders. This majoritarianism has slowly yielded over time,
however, to a greater concern for the position of minority shareholders.
It is still not clear if controlling shareholders owe fiduciary duties at
common law either to the company or to other shareholders. However,
the courts have impressed controlling shareholders with what amount to
fiduciary duties under the statutory oppression remedy.
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1. INTRODUCTION

Since the enactment of the first general incorporation
statutes in Britain and Canada around the middle of the last century,
corporate law in Britain and Canada has undergone a great deal of
change. From shareholder rights of a vested character, in which
fundamental changes could only be effected with unanimity (if at
all), a principle of majority rule became dominant. Majority rule
has been transformed slowly over time, with increasing concern on
the part of courts, legislators, and administrators for the protection
of minority shareholders. Progress in this respect has been
somewhat uneven, and has varied in doctrinally distinct areas of
corporate law. However, major developments have occurred in the
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last twenty years or so which strike a new balance between majority
and minority shareholders.

One aim of this paper is to trace some of these
developments, especially as they relate to shareholder duties of a
fiduciary character. The focus is on corporate fundamental changes
including reconstructions, amalgamations, arrangements, sales of all
or substantially all the assets of the company, compulsory acquisi-
tions, constitutional amendments (including alterations to the terms
of outstanding securities, and reductions of capital), winding up, and,
to a limited extent, takeover bids. It is in this context that the
relations between shareholders in the corporation, and the extent
and limits of the principle of majoritarianism are most graphically
illustrated.

I will turn my attention mainly to those topics which
traditionally have fallen into the "company law" domain. However,
I should not be understood as suggesting that there is any clear or
compelling distinction between matters of "company law" and those
relegated to the realm of "securities regulation." The choice is
inspired mainly to achieve a manageability of subject matter.
Recognizing, however, that securities regulators are increasingly
making incursions into the bailiwick of company law, I have made
note of some of the important developments in the field of
securities regulation where relevant.

Another aim of the paper is to highlight some of the
differences between protection of shareholders in English and
Canadian law. It is striking how many differences arise between
Canadian and British company law — and not, as many would think,
only recently as Canadian statutes have begun to adhere more
closely to the American model. Important differences between
Canadian and British company law can be identified from the
enactment of the first general incorporation statutes. Of course,
there are very great similarities as well. It is hoped the paper will
shed some further light on both the similarities and differences.

To a considerable extent, I have avoided a normative
analysis, adopting more the posture of cartographer than of jurist.
The decision to do so arises out of a concern to achieve
manageability of subject matter. Also, I have undertaken a
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normative analysis of fundamental changes elsewhere.! Nonetheless,
a few words indicating the nature of the problem are in order.

The rights and remedies available to minority (and in some
situations, majority) shareholders can be seen as a response by
courts and legislators to a number of closely related problems.
Clearly, where some shareholders hold sufficient voting power to
control the destiny and affairs of the corporation, there is a danger
that these shareholders will redistribute corporate assets in their
favour, at the expense of minority shareholders (and other corporate
constituents). Corporate fundamental changes of a predominantly
redistributional character consume both human and non-human
resources in order to effectuate non-productive ends. These are
economically (and socially) wasteful transactions. Rules governing
corporate and shareholder conduct which allow for a significant level
of such activity are not likely to be efficient rules. Thus, it would
seem to be appropriate (and efficient) to constrain such conduct to
some degree.

It may, however, be true in some cases that the cure is
worse than the disease. For example, one rather potent response to
the danger of majority shareholder opportunism is an absolute ban
on corporate fundamental changes. But the harm worked by such
a rule would exceed the benefits: changes in the corporate
constitution, internal reorganizations and corporate combinations are
an essential adaptive feature of corporate enterprise. Barring
fundamental changes would result in grave economic harm.

A slightly less dramatic response to the problem is to give
each minority shareholder a veto over any proposed fundamental
change. Yet this creates a new problem — one of minority
shareholder opportunism. Minority shareholders will be tempted to
use their veto power to hold out for a greater share of the spoils of
the fundamental change. Thus, majority shareholder opportunism
will be severely circumscribed, but will be replaced by an equally
virulent and wasteful form of behavior. Especially where individual

1 The normative framework which I have formulated in the course of discussing the
shareholder’s appraisal right can be applied to any of the fundamental changes discussed
below. See Maclntosh, "The Shareholder’s Appraisal Right in Canada: A Critical Reappraisal"
(1986) 24 Osgoode Hall L.J. 201.
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shareholders each have a veto, it becomes extremely difficult to
effect even the most desirable of fundamental changes.?

Other devices are available to strike a balance between the
dangers of majority and minority opportunism, such that productive
transactions are fostered while strategic behavior and wasteful
transactions are discouraged. This article focuses on the device of
external oversight of fundamental transactions by courts (and, to a
lesser extent, administrators), operating either ex anfe (by way of
advance approval or injunctive relief) or ex post (after the fact, and
in response to complaints by some shareholding constituency of
unfair treatment).? To flesh out the historical development of
shareholder rights, and to place judicial (and administrative)
developments in context, I begin by tracing out in a summary way
the history of vested and dissenters’ rights in English and Canadian
company law.

. VESTED RIGHTS

As noted, one way to ensure that no shareholder is made
worse off as a result of a corporate fundamental change (and of
avoiding majority opportunism) is to require unanimous consent to
effect the change. A yet more exacting mechanism for protecting
shareholders and preserving the original bargain is to deprive the
corporation of the ability to engage in fundamental changes even
with unanimous consent. In either case, it might be said that
shareholders have "vested" rights.

English, federal, and Ontario statutes of mid-nineteenth
century vintage failed to provide any specific mechanism for

2 Aside from the problem of minority opportunism, opinions will inevitably differ about
the wisdom of a proposed change. Frequently, a small minority (perhaps one person) will view
a fundamentally sound proposal with disdain, and will block the change.

3 Shareholder powers of approval by means of majority voting mechanisms are an
po pp. Y 3] g
important response to the problems noted in the text but a consideration of this subject is
deferred to a future occasion to preserve manageability of the subject matter.
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effecting many types of fundamental changes.” If a mechanism was
not provided in the company’s constitutional documents, then a
fundamental change could not be effected even with unanimous
shareholder consent.” However, the range of fundamental changes
specifically authorized by the statutes expanded at a fairly rapid rate
in the latter part of the last century and the first part of this
century. In addition to authority to increase the company’s capital,
the statutes were amended to permit (infer alia) reductions of
capital, reconstructions, arrangements, amalgamations, alterations to
the constitutional documents of the company, alterations to the
terms of outstanding securities, and changes in the type of business
carried on by the company, in each case by approval of a super-
majority of shareholders.’ Even absent statutory authority, a

4 The first English general registration statute, An Act for the Registration, Incorporation,
and Regulation of Joint Stock Companies (UK), 7 & 8 Vict., c. 110 referred to only one type
of fundamental change: the amendment of the constitution of the company in order to bring
it into conformity with the Act. The English Companies Act 1862 (UK.), 25 & 26 Vict,, c.
89, provided for a limited number of fundamental changes, including an increase of capital,
consolidation of shares, alteration of the articles of association by special resolution, and
statutory “reconstruction”. See, ss 12, 50, 161.

The first federal Letters Patent Act in 1864, 27 & 28 Vict,, c. 23, allowed only for
increase of capital. See s. 5.16.

The first Ontario legislation in 1874, 37 Vic,, c. 35, provided for increase, reduction,
and subdivision of share capital. See ss 11-16.

The failure to provide for fundamental changes does not entail the presumption that
fundamental changes were not possible. For example, the English Act of 1844, supra, failed
to provide for increases of capital. "Schedule A" however made it a condition of registration
that the constitution of the company indicate "whether, and under what circumstances, and on
what Conditions, the Capital of the Company may be augmented, by the Conversion of Loans
into Capital or otherwise, or by the Issue of new Shares or otherwise See s. III. 33, A
company may, by appropriate drafting of its constitutional documents, have entered into other
types of fundamental changes as well. See infra, notes 7-8 and accompanying text.

5 See infra, note 8.

6 In the English legislation, the ability to reduce capital was added by 1867 (U.K.), 30
& 31 Vict., c. 131. The arrangement provisions were added by 1870 (U.K.), 33 & 34 Vict,,
c. 104 in favour of creditors, and extended to shareholders by 1877 (U.K.), 40 & 41 Vic,, c.
26 and 1880 (UK.), 43 & 44 Vic,, c. 19. The enactment of the Companies (Memorandum
of Association) Act, 1890 (U.K), 53 & 54 Vict,, c. 62, allowed for alteration of the objects of
the company for any of five listed reasons. The list was expanded to seven by the Companies
Act, 1929 (UK), 19 & 20 Geo. 5, ¢. 23, s. 5(1). It was however, not until the Companies
Act, 1948 (UK), 11 & 12 Geo. 6, c. 38, s. 5 that (in effect) amendments of any character
could be made to the objects. In 1928 compulsory acquisition provisions were enacted
allowing for forcible cashout of dissenters on a takeover bid where the offer was "approved"
by 90 percent of the class of shares. Companies Act, 1928 (UK.), 18 & 19 Geo. §5, c. 45, s.
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common law reconstruction’ could be effected as long as clear

50.

In the federal legislation, the power to reduce capital was added in 1869, 32 & 33
Vict., ¢. 13, ss 12, 13. From 1877, it was possible to extend the objects or powers of a federal
company and to subdivide shares, 1877, 40 Vic., c. 43, ss 14, 19. This Act also introduced
provisions allowing loan companies to amalgamate. See ss 99-103. The Act of 1902, 2 Ed.
7, c. 15, s. 35, allowed for the first time for the purchase of shares by one company of
another company (thereby opening the door for takeovers by share acquisition). This Act also
authorized the creation of preference stock, and the issue of unallotted stock by the directors
through by-law (without further shareholder action). See ss 37, 38. The Act of 1904, 4 Ed.
7, ¢. 5 allowed for consolidation of share capital. The Act of 1914, 4-5 Geo. 5, c. 23, s4
authorized any change to the letters patent.

In 1923, by 13-14 Geo. 5, c. 39, s. 4, arrangement provisions modelled on the English
version were added. In 1924, by 14-15 Geo. 5, c. 23, s. 8, federal companies were granted
"incidental and ancillary" powers allowing for a wide range of fundamental changes. This Act
also allowed for conversion of shares from one class to another. See s. 47. The Act of 1930,
20-21 Geo. 5, c. 9, s. 14 extended the “incidental and ancillary powers" provisions making it
clear that an extra-statutory reconstruction could be effected. The 1934 Act, 24-25 Geo. 5,
c. 33, s. 124 added compulsory acquisition provisions modelled on the English provisions.
Amalgamation provisions were not added until 1965, c. 52, s. 41.

In the Ontario legislation, the Act of 1878, 41 Vic,, c. 5, s. 13 adopted reconstruction
provisions modelled on the English legislation. Another Act of 1878, 41 Vic, c. 8, s. 16
authorized the creation of preference shares, although such issuance required the unanimous
sanction of shareholders. The Act of 1881, 44 Vic., c. 18, s. 3 allowed for the alteration of
the objects of the company or of any term of the letters patent. The Act of 1882, 45 Vic,,
c. 17, s. 9 allowed for repurchase of shares of the company (this provision was soon merged
in the reduction of capital provision). The 1897 legislation, 60 Vict., c. 28, s. 24 enacted
incidental and ancillary powers (drawn from Palmer’s Company Precedents, as were the later
amendments to these provisions and the federal incidental and ancillary powers). This Act also
provided a general amalgamation procedure, adopted from R.S.0. 1887, c. 169, ss 76-81 which
allowed for amalgamation of loan companies; 60 Vict., c. 28, 5.102. The 1907 Act, 7 Edw. 7,
c. 34, s. 17, significantly expanded the range of incidental and ancillary powers. This Act also
provided for redemption and conversion of outstanding securities. See s. 76. The Act of
1912, 2-3 Geo 5, c. 31, s. 15 added a power to distribute assets in specie on a winding-up,
thereby facilitating extra-statutory reconstructions. The 1924 legislation, 14 Geo. §, c. 47, s.
4 made important extensions to the ability of a corporation to alter the terms of existing share
capital. The 1928 Act, 18 Geo. 5, c. 32, s. 7 added arrangement provisions modelled on the
English Act. The 1948 Act, 12 Geo. 6, c. 13, s. 2(1) added a power allowing a public company
to "go private" but required the unanimous consent of shareholders.

7 A reconstruction consisted of a sale of the assets of the company for securities of
another company, followed by the voluntary dissolution of the first company and a distribution
of the securities in specie to the shareholders. The reconstruction procedure could thus be
used to effect any type of internal reorganization by the device of incorporating a second
company specifically for the purpose of uniting with the first. It could also be used to effect
corporate combinations. A common law reconstruction would be effected under appropriate
powers in the company’s constitutional documents to sell all the assets of the company for
securities in another company, and to distribute the same in specie to members on a voluntary
liquidation. See note 6.
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authority was contained in the constitutional documents of the
company (and in accord with the mechanism set out in these
documents).? The reconstruction procedure could be used to effect
almost any type of internal reorganization, change in the business
carried on, or corporate combination.

At the same time that statute law adopted a more
progressively facilitative design, the courts began to adopt a more
liberal and facilitative interpretation of statutory fundamental change
provisions and to depart from their initial posture of reluctance to

sanction fundamental changes.” Thus, if there ever was an age of

8 That a reconstruction could be effected at common law under suitable powers taken
in the charter was never entirely free from doubt, although certainly this appears to have been
the case under the letters patent statutes, if not the memorandum statutes. See W.R.P.
Parker & G.M. Clark, Company Law — A Concise Manual (Toronto: Canada Law Book,
1909) [hereinafter "Parker (1909)"] at 98-99, 311-24 (concluding that a common law
reconstruction may be effected under Ontario legislation); T. Mulvey, ed., Canadian Company
Law (Montreal: J. Lovell & Son, 1913) at 262-64 (concluding that a common law
reconstruction may be effected under both the Ontario and English legislation); V.E. Mitchell,
Canadian Commerical Corporations (Montreal: Southam, 1916) [hereinafter "Mitchell (1916)")
at 85-86, 1210-14, 1374-76 (common law reconstruction may be effected by a simple majority
of shareholders under any of the memorandum or letters patent legislation, unless, following
Bisgood v. Henderson’s Transvaal Estate Co. (1908), 1 Ch. 743, there exists a statutory
reconstruction provision, in which case the statutory procedure is the exclusive method
available for effecting a reconstruction; Mitchell also notes that reconstruction powers were
"almost invariably” taken in letters patent companies); C.A. Masten & W.K. Fraser, Masten
and Fraser on Company Law, 2d ed. (1920) [hereinafter "Masten & Fraser (1920)"] at 589-91
(common law reconstruction may be effected under Ontario legislation even without consulting
shareholders if the letters patent so provide - although it is usual for a shareholders’ meeting
to be called — despite the existence of a statutory reconstruction procedure); C.A. Masten &
W.K. Fraser, Company Law of Canada, 3d ed. (Toronto: Carswell, 1929) [hereinafter "Masten
& Fraser (1929)"] at 117-18, 131-34, 716-17 (to similar effect, except that where there is a
statutory reconstruction procedure, its protections may not be excluded); C.A. Masten & W.K.
Fraser, Company Law of Canada, 5th ed. (Toronto: Carswell, 1962) at 728-29 (to similar
effect). The most comprehensive review of both the memorandum and letters patent
authorities is to be found in F.W. Wegenast, The Law of Canadian Companies (Toronto:
Burroughs, 1931) at 273-75 (concluding that such sale may not be possible in a memorandum
jurisdiction, but is likely possible under the letters patent statutes). Whatever the precise legal
position, the extra-statutory reconstruction appears to have been a common method of
effecting an internal reorganization or corporate combination. Where challenged, it is at least
clear that the courts insisted that the appropriate powers be clearly and completely specified.
See for example, Hill v. Starr Manufacturing Company (1914), 15 D.L.R. 146.

9 Compare the early cases Hutton v. Scarborough Cliff Hotel Company Limited B (1865),
62 E.R. 717; and Harrison v. Mexican Railway Company (1875), L.R. 19 Eq. 358 narrowly
interpreting the authority to increase capital, with the later holding of the Court of Appeal
overruling Hutton in Andrews v. Gas Meter Company, [1897] 1 Ch. 361 (C.A.). See also Re
Welsbach Incandescent Gas Light Company Limited, [1904] 1 Ch. 87 (C.A.) affirming the
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absolute vested rights not subject to defeasance — a proposition
which may be doubted — it was relatively short lived, and soon gave
way to shareholder rights of an essentially defeasible character. The
devices of making rights unalterable or subject to unanimous
alteration were generally abandoned? in favour of other devices for
the protection of shareholders (especially majoritarian voting) on
the undertaking of corporate fundamental changes.

I have already suggested that prohibiting fundamental
changes is not a solution to the problem of majority opportunism:
the cost (in the form of sacrificing productive fundamental changes)
is simply too great. A unanimity requirement creates an equally
difficult problem of minority holdouts.”? It is not therefore
particularly surprising that each of these forms of shareholder
protection was largely abandoned in the last century. It is both
interesting and informative, however, that the domain in which
unanimity (or near-unanimity) requirements have survived is in the
case of relatively small private corporations. Although the problem
of minority opportunism remains, it is undoubtedly less acute where

validity of a provision in the constitutional documents of a company for a variation of the
rights of outstanding securities.

10 The technique of requiring unanimous assent is not entirely dead, even aside from the
imposition of mandatory rules and the preservation of unanimity requirements in private
companies (see infra). See the Companies Act (UK), 1985, c. 6, s. 125(5) (formerly
Companies Act, 1980, c. 22, s. 32(5)) (substantially codifying the common law) which requires
unanimous shareholder consent to alter class rights specified in the memorandum of
association, where there is no variation-of-rights clause in either the memorandum or articles.

11 gee generally JM. Buchanan & G. Tullock, The Calculus of Consent (Ann Arbor:
University of Michigan Press, 1962) at 63-91. In Re Dominion of Canada Freehold Estate and
Timber Co. (1886) 455 L.T. 347 at 351, Chitty J. said:

That [securing unanimous approval] is 2 difficulty which the legislature itself felt
when it passed the Act of 1870 [allowing for fundamental changes to be
accomplished by way of an "arrangement"], allowing a majority ... to bind the
minority. Then it was known that before the legislation of 1870 any particular
individual could hold out against a scheme, however meritorious and however
beneficial it might be, in order that he might get generally speaking some special
advantage for himself, or because he was a person who did not even take a fair view
of the advantages to be gained. It was for the purpose of preventing that obstruction
that the legislature passed the Joint Stock Companies Act of 1870...."
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the number of participants is relatively small’?  Further,
shareholders in a small private enterprise will have frequent or
iterated interactions with one another, raising the probability of
cooperative behaviour.”> The relative decline in the economic
importance of the small private corporation would appear to explain
the disappearance of the unanimity principle as the "default"’? rule
in corporate law.

It is customary to think that the era of vested rights ended
with the passing of unanimous decision-making procedures.
However, there is another important sense in which vested rights
manifest themselves, and one which is extremely important in the
current regime of corporate and securities law. This is the
imposition of rules of a mandatory character that may not be
"contracted" out of. For example, many fundamental changes under
the Canada Business Corporations Act (hereinafter CBCA) may not
be undertaken without the approving votes of two-thirds of the
shareholders.”> Although these statutory super-majorities are subject
to increase, they may not be decreased, even with the (prior)
unanimous consent of all shareholders.!® These are clearly examples

12 See generally R. Axelrod, The Evolution of Cooperation (New York: Basic Books,
1984). See also D.C. Mueller, Public Choice (Cambridge: Cambridge University Press, 1979)
at 14-16.

13 gee Mueller, ibid. at 7-11. For shareholders locked together in a corporate enterprise,
the periodic recurrence of decisions to undertake profitable fundamental changes creates an
iterated sequence of transactions much like a relational contract, although not necessarily
satisfying the strict conditions necessaty to create the "prisoner’s dilemma" with which both
Axelrod and Mueller are primarily concerned. See Axelrod, ibid. at 7-11.

Three other factors make unanimity (or near unanimity) requirements more desirable
in the case of small private corporations than in the case of larger public corporations. First,
the transaction costs of securing shareholder assent are lower in the former case than in the
latter. Second, shareholders will not usually have a market exit option available. Third,
shareholders in smaller private enterprises will often be significantly underdiversified in their
investment portfolios, leading to a greater need for protection against fundamental changes
altering the risk of the enterprise. See generally MacIntosh, supra, note 1 at 210-15.

14 A default rule is that which applies absent contrary stipulation by the parties in the
enterprise.

15 gee for example, Canada Business Corporations Act, R.S.C. 1985, c. C-44, as amended
[hereinafter CBCA] ss 173 (amendments to the articles of incorporation), 183 (amalgamation),
188 (continuance out of jurisdiction), 189 (sale of assets).

16 1bid, s. 6(3).
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of "vested" rights.”” Even a quick perusal of our corporate and
securities law enactments reveals that much of corporate and
securities law is mandatory in character. Although some of these
provisions are designed to protect third parties who deal with the
corporation,’® much of this regulation is concerned with the relations
between capital contributors to the corporation or between capital
contributors and the corporate managers.”’ As I have discussed the
differences between mandatory and non-mandatory rules elsewhere,
I will not repeat that discussion here.?’

III. DISSENTERS’ RIGHTS

The term “dissenters’ rights" is not wholly self-defining.
Necessarily the term connotes rights attaching to something less than
a shareholding majority. Indeed, one could easily define "dissenters’
rights" as those rights attaching to any constituency less than a
majority of shareholders. So defined, the dissentient minority might
be a class of shareholders, a fluid body of shareholders within or
extending across classes, or an individual shareholder.

As it is used here, the term "dissenters’ rights" embraces all
of those except the former (class rights). In the interests of
analytical clarity, shareholder rights of a fiduciary or quasi-fiduciary

17 See also CBCA ss. 241(3)(c), 241(4), providing that as a remedial technique under the
oppression remedy, the court may order an amendment of the articles of incorporation or
by-laws, which are then unalterable save with a further court order. Compare Ontario Business
Corporations Act, 1982, S.0. 1982, c. 4 [hereinafter OBCA], ss. 247(3)(c), 247(4); Companies
Act (UK.), 1985, c. 6, s. 461(3) (formerly Companies Act (UXK.) 1980, c. 22, s. 75(3)). See
also Companies Act (U.K)), 1985, c. 6, s. 5(6).

18 Such as the provisions respecting corporate capacity and agency. See CBCA, ss 15-18.

19 For example CBCA, ss 102 (directors shall manage the business and affairs of the
corporation), 122 (duty of care and skill and duty of fiduciary care), 149 (mandatory proxy
solicitation), 190 (appraisal right). This list could be made very much longer.

20 On the distinction between mandatory regulation, as opposed to permissive provisions
allowing for contracting out, see generally MacIntosh, supra, note 1 at 274-83.
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character are excluded.”’ Dissenter’s rights are of two principal
varieties. The first aims at augmenting the internal voice?? of
minority shareholders on the undertaking of fundamental changes
(over and above their participation in majoritarian voting); the
second supplies an exit option” impressed with an element of
internal voice (as it is commenced by private action).

In the United States, dissenters’ rights were widely resorted
to as a remedial technique from the latter part of the nineteenth
century onwards.” A very different picture emerges in England and
Canada. In Canada, dissenters’ rights were not important until the
1970s; in England, dissenters’ rights still play a relatively minor role.

In England, dissenters’ rights were provided in the 1862
reconstruction provision, which allowed a dissenter on the
undertaking of a reconstruction to require the liquidator to either
refrain from carrying the reconstruction into effect, or cause the
company to buy the dissenter’s shares.”® This provision, which has
survived to this day,?% is almost unique in English law in supplying
dissenters with an "appraisal right" not conditioned on a court
determination of entitlement. The only other example of such a
provision can be found in the 1985 Act (and formerly, the 1929 and
1948 Acts) which allows a shareholder, where a takeover bidder has
been successful in acquiring 90 percent of the issued shares of the
company, to require the bidder to purchase the interest of that
shareholder, on the same terms offered other shareholders, or on

21 By "quasi-fiduciary" I refer principally to the statutory oppression remedy, which
imposes norms which could easily be denominated "fiduciary" in character, and are in
substance functionally indistinguishable. See for example CBCA s. 241; OBCA s. 247, and see
infra, at Part V.

22 The term "voice" is borrowed from Hirschman. See A.O. Hirschman, Exir, Voice, and
Loyalty (Cambridge, Mass.: Harvard University Press, 1970). The modifier "internal" has been
added to distinquish shareholder participation in decision making from external oversight by
a neutral third party. The latter I will refer to as "external" voice.

23 The term "exit" is also borrowed from Hirschman, and simply refers to the
shareholder’s ability to sell his or her shares and exit the corporation. bid.

2 See Manning, "The Shareholder’s Appraisal Remedy: An Essay for Frank Coker"
(1972) 72 Yale L.J. 223.

25 Companies Act, 1862 (UK.), 25 & 26 Vict,, c. 89, s. 161.
26 Companies Act (UK.), 1985, c. 6, s. 582.
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"such other terms as may be agreed or as the court on the
application of either the [bidder] or the shareholder thinks fit to
order."?’

Other dissenters’ rights offering an exit option have been
conditioned on court approval, sometimes combining the furnishing
of an exit option with external oversight mechanisms. For example,
in a number of cases, a court, in approving or disapproving the
transaction in question, has been given the power to strike an
arrangement for the purchase (or in some cases other special
treatment) of the interests of dissenting shareholders.  This
technique has been employed for alterations to the memorandum
amending the company’s objects,”® and reconstructions by way of
statutory arrangement.?’ Similarly, the recast oppression remedy in
the 1980 Act?’ (now carried forward in the 1985 Act’?) expressly
allows for the purchase of the dissenters’ interests.

It is more usual in English law to find examples of the first
variety of dissenters’ rights (that is, supplying voice) — conditioned,
as in those cases involving an exit option, on court approval. In
1929, a provision was introduced allowing shareholders holding 15
percent of the capital of the company or any class thereof to apply
to a court to annul an alteration of the terms of outstanding

27 Companies Act (UK.), 1985, c. 6, s. 429(4), formerly Companies Act, 1948 (UK), 11
& 12 Geo. 6, c. 38, s. 209(2). The provision was enacted pursuant to a recommendation of
the Cohen Committee. See Report of the Committee on Company Law Amendment, Cmnd.
6659 (1945). See also Companies Act (U.K.), 1985, c. 6, s. 461(2)(d) (formerly Companies Act
(U.K), 1980, c. 22, s. 75(4)(d)) (oppression) which allows the court to order the purchase by
the company or other members of the complainant’s shares.

28 Companies (Consolidation) Act, 1908 (U.K.), 8 Edw. 7, c. 69, s. 9(5), continued by
Companies Act, 1929 (UK.), 19 & 20 Geo. 5, c. 23, 5. 5; Companies Act, 1948 (UK.), 11 &
12 Geo. 6, c. 38, s. 5(4); Companies Act (U.K.), 1985, c. 6, ss 5(4), (5).

29 Companies Act, 1929 (UK), 19 & 20 Geo. 5, c. 23, s. 154 (allowing the court in
sanctioning the scheme of arrangement to allow for "provision to be made for any persons,
who ... dissent from the compromise or arrangement™) continued by Companies Act, 1948
(UK), 11 & 12 Geo. 6, c. 38, s. 208(1)(e); Companies Act (U.K.), 1985, c. 6, s. 427(3)(€).

30 Companies Act (UX.), 1980, c. 22, s. 75(4)(d).
31 Companies Act (UK.), 1985, . 6, s. 461(2)(d).
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securities effected by a variation-of-rights clause.’? However, this
provision arguably does not truly provide for "dissenters’ rights,"
since the substantive ground for relief is a demonstration by the
plaintiff that the alteration would ‘"unfairly prejudice the
shareholders of the class represented by the applicant."”? The
protection afforded is therefore arguably a class right, although
invoked by a dissenting subset of the class.

Similar provisions were introduced in the 1948 Act which, on
an alteration of the objects or memorandum of the company, allow
shareholders holding 15 percent of the capital of the company or a
class thereof to apply to have the alteration cancelled.** Although
no substantive ground for relief is spelled out, these provisions also
supply a limited sort of "dissenfers’ right," as the right is not
crystallized, but contingent on a court’s determination of an
entitlement to relief.  Similarly, the compulsory acquisition
provisions, first enacted in 1929, allow for a dissenter to apply to a
court, which may order that the compulsory acquisition not
proceed.”

32 Companies Act, 1929 (UK.), 19 & 20 Geo. 5, c. 23, s. 61. This provision was
continued in the Companies Act, 1948 (U.K.), 11 & 12 Geo. 6, c. 38, s. 72, and the Companics
Act (UK), 1985, c. 6, s. 127.

33 Ibia. (emphasis added).

34 Companies Act, 1948 (UK.), 11 & 12 Geo. 6, c. 38, ss 5, 23. These provisions have
been continued in the Companies Act (UK.), 1985, c. 6, ss 4-6, 17.

35 Companies Act, 1929 (UK.), 19 & 20 Geo. 5, c. 23, s. 155. ‘This provision allowed
an acquiror in a share acquisition, where the offer had been "approved by the holders of not
less than nine-tenths in value of the shares affected," to force any dissenters to sell their
shares also, on the same terms as contained in the offer to other shareholders. A dissenting
shareholder was empowered, however, to apply to a court which might "order otherwise." The
compulsory acquisition section was enacted following a recommendation of the Greene
Comnmittee, which feared the exploitation of a hold-up power by a small minority, where the
acquiror sought 100 percent ownership. Report of the Greene Coinmittee on Company Law
Amendment, Cmd. 2657 (1926), para. 84. The limited dissenter’s right was added as a
counterbalance to avoid unfairness to squeezed-out minorities. The provision was carried
forward, with modifications, by the Companies Act, 1948 (U.K.), 11 & 12 Geo. 6, c. 38, s. 209.
Section 209(2) allowed a dissenting sharcholder to insist that an acquiror of 90 percent of the
shares purchase his shares, either on the same terms, or on "such other terms as may be
agreed or as the court on the application of either the transferee company or the shareholder
thinks fit to order." These provisions-are carried forward in the Companies Act (U.K.), 1985,
c. 6, ss 428-29.
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The 1980 English Act combines the exit and voice techniques
in introducing a provision®® (carried forward in the 1985 Act¥)
allowing 5 percent in nominal value of the shareholders of the
company (or class thereof) to apply to a court for an order
cancelling or confirming a going-private transaction in which case
the court may if it thinks fit strike an arrangement for the purchase
of the interests of the dissenters.

The efficacy of these dissenters’ rights can easily be
questioned. For example, where in connection with a reconstruction
a dissenter required the company to purchase his shares, the courts
at an early date held that the shareholder was not entitled to
examine the directors of the company® or the books® to obtain
information relating to the value of the shares. As Gower suggests,
he is "very much in the position of having to make bricks without
straw, his only straw being his nuisance value, which will depend
upon the total number of dissentients."*

Nor have the provisions according some percentage of
shareholders the opportunity to apply to a court for cancellation of
the transaction proved effective to protect dissenters, because of
the difficulty of marshalling the required percentage of dissenting
shareholders — a good example of the collective action problem
attending the exercise of internal voice.”” Probably the only
dissenter’s right of any real potency amongst the English provisions
canvassed here is the contingent right to ask for a court-ordered
purchase of the interests of the applicant under the oppression
remedy.

36 Companies Act (U.K.), 1980, c. 22, s. 11. In the case of an "old public company,” the
application must be made within twenty-eight days of the resolution adopting the going-private
transaction, failing which the transaction becomes final and conclusive. Ibid,, ss 8, 11.

37 Companies Act (UX.), 1985, c. 6, s. 54.
38 Re British Building Stone Company (1908), [1908] 2 Ch. 450.
39 Re Glamorganshire Banking Co. (1884), 28 Ch.D. 620.

40 Gower, Modern Company Law, 4th ed. (London: Stevens & Sons, 1979) and Supp.
1981 at 692.

41 gee infra, notes 107-11 and accompanying text.
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Dissenters have not, until recently, been accorded extensive
rights under the Canadian legislation. The federal compulsory
acquisition provisions”? and the 1965 amalgamation provisions®
adopted the English technique of allowing dissenters to apply to a
court for an annulment of the transaction. The arrangement
provisions required that notice be given to every shareholder of the
time and place when the application for court confirmation would
be made, if a dissenting vote was cast by any shareholder.”

In Ontario, there are also few examples of statutory appraisal
rights prior to 1953 In that year, a statutory provision was
enacted allowing a dissenting shareholder, for certain fundamental
changes, to insist that the company buy his or her shares at an
appraised value.”> The provision, however, applied only to private
corporations, and only for a limited number of structural changes.?’

42 The compulsory acquisition provisions were first enacted by the Companies Act, 1934,
24-25 Geo. 5, c. 33, s. 124. Modelled closely on the U.K. legislation, the section provided that
a dissenting shareholder might apply to a court for an "order otherwise."

43 The Canada Corporation Act, 13-14 Eliz. 2, c. 52, s. 128(A) enacted the first
amalgamation legislation, which allowed shareholders holding 10 percent or more of the shares
of any class to apply to a court "for an order annulling the amalgamation agreement."

44 7930, 2021 Geo. 5, c. 33, s. 124.

45 The Ontario legislation from 1874 to 1953 contained a number of dissenters’ rights
provisions. The Joint Stock Companies’ Winding-up Act, 41 Vic, c. 5, s. 13 enacted a
reconstruction provision modelled on the English legislation providing that a dissenter might
require the liquidator to either abstain from carrying the transaction into effect, or purchase
the interest of the dissentients; this dissent right was deleted in the Ontario Act, 1925, 15
Geo. 5, c. 53, s. 5, with court approval and class voting rights substituted. The arrangement
provisions were modified by the Ontario Act, 1931, 21 Geo. 5, c. 46, s. 8 to require that all
shareholders be given notice by the company of the time and place for court confirmation of
the scheme if there were dissenting votes cast at any of the approving shareholders’ meetings.

46 The Corporations Act, 1953, S.0. 1953, c. 19, s. 99.

47 Ibid. The enumerated fundamental changes were: a sale of all or substantially all the
company’s assets; conversion into a public company; amalgamation. The right had to be
claimed by written notice within 2 days of the adoption of the resolution. Compare the
Business Corporations Act, 1970, S.0. 1970, c. 25, s. 100, which applied, as did the earlier
legislation, only to private corporations, but which altered the triggering transactions to
include: a sale of all or substantially all of the undertaking of the company; the deletion of
restrictions on transfer of any class of shares; amalgamation.
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It was not until the Report of the Dickerson Committee,”® and the
enactment of the CBCA in 1975 embodying the recommendations
of the Committee, that the position changed substantially. It was
quite clearly the intention of the Dickerson Committee to make the
statutory appraisal right the new centrepiece of the fundamental
change provisions.”” The appraisal right, available for a wide variety
of fundamental changes®® and in respect of both public and private
companies,”’ was seen by the Committee as a method to remedy a
perceived imbalance between the rights of minority and majority
shareholders®® while allowing a majority to "effect almost any
fundamental change with impunity.”> The appraisal provision was
also to serve the goal of making the Act "self-enforcing" by means
of private appraisal proceeding rather than administrative oversight
or penal sanction>* In short, the appraisal right was designed to

48 Proposals for a New Business Corporations Law for Canada (Ottawa: Information
Canada, 1971) (Chair: R.W.V. Dickerson) [hereinafter "Dickerson Report"].

49 The adoption of the appraisal rights was described by the Committee as "a basic
change in policy" and the "keystone" of the new provisions regarding fundamental changes.
See paras 347, 348. See generally Maclntosh, supra, note 1.

50 The Committee recommended that the right be available in respect of: an amendment
of the articles restricting the transfer of shares; amalgamation (except short-form
amalgamation); continuance under the laws of another jurisdiction; a sale, lease or exchange
of all or substantially all of the corporation’s property; amendment of the rights, privileges,
restrictions or conditions attaching to a class of shares which would, directly or indirectly,
derogate from the rights of that class of shareholders. See para. 373, and see Draft Bill, cl.
14.17. The CBCA as enacted followed (with some drafting changes) this recommendation.
See CBCA, s. 190.

51 See Draft Bill, cl. 14.17(1), 1.02(1)(h); CBCA, ss 190, 2(1).

52 The Committee noted that the courts were loathe to intervene on behalf of minority
shareholders unless a showing of fraud or bad faith had been made out. Surveying the then
current position, the Committee concluded that "the present state of the common law is at
best unsatisfactory, at worst downright unjust” in failing to protect minority shareholders
against unfairness on fundamental changes. See para. 346, and see generally paras 344-46.
The Committee opined that the enactment of the appraisal right would reverse this "general
policy of the common law" and have the effect of withdrawing minority shareholders from the
"mercy of the majority." See para. 347,

53 see para. 347. In the Committee’s view, the result was "a resolution of the problem
that protects minority sharcholders from discrimination and at the same time preserves
flexibility within the enterprise, permitting it to adapt to changing business conditions."

54 See paras 476, 479.
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effect a fundamental realignment of majority and minority rights on
the undertaking of a fundamental change, emphasizing exit over
both internal voice and external oversight.

The Report of the Committee has been enormously
influential, forming the basis of the 1975 federal legislation and the
1982 Ontario legislation®™ and that of four other provinces.*
Allowing a shareholder to insist that the company buy his shares
supplies an exit option which may be important where the market
exit option, for some reason (for example, as in the case of private
companies) proves deficient. Prima facie, it would appear to be an
effective way of encouraging the undertaking of productive
fundamental changes while meeting the minority’s concern of
preventing majority opportunism. Unfortunately, the statutory
appraisal right has proved far less effective than might have been
anticipated in supplementing the market exit option. As I have
undertaken an extensive analysis of the appraisal right elsewhere,”’
I will not deal with its shortcomings at length here. Suffice it to say
that numerous defects, including the costs of exercise, cumbersome
procedures, difficulties in establishing appropriate valuation
procedures, the expense of valuation, and other problems have
rendered the appraisal right a less effective method of shareholder
protection than that envisaged by the Dickerson Committee.’

Thus, both in England and Canada, dissenters’ rights have
not been very successful either in providing minority shareholders
with added voice on fundamental changes or in furnishing an
additional exit option.

33 Business Corporations Act, 1982, S.0. 1982, c. 4.

56 The CBCA provisions have been adopted in the same or substantially similar form not
only in Ontario, but in Alberta, Manitoba, Saskatchewan, and New Brunswick. Alberta Business
Corporations Act [hereinafter ABCA] S.A. 1981, c. B-15; Manitoba Corporations Act
[hereinafter MCA), S.M. 1976, c. 40; New Brunswick Business Corporations Act [hereinafter
NBBCA]), S.N.B. 1981, c. B-9.1; Saskatchewan Business Corporations Act [hereinafter SBCA),
R.S.S. 1978, c. B-10.

57 An extensive analysis is undertaken in Maclntosh, supra, note 1.

38 Ibid.
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IV. JUDICIAL OVERSIGHT: CONSENT

One device for policing fundamental changes by means of
external oversight is to insist that a court routinely approve the
fundamental change. The advantage of such an approval
requirement is obvious: the court is a neutral third party with no
particular interest in the outcome, and arguably well-placed to weigh
the interests of all security holders and objectively decide if the
trapsaction is fair to all concerned.” It is probably for this reason
that a requirement for judicial approval has long been the favoured
technique in English law for the protection of shareholders on the
undertaking of fundamental changes. However, an examination of
the history of judicial approvals reveals some potential pitfalls which
stem primarily from the institutional limitations of courts.

One of the first instances where the courts were called upon
to give their imprimatur to a proposed fundamental change was in
the case of a reduction of capital — although the device of court
approval was intended chiefly to protect creditors rather than
shareholders.” As in most other instances where court approval is
required in the English legislation, no guidance was (nor is, in the
current provisions) given to the court as to the substantive standard
to be applied in approving the reduction, aside from ensuring that
requisite procedures designed to protect creditors have been
complied with.”! From at least the latter part of the nineteenth
century, the courts permitted a reduction even if not in strict
accordance with the rights of classes of shareholders.”? However,
the courts erected two types of protective measures for shareholders.

59 This advantage is shared, of course, by disinterested administrators.

60 See supra, note 29. Similar provisions dealing with increase of capital (and other
alterations to share capital, such as subdivision and consolidation) did not require court
approval.

6 The Companies Act (U.K), 1985, c. 6, s. 137(1) allows the court to "make an order
confirming the reduction on such terms and conditions as it thinks fit," providing that every
creditor entitled to object to the reduction has consented or the debt has been discharged or
secured,

62 See, for example, British and American Trustee Corporation v. Couper, [1894] A.C. 399
(H.L.), Carruth v. Imperial Chemical Industries, Limited, [1937] A.C. 707 (H.L.). But compare
Re Denver Hotel Company, [1893] 1 Ch. 495.
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First, the courts would not generally confirm a reduction altering
class rights unless it was effected in harmony with any variation-of-
rights clause in the constitution, unless effected via an
arrangement.> Second, the courts enunciated an apparent objective
standard of review of the merits of the reduction by requiring that
no reduction should be confirmed unless "fair," "equitable," or
"reasonable" as between the classes of shareholders.*

These protections, however, have turned out to be a good
deal less effective than might be imagined. Given the narrow
compass ascribed to the meaning of a "variation" of class rights by
the courts,® the first protection left much room for an indirect
alteration of rights.® Two additional factors have limited the
protection of shareholders by the courts on a reduction of capital.
First, the rights protected have extended only to the rights of
shareholders on a winding-up.”’ Second, the principle of "fairness"
has been frequently stated but seldom applied. As Gower notes:

There is no reported case this century in which shareholders have been treated in
accordance with their class rights and in which the required formalities have been
complied with, where the courts have refused confirmation. This cannot be
explained on the ground that all reduction schemes have been scrupulously fair.

Gower also notes that there are only two reported cases in
this century in which the courts have refused to confirm a reduction

63 See, for example, Scottish Insurance Corporation v. Wilsons & Clyde Coal Co, [1949]
A.C. 462 (H.L.); Prudential Assurance v. Chatterley-Whitfield Collieries, [1949] A.C. 512, [1949]
1 All ER. 1094 (H.L.); Re Old Silkstone Collieries, [1954] Ch. 169 (C.A.); Re Holders
Investment Trust Ltd, [1971] 1 W.L.R. 583. Compare Re Mackenzie & Company Limited,
[1916] 2 Ch. 450, where the reduction, sanctioned by the Court and effected pari passu with
respect to ordinary and preferred sharcholders, had the effect of reducing the dividend
preference of the preferreds.

64 See, for example, Poole v. National Bank of China, [1907] A.C. 229.

65 See Re John Smith’s Tadcaster Brewery Co. [1953] Ch. 308; White v. Bristol Aeroplane
Co., [1953) Ch. 65; Greenhalgh v. Arderne Cinemas Ltd, infra, note 192.

66 See, for example, Re Saltdean Estate Company, [1968] 1 W.L.R. 1844.

67 Griffith v. Paget (No. 1) (1877), 5 Ch. D. 894; Griffith v. Paget (No. 2) (1877), 6 Ch.
D. 511.

68 Gower, supra, note 40 at 709-10. See generally 708-11. Gower gives as an example
of unfairness which has occurred, the fact that "some schemes have been used to repay capital
on irredeemable preference shares standing well above par.”
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on the ground of unfairness. In both, the refusal was because the
shareholders had not been treated in strict accordance with their
class rights.”

As in other contexts, the apparent objective fairness test has,
in practice, largely been applied subjectively. The courts have
tended to follow the dictum of Lindley L.J. in Re English, Scottish
and Australian Chartered Bank’ that "[i]f the creditors [or
shareholders] are acting on sufficient information, and with time to
consider what they are about, and are acting honestly, they are, I
apprehend, much better judges of what is to their commercial
advantage than the court can be."”

The reason for this judicial deference to majorities is clear:
courts do not consider themselves to be in a better position than
shareholders to judge the wisdom of a proposed scheme — a
judgment which is, in the main, correct. Unfortunately, however,
the majoritarianism principle assumes a homogeneity of shareholder
interests which may not reflect reality. The outcome of the vote
may be determined by the votes of a shareholder or shareholders
whose interests diverge in some material respect from the interests
of other shareholders of the company, or of the particular class.
This may occur in a variety of circumstances. One such
circumstance is where there are significant cross-holdings of
securities. Where a shareholder holds securities (other than those
of the voting class) which may be indirectly affected by alterations
to the voting class, that shareholder may be tempted to vote in a
manner which enhances the value of the other class at the expense
of the voting class. Another instance of a divergence of interest
arises where a fundamental change affecting all shareholders in a

69 Ibid. at 709. One of these cases, Re Holders Investment Trust Ltd, is discussed infra.
See notes 77-78 and accompanying text.

70 [1893) 3 Ch. 385 (C.A.).

71 Ibid. at 409. In Carruth v. Imperial Chemical Industries Limited, [1937] A.C. 707 at
769 (H.L.), Lord Maugham described the Re English rule as the principle of ordinary
application in cases involving reductions of capital.
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formally identical manner stands to substantively affect some (often
majority) shareholders more favourably than other shareholders.”?

Generally, the English courts have not been acutely sensitive
to these conflicts of interest.”” There are, however, a few important
exceptions in cases involving reductions of capital. In Carruth v.
Imperial Chemical Industries Limited,”* there were, inter alia,
common and deferred classes of shareholders. A scheme of
reduction was proposed which would have the effect of reducing the
paid-up capital of the deferred shareholders by one-half.”” The
deferred shareholders voted as a class on the resolution to put the
scheme into effect and approved it by a substantial majority.
However, a majority of the deferred shareholders were also common
shareholders potentially adverse in interest to the deferred
shareholders. Maugham L.J. commented that the Re English
principle that the majority should prevail could not be "of great
value as a guide when it is proved that the majority of the class
have voted in the way they did because of their interests as
shareholders in another class.”® The court, nevertheless, held that
the scheme was fair and approved it.

In Re Holders Investment Trust Ltd.”” Megarry J. was
confronted with similar facts. There was clear evidence that the
owner of 90 percent of the preferred shares and of 52 percent of
the common shares had voted his preferreds in favour of a proposed
reduction scheme because of the favourable effect it was likely to
have on the value of the common shares. Megarry J. held that:

72 See for example Re Cablecasting, February, 1978 O.S.C.B. 37 (going private
transaction). See also Ferguson v. Imax Corporation, infra, notes 227-28 and accompanying text.

73 See generally Gower, supra, note 40 at ch. 27.
74 11937] A.C. 707 (H.L.).

75 The reduction was part of a plan to simplify the company’s capital structure by
converting the deferreds into commons at a conversion ratio of four deferreds to one
common, which reflected the relative market values of the securities. However, the paid-up
capital of the deferreds was one half of the commons, and the reduction was proposed in
order to render the ratio of paid-up capital of the deferreds to commons equal to the
conversion ratio.

76 Ibid. at 769. Neither of the other two judges commented on this point.
77 11971} 1 W.LR. 583.
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... three relevant propositions emerge. First, a reduction of capital which is not in
accordance with the class rights is nevertheless regular if it is effectually sanctioned
in accordance with the regulations of the company. Second, there is an effectual
sanction to the modification of class rights if those holding a sufficient majority of
the shares of that class vote in favour of the modification in the bona fide belief
that they are acting in the interests of the general body of members of that class.
Third, the burden of proof depends on whether or not there is any such sanction.
If there is, the court will confirm the reduction unless the opposition proves that
it is unfair; if there is not, the court will confirm the reduction only if it proved
to be fair.78

The Carruth and Holders cases do not (at least as yet)
represent the dominant philosophy in English law on conflicts of
interest. In most reduction cases, the "fairness" hurdle as a
substantive test appears to have had little existence independent of
the observance of a circumscribed set of class winding-up rights.”
The Canuth and Holders cases are, however, representative of a
movement which is very slowly gathering force towards a more
effective application of an objective fairness test.

Since 1870,%° another instance where English courts have
been called upon to approve a fundamental change — and again
without clear guidance as to the substantive standard — is in the
case of a statutory arrangement.®’ The standard which the English
courts have applied® is aptly summarized by Maugham J. in Re
Dorman Long & Company.®® Maugham J. held that the duties of
the court, when called upon to approve an arrangement, are
two-fold. First, to see that "resolutions are passed by the statutory
majority in value and number .. at a meeting or meetings duly

78 Ibid. at 586. See also Re Williams & Sons Ltd, [1969] 1 W.LR. 146.

<

79 See generally Gower, supra, note 40 at 27.

80 See the Joint Stock Companies Arrangement Act, 1870 (U.K.), 1870, 33 & 34 Vict,, c.
104.

81 The Companies Act (UK.), 1985, c. 6, s. 425 (formerly the Companies Act, 1948
(UK), 11 & 12 Geo. 6, c. 38, s. 206) simply allows the scheme of arrangement to go
forward “if sanctioned by the court," provided the requisite class approvals are secured.

82 The test can be traced back to Re Alabama, New Orleans, Texas and Pacific Junction
Ry. Co, [1891] 1 Ch. 213 at 247, see also Re English, Scottish and Australian Chartered Bank,
supra, note 70 at 408.

83 [1934] Ch. 635.
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convened and held;"®* second, "in the nature of a discretionary
power" to see "whether the proposal is such that an intelligent and
honest man, a member of the class concerned and acting in respect
of his interest, might reasonably approve."®® Again, the standard
consists of a procedural test coupled with an ostensibly objective
fairness test.

In practice, however, the second part of the test has been
applied in a largely subjective manner which parallels the experience
in cases involving reductions of capital. If adequate disclosure has
been made to shareholders, and all requisite super-majorities
secured, then the English courts have tended to regard this as a
virtual certification of the fairness of the scheme®® As in other
contexts, the courts have generally not been sensitive to conflicts of
interest. But, there are some notable exceptions. In Sovereign Life
Assurance Company v. Dodd,*” a life insurance company proposed a
scheme of arrangement® which required the approval of policy
holders. All policy holders, including those holding matured and
unmatured policies, voted on the resolution as a single class, and the
resolution passed by the required majority. The court found that
the vote was ineffective, given that policy holders holding matured
policies (of which the plaintiff was one) had a sufficiently different
interest in the outcome as to require a separate vote as a "class".
In giving judgment for the plaintiff, Bowen L.J. commented:

It seems plain that we must give such a meaning to the term "class" as will prevent
the section being worked so as to result in confiscation and injustice, and that it
must be confined to persons whose rights are not so dissimilar as to make it
impossible for them to consult together with a view to their common interest.

84 pid. at 655.
85 Ibid. at 657.

86 As Gower puts it, the English courts have tended to "take refuge in the facile but fatal
rule" of Lord Lindley in the Re English case (supra, note 70 and accompanying text). Gower,
supra, note 40 at 712.

87 11892] 2 Q.B. 573 (C.A).
88 Under the Joint Stock Companies Arrangement Act, 1870 (UX.), 33 & 34 Vict,, c. 104,

89 Supra, note 87 at 583. Noting that the provision bound all dissentients, Bowen, L.J.
commented that the provision "exercises the most formidable compulsion upon dissentient, or
would be dissentient creditors..." and must be "construed with care" so as not to make "a mere
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Of similar effect is the much more recent case of Re Hellenic &
General Trust Limited*°

The holdings of the Sovereign and Re Hellenic cases express
a broader principle: that a true certification of fairness must be
rendered by a majority of the disinterested shareholders who stand to
gain no special benefits as a result of the transaction.”? These cases
stand on a similar footing to the Re Holders case which, in the face
of cross-holdings of shares giving rise to shareholder conflicts of
interest, shifted the burden of proof in demonstrating the fairness of
the reduction to the company. As in the case of reductions,
however, the Sovereign and Re Hellenic holdings represent only a
germinating trend rather than a dominating influence.®? In general,
the English courts have tended to prefer procedural devices for the
protection of minority shareholders, and have shied away from
engaging in a truly effective objective review of the business purpose
or fairness of the transaction. This has been true even where the
courts have purported to engage in objective review of the
transaction.

jest of the interests of the minority." See also the judgment of Lord Esher, M.R., at 580. An
arrangement case decided a year earlier, Re Alabama, New Orleans, Texas and Pacific Junction
Ry. Co, supra, note 82 at 239, 240, 244, also expressed misgivings about the value of a class
vote in a case where there appeared to be significant cross-holdings of securities, but stopped
short of holding the vote vitiated by the existence of the cross-holdings. See also the Canadian
cases Re National Grocers Company, [1938] O.R. 142 at 148; Re Dairy Corporation of Canada,
[1934] O.R. 436.

90 (1975] 3 All ER. 382, [1976] 1 W.L.R. 123. See also Re United Provident Assurance
Company, [1910] 2 Ch. 477 (another arrangement case whose holding is substantially identical
to the Dodd and Re Hellenic cases); Re NFU Development Trust Lid, [1973] 1 All ER. 135
(Ch.D.) (an arrangement under s. 206 of the Companies Act, 1948 (U.K.), involving a farmer’s
cooperative, in which the court declined to accept the reasons put forward for the
arrangement and found that it was unreasonable and confiscatory).

91 Additionally, Re Hellenic appears implicitly to define "fairness" in a broad fashion to
include more than simply fairness as to price, and possibly extending to a consideration of the
expectations of particular minority shareholders. See supra, note 90.

92 Compare the Australian cases Re Jax Marine Pty. Ltd, [1967) 1 N.S.W.R. 145 at 148
(all the unsecured creditors of the company were allowed to vote together, even though they
included the company’s sole beneficial shareholder); Re Landmark Corporation, [1968] 1
N.S,W.R. 759 (seven subsidiaries of the company were allowed to vote as unsecured creditors;
the scheme of arrangement, however, was not approved by the Court in view of an
overwhelming vote of the external creditors against the arrangement).
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Yet another context in which deference to majoritarianism
has dominated in the English courts has been in compulsory
acquisitions. Where, on a takeover bid, a purchaser acquires 90
percent or more of the shares subject to the bid, he may force the
reluctant minority out of the company on the same terms offered to
the other shareholders.®® A dissenter may apply to a court, which
has the power to "order otherwise" so that the compulsory
acquisition not proceed.

The signal case in determining when the court will "order
otherwise" is Re Hoare & Co. Ltd,?* in which Maugham J. held that:

prima facie the court ought to regard the scheme as a fair one inasmuch as it
seems to me impossible to suppose that the court, in the absence of very strong
grounds, is to be entitled to set up its own view of the fairness of the scheme in
opposition to so very large a majority of the shareholders who are concerned.

In Re Sussex Brick Co,”® Vaisey J. went so far as to say that
the court would not "order otherwise" unless the applicant
demonstrated the terms of the offer to be "obviously unfair, patently
unfair, unfair to the meanest intelligence."®”

Further, the English courts have ruled that the dissenter has
no right of discovery against the company to test the fairness of the
terms offered,”® and a failure to make full disclosure to shareholders
is not a ground for relief® Thus, ordinarily, the burden of proof
on the dissenting shareholder is an all but insuperable one.

As in the case of reductions of capital and arrangements,
however, the courts have not failed entirely to take conflicts of

93 Companies Act (U.K.), 1985, c. 6, ss 428-29. The provision was first introduced in the

Companies Act, 1929 (UK)), 18 & 19 Geo. 5, c. 45, s. 50. It was continued in the Companies
Act, 1929 (UK), 19 & 20 Geo. S, c. 23, s. 155 and the Companies Act, 1948 (U.K.), 1948,
11 & 12 Geo. 6, c. 38, s. 209.

94 (1933) 150 L.T. 374
95 Ibid. at 375.

96 [1961) Ch. 289.

97 Ibid. at 292.

98 Re Press Caps Ltd, [1948] 2 All ER. 638, aff’d without comment on this point by
[1949] Ch. 344 (C.A).

99 Re Evertite Locknuts Ltd, [1945] 1 Ch. 220.
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interest into account. In Re Bugle Press,’% there were three
shareholders in a private company; two shareholders each held 45
percent of the shares, and the third (the plaintiff) held 10 percent.
The two were anxious to get the third out of the company. Having
attempted unsuccessfully to purchase the plaintiff’s shares, they
incorporated a second company which then made a tender offer to
all shareholders of the company and which the two accepted. When
the third declined to sell, the two purported to enlist the aid of the
compulsory acquisition provision as the offer had been accepted by
90 percent of the company’s shareholders. On an application by the
plaintiff to "order otherwise," Buckley J. in the lower court held that
where the acquiror was not truly independent, the onus of proof
normally carried by the plaintiff was cast upon the company to show
that the offer was "fair.” On the facts, he found that the onus had
not been discharged, and therefore, made an order in favour of the
plaintiff.

In 