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HIV/AIDS and Human Rights in Russia: Compliance and the Rule of

Law

Abstract

This article examines Russia’s legal response to its ongoing HIV/AIDS epidemic. Russia’s international human
rights obligations are reviewed and the article then critically assesses the extent to which Russia’s current
HIV/AIDS law and practice are consistent with those obligations. The paper demonstrates that most aspects
of Russia’s HIV/AIDS laws are consistent with Russia’s international obligations. However, the paper also
documents key parts of HIV/AIDS practice in Russia that are seriously inconsistent with both Russian HIV/
AIDS law and Russia’s international human rights obligations. This inconsistency between HIV-related de jure
norms and de facto practice raises the question of compliance with the rule of law in Russia. Long a political
and social culture hostile to the rule of law, Russia has encountered many barriers as it attempts to develop a
legal culture governed by the rule of law, its HIV/AIDS practice being only one example. To address this
challenge, the article proposes a theory of compliance relating to HIV-related domestic law in Russia that can
facilitate the development of a legal culture governed by the rule of law in Russia: the improvement of human
rights literacy of people living with HIV and those at risk, and an increased capacity of health care
professionals to understand and apply legal and human rights obligations in the delivery of care.
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HIV/AIDS AND HUMAN RIGHTS IN
RUSSIA: COMPLIANCE AND THE
RULE OF LAW®

BY WILLIAM F. FLANAGAN

‘Fhis article examines Russio’s legalt response i its
ongoing HEVIAIDS epidemic. Russiz’s mternationat
human rights obligations are reviewed and the article
then critically mssesses the extent to whith Russh’s
eurrent HEVIAIDS baw and prastice are eonsistent with
thase obligations. The paper demonstrates that most
aspests of Russia’s HEV/AIDS aws are consistent with
Russia's international obligations, Hov.ever the poper
absodoromentskeypontsof HIV/AIDS praction in Russiz
that are seriously inconsistent with both Rushm
BEVIAIDS kv and Russia’s internationat human rights

"This inconsistency between HIVerelated de jure
norms and de facto practice raises the quostion of
vompliance with the mie of bw in Russiv, Long o
political and sodial enlture hostile to the mie of kv,
Russiz has encountered many Barners as it atempts 1o
develop a legal evfture governed by the rule of law, s
FIIVIAYDS praciice being only one example. To address
this challenge, the amide proposts 3 theory of
comphance relating to HEV-related domestfz bow in
Russiz that can focilitate the development of a fepnt
culture governed by the mile of low in Russiz: the
improvement of humsn rights literacy of people Buing
with BEV and those at risk, and on incrensed enpacity of
hexlth care professionals to wnderstand and apply kegal
andt humean rights obligations in the delivery of cure,

Cet arucle oxprne |3 eeockon pndque 2 b
Rusme fove & son épdonne d VIHIBIDA, Hontear
examing los ebhpations de by Rseore en motiére dodrag
internateont de Iy poronne of Golue pegy’d gl
meswre I Hepishkon mote e componbie sz o3
ebhisatansimterratnaates Lomiclerdvdloquelyplupan
des aspoets de bx Fegrlaten moe fooe on VIH SIDA
sausfat 3 <os obhgarons epmematanales Towelas,
Farucle Fak rossorier cenons elements de la pranga du
dranchasledomameda VILBIDAquéanedefogon
sppreeable 3 b fos des nommesdnoncins oy cmmndzla
Boshton mese e dos ebhgotans miemanonaias en
motitre des deovts de Iy prezanpe.

Cos weonnstances entre kes pommesde ure ety
protgee de o fomt remomr B oguenion 4o
Fassoeteczoment 3 b prmste du ot en Rore Lo
Russie, qum pour honglemes & eu wne eufture g 5ot
demontrieonttementcipalitguementhostioemeniy
prmamts du dro, s coonu plunenrsdiffiesiésdnscan
effort s dinclopper une culture Rl CURTMST PIF
b proramte dhn et Lo proteqee do drog en motere dn
VIHSPAresqrvnegmple Porrlecrcedifife
A drat rege en metire do VEEESIDA, c28 ortcle
propece wne théone gmr ponremt fonlter fe
déveloproment done culiore pndique pereméz prrla
premaute du drowt en Rucoie Cette théone epslaborest
plusionrs  élements, ¥ compns ume meileure
eempiehension des decatsde by pamonne prren les £3ns
affertes du VIH ot coux gm ront & nigue Efe
englokorait USTE une COmMEISICE Coome pormn Io%
prefestronnels coumant doms e domume de b sante &
comprendre ot & apphguer s ehmtons désodont du
droat, y eompris los dras de B pormanne.

© 2001, W.F. Flanagan.

' Associate Professor, Paculty of Law, Queen’s Unncrsity,



40 OSGOODE HALL LAW JOURNAL [VOL.39,NO. |

L INTRODUCTION .. iiiitiiiiie ettt iaeaeasaaaennaeninannaanaenaanaasen 40

II. HIV/AIDS AND INTERNATIONAL HUMANRIGHTS .......covviiiiiiiann 43

A. Intemmational Law and Russian Constitutional Law . ........................... 56

B. Russian Federal Lawon HIVIAIDS .. ..ottt tiaeniennniranes 59

HI. COMPLIANCE WITH FEDERAL LAW L . i iiicneiannnnenans 63

A, HIVTESING ..ottt ittt ai et n i crnnen 65

B. Confldentiality ...........o.curiiiinie ittt s iiiriieraiainnnes 67

C. Health Care .. ... ..ottt iitenraetaanaaacrucnanecsnnancenns 68

IV. RUSSIAAND THERULEOFLAW L. ... it ciintiiaeninccencs 71

V. CONCLUSION: TOWARD COMPLIANCE WITH THERULEOF LAW ........ 75
I. INTRODUCTION!

Russia is facing a serious HIV/AIDS epidemic. A disease that was
largely absent in Russia prior to the collapse of the Soviet Union, HIV/AIDS
is now growing at an alarming speed. According to the recent estimates of
the Joint United Nations Programme on HIV/AIDS (UNAIDS), at the end of
1999 there were approximately 130,000 people living with HIV/AIDS in the
Russian Federation.” In 2000, Russia registered over 56,000 new cases of
HIV.? This sharp increase in new cases indicates that Russia is in the midst
of a rapidly growing epidemic. According to one of Russia’s leading AIDS

! This paper was funded in part by a grant by the Canadian International Development Agency
(cipa). The author is currently serving as the Executive Director of the Canada AIDS Russia Project
{CARP), a charitable organization that recently completed a two-year HIV/AIDS training programmc
in Russia with a $850,000 grant from CIDA. The programme, based in St. Petersburg, involved
providing training sessions four times a year to over sixty HIV/AIDS specialists and community workers
from over eight different regions of Russia. Training activities included topics such as HIV/AIDS
prevention, clinical management, psychosocial care, epidemiology, testing and laboratory issucs, non-
governmental organization and management, and legal and human rights issucs. CIDA has recently
announced additional funding for CARP in the amount of $2.1 million for a three-year HIV/AIDS
training programme in Russia that will begin in September, 2001.

2 Joint United Nations Programme on HIV/AIDS, Report on the Global HIVI4IDS Epidenuc,
UNAIDS, 2000, UN Doc. UNAIDS/00.13 E, 124, online: United Nations Homepage
<http:/fwww.unaids.org/epidemic_update/report/Final_Table_Eng_Xcelxls> (date accessed: 25
September 2001).

I Russian Federal Scientific-Methodological Center for the Fight Aganst AIDS, Bulletin,
“Bulletin of Russian Federal Scientific-Methodological Center on HIV/AIDS Prevention” Moscow (26
March 2001).
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experts, if the current infection rate continues, one million Russians may
be infected with HIV/AIDS in the next two to three years.! According to
UNAIDS, the Russian epidemic is concentrated heavily in injection drug
users.” In 1999, a new outbreak of HIV among injecting drug users in the
Moscow region resulted in three times as many new cases in 1999 than in
all previous years combined.’ Recent estimates of the number of injecting
drug users in the country range between 1 and 2.5 million.” Although
efforts are being made to increase the availability of needle and syringe
programmes in Russia, particularly through the work of foreign donors
such as the Open Society Institute, progress is slow and there remains little
political and financial support for such harm reduction programmes.” The
potential exists for many more infections to occur among injecting drug
users, in addition to the risk of further spread of HIV into other parts of the
population.

This article examines Russia's international human rights
obligations and the extent to which Russia's current HIV/AIDS law and
practice are consistent with those obligations. Part II of this article
demonstrates that, with a few notable exceptions, most aspects of Russia’s
HIV/AIDS laws are consistent with Russia's international obligations.
Moreover, Russian constitutional law and its HIV/AIDS law specifically
provide that in the event of conflict, international human rights obligations
will take precedence. Most theories of compliance in the area of
international law attempt to answer a question that has long puzzled
international law scholars: why do the majority of nations comply with
international law most of the time, and what can be done to ensure aneven

4 CNN, “Russia Facing AIDS ‘catastrophe™ (2008), onhme: i Homepage
<http:/fervw.enn.com/2000/WORLD/curope/1 1/16/russia.ardsindex html>  (date  actested: 13
September 2001) citing Academician Vadim V. Pokrovshy, Ciuef, Russian Saientific-Methodologeal
Center for the Fight Against AIDS.

o Supra note 2 at 18,
® Ibid. at 13-19.
7 Ibid. at 19.

s For an excellent review of injection drug use, HIV, and harm reduction strategiesin Rucia, cze
Open Scciety Institute, “Drugs, AIDS, and Harm Reduction: How to Slow the MivEpidemuein Eactern
Europe and the Former Soviet Union™ (2001), online: Open Scuety Incttute Homepage
<http:/ferew.soros.orgharm-reduction/frame_pub htm> (date acceczed: 28 July 20D1). The report
details many of the existing harm reduction programmcs i Russia (at $3-61), noting that the exicting
programmes are small in comparison to the exploding rates of injecting drug use and Hiv infection (ot
29). Significant political, legal, and fiscal barriers remain, and in the “oboence of conssstent and dwveree
funding, substantive government support, and v ider public acceptance, harmreduction effortsvall fal
to contain an HIV infection rate growing faster than anyw here cloe in the warld (at 29).
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greater level of compliance?’ Because Russia’s HIv-related laws largely
conform to international obligations, compliance with HIV-related
international law is not the most pressing question in present day Russia.
Instead, the more urgent concern is the extent to which these laws are
widely disregarded and rarely enforced in Russia.

This issue is examined in Part III of this article which documents
key parts of HIV/AIDS practice in Russia that are seriously inconsistent with
both Russian HIV/AIDS law and Russia’s international human rights
obligations. This inconsistency between HIV-related de jure norms and de
facto practice in Russia raises a serious question of compliance with the
rule of law generally in Russia. Long a political and social culture hostile
to the rule of law, Russia has encountered many barriers as it attempts to
develop a legal culture governed by the rule of law. Its HIV/AIDS practice is
only one example of the challenges facing Russia as it attempts to develop
the rule of law. The lack of a rule of law has also been a significant factor
in Russia’s ongoing and dramatic economic decline.

This article concludes with suggestions about what might be done
to promote the rule of law in Russia, with a particular focus on the
potentially influential role that can be played by Russian HIV/AIDS experts
in cooperation with the small but growing HIV/AIDS community-based
movement in Russia. The article proposes a theory of compliance relating
to HIV-related domestic law in Russia that can facilitate the development
of a legal culture governed by the rule of law in Russia: the improvement
of human rights literacy of people living with HIV and those at risk, and an
increased capacity of health care professionals to understand and apply
legal and human rights obligations in the delivery of care.

? See, for example, A.C. Chayes & A.H. Chayes, The New Sovereignty: Compliance with
International Regulatory Agreements (Cambridge: Harvard University Press, 1995); T. Franck, Faimess
in International Law and Institutions (Oxford: Clarendon Press, 1995); G. Downs, K. Danish & P.
Barsoom, “The Transformational Model of International Regime Design: Triumph of Hope or
Experience?” (2000) 38 Colum. J. Transnat’l L. 465; L. Helfer & A. Slaughter, “Toward a Theory of
Effective Supranational Adjudication” (1997) 107 Yale L.J. 273; and H. Koh, “Why Do Nations Obey
International Law?” (1997) 106 Yale L.J. 2599,
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II. HIV/AIDS AND INTERNATIONAL HUMAN RIGHTS

International human rights law provides a general framework for
understanding a state’s obligations with regard to HIV/AIDS."™ Russia has
signed a number of international treaties that relate in a general manner to
HIV/AIDS legal and social issues." These include the Universal Declaration
of Human Rights (1948),"* the International Covenant on Civil and Political
Rights (1976),” the International Covenant on Economic, Social and
Cultural Rights (1976)," and the Convention for the Protection of Human
Rights and Fundamental Freedoms (1950)." These agreements provide for
the recognition of a variety of human rights that relate to HIV/AIDS. For

10 See generally L. Brownlie, Principles of Public Intcrnational Las, 4th ed. (Oxford: Clarendon
Press, 1990) at 553-602.

1 The Soviet Union ratified the ICCPR, infra note 13, and the ICESCR, infra note 14, on 15
October 1973. Russia has agreed to uphold both agrcements. Sce mfra note 11 at Status of
Ratifications, online: Office of the High Commissioner for Human Rights
<http:/fe~vav.unhehr.ch/pdfireport.pdf> (date accessed: 24 July 2001)

Russia ratified the European Convention, infra note 15, on 5 May 1993 and it entered into force
on the same day. See infre note 14, Chart of signatures and ratifications, enline: Counal of Euraps
<http:/fconventions.coe.int/treaty/EN/searchsig.aspINT=00S& CM=3&DF =24/07;01> (date
accessed: 24 July 2001).

For a discussion of the implications of the inclusion of Central and Eastern European countries
into the European Convention, sce D. Seymour, “The Estension of the Eurapean Convention on
Human Rights to Central and Eastern Europe: Prospects and Risks™ (1993) 8 Conn. J. Int'l L. 243.
The author argues that with the inclusion of these states, the human nghts enforcement system under
the convention should focus on larger human rightsissues and the most seriousand widely recogmized
abuses of human rights rather than attempt to devclop a “common Eurapean standard in the
enjoyment of certain civic and political rights” (at 260).

z Universal Declaration of Human Rights, GA Res. 217(111}, UNGAOR, 3d Sess,, Supp. No 13,
UN Daoc. A/810 (1948), online: United Nations <http:ffevavunorgOverview/rights.html> (date
accessed: 5 July 2001) [hercinafter Universal Declaration).

B Interational Covenant on Civil and Political Rights, GA Res. 2200 (XXI), UNGAOR, 215t
Sess., Supp. No. 16 (1976) 49, online: United Nations High Commissioner for Human Rights
<http:/iwvvw.unhehr.ch/htmifmenu3/b/a_cepr.itm> (date accessed: 19 July 2801 ) [heremafter rocrn].

H International Covenant en Economic, Sccial and Cultwral Riglts, GA Res. 2200 (XXX},
UNGAOR, 21st Sess,, Supp. No. 16 (1976) 49, online: United Nations High Commussioner for Human
Rights <http:/fww.unhchr.ch/htmlfmenu3/bfa_cescr.htm> (date accected: 19 July 2001) [herainafter
ICESCR}.

B Convention for the Protection of Human Rights and Fundamental Freedoms, 4 November 1950,
213 UNTS 221 at 223, Eur. T.S. No. 5_online: Counul of Europe Homepage
<http://conventions.coe.int/Treaty/EN/CadreListeTrautes. htm> (date accesced: 25 September 2031)
fhereinafter European Canvention].



44 OSGOODE HALL LAW JOURNAL [voL. 39, NO. |

example, the Universal Declaration’ provides for the “right to life, liberty
and security of person,”"” the “right to marry and to found a family,”"* the
right “to freedom of opinion and expression,”” the “right to a standard of
living adequate for the health and well-being”® of all people, and the “right
to work. !

The ICESCR provides for a variety of economic rights that may relate
to HIV/AIDS, such as the right to work in “just and favourable conditions,”*
the right to the “enjoyment of the highest attainable standard of physical
and mental health,”® and the right of everyone to “an adequate standard
of living.”® The Committee on Economic, Social and Cultural Rights,
trusted with monitoring compliance with the ICESCR, periodically prepares
“General Comments” on the rights and provisions contained in the ICESCR
as a means of promoting the implementation of it.” The Committee’s
General Comment No. 14% focuses on the right to health contained in
Article 12 of the ICESCR and includes a number of specific references to
HIV-related obligations arising out of Article 12. For example, the
Comment states that the right to health requires “the establishment of
prevention and education programmes for behaviour-related health

1o Brownlie, supra note 11 at 570-71. According to Brownlie, the Universal Declaration is “not
a legal instrument” (at 571) and there is no specific machinery for the caforcement of these
obligations. However, Brownlie notes that it [the Universal Declaration] has had “indirect” (at 571)
legal effect, as it is frequently invoked by various international tribunals and the political organs of the
United Nations.

17Supra note 12, art. 3.
18 1bid., art. 16.
2 1pid., art. 19.
2 Ibid., art. 25.
4 Ibid., art. 23.
2 Supra note 14, art. 7.
2 Ibid., art. 12.
* Ibid., art. 11.

3 Committee on Economic, Social and Cultural Rights, Fact Sheet No.16 (Rev.1), 1991, onlinc:
UNCHR Homepage <http://www.unhchr.ch/html/menu6/2/fs16.htm> (date accessed: 25 Scptember
2001).

2 CESR, General Comment 14, The Right to the Highest Attainable Standard of Health: 04/07/2000,
E/C/12/2000/4, online:UNHCHR Homepage, <http://www.unhchr.ch/tbs/doc.nsf/(symbol)
[E.C.12.2000.4,+ CESCR + General+comment + 14.En?OpenDocument > (Treaty Bodics Database,
date accessed: 25 September 2001) [hereinafter Comment].
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concerns such as sexually transmitted diseases, in particular HIV/AIDS.” It
notes that a state that “restricts the movement of, or incarcerates, persons
with transmissible diseases such as HIV/AIDS ... has the burden of
justifying” that such measures are consistent with Article 4 of the ICESCR,
which permits limits on ICESCR rights only in restricted circumstances.”” A
state’s obligations under Article 12 include the provision of “information
campaigns, in particular with respect to HIV/AIDS." Recognizing that non-
governmental organizations have important responsibilities in the field of
health promotion, the Comment notes that “State parties should therefore
provide an environment which facilitates the discharge of these
responsibilities” by non-governmental organizations. Recognizing the right
of individuals and groups to participate in decision-making processes, it
states that promoting health must also “involve effective community action
in setting priorities, making decisions, planning, implementing and
evaluating strategies to achieve better health,™" It remarks that violations
of the right to health can occur not only from a failure to enact necessary
laws, but also from a “failure to enforce relevant laws™! already in
existence. This may have particular application to Russia where, as
discussed later, there is a widespread failure to enforce existing HIv-related
laws. The Comment adds that any victim of “a violation of the right to
health should have access to effective judicial or other appropriate
remedies at both national and international levels.™*

The ICCPR provides for the right to “liberty and security of [the
person,”” the right to be free from “arbitrary or unlawful interference”™
with privacy, family, home or correspondence, the right to freedom of
expression, including the freedom to “seek, receive and impart information

27Ibid., para. 16.

2 Ibid., para. 28. Article 4 of the ICESCR provides that a state may subject covenant rights “only
to such limitations as are determined by law only in so far as this may be compatible with the nature
of these rights and solely for the purpose of promoting the general welfare in a democratic coziety.”
Paragraph 29 of the Comment notes that any such limitations must be proportional; that is, the least
restrictive alternative must be adopted. The Comment adds that hmitations relating to public health
“should be of limited duration and subject to review.”

% Ibid.,, para. 36.
30 Ibid., para. 54.
31 Ibid., para. 49.
32
Ibid., para. 59.
s Supra note 13, art. 9.
* Ibid., ant. 17.
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and ideas of all kinds...,”* and the right to “take part in the conduct of

public affairs, directly or through freely chosen representatives.”” It also
states that all persons are “equal before the law” and entitled to be free
from discrimination on the basis of “race, colour, sex, language, religion,
political or other opinion, national or social origin, property, birth or other
status.”™’

These two covenants have the legal force of treaties for the parties
to them.” States generally comply with their treaty obligations for the same
reasons that states generally comply with customary international law; all
states have some interest in the maintenance of a stable system of
international rules.” These covenants also have a variety of additional
mechanisms designed to increase the likelihood that the parties to the
treaties will comply with their treaty obligations. For example, the ICESCR
includes an obligation to submit reports to the Economic and Social
Council of the United Nations on measures adopted.*’ The ICCPR includes
a similar obligation to submit such reports to the United Nations Human
Rights Committee."! The /CCPR also includes a complaint procedure
whereby parties to the Covenant may complain of non-compliance by other
states.”” Such complaints are only admissible if both the states have
recognized the competence of the Human Rights Committee to receive the
complaints.” The Optional Protocol to the International Covenant on Civil
and Political Liberties** also provides for applications by individuals who are

% Ibid., art. 19.

% pbid., art. 2.

7 Ibid., art. 26.

d Brownlie, supra note 10 at 572.

d See refercnces supra note 9.

o Supra note 14, art. 16. See also Brownlie, supra note 10 at 572,
a Supra note 13, art. 40, See also Brownlie, supra note 10 at 573.
2 Supra note 13, art. 41(1).

i Ibid. Russia has declared that the Human Rights Committce may consider complaints from
other state parties alleging Russian violations of the covenant’s provisions. See United Nations, Press
Release HR/CT/501, Human Rights Committee to Meet at Headquarters from 23 March to 9 April, (19
March 1998), online: United Nations Homepage <http:/fwww.unhchr.ch/htmi/menu2/6/o/
hret501.htm> (date accessed: 6 July 2001).

“ Optional Protocol to the International Covenant on Civil and Political Rights, GA Res. 2200 A
(XXI), UNGAOR, 2i1st Sess., Supp. No. 16, UN Doc. A/6316 (1966) 59, onlinc: UNHCHR
<http:/fwww.unhchr.ch/htmi/menu3/b/a_opt.htm> (date accessed: 6 July 2001 [hereinafter Optional
Protocol).
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complaining of non-compliance with the Covenant.* The state charged

with the violation is required to submit a written explanation to the Human
Rights Committee clarifying the matter and the remedy, if any, taken by the
state. Russia is a signatory to this Optional Protocol as of September 1991

The European Convention contains similar humanrights provisions,
including the right to “liberty and security of person,™"’ the right to “respect
for his private and family life,”* and the “right to freedom of expression.™
Any party may refer to the European Court of Human Rights for an
alleged breach of the European Convention by another party.™ The Court
may also receive applications from any person, non-governmental
organization, or group of individuals claiming a contravention of the
European Convention.” Decisions by the court are binding on respondent
states.” The court has dealt with a number of HIV/AIDS related cases.”

i Ibid., art. 4(1). See also Browalie, supra note 1 at 573.

# See supra note 11, online: UNHCHR Hemepage <httpivawnw.unhehe.chipdfireport.pdi>
(date accessed: 2:4 July 2001).

7 Supra note 15, art. 5(1).
8 Ibid., art. 3(1).
* Ibid., ant. 10(1).
3 pid., art. 33.
st
Ibid., art. 34,

32 All final judgments of the court are binding on the respondent states concerned, tbed., ast.
46(1). Responsibility for supervising the exccution of judgments lies with the Committee of Minsters
of the Council of Europe. They verify whether a respondent state has taken adequate remedsal
measures to comply with the specificor general abhigations ansing out the court'sjudgments,ib:d., art.
46(2).

%3 For example, in Karara v. Finland, [1998}, 26 E.HR.R. (Ser. A}, C220, Apphication No.
40900/98, decision of admissibility 29,05/1998, online: HupoC (Databoce of the Cace-Law of the
European Convention on Human Rights) <http://hudaee.cchr.cacint/hudoc/> (date accecced: 25
September 2001), the applicant, a person with BIV infection but not advanced AIDS, contended that
his deportation to Uganda would result in an wrevocable deterivration of hus state of health and
subject him to inhuman and degrading treatment in violation of Article 3 of the Eurgpran Censcntion,
supra note 16. The court found that the applicant’s illness has not yet reached such an advanced stage
that his deportation would amount to treatment prosenbed by Article 3.

In R. AL v. the United Ringdom, [1994], Application No. 2276193, deasion of admictibility
14/04/1594, online: HUDOC (Database of the Case-Law of the European Canvention on Human
Rights) <http:/fhudoc.echr.coe.inthudocf> (date acececed, 25 September 2401), the apphicant
complained, among other things, that he hasbeen discriminated aganstinrespzet of centenaing pohicy
and treatment in prison as a result of being a person with AIDS, i viclaton of Article 3 (nght to
liberty) of the convention. On the facts, the Court found no such violation.

In B.B. v. France, [1998], Application No. 3093036, judgment (struck out of the hat) 07:69/1%95,
online: HUDOC (Database of the Case-Law of the Euwropean Comvcntion on Human Rights)
<http:/fhudoc.echr.coc.int/hudoct> (date accessed: 25 September 2001), the apphcant argued that
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There have also been a number of cases dealing with complaints from
Russia, relating to matters such as election procedures,™ admission to law
school,® labour matters,* and the right to a fair trial.”’ There are no
Russian cases to date dealing specifically with HIV/AIDS issues.

The rights outlined in these various agreements apply to many of
the challenges that arise in the HIV/AIDS epidemic. In 1998, the Office of
the United Nations High Commissioner for Human Rights and the Joint
United Nations Programme on HIV/AIDS produced an “international
consultation” paper on HIV/AIDS and human rights: HIV/4IDS and Human
Rights: International Guidelines.®® These guidelines were drawn up by a
group of thirty-five experts in the field of HIV and human rights. These
experts outline the various United Nations international human rights
obligations that relate to HIV, and consider the types of HIV-related policies
and practices that are most consistent with these international obligations.
The guidelines emphasize the importance of avoiding HIV prevention and
care programmes that contain coercive or punitive measures, as such
programmes are likely to reduce the participation of people living with HIV
and increase the risk of alienation of those at risk.” Instead, HIV

deportation to Zaire that would amount to treatment contrary to Article 3 of the convention as it
would reduce his life expectancy because he would not receive the medical treatment he needed.
Because the French government had made an undertaking not to deport the applicant, the court found
na violation.

>4 Cherepkov v. Russia, [2000], Application No. 51501/99, decision of admissibility 25/01/2000,
online: HUDOC (Database of the Case-Law of the European Convention on Human Rights)
<http:/fhudoc.echr.coe.int/hudoc/> (date accessed: 25 September 2001).

d Lukach v. Russia, [1999], Application No. 48041/99, decision of admissibility 22/06/1999,
online: HUDOC (Database of the Case-Law of the European Convention on Human Rights)
<http://hudoc.echr.coe.int/hudoc/> (date accessed: 25 September 2001).

0 Tymitovich v. Russia, [1999], Appplication No. 47033/99, decision of admissibility 30/05/2000,
online: HUDOC (Database of the Case-Law of the European Convention on Human Rights)
<http:/fhudoc.echr.coe.int/hudoc/> (date accessed: 25 September 2001).

37 Shutmin v. Russia, [2000], Application No. 46502/99, decision of admissibility 30/05/2000,
online: HUDOC (Database of the Case-Law of the European Convention on Human Rights)
<http://hudoc.echr.coe.int/hudoc/> (date accessed: 25 September 2001).

% Office of the United Nations High Commissioner for Human Rights and the Joint United
Nations Programme on HIV/AIDS, HIV/AIDS and Human Rights: International Guidelines, UNAIDS, 1998,
Supp. No. 40, UN Doc. HR/PUB/98/1, online: UNCHR Homcpage
<http://www.unaids.org/publications/documents/human/index.htmi#ethics> (date accessed: 9 July
2001) [hereinafter Intemational Guidelines).

59 . . . . . . .
Ibid., paras. 72-77. Unlike other infectious diseases, HIV is not contagious by casual contact
or susceptible to cure, thus the guidelines argue that coercive measures arc unnecessary and
counterproductive, ibid., para. 83.
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programmes should be designed in a manner consistent with universally
recognized human rights standards. This policy ensures respect for the
human rights of affected individuals and results in the design of long-term
effective HIV programmes.

The International Guidelines, much like the Comment considered
earlier,” do not enjoy the legal status of a treaty and are not binding in any
formal way on state parties to the United Nations human rights
agreements. Like the Comment, the goal of these guidelines is instead to
promote a better understanding and implementation of human rights
obligations. For example, the United Nations Secretary-General notes that
the development of the International Guidelines is to “provide an
international framework for discussion of human rights considerations at
the national, regional and international levels in order to arrive at a more
comprehensive understanding of the complex relationship between the
public health rationale and the human rights rationale of HIV/AIDS.”*! The
purpose of the guidelines is to “assist States in translating international
human rights norms into practical observance in the context of HIV/AIDS."
As a result, the Infernational Guidelines can only be regarded as, at most,
persuasive when interpreting the content and scope of the United Nations
human rights agreements as they relate to HIV/AIDS. For example, should
an HIv/AIDS-related complaint arise before the Human Rights Committee,
this committee would likely take these guidelines into consideration when
determining if there had been some violation of the ICCPR. But the
guidelines themselves do not specifically create obligations or rights in
international law, nor are they binding on any decision of the Human
Rights Committee. It is also relevant to note that the June 2001 United
Nations Special Session on HIV/AIDS" specifically rejected reference to the
International Guidelines in its final declaration.” This special session
involved the participation of all members of the United Nations General

60 See discussion supra note 25,
61 Ibid., para. 2.
62 ..

Ibid., para. 10.

& See generally the coverage of ULN. General Ascembly Special Seesion on HIV/AIDS (June
25-27), New York, Online: United Nations Homepage <http:/iwww.un.orgipa/ads’coverage)> (date
accessed: 25 September 2001).

# See K. DeYoung, “U.N. Delegates Agree on AIDS Declaration Wording Recolved; Vote May
Come Today” The Washington Post (27 June 2001) A0, vwhere the author notes the ongomg
disagreement about inclusion of any reference to the International Guedclhines during the final stages
of negotiation. Asit turned out, the Commitment, ifra note 65, omitted any specificreference tothece
guidelines.
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Assembly, including Russia, and resulted in the United Nations Declaration
of Commitment on HIV/AIDS.” The omission of any reference to the
International Guidelines in this final declaration casts further doubt on the
question of whether these guidelines can be regarded as creating
international obligations. Nonetheless, it can be expected that these
guidelines, endorsed by the United Nations High Commissioner for Human
Rights and the Joint United Nations Programme on HIV/AIDS, will have
some impact on the interpretation of the United Nations human rights
agreements as they relate to HIV/AIDS.

Although the Commitment omitted any specific reference to the
International Guidelines, the Commitment nonetheless makes reference to
the importance of protecting human rights in the context of HIV/AIDS. For
example, article 58 commits states to enact legislation by 2003 to “eliminate
all forms of discrimination against, and to ensure the full enjoyment of all
human rights and fundamental freedoms by people living with HIV/AIDS
and members of vulnerable groups ... . while respecting their privacy and
confidentiality.”* Specific mention is made of human rights in the context
of education, employment, health care, support, and treatment, among
other areas. Articles 59 and 61 also contain specific mention of gender and
human rights with states committing, by 2005, to implement national
strategies to promote “women’s full enjoyment of all human rights.”®’
There is further mention of the full and equal enjoyment of human rights
by children in article 66, “through the promotion of an active and visible
policy of de-stigmatization of children orphaned and made vulnerable by
HIV/AIDS.”® Finally, the Commitment includes reference to developing a
national legal framework, by 2003, that protects “in the workplace the
rights and dignity of persons living with and affected by HIV/AIDS ... taking
into account of established international guidelines on HIV/AIDS in the
workplace.”®

65 Declaration of Commitment on HIVIAIDS: Global Crisis-Global Action, UNGAOR, 26th Sess.,
8" Mtg., UN Doc. A/Res/S-26/2 (2001), online: United Nations
<http:/fwww.un.org/ga/aids/coverage/FinalDeclarationHI VAIDS.htmi> (date accessed: 25 September
2001) [hereinafter Commitment].

% Ibid., art. 58.
%7 Ibid., art. 59.
%8 Ibid., art. 66.

4 Ibid., art. 69. These international workplace guidclines would most prominently include the
guidelines produced by the International Labour Organization (1ILO): International Labour
Organization, “An ILO Code of Practice on HIV/AIDS and the World of Work” (Geneva, 2001), online:
International Labour Organization Homepage <http://iwww.ilo.org/public/english/protection/trav/AIDS
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Inshort, there are alarge number of international legal instruments
and guidelines relevant to HIV/AIDS in Russia, ranging from the Universal
Declaration in 1948, all the way to the recent Commitment in June, 2001. Of
these various international human rights, perhaps the most important HIV-
related human right is the right to equal treatment before the law, free of
discrimination on the basis of physical disability. Much of the
discrimination against people living with HIV/AIDS is directly a result of
their physical disability: HIV infection. A broad prohibition of
discrimination on the basis of physical disability offers the greatest
protection of the rights of those living with, and affected by, HIV/AIDS.
However, the United Nations human rights agreements do not specifically
mention physical disability as a prohibited ground of discrimination.”
Nonetheless, the International Guidelines argue that the general equality
provisions found in the ICCPR can be interpreted to include a prohibition
of discrimination on the basis of physical disability. Article 26 of the ICCPR
provides that all persons are equal before the law and entitled to be free
from discrimination on the basis of “race, colour, sex, language, religion,
political or other opinion, national or social origin, property, birth or other
status.”” Physical disability, such as HIV infection, is not one of the
enumerated grounds. However, resolutions passed by the United Nations
Commission on Human Rights in 1995 and 1996 indicate that, in the
Commission’s view, the reference to “other status” in Article 26 “is to be
interpreted to include health status, including HIV/AIDS".” The result is

Jpdffacodeen.pdf> (date accessed: 29 July 2001) [hereinafter Code]. Among its more important
provisions, article 4.6 of this Code provides that “HIV/AIDS screemng should not be required of job
applicants” and article 4.8 provides that “Hiv infection is not a cause for termnation of employment.”

7 Likewise, article 14 (prohibition of discrimination) of the Enropean Cenvention, sugranote 15,
does not expressly include physical disability as a probited ground of diccrimination. Hov.ever, there
is a reference to discrimination on the basis of “other status,” which could be imterpreted asincluding
discrimination on the basis of physical disability.

7 Supra note 13, art. 26. Using similar language, article 14 of the Eurapran Cenvention, ibid,,
states that the enjoyment of the rights and freedoms set forth in the convention “shall be secured
without discrimination on any ground such as sex, race, colour, language, religton, pobtical or other
opinion, national or sacial origin, association with a nattenal minerity, property, birthor other status.”

7 Supra note 53, para. 86. See The protection of human nghts m the centext of human
immunodeficiency virus (HIV} and acquired immune deficiency syndrome (4108}, CHR Res. 1995/43,
UNHCHR, 1996, UN Doc. E/CN/RES/1996/43, online: Ecenemic and Sowal Counal Homepage
<http:/ferwwunhehr.ch/Huridocda/Huridoeansf/ Sy mbol) ECN4.RES 1936 43 En?Opzndocument>
(date accessed: 29 July 2001 Y; The protection of human rights in the centext of lteman immunedeficiency
virus (HIV) and acquired immune deficicney syndrome (40s), CHR Res. 199544, UNHCHR,, 1995,
online: Economic and Social Council Homepage
<http:/feww.unbehr.ch/Huridocda/Huridocansf/2848af403d M eclacl 2566090047700/ 5149 4023259



52 OSGOODE HALL LAW JOURNAL [voL. 39,NO. |

that, according to the Commission, under the /CCPR, people with HIV/AIDS
are entitled to the equal protection before the law, and freedom from
discrimination, on the basis of their physical disability. The International
Guidelines further argue that this obligation also requires that states enact
laws and policies to eliminate discrimination against people with
HIV/AIDS.” The Human Rights Committee formed under the JCCPR might
find this interpretation persuasive should it consider an HIV/AIDS-related
complaint.”

The right to freedom from discrimination on the basis of physical
disability is of great importance to people with HIV/AIDS because it provides
the broadest protection against discriminatory treatment based specifically
on HIV/AIDS status. Such a right could be used to demonstrate, for example,
that the denial of health care services to people with HIV/AIDS might
constitute unwarranted discrimination on the basis of a physical disability.
The denial of employment in areas where there is little or no risk of HIV
transmission might also constitute unwarranted discrimination, as may the
mandatory testing of international travelers.”

However, there are also a number of other human rights that might
apply to various HIV/AIDS-related situations. For example, the Universal
Declaration provides for “the right to marry and to found a family.”” The

84ad9802566ac005bdecb?OpenDocument#44> (date accessed: 29 July 2001).
» International Guidelines, ibid., para. 87.

7 The Commission on Human Rights is distinct from the Human Rights Committee. The
Commission is a political organ of the United Nations, established under the United Nations Charter.
The Commission is a forum where governments, international organizations, NGO's, and individual
experts discuss a wide range of human rights violations. The Commission meets annually and drafts
resolutions for adoption by the Commission. Individuals may also submit complaints to the
Commission, but the complaint must indicate a consistent pattern of gross violations of human rights.
With the consent of the state where the violations are alleged to have occurred, the Commission may
also conduct an official investigation. In contrast, the Human Rights Committec is a treaty body
created under the ICCPR, supra note 13, and its Optional Protocol, supra note 44. The Committee is
responsible for overseeing states’ compliance with the European Covention. The Committee can also
accept complaints of individual human rights violations if a state has ratified both the Enropean
Convention and the Optional Protocol. Russia has ratified both. Sce UNAIDS, The UNAIDS Guide to the
United Nations Human Rights Machinery: For AIDS Service Organizations, People Living with HIVIAIDS
and Others Working in the Area of HIVIAIDS and Human Rights (Best Practice - Key Material) (1997),
online: UNAIDS Homepage <http://’www.unAlDS.org/publications/documents/human/law
funaguide97kme.pdf> (date accessed: 25 September 2001).

7 Employment discrimination would also likely violate article 23 of the Universal Declaration,
supra note 12, which provides for the “right to work.” See International Guidelines, supra note 58, para.
127. See also the discussion of the Code, supra note 69 and accompanying text.

7% Supra note 12, art. 16.
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International Guidelines argue that this provision makes it clear that
mandatory pre-marital testing would violate the rights of people with
HIV/AIDS.” Likewise, forced abortions or sterilization of women with
HIV/AIDS would violate the right to found a family.™ The ICCPR provides
that no one “shall be subjected to arbitrary or unlawful interference with
his privacy, family, home or correspondence ... ." The International
Guidelines argue that this right to privacy includes an obligation to seek
informed consent to HIV tests and an obligation to maintain the privacy of
all HIv-related information.®® The authors also argue that mandatory HIV
testing or registration, except in cases of blood/organftissue donation, are
inconsistent with this right to privacy.”

The ICCPR includes the “right to liberty."* The Intemnational
Guidelines interpret this provision as including a right to liberty of
movement within a state, including the right to choose one's residence, as
well as a right to enter and leave the country.” There is no public health
rationale to limit the movement of persons on the grounds of HIV status,
thus, the HIV screening of international travelers is inconsistent with the
right to liberty.™ The Comment, considered above, also provides further
support for this position by stating that limits on the freedom of movement
of people with HIV are permitted only in very restricted circumstances.”
The International Guidelines also state that the right to liberty includes the
right to be free from compulsory HIV testing, such as compulsory testing in
the military or prisons, or the compulsory testing of sex workers, injecting
drug users, or men who have sex with men.” There is no public health
justification for such compulsory testing and it is thus an unwarranted
interference with the right to liberty.

77.€»‘upm note 58, para. 96,
” Ibid,

7 Supra note 13, art. 17.
i Supra note 58, para. 97.
51 Ibid., para. 93.

82 Supra note 13, art. 9.

& Supra note 53, para. 104.
& Ibid., para. 105. The International Guidelnes concede that come restrictions on permanent

residency might be justified duc to the costs assecaated with health care for pareons wath HIV/AIDS,
ibid., para. 105.

85 .
" See supra note 27 and accompanying tes.

86 Supra note 58, para. 113.
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The ICCPR states that everyone has “the right to freedom of
expression” including the freedom “to seek, receive and impart information
and ideas of all kinds.”® The International Guidelines state that this right
to receive information includes detailed uncensored information about the
HIv-related risks associated with injecting drug use and sexual activity, and
the measures available to reduce these risks.*® On this point, the
International Guidelines find further support in the Comment, which states
that the right to health requires the establishment of HIv-related
prevention and education programmes.” The ICCPR also provides that
everyone has the right “[t]o take part in the conduct of public affairs.””
According to the International Guidelines, this means that governments
should not deprive HIV/AIDS service organizations and advocacy groups
from the right to organize and the right to have their organizations
registered. Instead, states should encourage the interaction and dialogue
with, and among, HIV/AIDS non-governmental organizations.”' Again, this
point finds further support in the Comment, which states that the right to
health includes promoting the involvement of non-governmental
organizations making decisions and implementing health promotion
programmes.”

There are also specific international human rights obligations to
women under the Convention on the Elimination of all Forms of
Discrimination Against Women (1981).” The convention provides that the

87 Supra note 13, art. 19.
8 Supra note 58, para. 116.
& See supra note 26 and accompanying text.

QOSupra note 13, art. 25, Likewise, article 20 of the Universal Declaration, supra note 12, provides
that everyone has the “right to freedom of peaceful assembly and association.”

o1 Supra note 58, para. 117.
92 See discussion supra notes 29-30 and accompanying text.

93 GA Res. 34/180, UNGAOR, 47th Sess., UN Doc. A/34/46 (1979), online: United Nations
Homepage <gopher:/fgopher.un.org:70/00/ga/cedaw/convention> (date accessed: 29 July 2001)
[hereinafter Discrimination Convention]. The Soviet Union ratified this convention on January 23,
1981: Status of Ratifications, supra note 11. There is also an Optional Protocol to the Convention on
the Elimination of all Forms of Discrimination Against Women, GA Res. 54/4, UNGAOR, 2000, Supp.
No. 49, UN Doc. A/54/49, 5, online: United Nations <http://www.unhchr.ch/html/menuld/b
/fopt_cedaw.htm> (date accessed: 29 July 2001) [hereinafter Protocol], which creates a Committee on
the Elimination of Discrimination Against Women that can receive complaints by individuals claiming
to be the victim of a violation of the rights set forth in the Discrimination Convention. The Commitice
hasaiso issued recommendations relating towomen and health: CEDAW, General Recommendation 24,
Women and Health (Article 12}, CEDAW/C/199%1/W.G.1I/WP.2/Rev.1, online: United Nations
<http://www,un.org/womenwatch/daw/cedaw/recomm.htm> (date accessed: 25 September 2001). This
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parties to the agreement “condemn discrimination against women in all its
forms, agree to pursue by all appropriate means and without delay a policy
of eliminating discrimination against women.”* Noting that women are
disproportionately vulnerable to HIV/AIDS due to systemic discrimination
on the basis of gender, the International Guidelines argue that women's
needs must be specifically addressed. This includes the right of women to
have control over all matters relating to their sexual and reproductive
health, and measures to empower women to leave relationships that
threaten them with HIV infection, including appropriate divorce, child
custody, and property rights.”

Finally, international human rights include some economic rights
relevant to people with HIV/AIDS, including “the right to a standard of living
adequate for the health and well-being” of all persons.” According to the
International Guidelines, an adequate standard of living for all people is
essential to reduce the vulnerability to the risk and consequences of HIV
infection. If state services are limited, people with HIV should therefore be
entitled to preferential treatment due to their dire circumstances.”
Likewise, the right “to the enjoyment of the highest attainable standard of
physical and mental health™ means that states should provide appropriate
HIV/AIDS-related information, education, and support, including voluntary
and confidential testing, with pre- and post-test counselling.”

recommendation includes HIV specific measures, including, at paragraph 18, the nced to “ensure
sexual health information, education and services for all women and girls” and the need to address
unequal power relations based on gender that make it impossible for women and adolescent guls to
refuse sex or insist on safer sex practices. This Profoce! came into force in December 2000, Rusiais
not yet a signatory to this Protocol (see: http:/vvew.unhchr.chibtml/menu3/opt_cedaw.him).

94 Discrimination Convention, ibid., art. 2.

9. . .
d Supra note 58, para. 89. Article 59 of the Cemmument, supra 65, alco provides that states
commit to implement national strategies to promote “w.omen’s full enjoyment of all human nghts™ by
2005. See discussion supra note 67.

96 Universal Declaration, supra note 12, art. 25,
7 Supra note 58, para. 125.

98 ICESCR, supra note 14, art. 12, provides that everyaene has the night “to the enjoyment of the
highest attainable standard of physical and mental health” including measures necessary for the
“prevention, treatment and control of epidemic ... diseases.”

2 Supra note 58, para. 122. See also supra note 26 and accompanying test.
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A. International Law and Russian Constitutional Law

The international human rights treaties to which Russia is a
signatory contain enforcement mechanisms of varying strength. The
European Convention has developed the most effective mechanism. It
grants individuals the right to bring human rights violations before the
European Court of Human Rights, and provides that the court’s decisions
are binding on member states. The United Nations human rights treaties
contain less effective enforcement mechanisms, composed largely of a
requirement to report on measures taken to comply with the treaty
obligations, and less expansive rights for individuals to bring complaints.
Decisions taken under these treaties by the Human Rights Committee or
the Economic and Social Council are not formally binding on member
states. However, Russian law specifically provides that Russia’s
international treaties are a component part of Russia’s legal system, with
the result that Russian domestic courts must in theory enforce Russia’s
international human rights obligations.'” This has the potential to extend
the enforceability of international human rights obligations in Russia, well
beyond the enforcement mechanisms contained in the treaties themselves.
Article 15.4 of the 1993 Russian Constitution provides:

The generally recognized principles and norms of international law and the international
treaties of the Russian Federation shall be a component part of its legal system. If an
international treaty of the Russian Federation establishes other rules than those stipulated
by the law, the rules of the international treaty shall apply."™

The incorporation of international law into Russia’s legal system
represented a dramatic departure from previous Soviet practice. In the
Soviet Union, international law could not be directly invoked before and

100 For a critical discussion of the Russian efforts to incorporate international law into Russian
domestic law, see G. Ginsburgs, From Soviet to Russian Intemational Law: Studies in Continuity and
Change (Boston: Martinus Nijhoff, 1998). The author provides a pessimistic appraisal of Russia’s
efforts to incorporate international law, noting the general lack of adherence to law in Russia, as well
as insufficient training of judges and other legal officials in international law. The result is that
international law is infrequently invoked before Russian courts, notwithstanding its incorporation into
Russian domestic law.

101 Constitution of the Russian Federation, official text published December 25, 1993, Rossijskaya
Gazeta, trans. W. Butler & J. Henderson, Russian Legal Texts, The Foundations of a Rule-of-Law State
and a Market Economy (London: Simmonds & Hill, 1998). Sce also G.M. Danilenko, “The New
Russian Constitution and International Law” (1994) 88 Am. J. Int. Law 451.
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enforced by domestic courts.' Under the Soviet system, international
obligations would be applicable domestically only if they were transformed
by the legislature into a specific statute or administrative regulation. As a
result, the Soviet Union was able to sign the various United Nations human
rights treaties yet still avoid any implementation of these rights in domestic
law. This position on international law reflected the longstanding
isolationist tendency of the Soviet Union. However, this attitude began to
change under perestroika, fueled by a growing desire to build a modern
society based on the rule of law and operated in a manner consistent with
international human rights norms.'®

Some reformers proposed a gradual change of Soviet laws to bring
them into compliance with international standards. Others proposed a
more radical constitutional reform that would open the domestic legal
system to the direct application of international principles and norms: a
general constitutional principle proclaiming international law as part of the
law of the land. The reform began with the 1989 Law on Constitutional
Supervision'” that gave to the Committee of Constitutional Supervision the
power to review domestic laws with a particular focus on human rights."**
For the first time in Soviet history, there was a mechanism for the direct
incorporation of various international rules into the domesticlegal system.
During its short existence, this Committee found a number of Soviet laws
to be inconsistent with Soviet international obligations. For example, some
criminal law practices were found to be inconsistent with the presumption
of innocence found in Article 14 of the IcCPR.™ The infamous Soviet
regulations requiring residence permits were found to be inconsistent with
mobility rights found in the Universal Declaration and the ICCPR.™™

This lead to further reform in November 1991 when the Congress
of the People’s Deputies adopted the Declaration of the Rights and
Freedoms of Person and Citizen."™® This declaration incorporated
international human rights norms into Russian domestic law and provided

24
102 See, for example, Danilenko, ibid. at 458, The 1977 Sowiet canctitution did not allow the

direct operation of international law.
103 Danilenko, ibid. at 459.
104 1pid. at 460,
103 1pig.

108 1hig.
07 1bia.,

108 124 at 461
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that these international norms had priority over Russian law and directly
created rights and obligations under Russian law.'” In 1991, the Russian
parliament also created the Russian Constitutional Court and permitted
individuals to bring complaints of human rights violations before this court.
The constitutional court found various Russian laws to be inconsistent with
international obligations. For example, labour laws that were used to annul
contracts with persons who reached a pension age were found to be
inconsistent with the age discrimination provisions of the Universal
Declaration and other international treaties.""® Such cases demonstrated
that even before the 1993 Constitution, the Constitutional Court was
paving the way for the application of international norms in Russian
domestic law.

This process finally lead to the constitutional reforms of 1993, with
the direct incorporation of international law into the Russian legal system
in Article 15.4 of the 1993 Russian Constitution. The provision is significant
in a number of ways."' First, the article incorporates both treaties and
customary international law, and more specifically, provides that treaties
shall apply over inconsistent domestic laws. Second, with its broad
reference to “generally recognized principles and norms of international
law,” the article incorporates international law as it may develop in the
future, including decisions of competent international bodies such as the
United Nations Human Rights Committee. The general incorporation of
international law means that individuals may invoke all kinds of norms of
international law as part of the legal system of the land before any national
administrative agency or tribunal in Russia. Moreover, national tribunals
must give precedence to treaty norms, including all human rights-related
treaties, over domestic law. As a result, the application of international law
is not limited only to cases before the constitutional court. All levels of
Russian courts have the jurisdiction to rule on questions of international
law. To date, Russian courts have had little experience with the direct
application of international law and perhaps little knowledge of these
international norms. It remains to be seen the extent to which this dramatic
constitutional reform will be reflected in the lower courts in Russia.
However, article 15(4) of the Constitution may open the eyes of lawyers and
judges to the possibilities and relevance of international law, which may
lead to greater reliance on that body of law when pleading cases. As many

109 Supra note 101 at 461.
10 1yid at 462-63.
T i at 46s.
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of these rights relate to HIV/AIDS-related claims, the incorporation of
international human rights law into Russia domestic law may have a
significant impact on future HIV/AIDS-related cases in Russian courts.

B. Russian Federal Law on HIV/AIDS

Under both international law and Russian constitutional law,
Russian laws, including those relating to HIV/AIDS, must comply with
Russia’s international human rights obligations. Itiswithin this context that
Russian Jaw and practice relating to HIV/AIDS must be examined. In August
1995, the Russian Federation enacted the Russian Federal Law On the
Prevention of the Further Spread of Human Immunodeficiency Virus on the
Territory of the Russian Federation.' This is the most important piece of
Russian HIV/AIDS-related legislation, touching on a broad range of issues
including laws governing HIV testing, confidentiality, anti-discrimination
measures, and the right to medical treatment.

The following section of this article will focus on the specific
provisions of this legislation to determine the extent to which Russia’s
HIV/AIDS-related laws are consistent with Russia's international obligations.
As this section indicates, much of the Russian law demonstrates a
substantial commitment to comply with Russia's international obligations.
However, as illustrated below in Part III, much of Russia’s HIV/AIDS-
related practice violates both Russian law and Russia’s international
obligations.

Consistent with the provisions of the Constitution that incorporate
international law, article 2(3) of the Federal Law provides that if
international treaties establish rules other than this federal law, the rules
of the international treaty take precedence over domestic law."® This
article restates the obligations already established in article 15.4 of the 1993
Russian Constitution, making it clear that international treaties, including
all human rights treaties, take precedence over any contrary provisions in
the Federal Law on HIV/AIDS. The legislation then outlines the “guarantees
of the state,” the “rights and freedoms of HIV-infected individuals,” and the
laws governing HIV testing and confidentiality. Much of this law is

m Sobranie Zakonodatelstva Rossijskoy Federatsi, 1995, N.14, {in Rucsian} CD-ROM: Russzan
Legal Database GARANT, (Moscow, 2001) [hereinafter Federal Law]. For a general review of this
legislation, see S. Polubinskaya & E. Vassilieva, “Hiv-Speaific Legistation in the Ruszan Federation™
(1999) 18 Med. Law 351.

IBFederal Law, ibid.:“Inthe event that international treaties of the Russian Federationestablich

rules other than this Federal Law, the rules of corresponding international treaties apply.”
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consistent with Russia’s international human rights obligations. For
example, the legislation provides for “regular information for the
populace” on ways to prevent HIV infection.'™ The state “guarantees” the
availability of anonymous testing'"’ with pre- and post-test counselling.''¢
The legislation provides that HIV testing shall be voluntary'"” except where
HIV testing is required by law.'”® Such testing is mandatory for donors of
bodily tissues,'"” workers in fields specified by regulation,'”® and those in
confinement.'”!

According to the International Guidelines, the mandatory testing
provisions of the Federal Law, with the exception of the mandatory testing
of donors of bodily tissues, are inconsistent with international human rights
law. The Federal Law specifically contemplates the mandatory testing of
prisoners and such testing of prisoners is widely done throughout Russia.'*

He . P . . . g
Ibid., art. 4.1. This provision is consistent with the Intemational Guidelines, supra note S8,

para. 116, which argue that the right to freedom of expression requires the right to receive detailed
information about HIV prevention: see discussion supra note 81 and accompanying text. It is also
consistent with the Comment, supra note 26. Sce also CESCR, Concluding Observations of the
Committee on Economic, Social and Cultural Rights: Russian Federation, 20/05/97, E/C.12/1/Add.13,
online: United Nations HCHR Homepage <http://www.unhchr.ch/tbs/doc.nsf/(Symbol)
/bcal697eccfd2471802564b2003d06a670pendocument> (date accessed: 25 September 2001). The
Committee on Economic, Social and Cultural Rights has specifically recommended to Russia “an
information campaign which explains the nature of the disease [HiV], the modes of transmission,
including sexual modes of transmission, and prevention techniques be undertaken in the mass media”
(at para. 40): It also recommended that Russia “adopt laws and take all necessary measures to prevent
discrimination against persons who are Hiv-positive,” ibid.

Herderal Law, supra note 112, art. 4.1, The International Guidelines, supra note 58, paras. 97-99,
do not argue that international human rights obligations require the availability of anonymous testing;
however, they do argue that the right to privacy requires that all testing take place with informed
consent and in a manner that respects confidentiality.

Ie Federal Law, ibid., art. 7.7, The International Guidelines, ibid., paras. 121-22, argue that pre-
and post-test counselling is required by international human rights law that provides for the right to
the highest attainable standard of physical and mental health. Sec also article 12 of the ICESCR, supra
note 14, art. 12. See also the discussion supra at 81.

”7Federal Law, ibid., art. 7(3). The International Guidelines, ibid., para. 113, argue that the right

to liberty includes the right to be free from compulsory testing. See supra note 68.

18 Federal Law, ibid., art. 9.

i The International Guidelines, supra note 58, para. 98, argue that mandatory testing is

unjustified except in the case of donors of bodily tissues.
120 Federal Law, supra note 112, art. 9(3).

P21 1pid., art. 9(5).

12 Ibid. “Rules for the mandatory examination of individuals located in places of confinement,

15 established by the Government of the Russian Federation and is reviewed by it not less than once
every five years.”
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According to the International Guidelines, there is no public health
justification for the mandatory testing of prisoners and such testing is
therefore inconsistent with the right to liberty and security of the person
found in article 9 of the 7CCPR.® Article 9.3 of the Federal Law also permits
the Russian government to specify a list of workers who shall be required
to undergo HIV testing.'™ In September 1995, the government issued
regulations requiring the mandatory testing of all health care workers who
perform medical examinations, diagnosis, and treatment of people with
HIV/AIDS.'” To date, these are the onlyregulationsissued under Article 9.3,
however, the practice of mandatory testing of workers in Russia extends
considerably beyond this small class of health care workers,
notwithstanding the absence of any regulations permitting this widespread
mandatory testing. In requiring the testing of health care workers who care
for people with HIV/AIDS, the government appears to be concerned that
these health care workers might be infected in the course of their
employment.'” Of course, universal precautions are the only effective
measure to protect health care workers from occupationally acquired HIV

2 Supra note 58, paras. 111-13.
124 Supra note 112, art. 9(3).

125 List of Several Medical Prafessions to be Compulsory Tested for Hiv dunn3 the Requurcd Fro-
Emplayment Medical Examination and Pericdical Medical Examination, adopted by the Goveramant
of the Russian Federation, September 4, 1995, #8377, (in Ruccian) CD-ROM: Russian Lesal Database -
GARANT, (Moscov;, 2001). “The list of workers of separate trades, manufactures, the enterprizes,
establishments and the organizations which must undergo obligatory testing for the Hivanfection 15
as follows:

For revealing the Hiv-infection at reccipt for work and at pericdic medical suneys the following
workers are subject to obligatory physical examination:

Doctors, the average and younger medical personnel of the centres for the prevention and
struggle against AIDS, establishments of the public health services, the cpeerabzed branches and
structural divisions of establishments of the public health services, charged wath the direct inspaction,
diagnosis, treatment, care, and also the realization of medical examination and other work related to
persons infected with the HIV virus, and having with them dircet contact;

Doctors, the average and younger medical personnel of laboratorics (group of the perconnel of
laboratories) which carry out testing of the population on the Hivanfection and recearch of blocd and
the biological materials received from persons, infected with the HIV virus;

Scientific officers, experts, employees and workers of recearch establizhments, the enterprizas
(manufactures) for manufacturing medical and immuno-biclogical preducts and other orgamizations
whose work is connected to materials that contain the HIV virus.”

126 This concern is also reflected in article 21 of the Federal Law, supra note 112, that prowides
for “mandatory state insurance” for health care workerswhocare for people vith HIV/AIDS, Conoucly,
article 22, ibid., also provides for additional pay, reduced warking day, ond additional vaeations to
compensate these health care workers for their “particularly dangerous labour conditions.”
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infection.'” Mandatory testing will do nothing to provide these workers
with any greater level of protection.'® The rationale behind Russia’s
selective mandatory testing is unclear. According to the International
Guidelines, in the absence of any rational public health objective, such
testing is inconsistent with Russia’s international human right obligations.'?’

The Federal Law also deals with the controversial issue of the
mandatory testing of foreigners, providing that such foreigners are required
to present a “certificate of absence of HIv-infection™ if they wish to remain
in Russia for more than three months."*® When the legislation was under
consideration, it was proposed that all foreigners who visit Russia should
be required to present such a certificate. After heated debate, this proposal
was rejected with the result that only longer-term visitors to Russia are
required to present such a certificate. According to the International
Guidelines, the HIV screening of international travelers is inconsistent with
the right to liberty of movement.”' At the same time, the International
Guidelines acknowledge that longer-term residency may raise concerns

127 . cy . .
International Guidelines, supra note 58, para. 128. Sec also discussion supra note 69. Article
5.2(i) of the Code, supra note 69, endorses the use of universal precautions in workplaces where
workers come into contact with human blood and body fluids.

128 For a general discussion of this issuc, see W. F. Flanagan, “AIDS-Related Risks in the Health
Care Setting: HIV Testing of Health Care Workers and Patients” (1993) 18 Queen’s L.J. 71. Elsewherc
in the world, the concern has focused more on whether health care workers should be tested as a
measure to reduce the risk of HIv transmission from an infected health care worker to a patient. In
Russia, the concern appears to be the reverse, that is, focused more on protecting the uninfected
health care worker rather than patients in the health care setting. As noted, testing health carc workers
does nothing to reduce the risk of infection to them, so if that is the Russian rationale for such testing,
it is weak. In Canada, for example, a general consensus has emerged that the mandatory testing of
health care workers is, in most cases, an unnecessary and incffective way to reduce transmission in the
health care setting. In exceptional circumstances where there is a significant risk of transmission, for
example where the health care worker is performing highly invasive procedures such as surgery, and
the health care worker demonstrates inadequate infection control procedures, some mandatory
measures may be required. See M. Gardam, W. Flanagan & L. Salit, “The Hiv-Positive Dentist:
Balancing the Rights of the Health Care Worker and the Patient” (2001) 164(12) Canadian Mcdical
Association Journal 1715,

129 Supra note 58, paras. 127-28. The mandatory testing of workers, without any public health

rationale, is inconsistent with article 23 of the Universal Declaration, supra note 12, which provides all
with the “right to work.” Such testing is also inconsistent with the right to liberty found in article 9 of
the ICCPR, supra note 13, paras. 110-13. See also discussion supra note 69.

130 Supra note 112, art. 10. Article 11(2) also provides for the deportation of any forcign citizen
with Hivinfection, “unless otherwise established by international agreements” to which Russia is party.
Article 11(2) is not limited only to foreigners residing in Russia for more than threc months. In theory,
any visitor to Russia with HIV could face deportation, even short-tcrm visitors, unless such deportation
violated Russia’s international obligations.

1 International Guidelines, supra note 58, para. 105. Sce discussion supra note 78.
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about health care costs and suggest that some kind of testing requirement
may not be inconsistent with international human rights law."* It is thus
likely that the Russian laws governing the testing of foreigners are not
inconsistent with Russia’s international obligations.

Finally, the Federal Law provides for the creation of “conditions for
the realization of the rights of HIv-infected individuals provided for by this
federal law, and also for prevention of the spread of HIV infection.”**
Article 14 provides a right of medical care for people with HIV/AIDS “on a
common basis with all types of medical care in accordance with clinical
indications.”™ Article 17 includes a broad prohibition of discrimination:

Dismissal from work, refusal to provide employment admission to educational mstitutions
and institutions providing medical care, and the infringement of ather nghts and legiamate
interests of Hiv-infected individuals on the basis that they hasve Hiv-mfection, as well as
infringement of right to accommodation and other rights and legiimate interests of
members of families of HIv-infectionindividuals, are not allov.edif not othersice shpulated
in this Federal Law.™

The legislation contains a vaguely worded enforcement provision,
providing that the violation of the law will entail “disciplinary,
administrative, criminal and civil legal liability in established procedure.™**
On the whole, however, the equality provisions contained in the legislation
are broadly consistent with article 26 of the ICCPR, which provides for the
right to be equal before the law and, according to the Intenational

Guidelines, requires states to enact anti-discrimination legislation.!”
III. COMPLIANCE WITH FEDERAL LAW

Key provisions of the Federal Law are consistent with international
norms, including the requirement for voluntary testing with pre- and post-
test counselling, and a broad prohibition on discrimination against people
with HIV/AIDS. The most apparent inconsistencies relate to the mandatory
testing provisions for prisoners and health care workers who care for

32 1hid. at 106,

53 Supra note 112, art. 16.
B3 ppid, art. 14,
5 phid, art. 11.
36 1pid., art. 24

37
I Supra note 58, para. 85. The Comment, supra note 26, alzo calls for the enactment and
enforcement of anti-discrimination legislation. Sce supra notes 30-31.
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people with HIV/AIDS. In theory, a Russian judge might find such testing
provisions to be unlawful because they are inconsistent with Russia’s
international human rights obligations. However, in modern day Russia,
the more pressing question is the extent to which Russian practice is
consistent with Russian law. There is considerable evidence that Russian
government and medical authorities commonly ignore this law.'*
According to two reports published by the Names Foundation," and
another report published by 4IDS Infoshare,"*® there are a wide range of
human rights violations of Russian law in at least three major areas: HIV
testing, confidentiality, and the provision of health care.”! According to
these reports, testing without informed consent, the mandatory testing of
a wide range of groups, breaches of confidentiality, discrimination in
employment, and discrimination in the provision of health care services, are
all commonplace in Russia. Such practices are inconsistent with both
Russia’s domestic HIV/AIDS law and Russia’s international human rights
obligations.

138 Widespread failure to comply with Russian law is not confined to the health law ficld. For
example, although Russia has enacted sweeping reforms in its new criminal code, adopted in 1996, 0nc
author has observed that a study of this new law, although important, reveals “next to nothing about
its functioning in practice.” He adds that in Russia, the “correspondence between normative promises
on one hand and operational reality on the other is extremely loose and at many crucial points plainly
non-existent.” S. Pomorski, “Reflections on the First Criminal Code of Post-Communist Russia”
(1998) 46 Am. J. Comp. L. 375 at 376.

L Names Foundation, “Report: AIDS Related Violations of Human Rights and the Russian
Legislation” Report (May 1998) [hereinafter Report #1}; and Names Foundation, “Report #2:
Violation of Human Rights of Russian Federation Citizens in the Context of the AIDS Epidemic”
Report (Fall 1998) [hereinafter Report #2], online: Names Foundation Homepage <www.aids.ru>
(date accessed: 25 September 2001). The Names Foundation, founded in 1993, is a national non-profit
non-governmental organization located in Moscow that provides HIV/AIDS education services, provides
social support to people affected by HIV/AIDS, and advocates for effective and non-discriminatory
HIV/AIDS policies. The Names Project has documented numerous cases of human rights violations in
its two reports, both published on its web page. Report #1 notes that the information in the report “is
based on testimonies by people living with HIV/AIDS, their families and friends, medical professionals,
state officials, [and] workers at non-governmental organizations”(at 1). Report #1[ adds that only some
of the most “recent and obvious” cases are described in the report and the actual number of cascs is
significantly higher,

0 AIDS Infoshare, “Human Rights in Russia” Report (1998), online: AIDS Infosharc

<http:/fwww.spiral.com/infoshare/Article2.html> (date accessed: 25 September 2001) [hereinafter
AIDS Infoshare Report]. AIDS Infoshare, founded in 1993, is a Russian non-governmental organization
based in Moscow with the mission to “provide Russian individuals and organizations with the tools that
they need to fight HIV/AIDS and stds and human rights violations in the health system” (Homepage:
http:/fwww.spiral.com/infoshare/newsletterInfoshare.html).

i Repont#1 and Report #2, supra note 139, also document abuses in the area of Russian

criminal law and in the treatment of prisoners.
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A. HIV Testing

The Federal Law requires that HIV testing be undertaken only
“yoluntarily at the request of the individual ... with his or her consent.”"*
Nonetheless, the Names Foundation documents numerous examples of
cases of mandatory testing and testing without the consent or knowledge
of the patient. Under Russian law, mandatory testing is only permitted in
specific professions designated by the Russian government, namely health
care workers who treat people with HIV/AIDS." However, according to the
Names Foundation, in Russia, workers in many other professions are
regularly subjected to mandatory HIV testing even though they are not
included in this government decree.'* Such workers include salespersons
in stores and workers in restaurants™** who may be required to carry a
“sanitary booklet.” The Moscow Sanitary Surveillance Department requires
such booklets containing health-related information including HIV test
results. Certain drivers of public transportation must get tested every six
months and police are tested as a condition of employment. Moreover,
other entire populations are systematically tested," although this is not
required or permitted under the law."” These populations include medical
checkups for children participating in summer camps and when enrolling
in colleges and universities. Senior citizens entering institutions for the
elderly are regularly tested, as are pregnant women, and women seeking
abortions. All hospital admissions are routinely tested without their
knowledge or consent.'*

2 Supra note 112, arts. 73), 8(1).
143 Federal Law, ibid., art. 9. Sce discussion supra note 102,
i Repart #1, supra note 139 at 3,

Hs Report #1, supra note 139 at 6, documents a 1997 case deahing with arestavrant chefwhowas
HIv-positive and lived with a rcommate who was also Hiv-pasitive. In November 1997, the raommate
died of AIDS. The restaurant director, who knew that the tw o shared an apartment, harasced the chef
with questions and innuendoes, finally demanding that he provide an HIV certificate. Avare that fus
diagnosiswould he disclosed and used as a reason for dismussal, the restaurant chef choce tolema the
job.

146

147

Ibid.
See discussion supra note 105.

s Report #1,supra note 139 at 5, provides one example, from March 1993, where a patient was
tested for HIV while he was hospitalized, without his consent or knovledge, and the results turned out
to be positive. By the time the test results came back, the patient had already left the hospatal. The
hospital informed the Moscow AIDS Center that this individual had HIV. In erder to get thi; patient
to come and register at the AiDS Center, a request v.as sent to his local health care clinie mentioning
his HIv diagnosis and his home address. His diagnosis v.as thereby diccloced to all staff at the local
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According to the Names Foundation, most people are unaware of
their right to refuse to consent to an HIV test."*’ Even if aware of their right
to refuse to consent, most recognize that if they refuse consent, they may
be denied access to services. The effect of the threat of the denial of
services makes such testing, in effect, mandatory and not voluntary.

In October 1999, I conducted an anonymous written survey of the
project participants in the CARP training programme in St. Petersburg,
Russia.””® The forty-three survey participants were mostly health care
workers in the HIV/AIDS field, including medical doctors, epidemiologists,
psychologists, and social workers. They came from St. Petersburg and seven
other regions of Russia, not including Moscow. Although the sample size
was small, the survey results can be regarded as a reasonable snap shot of
some of the more common attitudes and practices among HIV/AIDS health
care workers in Russia. The survey revealed a number of interesting
findings. Fifty-six per cent of those surveyed indicated that they were aware
of cases where patients had been tested for HIV without their knowledge or
consent.” The participants were also asked: “If a person is tested without
their knowledge or consent, and the results are negative, little or no harm
has been done.” Fifty-three per cent indicated that in such a circumstance,
little or no harm has been done.'

The results suggest that most HIV/AIDS health care workers are
aware of cases where testing has been done without the knowledge or
consent of the patient. In conversation, most of our participants also freely

clinic without his consent, and the test had been performed without his knowledge or consent.
149 .
Ibid. at 3.

150 See supra note 1 and accompanying text for a description of the Canada AIDS Russia Projeet
(CARP). Forty-three of the sixty trainces in our Project participated in the anonymous survey, that is,
72 per cent of the participants. The trainces come from St. Petersburg and seven other regions of
Russia (excluding Moscow). Of those participating in the survey, 29 per cent were medical doctors, 23
per cent were epidemiologists, 14 per cent were psychologists, 9 per cent were social workers, 7 per
cent were members of the communities affected by HIV/AIDS, including those involved in a non-
governmental HIV/AIDS organization, and 18 per cent identificd as “other.” Sixty-three per cent worked
in a city of over one million residents. The rest (37 per cent) worked in a city between 100,000 and one
million residents. Thirty-three per cent were between the ages of thirty-six and forty-five; 30 per cent
between the ages of forty-six and fifty-five; 20 per cent between the ages of twenty-six and thirty-five;
9 per cent over the age of fifty-six; and 5 per cent under the age of twenty-five. Just over 50 per cent
of the survey participants were either doctors or epidemiologists. Including the social workers and
psychologists, 76 per cent of the survey participants were professionals working in the HIV/AIDS field.

151 . . .
Twenty-eight per cent were not sure and 14 per cent were unaware of any, testing without
informed consent.

2 Twelve per cent “strongly” agreed that little or no harm had been done, and 42 per cent

agreed; 28 per cent disagreed, and 14 per cent “strongly” disagreed.
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admitted that the testing of hospital admissions, for example, was routinely
done without the knowledge or consent of the patient. The results support
a finding that testing without informed consent is widely practiced in
Russia, notwithstanding the fact that such testing is directly in conflict with
the Russian Federal Law.' The survey results also suggest that the
majority of health care workers view the practice of testing without consent
asrelatively harmless, particularly if the results are negative, Finally, 75 per
cent indicated that they disagreed with the statement that there is broad
compliance with the Federal Law. This result suggests that most are aware
of the widespread lack of compliance with this law.

This casual attitude towards unlawful testing without consent fails
to appreciate that such testing is inconsistent with the autonomy and
privacy rights of the patient and a patient’s right to determine the nature
of his or her health care.'™ This practice also breeds distrust of the medical
system if people know that they might be tested without their knowledge
or consent. Establishing such trust is a vital part of fighting the HIV/AIDS
epidemic. If people at risk know that they cannot trust their health care
providers, they will avoid any circumstance where they might be tested
without their consent. The very people who should be encouraged to seek
testing, counselling, and treatment, are the same people that the system will
be actively discouraging from seeking this treatment.

B. Confidentiality

The Names Foundation has documented a large number of cases
where doctors and nurses have failed to respect a patient’s right of
confidentiality. One 1997 case deals with wrongful disclosure in the health
care setting.'” According to the Names Foundation reports, the mandatory

53 See supra note 105 and accompanying text. The 410S Infoshare Repont, supra note 149, abo
estimates that of the 142 million HIV tests performed in Russia from 1957 to 1994, only 0.624 parcent
were done with informed consent.

1. . cr
i The International Guidelines, supra note 53, para. 99, argue that the nght to priveey under
article 17 of the ICCPR, supra note 13, is violated by testing without informed conzent.

s Report #1, supra note 139 at §, records a case that oeeurred i December 1997, where a
patient diagnosed with pneumonia was admitted to a Moscaw hespital, An HIV test was taken chortly
before the patient died and the result was positive, The patient’s phytician, who was the head of the
department, disclosed the deceased man's HIV diagnosis to a wide ranse of people at the hespital.
When the deceased’s friends came to the hospital to pick up s possesaiens, a cleaming woman card
to them, *You came about that guy with HIV." Later in the hospital lobby, vath many people precont,
the physician publicly challenged the deceased patient’s friend for not having warned the hospitat of
his Hiv diagnosis. The physician further declared that he vould have to diccard alf medical equipment
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testing of migrant workers from states of the former Soviet Union is
commonplace and the results are routinely reported to their employers
without the knowledge or consent of the workers,'”® There is also a 1998
case dealing with wrongful disclosure by a school manager of a teenage
pupil’s HIV-positive status.””’ The pupil’s physician had informed the
principal who had in turn informed the school manager. The manager then
announced the pupil’s HIV status to the entire class.

Such breaches of confidentiality are inconsistent with Russian law'*
and Russia’s international obligations.'” They are also inconsistent with a
physician’s obligation to respect the confidentiality of medical information.
Wrongful disclosure is not only damaging to patients and their family, but
it also breeds distrust of medical practitioners and brings the practice of
medicine into disrepute. This is of particular concern with regards to
HIV/AIDS where it is crucial that people at risk have reason to believe that
they can trust the medical system to provide them with proper care and
respect their confidentiality. If this trust cannot be established, then people
at risk will be reluctant to seek out testing, treatment, and counselling. This
fear will increase the likelihood that they will transmit the infection to
others, because they will remain unaware of their HIV status and
uninformed about how to prevent its transmission.

C. Health Care

At least two key issues arise in Russia with regard to the provision
of health care to people with HIV/AIDS: (1) inadequate access to health
care, and (2) the lack of pre- and post-testing counselling. According to the
Federal Law, all HIV positive persons are entitled to the “[fJree provision

that had been used to treat the patient with HIV. The body was taken for autopsy and the physician
who performed the autopsy told the deceased man’s mother that her son died because he was
homosexual. The relatives were told that the official death certificate would carry the HIV diagnosis,
and the relatives paid a bribe of 400 rubles (about sixty-seven dollars), and the diagnosis in the death
certificate was changed.

16 pig.

157

Report #2, supra note 139 at 6.

18 Article 61, Federal Law On The Basics of Health Care of the Population in the Russian
Federation, enacted 22.07.1993, #5487-1, with corrections from 02.03.1998 (in Russian) CD-ROM:
Russian Legal Database - GARANT (Moscow, 2001) provides that health care workers shall maintain
the confidentiality of medical information. See Report #2, supra note 139 at 5.

159 The International Guidelines, supra note 58, para. 99, argue that the right to privacy found in

article 17 of the ICCPR, supra note 13, is violated by a failure to protect confidentiality, “particularly in
the health and social welfare setting.”
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of all forms of qualified and specialized medical care."™ This provision
assumes that there will be adequate funding for these services but such
adequate funding is rarely available. Access to adequate HIV/AIDS care is
particularly difficult in the regions, so many Russians with HIV move to
Moscow or St. Petersburg to seek treatment. According to the Names
Foundation,' these Russians are frequently prevented from doing so due
to the strict system of residence registration.'"* Non-residents are also not
entitled to free medical care because free health care is accessible only to
residents.' People with HIV/AIDS are also expected to seek treatment at
the local AIDS centre, which might not have the specialized care needed in
a particular case.'” However, people with HIV are frequently denied
treatment at other health centres because the staff at these centres refuses
to examine or treat people with HIv."*

In the course of my work with non-governmental HIV/AIDS
organizations in the context of the Canada AIDS Russia Project,”” one of
the NGO participants informed me of his ongoing HIV/AIDS legal battle in
Sochi, in the south of Russia. The case, one of the very first HIV/AIDS-
human rights related court cases in Russia, deals with allegations of breach

160 Supra note 112, art. 4(1).
Te1 Report #1, supra note 139 at 6-7.

162 These residency laws have been deemed an unconstituttonal bmit en freedom of movement
and choice of residence. See S.P. Boylan, “The Status of Judicial Reformin Ruzzia” (1993) 13 Am. U,
Int’IL. Rev. 1327 at 1336-37, where he notes that these residency permuts are prohibited by the 1993
Russian Constitution. Nonetheless, the Mayor of Moscow has stubbornly attempted to presere this
pass system to prevent people from moving to Moscow, notwithstanding repeated rulings by the
constitutional court of Russia declaring the pass system to be unconstitutional.

163 Report #1, supra note 139 at 7.

1% 1bid, ar7-s. Report #1 documents one case, in March 1993, v here an HIV-positive patient was
referred by the Moscow AIDS Center to a Moscow City Hospital for the treatment of a neuralogieal
condition. The Moscow A1DS Center did not have neurologists qualificd to treat this condition. The
Head Doctor of the hospital refused to treat this patient caying that, although he was not afraid of
getting AIDS, there is nothing he could do for the patient because hus hospital treats “a totally diiferent
type of disease.”

165 Ibid. at 7. This refusal to provide care is contrary to article 124.1 of the Cnnunz! Code af the
Russian Federation, Sobraniye Zakonodatelstva Rossijskoi Federatsii (1996), No.28, item 2954; trans.
W. Butler, The Criminal Code of the Russian Fedcration, {Simmonds & Hilt Publishing Ltd., London,
1997) which provides that “[f]ailure to offer medical assistance to a patient by an mdmidual who o
obliged to offer such assistance in accordance with a law or a special regulation, of such neghigence
caused medium harm to the patient’s health ... ™ is a cnimnal offense.

166 e . .
For a description of this project, see supra note 1,
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of confidentiality and the wrongful denial of medical services.'”” The
complainant underwent an “anonymous” HIV test in 1988 and the results
were positive. The complainant alleged that because the local medical
authorities could not locate him to inform him of the result, they undertook
a search that included informing his employer of the results of this test.'®
The complainant also alleged that the AIDS Centre had violated his right to
health care under Article 14 of the Federal Law."” He complained that the
AIDS Centre should compensate him for the cost of certain trips to St.
Petersburg to seek treatment that was unavailable at the Centre. He also
alleged that the Centre had denied him access to dental treatment for
which he was eligible. On the question of access to care, the Court found
in favour of the complainant, ordering the AIDS Centre to reimburse the
complainant the costs of his trips to St. Petersburg for treatment and
reimburse him for the costs of certain dental treatment.'” The AIDS Centre
had argued that because the complainant had gone to St. Petersburg for
treatment without any referral from the AIDS Centre, his travel costs should
not be covered. The Court found that notwithstanding the lack of a referral,
the plaintiff had a right to choose his place of treatment'”’ and the reasons
given by the AIDS Centre for refusing to pay these travel costs were
“unreasonable.” Regarding the allegations of breach of confidentiality, the
Court found that there was insufficient evidence to find a breach of
confidentiality,'” noting that the alleged breach took place in 1988 and the

167Shestakov v. Sochi City Centre on Prevention and Fight of AIDS and Infectious Diseases, Central
City Court of Sochi, Krasnodar Territory (March 20, 2000) [hereinafter Sochi]. This is an unofficial
court record; it is available on file with the author.

168 Ibid. The complainant also alleges that when he challenged the medical authorities for having

disclosed his status to his employer, the medical authorities then issued a statement to his cmploycr
stating (falsely) that the complainant was HIV negative.

169 Article 14 of the Federal Law, supra note 112, provides that persons with HIV/AIDS are

“provided on a common basis with all types of medical care in accordance with clinical indications.”

170 The plaintiff was awarded damages of approximately 5000 rubles, or $180 US, about the
equivalent of a typical monthly wage in Russia.

m The court relied on section 7 of the Federal Law “On Social Defense for the Disabled in the

Russian Federation”, [1995] (in Russian) Sobraniye Zakonodatelstva #48, 4563, onlinc: Consultant-
Plus (Russian Legal Database), <http://base.consultant.ru/> (date accessed: 25 September 2001)
which provides disabled persons with “a choice of establishment” from which to seek care.

172 The complainant had alleged that the breach of confidentiality had caused him “psychological

harm,” entitling him to compensation under articles 151 and 1099 of the Grazhdanskii Kodeks Rossiskoi
Federatsii/Russian Civil Legislation (Part | and I} and Other Surviving Civil Legislation of the Russian
Federation, eds., compil., trans. from Russian, W. Butler (London: Simmonds & Hill, 1999). Articlc
151 provides that monetary damages shall be paid for psychological harm, including physical and
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plaintiff had delayed bringing any action against the physician in question
until twelve years later.

The case is significant because it is the first case in Russia where a
court has actually found that a local AIDS centre has failed to provide the
level of care required by the Federal Law. It challenges the widespread and
casual disregard within which many health care institutions in Russia hold
the Federal Law. Unfortunately, however, the case can only have a limited
impact. Russian law, like most continental European systems, has not
adopted the principle of stare decisis, thus cases have little or no
precedential value."”

In addition to inadequate health care, the Names Foundation has
also documented examples of a failure to provide adequate pre- and post-
test counselling. According to the Names Foundation, none of the 10 state-
run anonymous testing sites in Moscow provides adequate pre- and post-
test counselling.'™ If the screening test result is positive, the patient is told
that the test is unclear, and referred to the Moscow AIDS Center to confirm
the result. No other information or counselling is offered. Moreover, many
people fail to attend the AIDS Centre to receive further treatment and care.
The failure to provide proper pre- and post-test counselling is inconsistent
with the Federal Law which requires that pre- and post-test counselling be
provided whenever one undergoes a medical examination for HIV.!™

IV. RUSSIA AND THE RULE OF LAW

In Russia, there is a widespread failure to comply with the
provisions of the Federal Law. This raises broader questions about the role
of law and the courts in Russian society, and the issue of the extent to which
the “rule of law” exists in Russia. The “rule of law" is a term used to
describe a legal system in which the law is transparent and effectively binds
all, including the state and its most powerful citizens, and is generally
respected by most members of society. Such a society is governed by the
“rule of law.” A number of writers have commented on the lack of the rule

mental suffering, arising out of actionsviolating “personal non-property rightser nfninging other non-
material values ... .”

7 Boylan, supra note 162 at 1341-42. There is also no system for reparting cazes m Rucsa. 1
was able to gain access to the handwritten decision of the court only becaure the complunant pe st
to me.

174 ”

Report #1, supra note 141 at 4.

17 Supra note 112, art. 7(1).
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of law and a mature legal culture in Russia.'” They note that this lack of
the rule of law can be traced to a number of factors, including a history of
corruption, the “paradox of over-legislation,”'” the traditional role of law
in Soviet society, the historic lack of an independent and well-informed
judiciary, and difficulties in enforcing judicial decisions.

The rise of organized crime in Russia has undermined the
development of a rule of law culture in Russia. For example, the voucher
privatization programme in Russia, whereby many state industries were
sold to private shareholders, was done in such a manner that organized
crime groups were able to illegally acquire control of a significant
percentage of enterprises undergoing privatization."”” Two-thirds of
Russians polled have stated that their opinion of privatization was that it
was “legalized theft.”'™ The result is that criminal organizations exercise
broad control over economic activity in Russia, resulting in widespread
corruption and leading to a broadly held contempt for judicial and state
institutions that appear unable to exercise any control over these
organizations.

Although the state is weak, Russian legislators have nonetheless
vigorously pursued the enactment of new legislation, particularly in the
economicsphere, resulting in many laws that have been imprecisely drafted
and are inconsistent with other laws or regulations. One writer has
described this phenomenon as a “paradox of over-legislation.”'® The
Federal Law reflects this legislative enthusiasm in Russia. Progressive laws
largely consistent with international best-standards are enacted, but such
laws, frequently referred to in Russia as “paper rights,” have little influence
on ongoing unlawful practices. The inclusion of international obligations
in the Russian constitution also reflects this optimistic zeal for sweeping
legislative reform that in reality has little social impact. Such laws fail to
address the large gap that exists between the de jure and de facto practice
oflaw in Russia, reinforcing a tradition where the formal content of the law

176 K. Halverson, “Resolving Economic Disputes in Russia’s Market Economy” (1996) 18 Mich.

J. Int’I L. 59; K. Storin Doty, “Economic Legal Reforms as a Necessary Means for Eastern European
Transition into the Twenty-First Century” (1999) 33 Int’l Lawy. 198; and Boylan, supra note 162.

77 Halverson, ibid. at 95.

178 Ibid, at 94. For a discussion of organized crime in Russia, see L. Shelley, “Privatization and

Crime: The Post-Soviet Experience,” (1995) 11 J. Contemp. Crim. Just. 244.

7 1bia,

180 Ibid. at 95. This is particularly the case in economic regulation, where “it is difficult to conduct
business in Russia without being in technical violation of the myriad, constantly changing laws and
regulations issued by the Russian bureaucracy,” ibid.
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is less significant than the selective and uneven manner in which the law is
enforced in practice.

The history of the Soviet system also contributes to the lack of a
rule of law in Russia. Under the Soviet system, the law was primarily a
means to reinforce the power of the state and the Communist Party.™ The
law was subordinate to these institutions, which were free to disregard the
law if it interfered with conflicting political objectives. It was not only the
Party and the state that casually disregarded the law when convenient to do
so. Although the Soviet system outlawed essentially all private economic
activity, the failings of the system lead to widespread bartering and other
informal transactions, in effect creating a sphere of private economic
activity that functioned outside the law. Such conduct was commonly
accepted in the Soviet Union, creating an entire range of illegal activity that
was popularly regarded as legitimate. The historic failure of Soviet law to
command broad compliance and respect, both from the population and the
state, lingers and contributes to the barriers in establishing the rule of law
in modern Russia.

The courts were also weakly developed institutions during the
Soviet era. The power that Communist Party officials wielded over the
judiciary was commonly referred to as “telephone justice.”'” Judges would
clear their decisions with the Communist Party prior to rendering any
decision, leading to a long history where they were susceptible to coercion
and even bribery. The prestige and power of the courts suffered. Although
efforts have been made to enhance the independence of the judiciary,’™
funding is limited and Russian judges remain poorly paid. Most judges in
Russia are now appointed for life,"* but the majority of those currently
serving as judges were appointed prior to the adoption of this policy. Asa
result, the majority of judges are still serving out a variety of terms with
hopes of a reappointment for life, making them more susceptible to
political influence.' Moreover, there may still remain other ways for local

81 pid ar 08,

2
52 Ibid. at 100. See also Boylan, supra note 162 at 1327,

8. .

s See T.E. Plank, “The Essential Elements of Judicial Independence and the Experience of Pre-
Soviet Russia” (1996) 5 Wm. & Mary Bill Rts. J. 1, for a diccussion of the clements escential to judicial
independence, including fixed tenure, fixed and adequate compencation, mmmumaquabfications, and
limited civil immunity.

T84 Boylan, supra note 162 at 1332,

8. L . .
185 Boylan, ibid. at 1332, published in 1998, estimated that as of publication, enly 20 par cent of
Russian judges were appointed for life.
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political officials to influence judges, since these officials may control
aspects of the judge’s livelihood, such as access to public housing.'®
Questions also remain about the competence of Russian judges. One
author has argued that some of the brokerage firms appearing before
economic court judges are more knowledgeable about the law than the
judges." There is also a lack of familiarity among judges of many of the
newer legal developments, particularly with the incorporation of the
international legal norms into Russian law, via the 1993 Russian
Constitution, and in specific cases, such as the Federal Law."™® Because
Russian judges have no tradition of interpreting and applying international
law in domestic cases, they remain unfamiliar with these norms. Finally,
there are ongoing difficulties in enforcing judicial decisions, a matter that
impairs judicial prestige and respect. The most prominent example of
disregard for judicial decisions is the ongoing attempts by the Mayor of
Moscow to preserve the residency permits system notwithstanding the fact
that the Constitutional Court of Russia has repeatedly declared the pass
system to be unconstitutional,'®

These factors lead to a weak judiciary and weak legal culture in
Russia. Russians remain suspicious of their judiciary’s capacity to
understand and enforce the law. Substantive reform requires a
reorientation of the court system from the bottom up, as well as a change
in social attitudes towards law and legal institutions. Some change is
underway with the development of an independent and stronger judiciary.
There are also other encouraging examples. Recent cases before Russian
courts have successfully challenged various Russian practices and laws.'
The HIV/AIDs-related case discussed earlier”' is another important example
where a Russian court successfully enforced the provisions of the Federal
Law. Although the progress is slow, there is reason to believe that the

186 Halverson, supra note 176 at 102.
187 Ibid.

158 Sece discussion supra note §9.
189 Boylan, supra note 162 at 1332.

190 Boylan, ibid. at 133940, cites a number of examples. Russians typically charge different
prices for foreigners and Russians for hotels, trains, and plane tickets. In one case, this practice was
successfully challenged as inconsistent with Russian law that provides that prices for goods will be the
same regardless of nationality. Russian judges have also successfully challenged the constitutionality
of various procedures in Russian criminal law, including the practice of allowing prosecutors to appeal
acquittalsand the failure of the Russian government to extend throughout Russia the right to jury trial.

9
11 Sochi, supra note 167. See also discussion supra note 161.
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Russian judiciary is gradually growing in independence, stature, and
influence.

V. CONCLUSION: TOWARD COMPLIANCE WITH
THE RULE OF LAW

This article has examined Russia’s international human rights
obligations and the extent to which Russia's current HIV/AIDS law and
practice are consistent with those obligations. With some exceptions,
notably the mandatory testing of prisoners and health care workers who
care for people with HIV/AIDS, most aspects of Russia’s HIV/AIDS laws are
consistent with Russia’s international obligations. Indeed, both Russian
constitutiorallaw and its Federal Law specifically provide that international
human rights obligations will take precedence in the event of conflict.
However, this article has also documented key elements of HIV/AIDS
practice in Russia that are inconsistent with both the Russian HIV/AIDS law
and Russia’s international human rights obligations, demonstrating that
there is a casual and widespread disregard of HIV/AIDS-related laws in
Russia. As noted in the Comment, this failure to enforce domestic law is
itself inconsistent with Russia’s obligations under the ICESCR.'*

These findings raise the question of what domestic reform efforts
can be undertaken to promote practices consistent with the rule of law in
Russia, especially as it regards HIV/AIDS-related matters. In particular, what
might be the role of medical professionals and community groups in the
enforcement of the Federal Law in a manner consistent with Russia’s
international human rights obligations? The rule of law largely starts and
ends with the recognition of the supremacy of law by all citizens. The
developing HIV/AIDS non-governmental organizations in Russia have a
crucial role to play. As these groups grow in number and strength, in part
through the assistance of international development donors,"” they can
become more active about improving the human rights literacy of their
members, including their rights to: confidentiality, consent to medical
treatment, and freedom from discrimination. Interested citizens must
develop the capacity to do more to turn these “paper rights” into legally
enforceable and widely recognized rights, as demonstrated by the successful

9. . .
2 See discussion supra note 31-32,

103 One of the key objectives of CARP has been the development of nine community-baced non-
governmental HIV/AIDS organizations, two in St, Petersburg, and seven other groupsinsesen different
regions of Russia. There are also a number of other donors involved in GO development m Rucza,
notably the Soros Foundations Network. For a discussion of CARP, sce supra note 1.
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legal effort to challenge the practices in the Sochi AIDS Centre. Workshops,
publishing of pamphlets, and general education, are all means to
accomplish this objective. Documenting human rights abuses, as has been
done by the Names Foundation and AIDS Infoshare in Moscow, is also
crucial to the promotion of the rule of law.' A single story of disregard for
the Federal Law, if unrecorded and unrecognized, simply supports an
argument that the rule of law has no application in Russia. However, if
these stories are collected together, documented, and made readily
available to the public, the lack of rule of law becomes increasingly visible.
The rule of law will gain in strength over time. It is easy to despair in
circumstances where the rule of law is so broadly disregarded, but the law,
even in Russia, can provide important moral and political support for the
protection of the rights of people with HIV/AIDS. As the rule of law grows,
so will the protection of the interests and rights of Russians living with
HIV/AIDS.

Medical professionals also have an important role to play. They
need to take a leading role in informing themselves of their legal
obligations, and developing policies and practices that are consistent with
Russian law and international standards. For example, medical
professionals must be trained to understand the importance of informed
consent to HIV testing as required by the Federal Law. Health care
professionals must challenge the casual and widespread disregard of this
law. The continuation of this practice by medical professionals contributes
to contempt for the rule of law in Russia and brings the medical profession
into disrepute. It is corrosive of Russia’s larger goal to develop a society
governed by the rule of Jaw.

These measures can help to build a legal culture based on rule of
law in Russia. Perhaps even more importantly, they can assist Russia in its
fight against HIV/AIDS. Respecting the rights of persons with HIV is a crucial
component of any effective HIV/AIDS strategy. Effective public health
measures to prevent the spread of this disease require the respect,
confidence, and trust of affected populations. This can only be maintained
in an atmosphere where the rights and dignity of people with HIV are
protected by law, and where the law commands the respect of its citizens.

194 As noted by in the 4/DS Infoshare Report, supra note 140, the law must be “brought down from
the shelves and put into the hands of the people ... [iJt must be presented in a way that it becomes a
tool ... .” People need to be “armed with the knowledge of their rights before entering into a
relationship with medical professionals.”
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