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Catholic Social Teaching and Its Impact
on American Law: Some Observations on
the Past and Reflections on the Future

Lucia A. Silecchia

1. Introduction

In recent years, greater attention has been paid to the influence of
Catholic social teaching as a contributor to legal debates in American
society, as scholars seek to understand the contribution that this tra-
dition can make to help address the complex political, moral, and social
issues that confront the modern world." The papacy of a politically
knowledgeable, prolific, and peripatetic pope has brought the message
of Catholic social thought to bear on social questions around the globe.?
More locally, American bishops have, in recent decades, issued pastoral
letters and statements on such fundamental moral questions as the
sanctity of human life, the gravity of war and peace,* environmental

Lucia A. Silecchia is Associate Professor of Law, The Catholic University of America;
J.D., Yale Law School; B.A. Queens College (C.U.N.Y.). I am very grateful to my re-
search assistant, Nicole Stach, Columbus School of Law, Class of 2005, for her research
assistance. I am also indebted to Stephen Young of the Catholic University Law Library
for his help. Finally, I am deeply thankful to Dean Mark Sargent, Villanova Law School,
and the VILLANOVA JOURNAL OF CATHOLIC SOCIAL THOUGHT for the opportunity to partici-
pate in the conference for which this paper was prepared.

1 For an extensive, classical discussion of this question, see e.g., CHARLES D. SKOK,
PRUDENT CIVIL LEGISLATION ACCORDING TO ST. THOMAS AND SOME CONTROVERSIAL AMERICAN
LAw (1967) (exploring relationships between law and the Catholic tradition, with par-
ticular emphasis on the teaching of St. Thomas Aquinas), and GEORGE V. DOUGHERTY,
THE MORAL Basis oF SociAL, ORDER ACCORDING TO StT. THOMAS (1941) (discussing teach-
ings of St. Thomas Aquinas with regard to the interrelationships between justice,
religion, and the social order).

2 The particular impact of Pope John Paul II’s papacy on democratic political systems
is studied more fully in George Weigel, Catholicism and Democracy in the Age of John
Paul II, 4 Locos 36 (2001).

8 See, e.g., NATIONAL CONF, OF CATHOLIC BisHOPS, LIVING THE GOSPEL OF LIFE: A CHAL-
LENGE TO AMERICAN CATHOLICS (1998) [hereinafter LiviNG THE GOSPEL OF LiFE] and Na-
TIONAL CoONF. OF CATHOLIC Bistnops, FAITHFUL FOR LiFE: A MORAL REFLECTION (1995). See
also UNiTED STATES CoONF. oF CATHOLIC BisHops, A MATTER OF THE HEART (2002).

4 See, e.g., NaTIONAL CONF. OF CATHOLIC BisHoPS, THE HARVEST OF JUSTICE 1S SOWN IN
PEACE (1993); NatioNAL CoNF. oF CaTHOLIC BisHops, THE CHALLENGE OF PEACE: GoD’s

JOURNAL OF CATHOLIC SOCIAL THOUGHT - 1:2, 2004, 277-312.
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responsibility,® economic justice,® and the responsibility of individuals
and governments to assist the most vulnerable among us both nation-
ally” and globally.? The American bishops have also explored the scope
of responsibility for Catholic citizens as participants in political af-
fairs.® Undergirding this activity has been, of course, the Church’s tra-
dition of social teaching as explained most fully in the past century
through a series of social encyclicals that articulate essential moral
principles to guide decisions on social policy.°

As it has developed, Catholic social teaching clearly envisions a role
for the Church to play in shaping society. This teaching is conscious

PromisE aAND OUr REsSPONSE (1983) [hereinafter THE CHALLENGE OF PEACE]; NATIONAL
Conr. or CarnoLic BisHoPs, SowiNg WEAPONS oF WAR (1995); and Bishop Wilton D.
Gregory, Statement on War with Iraq (March 19, 2003). See also Kenneth D. Wald,
Religious Ethics and Public Opinion: The Impact of the Bishops’ Peace Pastoral, 52 REv.
Porrrics 112 (1992) (evaluating efficacy of bishops’ statement on peace).

5 See, e.g., UNITED STATES CONF. OF CATHOLIC BisHOPS, GLOBAL CLIMATE CHANGE: A PLEA

FOR DIALOGUE, PRUDENCE, AND THE COMMON GooD (2001), and NATIONAL CoNF. oF CATHO-
Lic BisHOPS, RENEWING THE EARTH (1992).

8 See, e.g., NATIONAL CONF. OF CarHoLIc BisHops, Economic JUSTICE FOR ALL (1986).
This statement was evaluated at length in Charles E. Curran, Ethical Principles of
Catholic Social Teaching Behind the United States Bishops’ Letter on the Economy, T J.
Bus. Ernics 413 (1988). The extent to which the bishops’ economic teaching is intended
to have widespread effect is evaluated at length in Jeremy Waldron, Religious Contri-
butions in Public Deliberations, 30 SAN Dikco L. REv. 817 (1993).

7 See, e.g., NATIONAL CONF. OF CATHOLIC BisHops, RENEWING U.S. LEADERSHIP IN REFU-
GEE ProTECTION (2001).

8 See, e.g., UNITED STATES CONF. OF CATHOLIC BISHOPS, MILLENNIUM CHALLENGE AcC-
COUNT: A PROPOSED CONCEPTUAL APPROACH FOR ELIGIBILITY (2002), and NATIONAL CONF. OF
CatHoLIC BisHOPS, A JUBILEE CALL FOR DEBT FORGIVENESS (1999).

9 See UnITED STATES CONF. OF CATHOLIC BIsHoPs, FarraruL CrrizensHip: Civic RESPON-
SIBILITY FOR A NEW MILLENNIUM (1999) [hereinafter FArturuL CITIZENSHIP] (copy on file
with the author).

1° This tradition is, in turn, deeply rooted in scriptural teachings that date back
several millennia. See UNITED STATES CATHOLIC CONF., SHARING CATHOLIC SOCIAL TEACH-
ING: CHALLENGES AND DEcisions 1 (1998) [hereinafter SHARING CATHOLIC SOCIAL TEACH-
ING], (“Catholic social teaching is a central and essential element of our faith. Its roots
are in the Hebrew prophets who announced God’s special love for the poor. ... It is
founded on the life and words of Jesus Christ.”); Robert J. Araujo, S.J., Christian Social
Thought and American Public Policy: A Dialogue Between the Laity and the American
State, 35 J. CHURCH & STATE 751, 754 (1993) (“The general themes of social justice and
fair play and how people ought to live with one another are major topics addressed in
the Old and New Testament.”); Id. at 759. (“The examination of Scripture illustrates
that the teachings of Jesus addressed questions about justice which you see in our
contemporary world.”). See also Avery Cardinal Dulles, Catholic Social Teaching and
American Legal Practice, 30 ForpHaM. Urs. L.J. 277, 279 (2002) (“It seems safe to say
that no other institution has developed a body of social teaching rivaling that of the
Catholic Church in depth, coherence, and completeness.”).
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that the Church’s ultimate responsibility is not a worldly one, and it
leaves considerable discretion to the judgment of the laity with regard
to implementation.'* Yet, in spite of this, the Church’s social teaching
posits a role for itself that is active, optimistic, and increasingly ecu-
menical and global in perspective. The United States is, clearly, subject
to the influence of this teaching. The interplay between Catholic social
teaching and American law is a fascinating, complex, and, at times,
tense relationship—a relationship to which these reflections are
directed.

The first part of this discussion will explore how leading Church docu-
ments define the proper scope of influence for Catholic social teaching.
After this brief background, the discussion will turn to reflection on the
impact that Catholic social teaching has had on American law and
politics. Most importantly it will focus on and explore three obstacles
that have been barriers to a greater role for Catholic social thought in
American legal and political discourse.

I1. The Role of Catholic Social Teaching as Articulated by the
Social Encyclicals

Over the years, the Church has developed a vision of its role in ad-
vancing its social teaching through law and other social institutions. As
explained eloquently by Pope John XXIII, “the Church’s teaching on
social matters . .. has truth as its guide, justice as its end, and love as
its driving force.”*? This proposition—that a religious body should have
a share in the affairs of this world—was not entirely self-evident nor
uncontroversial.'® The Church set out to establish that, although she is

11 See notes 76-89, infra, and accompanying text.

12 See PorE JouN XXIII, MATER ET MAGISTRA (1961), reprinted in CATHOLIC SOCIAL
THOUGHT: THE DOCUMENTARY HERITAGE [ 226, at 120-121 (David J. O’'Brien & Thomas A.
Shannon eds., 1992) [hereinafter CatHOLIC SoCIAL THOUGHT].

13 See Pork JonN PauL II, CENTESIMUS ANNUS (1991), reprinted in CATHOLIC SOCIAL
THOUGHT, supra note 12, | 1, at 439. Pope John Paul II explains:

In Pope Leo XIII’s time, [the] concept of the church’s right and duty was far from being
commonly admitted. Indeed, a two-fold approach prevailed: one directed to this world and this
life, to which faith ought to remain extraneous; the other directed toward a purely other-
worldly salvation, which neither enlightens nor directs existence on earth. The Pope’s ap-
proach in publishing Rerum Novarum gave the church citizenship status.

Id. 9 5, at 443.
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a religious institution, she nevertheless has a legitimate role to play in
the legal and social arenas of the earthly world.'*

This theme has been developed extensively in encyclical teachings
but, perhaps, nowhere as eloquently as in Gaudium et Spes which de-
clared that:

Christians, on pilgrimage toward the heavenly city, should seek and savor the
things that are above. This duty in no way decreases, but rather increases, the
weight of their obligation to work with all men in constructing a more human
world.*®

14 The Church laid claim to this social expertise from the very earliest of the modern
encyclicals. See PopE LEo XIII, RERUM NoOVARUM (1891), reprinted in CATHOLIC SOCIAL
THoUGHT, supra note 12, 13, at 19. (“ITThe Church uses its efforts not only to enlighten
the mind, but to direct by its precepts the life and conduct of men.”); Id. 18, at 21 (“The
things of this earth cannot be understood or valued rightly without taking into consid-
eration the life to come, the life that will last forever.”). See also PopE Prus XI, Quan-
RAGESIMO ANNO (1931), reprinted in CATHoLIC SocCIAL THOUGHT, supra note 12, | 41, at
50-51 (noting “it is our right and our duty to deal authoritatively with social and
economic problems”); MATER ET MAGISTRA, supra note 12, 239, at 122 (“[Ilt is the
Church’s right and duty not only to safeguard principles relating to the integrity of
religion and morals, but also to pronounce authoritatively when it is a matter of putting
these principles into effect.”); Pore Joun PauL II, Soricrrupo REr Socianis (1987), re-
printed in CATHOLIC SOCIAL THOUGHT, supra note 12, J 8, at 398 (calling the Church’s
social doctrine “an application of the word of God to people’s lives and the life of society,
as well as to the earthly realities connected with them”).

In an historical discussion, it has been noted that “[djuring the Catholic Church’s
long history of involvement in temporal affairs, large-scale social, political, and legal
issues have often been within the sphere of its competence and control. . . . Although it
has not had . . . widespread sociopolitical dominance for centuries, and no longer seeks
it, the church continues to be concerned institutionally and intellectually with the
welfare of the whole of humanity and the world, as though both were within its care.”
Angela C. Carmella, A Catholic View of Law and Justice, reprinted in CHRISTIAN PER-
SPECTIVES ON LEGAL THOUGHT 255, 256 (Michael W. McConnell et. al. eds., 2001). See also
id. at 259 (“[Alny [secular] influence it has in temporal matters is a by-product of its
religious ministry.”) and Dulles, supra note 11, at 278 (“The Bible holds out to us not
only the vision of individual salvation, but also the vision of a society of peace and
love.”).

15 SECOND VATICAN COUNCIL, GAUDIUM ET SPES: PASTORAL CONSTITUTION ON THE CHURCH
IN THE MODERN WORLD (1965), reprinted in CATHOLIC SocIAL THOUGHT, supra note 12,
57, at 203, [hereinafter Gaunium Et SpEs]. See also RERuM NOVARUM, supra note 14, ] 23,
at 25 (“Neither must it be supposed that the solicitude of the Church is so occupied with
the spiritual concerns of its children as to neglect their interests temporal and
earthly.”); GAUDIUM ET SPES, supra, at J 39, at 189 (“[TThe expectation of a new earth
must not weaken but rather stimulate our concern for cultivating this one.”); Id. ] 40,
at 189 (“[T]he earthly city and the heavenly city penetrate each other.”); Porg PauL VI,
OcroGESIMA ADVENIENS (1971), reprinted in CATHOLIC Social, THOUGHT, supra note 12, |
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That is, the Church has articulated a vision that suggests that it is
precisely concern for religious matters that should justify, mandate,
and motivate involvement in the affairs of this world. In the very ear-
liest of the modern encyclicals, Rerum Novarum, Pope Leo XIII wrote,
“Neither must it be supposed that the solicitude of the Church is so
occupied with the spiritual concerns of its children as to neglect their
interests, temporal and earthly.”'® This link was elaborated on much
more fully in recent times. In Mater et Magistra, for example, Pope John
XXIII wrote:

Hence, although Holy Church has the special task of sanctifying souls and of
making them sharers of heavenly blessings, she is also solicitous for the require-
ments of men in their daily lives, not merely those relating to food and sustenance,
but also to their comfort and advancement in various kinds of goods and in varying
circumstances of time.*”

He went on to say that:

Realizing all this, Holy Church implements the commands of her founder, Christ,
who refers primarily to man’s eternal salvation when he says, ‘I am the Way, and
the Truth, and the Life’ and elsewhere ‘I am the Light of the World.’ On other
occasions, however, seeing the hungry crowd, he was moved to exclaim sorrowfully,
‘T have compassion on the crowd,” thereby indicating that he was also concerned
about the earthly needs of mankind.®

Similar themes have been echoed in all the major encyclicals that have
followed, as the Church links her salvific mission to the task of provid-
ing guidance on the affairs of this world.?® Two of the greatest examples

1 at 265 (“The Church . . . travels forward with humanity and shares its lot in the
setting of history.”) and Port PauL VI, EVANGELII NUNTIANDI (1971), reprinted in CATHO-
* 1L1c SocIAL THOUGHT, supra note 12, { 1, at 3083, ] 29, at 313 (“[Elvangelization would not
be complete if it did not take account of the increasing interplay of the Gospel and of
man’s concrete life, both personal and social.”).

16 REruM NOVARUM , supra note 14, J 23, at 25.

17 MATER ET MAGISTRA, supra note 12, [ 3, at 84.

181d. 1 4, at 84. See also CENTESIMUS ANNUS, supra note 13, 57, at 481 (“Christ’s
words, ‘as you did it to one of the least of these my brother, you did it to me’ ...
were not intended to remain a pious wish but were meant to become a concrete life
commitment.”). :

19 See MATER ET MAGISTRA, supra note 12, § 222, at 120 (“[Tlhe social teaching pro-
claimed by the Catholic Church cannot be separated from her traditional teaching
regarding man’s life.”); GAUDIUM ET SPES, supra note 15, q 4, at 167 (“[TThe Church has
always had the duty of scrutinizing the sign of the times and of interpreting them in
light of the gospel.”); OCTOGESIMA ADVENIENS, supra note 15, 1, at 265 (“The Church. . . .
travels forward with humanity and shares its lot in the setting of history.”); SYnoD oF
BisHoPS, JUSTICE IN THE WORLD, reprinted in CATHOLIC SOCIAL THOUGHT, supra note 12, at
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of this can be found in those places where the Church asserts basic
human rights, and where she asserts that to be legitimate, civil laws
must conform to unchanging moral principles against which they will
be judged.

In Gaudium et Spes, for example, the Church set forth a detailed list
of basic human rights. Far more extensive then the American Bill of
Rights, this listing embodied the negative freedoms from harm common
in civil lists of rights. However, it also went further and listed affirma-
tive rights to the tangible and intangible goods of the world. It summa-
rized human rights as including the requirements that:

[TThere must be made available to all men everything necessary for leading a life
truly human, such as food, clothing, and shelter; the right to choose a state of life
freely and to found a family; the right to education, to employment, to a good
reputation, to respect, to appropriate information, to activity in accord with the
upright norm of one’s own conscience, to protection of privacy, and to rightful
freedom in matters religious too.2°

Although the listing clearly articulated a right to freedom of reli-
gion,?! the rest of the listing is entirely secular in nature. This asserted,
in very clear terms, that Catholic social teaching claims for itself the

288, 289 (1971) (“Action on behalf of justice and participation in the transformation of
the world fully appear to us as a constitutive dimension of the preaching of the Gos-
pel.”); Id. at 294 (“The Church has received from Christ the mission of preaching the
Gospel message, which contains a call to man to turn away from sin to the love of the
Father, universal brotherhood, and a consequent demand for justice in the world.”);
SoLLicitupo REI SocCIALIS, supra note 14, ] 41, at 424 (“[TThe Church is an ‘expert in
humanity,” and this leads her necessarily to extend her religious mission to the various
fields in which men and women expend their efforts in search of the always relative
happiness which is possible in this world, in line with their dignity as persons.”) and
CENTESIMUS ANNUS, supre note 13, q 5, at 443 (“[Tlo teach and to spread her social
doctrine pertains to the church’s evangelizing mission and is an essential part of the
Christian message, since this doctrine points out the direct consequences of that mes-
sage in the life of society.”).

20 GAUDIUM ET SPES, supra note 15, | 26, at 181. Pope John Paul II also outlined basic
human rights in Centesimus Annus in which he listed those rights:

Among the most important of these rights, mention must be made of the right to life, an
integral part of which is the right of the child to develop in the mother's womb from the
moment of conception; the right to live in a united family and in a moral environment . . . ; the
right to develop one’s intelligence and freedom in seeking and knowing the truth; the right to
share in the work which makes wise use of the earth’s material resources, and to derive from
that work the means to support oneself and one’s dependents; and the right freely to establish
a family. . . . [TThe source and synthesis of these rights is religious freedom.

CENTESIMUS ANNUS, supra note 13, | 47, at 474.
21 1d.
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authority to articulate basic fundamental rights and to assert the non-
negotiable obligation of civil authority to defend and protect those
rights.?2

Later the Church’s teachings on the relationship between moral law
and civil law were developed more fully. One can find in Evangelium
Vitae the most thorough explication of the complex and, at times, con-
tentious relationship between the moral law and positive civil law. In
keeping with the Church’s natural law tradition, Evangelium Vitae
explains that “[t]he doctrine on the necessary conformity of civil law
with the moral law is in continuity with the whole tradition of the
Church.”?® It goes on to warn that a law that violates the moral order
is, in fact, not “law” at all:

The basis of these values cannot be provisional and changeable ‘majority’ opinions,
but only the acknowledgement of an objective moral law which, as the ‘natural law’
written in the human heart, is the obligatory point of reference for civil law itself.?*

This reiterates the much earlier declaration in Rerum Novarum that
“the laws and judgment of men must give place to the laws and judg-
ment of Christ,”®® a declaration echoed countless other times in the
Church’s social teachings.?®

22 See also JUSTICE IN THE WORLD, supra note 19, at 294 (“[Tlhe Church has the right,
indeed the duty, to proclaim justice on the social, national, and international level, and
to denounce instances of injustice, when the fundamental rights of man and his very
salvation demand it.”).

28 Popr Joun PAUL I, EvANGELIUM VITAE, § 72, at 118 (Daughters of St. Paul) (1995).
See also id. | 62, at 102 (noting that “no law whatsoever can ever make licit an act
which is intrinsically illicit”).

24 Id. § 70, at 115. It has been observed that Evangelium Vitae “raised the philo-
sophical stakes by arguing that democracies risked self-destruction if objectively moral
wrongs were installed as constitutional ‘rights.” Weigel, supra note 2, at 51.

25 REruM NOVARUM, supra note 14, q 19, at 23.

26 See, e.g., GAUDIUM ET SPES, supra note 14, § 79, at 221 (noting “the permanent
binding force of universal natural law and its all-embracing principles”). See also Car-
mella, supra note 14, at 262. See also id. (observing that “the search for objective moral
principles remains important and necessary in the church’s social thought. For if no
intelligible moral order exists, then the transcendent worth of all persons cannot be
acknowledged and promoted.”) and id. at 269-270 (“A Catholic analysis and critique of
the civil or positive law . . . starts from the premise that there is a natural law written
on the human heart that is intelligible through reason, and knowable without revela-
tion against which all civil law is measured.”); Robin W. Lovin, Church and State in an
Age of Globalization, 52 DEPAUL L. Rev. 1, 4 (2002) (summarizing classical view of St.
Thomas Aquinas that “[a] law that is not ordered toward the common good is not a law,
and the one who promulgates such a law is not a legitimate ruler, but a tyrant”).
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Thus, the Church articulates three aspects of its role in the shaping of
law and society. First, it asserts a legitimate role for the Church in
worldly affairs. Next, it confirms its authority and responsibility to
articulate the minimal human rights and protections required for the
creation of a just order. Finally, in keeping with the natural law tradi-
tion, it argues that a law is not legitimate unless it is consistent with
unchangeable moral values.

Yet, at the same time that the Church lays claim to such a voice in
shaping the laws that govern peoples, it simultaneously imposes two
significant limits on the scope and sphere of its influence.

First, Catholic social teaching cautions against over-reliance on civil
law as a way to advance justice. Church teaching advocates the use of
law to safeguard human rights through compliance with moral law and
supports the use of law to provide fair and just ways for maintaining
civil order and providing for the general welfare. Indeed, it urges that
“[tIhe Christian has the duty to take part in . . . the organization and
life of political society.”®” Yet, the Church’s social teaching also warns
that law not be viewed as the sole tool for advancing the common good.
Rather, it cautions “that the law must not undertake more, nor go
further, than is required for the remedy of the evil or the removal of the
danger.”?®

Because, as Octogesima Adveniens teaches, “[tlhe domain of politics is
wide and comprehensive, but it is not exclusive,”®® the Church’s teach-
ing is directed to all the institutions that can shape society. These
include, but are not limited to, families, religious communities, schools,
social and fraternal organizations, private charitable organizations,
lay professionals in all fields, and, in some ways most importantly,
individuals.3°

7 OcTOGESIMA ADVENIENS, supra note 15, 24, at 274. Octogesima Adveniens goes on
to state the importance of politics, noting that “[p]olitical power . . . is the natural and
necessary link for ensuring the cohesion of the social body.” Id. § 46, at 282.

28 RERUM NOVARUM, supra note 14, 29, at 28.

29 OCTOGESIMA ADVENIENS, supra note 15, 46, at 282.

30 In a powerful expression of the place of the individual in advancing the social good,
Pope Paul VI wrote:

It is not enough to recall principles, state intentions, point to crying injustices, and utter
prophetic denunciations; these words will lack real weight unless they are accompanied for
each individual by a livelier awareness of personal responsibility and by effective action. It is
too easy to throw back on others responsibility for injustices, if at the same time one does not
realize how each one shares in it personally, and how personal conversion is needed first.

Id. q 48, at 284.
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The Church urges that all of these components of society work tire-
lessly to advance the principles of social justice and resist the tempta-
tion to rely solely on law toward that end. Indeed, it is telling that this
body of doctrine is not called “Catholic legal teaching,” but is, instead,
called “Catholic social teaching.” This implies the need to look beyond
law for social advancement—a theme echoed often by modern popes. In
1931, Pope Pius XI warned, in Quadragesima Anno, that while “[jlus-
tice alone can, if faithfully observed, remove the causes of social conflict,
[it] can never bring about a union of minds and hearts. . . . If this bond
is lacking, the best of regulations come to naught, as we have learned by
too frequent experience.”®* Pope John Paul II echoed a similar senti-
ment when he warned, in Dives in Misericordia, “[tlhe experience of
the past and of our own time demonstrates that justice alone is not
enough . . . if that deeper power, which is love, is not allowed to shape
human life in its various dimensions.”?? This caveat should not imply
that law is a tool to be ignored in the effort to build justice.®® However,
it is not always the only or best way to do so. As Pope John Paul II
reasoned in Evangelium Vitae,

[N]egative moral precepts have an extremely important positive function. The “no”
which they unconditionally require makes clear the absolute limit below which
free individuals cannot lower themselves. At the same time they indicate the
minimum . . . from which they must start out in order to say “yes” over and over
again, a “yes” which will gradually embrace the entire horizon of the good.3*

Thus, the first caveat is that Catholic social teaching—while often di-
rected toward the law—is not limited to it.

31 See also id. I 142, at 76 (noting that it is “the charity of Christ [ ] which alone has
power to incline men’s hearts and wills firmly and gently to the laws of equity and
justice”).

32 PopE JouN PauL II, DIvVES 1IN MISERICORDIA, § 12 (1980). See also JUSTICE IN THE
WORLD, supra note 20, at 293 (“[L]ove implies an absolute demand for justice, namely
a recognition of the dignity and rights of one’s neighbor. Justice attains its inner full-
ness only in love.”) and EvaNGELII NUNTIANDI, supra note 15, q 86, at 316 (“[Tihe best
structures and the most idealized systems soon become inhuman if the . . . inclinations
of the human heart are not made wholesome, if those who live in these structures or
who rule them do not undergo a conversion of heart and of outlook.”).

33 Indeed, in Rerum Novarum, Pope Leo XIII, argued an important role for the State
and identified its “first duty . . . should be to make sure that the laws and institutions
the general character and administration of the commonwealth, shall be such as to
produce of themselves public well-being and private prosperity.” RERUM NOVARUM, su-
pra note 14, q 26, at 26.

34 EVANGELIUM VITAE, supra note 23, J 75, at 123.
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The second limitation that Church teaching places on its influence is
one particularly relevant to the American experience. The Church has
consistently disavowed a desire to adopt allegiance to specific political
parties or systems of government. This renunciation of such a role has
been consistent throughout the modern encyclicals. For example, in
Gaudium et Spes, the Second Vatican Council declared:

The role and competence of the Church, being what it is, she must in no way be
confused with the political community nor bound to any political system. For she is
at once a sign and a safeguard of the transcendent character of the human per-
son. . . . In their proper spheres, the political community and the Church are mu-
tually independent and self-governing. Yet by a different title each serves the
personal and social vocation of the same human beings.3°

Likewise, in Centesimus Annus, Pope John Paul II noted:

The church respects the legitimate autonomy of the democratic order and is not
entitled to express preferences for this or that institutional or constitutional solu-
tion. Her contribution to the political order is precisely her vision of the dignity of
the person revealed in all its fullness in the mystery of the incarnate Word.>¢

The Church sees its place as neither beholden to nor bound by any
particular order. Instead, while contributing a moral framework of law
and policy making, Catholic social teaching remains hospitable to a

3% GAUDIUM ET SPES, supra note 15, J 76, at 218. See also id. [ 42, at 191 (noting that
the Church “is bound to no particular form of human culture, nor to any political,
economic, or social system”); Id. at 216 (“[Tlhe choice of government and the method of
selecting leaders are left to the free will of citizens.”); Id. | 74, at 216 (“The practical
ways in which the political community structures itself and regulates public authority
can vary according to the particular character of a people and its historical develop-
ment.”); PopE PAUL VI, PoruLorUM PROGRESSIO (1967), reprinted in CATHOLIC SOCIAL
THOUGHT, supra note 12, 1, at 240, q 13, at 243 (“Founded to establish on earth the
kingdom of heaven and not to conquer any earthly power, the Church clearly states that
the two realms are distinct, just as the two powers, ecclesiastical and civil, are supreme,
each in its own domain.”) and OcTOGESIMA ADVENIENS, supra note 15, § 24, at 274 (noting
that, with respect to forms of governance, “[vlarious models are proposed, some are
tried out, none of them gives complete satisfaction and the search goes on between
ideological and pragmatic tendencies”).

36 CENTESIMUS ANNUS, supra note 13, [ 47, at 475. See also SoLLICITUDO REI SOCIALIS,
supra note 14, q 41, at 424:

[TIhe Church does not propose economic and political systems or programs, nor does she show
preference for one or the other, provided that human dignity is properly respected and pro-
moted, and provided she herself is allowed the room she needs fo exercise her ministry in the
world.



CST IMPACT ON AMERICAN LAW 287

wide variety of political regimes and parties.3” This respectful distance
from the civil sphere reflects the Church’s understanding that Caesar is
to be given a wide berth in his realm of competence as long as his laws
do not interfere with the Church’s prerogatives nor trample on the
dignity and rights of peoples.®

ITI. The Impact of Catholic Social Teaching on American Law
and Politics.

With this very brief background on the Church’s vision of her role in
shaping law, and the self-imposed limitations on that role, it is possible
to reflect on the influence that it has had on American law in the past,
and to offer some reflections on the role of that influence in the future.®

A. Historical Reflections

It is clear that there are aspects of Catholic social teaching that,
historically, have had a great impact on American law and policy.?° In
many ways, the most dramatic debut of the Catholic Church in legal

37 See, e.g., QUADRAGESIMO ANNO, supra note 14, | 2, at 42, T 10, at 44 (noting that the
classic Rerum Novarum “sought help neither from liberalism nor socialism”).

38 Christopher T. Carlson, Church and State: Consistency of the Catholic Church’s
Social Teaching, 35 CATH. Law. 339, 347 (1994) (“The Church judges a particular law,
course of conduct, or omission on whether it is in discord or harmony with justice,
human rights, or man’s attainment of an eternal home.”); and Carmella, supra note 14,
at 267 (“Determining what aspects of the common good are properly within the state’s
function, and what should be left to civil society may vary from culture to culture, but
that function always includes the maintenance of public peace, public morality, and
minimum standards of justice.”).

39 Indeed, the American bishops themselves have been forced to reflect on this issue
as they plan for the future role to be played by Catholic social teaching in modern life
and observe the necessity to provide more extensive education to Catholic laity in this
area. See SHARING CATHOLIC SocIAL TEACHING, supra note 10 (reporting American bish-
ops reflections on the role of Catholic social teaching in American life). In the modern
context, for an excellent collection of essays on the role of Catholic teaching in various
political contexts, see generally THE CaTHOLIC CHURCH, MORALITY, AND PoLITICS (Charles
E. Curran & Leslie Griffin, eds. 2001); PrINCIPLES OF CATHOLIC SoCIAL TeACHING (David
A. Boileau, ed. 1994) and WHEN CONSCIENCE AND Porrtics MEET: A CaTHOLIC VIEW (PRO-
CEEDINGS OF THE WETHERSFIELD INSTITUTE) (1992) [hereinafter WHEN CONSCIENCE AND
Porrrics MEET].

1% Indeed, much has been written about application of Catholic social teaching in
various substantive contexts. See, e.g., Terry Coonan, There Are No Strangers Among
Us: Catholic Social Teaching and U.S. Immigration Law, 40 CatH. Law. 105 (2000)
(addressing impact of Catholic social teaching on American immigration law); Michael
Scaperlanda, Who Is My Neighbor?: An Essay on Immigrants, Welfare Reform, and the
Constitution, 29 ConN. L. REv. 1587, 1612-1624 (1997) (exploring Catholic social teach-
ing vis a vis immigration policy); Dennis P. McCann, Catholic Social Teaching and the
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and political affairs was connected to the natural bond felt between the
American Catholic Church and its many working class immigrant
members.*! Unlike many European nations in which the Catholic
Church and its leaders had been involved in affairs of state for centu-
ries, the Catholic Church was, in many ways, an outsider to the Ameri-
can legal and political system in the eighteenth and much of the nine-
teenth centuries.*? Naturally, there were prominent Catholic leaders
who involved themselves in the political and social debates of their
time. But, because of its small population, the early American Catholic
Church was not, as it was in Europe, a highly influential player in
many legal and political affairs. Furthermore, underlying currents of
anti-Catholic sentiment and suspicion curbed the ability of what many
saw as a “foreigners™ church to take a major role on the national
stage.*3

Economics of Health Care Management, 6 CHRISTIAN BIoETHICS 281 (2000) (discussing
relationship between Catholic social teaching and health care); Robert A. Destro, The
Religious Foundations of Civil Rights Law and the Study of Law and Religion in an
Interdisciplinary Framework, 5 J.L. & REL. 39 (1987) (studying connections between
religion and civil rights law); Kenneth R. Himes, Rights of Entitlement: A Roman
Catholic Perspective, 11 NoTRE DaME J. L., Etrics & Pus. Povr'y 507 (1997) (exploring
Catholic perspective on public assistance programs) and William W. Garnett, Christian
Witness, Moral Anthropology, and the Death Penalty, 17 NoTrE DaME J. L., ETHICS &
Pus. PoL’y 541 (2003) (studying impact of religious perspectives on death penalty de-
bate).

*1 For a helpful historical overview of the connections between Catholicism and early
American political life, see generally TimoTry A. BYRNES, CATHOLIC BISHOPS IN AMERICAN
Porrrics 11-34 (1991).

42 See, e.g., JonNn COURTNEY MURRAY, S.J., WE Horp Tugst TruTHS: CATHOLIC REFLEC-
TIONS ON THE AMERICAN PRroPosITION 20 (1960) (noting that in the United States “the
Protestant was the native and the Catholic the immigrant, in contrast to Europe where
the Catholic first held the ground and was only later challenged”); James M. Powell,
Catholics and American Politics: Exploding the Myths, AMERICA, August 3, 1996 at 8
(noting that while “[p]rior to the Civil War, Catholics played only a minor role in U.S.
politics,” all this changed when “lijmmigration completely altered the Catholic role in
politics”); Winnifred Fallers Sullivan, Indifferentism Redux: Reflections on Catholic
Lobbying in the Supreme Court of the United States, 76 Notke DaME L. REv. 993, 994
(2001) (“For most of American history, Catholics have not been understood to occupy a
central part in the history of American religion. Until quite recently in fact, as recently
perhaps as the 1970’s, American Catholics were a footnote to the story of American
religion because ‘American religion’ was assumed to mean mainstream Protestant
Christianity.”); and A. James Reichley, Religion and the Future of American Politics,
101 Por. Sci. Q 23, 32 (1986) (“The Catholic hierarchy, while socially influential, up to
the 1950’s generally maintained a low profile in politics.”).

3 See Bishop John Ireland, Catholicism and Americanism (August 11, 1913), re-
printed in THOMAS J. MASSARO & THOMAS A. SHANNON, AMERICAN CATHOLIC SocIAL TEACH-
ING 25, 30-31 (2002), observing:
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However, whether by coincidence or providence, the late nineteenth
century saw a new wave of American immigration at the same time
that saw the birth of the modern social encyclicals defining the role and
responsibility of the Church as a participant in social affairs. Immi-
grating from many predominantly Catholic countries such as Italy, Ire-
land, and Poland, and settling in predominantly urban areas, it was
natural for these new waves of immigrants to embrace their old faith in
their new country and, in turn, for that Church to play a pastoral role
in improving their plight.** This launched the Church’s activity in two
large-scale early efforts that brought Catholic social principles to bear
on American law and policy. The first was the involvement of late
nineteenth-century Catholic leaders in advocating the rights of Catho-
lics to educate their children as they saw best, and the second was the
involvement of Catholic leaders in the labor movements of the early
twentieth century.

With regard to the former, the Church championed the preeminence
of the family as the primary unit of society.*® Catholic social teaching
consistently defends the family from impermissible intrusions by state
authority.*® Indeed, as taught in Rerum Novrum, “the idea, then, that
the civil government should, at its own discretion, penetrate and per-
vade the family and the household, is a great and pernicious mis-

The charge is made, if not anti-American, the Catholic Church is un-American—it is in
America an alien institution. More definitely the charge is this: the Catholic Church does not
bear the stamp, “Made in America.” It is un-American to go across the Atlantic or the Pacific
for aught that America uses or needs—even for its religion.

See also Reichley, supra note 42, at 32 (“Until quite recently, the Catholic Church in
America regarded itself as an ‘immigrant’ Church.”).

44 See RERUM NOVARUM, supra note 14, § 24, at 25 (noting that “the Church intervenes
directly in the interest of the poor, by setting on foot and keeping up many things which
it sees to be efficacious in the relief of poverty”).

45 See, e.g., RERUM NOVARUM, supra note 14, { 9, at 18 (calling the family “a true
‘society,” anterior to every kind of State or nation, with rights and duties of its own,
totally independent of the commonwealth”); GAUDIUM ET SPES, supra note 15, § 52, at
200 (“The family is the foundation of society.”); POPE JOHN PAUL I, LABOREM EXERCENS:
On HumMaN WoRK (1981) in CaTHOLIC SOCIAL THOUGHT, supra note 12, §[ 10, at 364 (‘[TThe
family constitutes one of the most important terms of reference for shaping the social
and ethical order of human work.”) and SHARING CATHOLIC SOCIAL TEACHING, supra note
10, at 4-5 (“The family is the central social institution that must be supported and
strengthened, not undermined.”).

46 RERUM NOVARUM, supra note 14, q 10, at 18 (stating that if a family, by associating
with a state, “experienced at the hands of the State hindrance instead of help, and
found their rights attacked instead of being protected, such associations were rather to
be repudiated than sought after”).
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take.”*” In light of this, Church teaching asserts the rights of parents to
make all those decisions central to the raising of their children. Essen-
tial to this group of decisions is the prerogative of parents to educate
their children in accordance with their values and beliefs.*®

Often, the Church faced situations in which the educational system in
particular communities was, in the view of Catholic parents, biased
against their religious beliefs, hostile to their immigrant status, or
both.*? The Church thus involved itself in advocating the rights of par-
ents to establish and then educate their children in a system of religious
schools that were more supportive of their beliefs. To a large extent,
this involvement was successful, and it resulted in the creation of an
extensive parochial school system. More importantly, however, it pro-
vides a powerful example of how American Catholic leaders were able
to translate a core tenant of Catholic social tradition—the primacy of
family—into concrete legal action.

In addition, most Catholic immigrants were members of the working
class. Because of this, the Church publically endorsed legal measures to
prevent the exploitation of workers and supported nascent union move-
ments that collaborated in this mission.?® It paid particular attention to

471d. 1 11, at 18.

“® See Richard H. Tierney, S.J., The Needy Family and Institutions (October 27,
1914), reprinted in CATHOLIC SocCIAL TEACHING, supra note 12, at 39, 40 (“The family is
the social unit, the basis of civil society . . . [Clivil society can interfere with the control
and education only so far as may be necessary to prevent neglect of parental duty in
these matters. The control and education of offspring pertain to parents by a natural
right emphasized, at least indirectly, by a positive divine command.”); and FAarrHrUL
CrrizENsHIP, supra note 9, at 9 (“The education of children is a fundamental parental
responsibility. . . . All parents—the first most important educators—should have the
opportunity to exercise their fundamental right to choose the education best suited to
the needs of their children.”).

49 Sullivan, supra note 42, at 994 (“Religion was expelled from public schools, not
because of hostility to religion, but because of hostility toward Catholics and fear that
Catholics would demand and be given equal time and money. The Roman Catholic
school system developed in response to this Protestant attitude.”).

50 See, e.g., BYRNES, supra note 41, at 18 (“Given that the vast majority of immigrant
Catholics belonged to the working class, this . .. came to require episcopal support of
organized labor.”); William F. Ryan, S.J., Has Catholic Social Teaching Had Significant
Influence? Reflections on a Century-Old Tradition, 23 EGLISE ET THEOLOGIE 13, 18 (1992)
(noting the Catholic Church’s “generally friendly and supportive stance toward labor
unions”); RERUM NOVARUM, supra note 14, JJ 36-38 at 32-34 (outlining benefits and roles
of labor unions and workers’ associations); QUADRAGESIMO ANNO, supra note 14, | 33,
at 48 (observing, with approval, that after Quadragesimo Anno, “the clergy and
many of the laity devoted themselves everywhere with admirable zeal to the creation
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those aspects of the workplace that were perceived to be detrimental to
the health, safety, and morals of vulnerable children or those that were
harmful to family life.’* The timing of the Church’s involvement in
labor causes is directly tied to the waves of Catholic immigration to the
United States. However, it is likely not mere coincidence that this in-
volvement came on the heals of Rerum Novarum, the first great social
encyclical that championed the rights and dignity of the working class,
railed against their exploitation,”® and asserted that “public adminis-
tration must duly and solicitously provide for the welfare and the com-

of . .. unions, which in turn became instrumental in building up a body of truly Chris-
tian workingmen”); GAupiuM ET SpPES, supra note 15, J 68, at 212 (“Among the basic
rights of the human person must be counted the right of freely founding labor unions.”);
LABOREM EXERCENS, supra note 45, I 20, at 380-382 (discussing benefits of, and rights to
unions while, at the same time, warning of potential abuses); and CENTESIMUS ANNUS,
supra note 13, q 7, at 444 (discussing “the church’s defense and approval of the estab-
lishment of what are commonly called trade unions”).

51 This concern with the impact of working conditions on such intangibles as employ-
ees’ faith and morals was articulated clearly in Rerum Novarum, which warned of
situations in which:

[Clircumstances were such that among the laboring population the ties of family life were
relaxed; if religion were found to suffer through the workmen not having time and opportu-
nity to practice it; if in workshops and factories there were dangers to morals through the
mixing of the sexes or from any occasion of evil; or if employees laid burdens upon the
workmen which were unjust or degraded them with conditions that were repugnant to their
dignity as human beings; finally, if health were endangered by excessive labor, or by work
unsuited to sex or age - in these cases there can be no question that, within certain limits, it
would be right to call in the help and authority of the law.

RErRUM NovARUM, supra note 14, 29, at 28. See also Id. 33, at 30-31 (discussing
particular concerns arising with respect to child labor); and QUADRAGESIMO ANNO,
supra note 14, | 135, at 72-73:

The mind shudders if we consider the frightful perils to which the morals of workers . . . and
the virtue of girls and women are exposed in modern factories; if we recall how the present
economic situation and above all the disgraceful housing conditions pose to the family tie and
family life; if we remember the insuperable difficulties placed in the way of a proper obser-
vance of the holy days.

52 See, e.g., Introduction in CATHOLIC Social THOUGHT, supra note 12 (noting that
while Rerum Novarum “initially received only limited attention in the United States . . .
(]ater, during the progressive era of Theodore Roosevelt and Woodrow Wilson, a few
Catholic reformers, led by John A. Ryan, drew on the encyclical to encourage Catholic
support for social reform”); Id. (“In the 1930’s ... a significant number of priests,
religious, and lay people found support for union organizing, social action and New Deal
politics in Catholic social teaching, now supplemented by Pope Pius XI’s 1931 encyclical
Quadragesimo Anno.”); QUADRAGESIMO ANNO, supra note 14, § 12, at 44 (claiming that
Rerum Novarum was “welcomed by Christian workingmen, who felt themselves vindi-
cated and defended by the highest authority on earth, and by all those devoted men
whose concern it had long been to better the conditions of labor. . .. All of these men
have ever held the encyclical in the highest esteem.”); and id. J 28, at 47 (noting that
as a consequence of Rerum Novarum, “there has arisen a new branch of jurisprudence
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fort of the working people, or else that law of justice will be violated
which ordains that each shall have its due.”3

This involvement of the Church in labor concerns may have been
more diffuse than its involvement in education initiatives because the
range of issues involved in the labor movement was far broader. How-
ever, this activity was important in establishing the Church’s position
in national political discourse. While many of the disputes regarding
education could be resolved on the local level by local bishops, labor was
an issue national in scope. This brought the influence of Catholic teach-
ing to bear on a national, highly-visible stage. In addition, it tapped into
the Church’s teachings on labor—the social issue to which late nine-
teenth and early twentieth century Catholic social thought paid the
most direct attention.

While their involvement in these two issues may have marked the
debut of the Catholic Church as a direct participant in American po-
litical and legal life, this was the mere prelude to further activity in this
field. Since then, there has, undeniably, been a very public and signifi-
cant contribution of the Church’s social teaching to American legal and
political developments.

On a practical level the Catholic Church in the United States—as well
as in many other nations—is the single largest non-governmental pro-
vider of social services.”* This has provided the Church with hands-on
experience in applying its social theories in such areas as health care,
education, social service, immigration policy, and drug treatment. As a
result, when these issues are subject to legal regulation or policy ini-
tiatives, the Catholic Church is a participant not merely as an aloof
theorist, but also as an experienced provider of services.?® This expands

unknown to earlier times, whose aim is the energetic defense of those sacred rights of
the workingman”),

53 Rerum NOVARUM, supra note 14, J 27, at 26.

54 This practical aspect of the Church’s social mission was noted in John Paul II,
EVANGELIUM VITAE, supra note 23, [ 27 at 49, in which Pope John Paul II rejoiced in the
fact that: “[TThe Church has always been in the front line in providing charitable help:
so many of her sons and daughters . .. have consecrated and continue to consecrate
their lives to God! ‘freely giving of themselves out of love for their neighbor, especially
for the weak and needy.’

5% See FAITHFUL CITIZENSHIP, supra note 9, at 5 (“Our community also brings broad
experience in serving those in need. The Catholic community educates the young, cares
for the sick, shelters the homeless, feeds the hungry, assists needy families, welcomes
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the scope of its expertise and its ability to participate as an informed
party to social and legal debate. As the American bishops explained:

The history of the Church reveals a long tradition of defending those living in
poverty, supporting charitable institutions, and promoting justice. Many religious
orders were established on the principles of sharing the goods of the earth with the
poor and of recognizing the essential dignity of human persons without regard to
their economic or social status. In most parts of the world, the first hospitals,
orphanages, schools, and social service centers were founded by the Church. . ..
Faithful to this tradition, the Catholic Church in the United States now sponsors
the largest voluntary network of social services, health care and education in the
United States. As a result of the Church’s efforts, greater recognition has been
given to the inviolability of human life, the sanctity of marriage, the dignity of
women, and the value of human worth.5%

In addition, the Church’s social teaching has made it the leader in the
defense of the life of the very youngest and the very oldest members of
American society. This issue—central to the Church’s teaching on hu-
man life and dignity—has, in recent years, been the single most visible
issue on which the Church has been in the forefront.>” While the right
to life is by no means an exclusively Catholic question as it is often
portrayed,’® it is undeniable that the Church is by far the largest of the
consistently vocal advocates on this question.’® Because of the high

refugees, and serves the elderly. ... {Wle have the practical expertise and everyday
experience to enrich public debate.”).

56 UNITED STATES CONF. OF BisHOPS, IN ALL THINGS CHARITY: A PASTORAL CHALLENGE FOR
THE NEW MILLENNIUM 4 (1999). See also id. at 9-15 (describing charitable activities of
Catholic priests, religious orders, lay associations, Catholic Charities, the Catholic
Campaign for Human Development, and Catholic Relief Services).

57 See, e.g., BYRNES, supra note 41, at 57 (calling Roe v. Wade an event that “thrust
abortion onto the national political stage, and in time, gave rise to political develop-
ments that brought the Catholic hierarchy more actively into national electoral poli-
tics”); and Reichley, supra note 42, at 33 (“In January 1973, the Supreme Court decision
establishing a virtually unlimited right to abortion brought the church hierarchy openly
and vigorously into national politics.”).

58 See LIVING THE GOSPEL OF LiFE, supra note 3, at 3. (“The inherent value of human
life, at every stage and in every circumstance, is not a sectarian issue any more than the
Declaration of Independence is a sectarian creed.”).

59 See William Bentley Bell, The Effect of Judicial Decisions on Catholics in WHEN
CONSCIENCE AND PoLitics MEET, supra note 39:

Orthodox Catholics, in the 1950’s, 1960’s, and 1970’s were almost the sole opponents of
abortion and its legalization. They, more than any other body of citizens today, are chiefly
identified in the public consciousness as defenders of the right to life. Roe v. Wade and its
successor decisions inevitably propelled orthodox Catholics not merely into resistance to the
abortion movement but to the all-out war against it. It is the Catholic presence in that war,
more than any other presence, which has produced a wave of specifically anti-Catholic media
expression. R
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profile and volatile nature of this issue on the American political land-
scape, and because this issue surfaces in every election cycle rather
than sporadically, the Church is, by definition, thrust into the very
heart of American legal debate. It is the debate over human life that
keeps the Church most visibly involved in the political arena—and thus
in the legal realm as well.®°

In addition, the American bishops have issued pastoral statements on
other pressing and controversial legal and political issues which have
garnered significant attention in their own rights. Unlike the papal
encyclicals, written for the global community, the statements of the
American bishops are more narrowly written to reflect conflicts and
opportunities unique to this country. Two in particular generated much
debate—and controversy—in their respective fields. First, Economic
Justice for All ® explored the complex moral issues related to the eco-
nomic system, and the particular problems to which the American capi-
talist system is particularly vulnerable. The other was The Challenge.of
Peace®® which explored the question of warfare, weapons, nuclear pro-
liferation, and obstacles to peace. Both of these documents placed
American Church leaders in the heart of divisive political debate. More
recently, American Church leaders have spoken forcefully on two high-
profile, politically charged issues: the morality of the war in Iraq and
the nature and definition of marriage.

Documents and statements such as these have enhanced the range of
issues on which the Catholic Church has spoken. They have also in-
creased the visibility of the Church as a participant in a range of issues.
These ambitious projects have helped raise the profile of Catholic social
teaching—a very important advance for a field often called the Church’s
“best kept secret.” Whether these have had a direct bearing on law is
less clear.

60 See Weigel, supra note 2, at 57, evaluating the difficulty in describing the impact
of the Church’s advocacy on this issue:

On the one hand ... the Church and its allies have kept the abortion issue alive when
virtually every other center of culture formation has declared the issue resolved, in favor of
abortion on demand. ..; on the other hand, the laws in favor of a freestanding abortion
license remain in force.

81 EconoMiC JUSTICE FOR ALL, supra note 6.
%2 THE CHALLENGE OF PEACE, supra note 4.
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B. Limitations on the Impact of Catholic Social Teaching on
American Law

In spite of all of these ways in which Catholic social teaching has
affected American law and society,®® reflection on the future reveals
some significant obstacles to having Catholic social thought play its full
prophetic role in the modern American legal system. Three in particu-
lar are worth examining as the future of Catholic social thought in
American life is considered. These three are:

(1) the general ambivalence toward the use of religious arguments in
American political discourse;

(2) the fact that Catholic social teaching is deliberately written in
broad strokes that lay out basic principles, but contain very few
specific policy recommendations; and, perhaps most importantly

(3) Catholic social teaching is internally consistent and cohesive but
it is wildly inconsistent with the way in which legal issues are
currently arrayed in American politics.

1. Ambivalence toward Religious Influence in American Law

The first obstacle to the full impact of Catholic social thought in
American legal life is one already addressed at length and with great
insight by others.®* That obstacle is the profound ambivalence of
American society to the use of religious arguments in public life and
legal discourse. Indeed, this ambivalence is reflected in the very basic
origins of the American government. At the same time that freedom
from an imposed religious state was enshrined in the American Con-
stitution, it was clear that the Founders openly embraced free religious

%3 See Carlson, supra note 38, at 339 (“The Catholic Church has played a significant
role in society by exerting a Christian influence on the political and social order.”).

%4 For a fuller discussion of the compatibility of religious arguments to democratic
life, see, e.g. Michael J. Perry, Why Political Reliance on Religiously Grounded Morality
Is Not lllegitimate in a Liberal Democracy, 36 WAKE ForsT L. REv. 217 (2001). As Perry
notes, “the proper role of religious faith in the public life of the nation is one of the most
controversial issues in the United States today.” Id. at 218. See also Reichley, supra
note 43, at 23 (exploring the role played by religion in American political life) and James
E. Wood, Jr., The Prophetic Role of Religion in Society, 30 J. CHURCH & ST. 219 (1988)
(exploring paradox of having both strong secular and religious traditions in American
history).
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practice, religious values, belief in the divine, and confidence in the
existence of objective truths.®®

This ambivalence continues today.®® The same society that fondly
recalls the participation of religious groups in the civil rights and anti-
war movements®’ reacts with more reserve when contemplating the
participation of religious groups in consideration of family or pro-life

65 See, e.g., WE HoLD THESE TRUTHS, supra note 42, at ix:

To our Fathers, the political and social life of man did not rest upon such tentative empirical
hypotheses as the positivist might cast up. . . [TThey thought the life of man in society under
government is founded on truths, on a certain body of objective truth, universal in its import,
accessible to the reason of man, definable, defensible . . . [Tthe American Proposition rests on
the more traditional conviction that there are truths; that they can be known; that they must
be held; for if they are not held, assented to, consented to, worked into the texture of insti-
tutions, there can be no hope of founding a true City in which men may dwell in dignity,
peace, unity, justice, well-being, freedom.

See also id. at 28 (arguing that the Declaration of Independence articulates “a truth
that lies beyond politics; it imparts to politics a fundamental human meaning. I mean
the sovereignty of God over nations as well as over individual men™); id. at 30 (“[Tlhe
American political community was organized in an era when the tradition of natural
law and natural rights was still vigorous.”); Id. at 37 (“The philosophy of the Bill of
Rights was also tributary to the tradition of natural law, to the idea that man has
certain original responsibilities precisely as man, antecedent to his status as citizen. . . .
[TThey are not granted by government and they cannot be surrendered to govern-
ment.”); and Reichley, supra note 42, at 23 (“The founders of the Republic drew on
religious values and rhetoric in forming the new nation.”).

86 See Araujo, supra note 10, at 751. (“In contemporary American society, there per-
sists a conflict or tension between those who publicly rely on their religious views and
persons who believe in a ‘strict separation’ between church and state.”); Scott C. Idle-
man, The Role of Religious Values in Judicial Decision Making, 68 IND. L. J. 433, 434
(1993) [“[Rleligion is frequently perceived as an inappropriate source of values in the
policy-making or law-making process, including adjudication.”) and Id. at 442 (“[R]eli-
gion and religious values . . . are generally viewed as illegitimate sources from which to
draw in the judicial decision-making process.”).

87 See Kent Greenawalt, Religion and American Political Judgments, 36 WAKE FoR-
esT L. REv. 401 (2001) (“During the civil rights movement, church leaders helped to
arouse the conscience of the country and religious individuals put their bodies on the
line. Religious groups played a major role in opposition to the Vietnam War, and they
have also led the fight against a liberal abortion law.”) and Id. at 403 (“Those possessing
[religious] insight should draw the appropriate conclusions and support political can-
didates and parties who reach the same conclusions. Many political liberals respond
that this view improperly mixes religion and politics, but most liberals did not object
when liberal religious leaders struggled for civil rights and publicly opposed the Viet-
nam War.”); Henry J. Hyde, Keeping God in the Closet: Some Thoughis on the Exorcisms
of Religious Values from Public Life, 1 Notre DamE J. L. ETnics & Pus. Por’y 33, 37
(1984) [hereinafter God in the Closet] (“[Tlhe clergy were revered when they marched at
Selma, joined the anti-war sit-ins and helped boycott lettuce; they are reviled when they
speak against abortion.”).
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issues.®® The same country whose currency proclaims “in God we trust”
and whose Congress opens its sessions with prayer, is a country whose
press sharply criticizes Catholic clergy for preaching on moral issues
with legal implications.®® The same American population that is de-
scribed by all statistics as being deeply religious® is also one that is
more comfortable with keeping religious beliefs private.”*

Many scholars have debated the constitutionality of mixing religious
beliefs with secular policy-making, and many philosophers have re-

%8 See Idleman, supra note 66, at 452:

[A] double standard appears to exist regarding the perception of religious participation in
public life. . . . [R]eligious participation in public life is apparently acceptable, even encour-
aged, on certain issues or when religion supports certain viewpoints—for example, when
religious groups oppose nuclear proliferation or favor more social welfare programs—but it is
forbidden on certain other issues or when religion supports certain other view points—for
example, when religious groups oppose legalized abortion or euthanasia. As an illustration,
one need only compare the praise given to religious groups or leaders for participating in the
civil rights movements of the 1960’s to the criticism and often harsh treatment given to
religious groups and leaders for participating in the anti-abortion movement of the 1980’s
and 1990’s.

69 See God in the Closet, supra note 67, at 40-41 (“[M]any of the same voices who
hailed the American Bishops as ‘prophetic’ when they tacitly endorsed the nu-
clear freeze now find the Bishops ‘scary’ when the issues turns to abortion. This is
hypocrisy.”).

70 See, e.g., Henry Hyde, Keeping the Promise of America in CATHOLICS IN THE PUBLIC
SQUARE 63 (Thomas Patrick Melady, ed. 1995) [hereinafter THE PUBLIC SQUARE] (noting
the “undeniably religious character of our people”); BYRNES, supra note 41, at 5 (noting
that the United States “is quite simply one of the most religious nations in the world”);
and Greenawalt, supra note 67, at 406 (“[M]ore than ninety percent of our citizens
identify themselves as religious.”); Russell Kirk, Church Establishments and American
Catholics, in WHEN CONSCIENCE AND Poritics MEET, supra note 39, at 13, 20 (“Of the
American people, about half are in communion with some church, or at least attend
services with some regularity; while of the other half of the population, few are con-
sciously hostile toward religion. If anywhere in the world Christian belief might be
expected to inform public policy, it is in this country.”).

"1 See, e.g., WE HoLD THESE TRUTHS, supra note 42, at 21 (observing that secularists
in the United States have “traditionally had no quarrel with religion as a ‘purely
private matter,’” as a sort of essence or idea or ambient aura that may help to warm the
hidden heart of solitary man”); Idleman, supra note 66, at 450 (“Public life goes on
without religion, although large numbers of Americans remain religiously faithful in
private.”); Dulles, supra note 10, at 277 (“In contemporary American culture there is a
widespread assumption that religion is something private . .. and that it ought not to
affect the way one acts in the public square.”); and Id. at 284 (“Some Americans seem
to feel that religion is so divisive a topic that it ought not to show itself on the public
square. People have a right to be religious, they assert, so long as they keep their piety
to themselves and do not urge their beliefs on others.”).
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flected on the tension between private morality and public life. This
ambivalence has, in turn, reduced the ability of Catholic social teach-
ing—or, indeed, the social teaching of any denomination—to be a full
participant in the raging social and legal debates of our day. Unfortu-
nately, this exclusion of religious values from the public square greatly
impoverishes American legal discourse.”” A democratic society flour-
ishes best when ideas are presented, freely debated on their merits, and
honestly voted on by those who have legislative authority to pass law.”®

As a realistic matter, on many matters of critical importance today, it
would be difficult for a religious legislator or, for that matter, for a

72 See Perry, supra note 64, at 219, quoting Sen. Joseph Liberman who remarked:

It would truly be a sad thing if the religious and moral convictions upon which the American
experiment was founded could now somehow be considered a danger to free society, such that
those who would bring these convictions to bear upon [the] nation’s public life would be denied
a voice in debating and resolving issues of public policy.

See also Idleman, supra note 66, at 465 (lauding the values of providing “the opportu-
nity for all citizens of all philosophical persuasions to participate in the law-making
process, to have their views considered by lawmakers, and, if ultimately successful,
to have their values reflected in the laws under which they must live™); id. at 465
(“[Elxclusion of religion from the law-making process not only generates its own form of
intolerance and denies religious citizens the opportunity to meaningfully shape public
policy, it also sends the message to these citizens that their beliefs . .. do not merit
serious consideration.”); David Hollenbach, S.J., Contexts of the Political Role of Reli-
gion: Civil Society and Culture, 30 SAN DiEGo L. REv. 877, 895-96 (1993) (“For a society
to try to exclude religious narratives and symbols from public life simply because they
are identified with religion would be to impoverish itself intellectually and culturally.
This would deprive society of one of its most important resources for a more publicly
shared cultural self-understanding.”); Marci A. Hamilton, Religion in the Public
Square: Free?, 42 Wu. & Mary L. Rev. 823, 864 (2001) (“Churches are the most powerful
human structure to challenge the assumptive power of the state, and should not be
barred from speaking out frankly at these crucial moments in American politics not
only for the sake of their members, but equally for the sake of nonmembers who have
the right to know who is wielding the levers of power.”); and John A. Coleman, Public
Religion and Religion in Public, 36 WAKE FOREST L. REV. 279, 293-298 (2001) (exploring
contributions religious perspectives can bring to public life); LIviING THE GOSPEL OF LIFE,
supra note 3, at 8 (“[D]emocracy is not served by silence . . . Real pluralism depends on
people of conviction struggling vigorously to advance their beliefs by every ethical and
legal means at their disposal.”).

73 See, e.g., Hyde, supra note 70, at 62-70, 63 (“[D]espite the continuing hysteria
in the elite culture and the prestige press, most Americans have come to understand
that . .. the systematic stripping of religion and religiously-based moral values from
American public life—is profoundly undemocratic.”); Greenawalt, supra note 67, at
406-407 (discussing “inclusive” view of religion’s role in politics, centered on the view
that “[a] full airing of all those views will enrich everyone’s understanding”); and FAITH-
FUL CITIZENSHIP, supra note 9, at 4 (“Our nation is enriched and our tradition of plu-
ralism enhanced when religious groups contribute to the debate over the policies that
guide the nation.”).
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religious voter, to make an honest assessment of solutions without con-
sulting his or her religious values for guidance.”* For example, one who
supports increased funding for impoverished children’s health care may
support that argument with economic evidence that funds saved in
preventative care result in reduced costs on curative care. One may
support that argument with medical evidence that good healthcare in a
child’s early years is essential for good health as an adult. One may
even support that argument with an undefined romantic sentimental-
ity in favor of young children. All of these arguments are readily wel-
comed and accepted in the public square and can be asserted boldly by
a legislator presenting a legal initiative for such increased spending.

But, if that same legislator were to present the same initiative but
justify it based on the principles of Catholic teaching that urge a special
preferential option for the poor and vulnerable, he or she would risk
being viewed with suspicion or accused of injecting mere personal mo-
rality into a matter of public policy.”® This results in a system in which
religious views are not observed with mere neutrality but are viewed as
less legitimate than other points of view. As long as this attitude per-
sists, it will be difficult for Catholic social teaching to be fully valued in
the marketplace of ideas.

7 See Greenawalt, supra note 67, at 409 (“Most people would be hard put to try to
carry out a program of excluding their deepest religious convictions from their political
judgments.”); Idleman, supra note 66, at 435 (“[T]he broader one’s definition of ‘reli-
gious,’ or the more liberal one’s conception of religiousness, the more significant the
notion of excluding religious values from judicial decision making becomes.”); Randy
Lee, The Immutability of Faith and the Necessity of Action, 66 ForpHaM L. REv. 1455,
1456 (1998) (“For the lawyer . . . who believes that religion is a relationship that pen-
etrates her life, ‘bleaching out’ one’s religion cannot be an option.”); Stephen L. Carter,
The Religiously Devout Judge, 64 Notre Dame L. REv. 932, 934 (1989) (“IN]Jot many
people believe any longer that judges are capable of putting to one side all of their
preconceptions when they set down to deliberate.”); and Id. at 940 (“Religious faith is
not something that can be shrugged off like an unattractive article of clothing.”).

% This dichotomy is explored more fully in Carter, supra note 74, at 937:

In a nation that prides itself on cherishing religious freedom, it is something of a puzzle that
a Communist or a Republican may try to have his world view reflected in the nation’s law, but
a religionist cannot; that one whose basic tool for understanding the world is empiricism may
seek to have her discoveries taught in the schools, but one whose basic tool is Scripture
cannot; that one whose conscience moves him to doubt the validity of the social science
curriculum may move to have it changed, but one whose religious convictions moves her to
doubt the validity of the natural science curriculum may not.

See also id. at 942 (“Many citizens enter into public debate on the basis of assumptions
that they are unwilling to have challenged. Sometimes they win, sometimes they lose,
but only if they base their assumptions on a religious understanding is their point of
view entirely excluded from public dialog.”).
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Legislators—Catholic or not—who see wisdom or truth in Catholic
social teaching are faced with three equally unattractive options. They
may disregard all that they learn from this teaching and reach deci-
sions based on any and all influences except this religious one. How-
ever, it may simply be impossible to isolate that which one has come to
believe through religious faith from that which one has come to believe
through other influences.”® Thus, this is an untenable option. In the
alternative, these legislators may take what they have learned from
Catholic social thought and reach their decision influenced by it, but
refrain from articulating religious belief as a rationale. This, too, is
undesirable because it is, quite simply, dishonest and not the free and
open discourse that should be welcomed in the public square. Finally, a
legislator may honestly and openly disclose the influence of religious
belief on decision-making. Unfortunately, however, the ambivalence
toward religion’s role will often devalue these arguments—either
generally on all issues or, perhaps more unfairly, selectively as to
some issues.

For Catholic social teaching to have a true and meaningful impact on
American law and policy, this ambivalence must be overcome by a
willingness to let ideas be put forth openly and honestly, without undue
disadvantage to religious perspectives. In a pluralistic society, it is
possible and, indeed, likely, that many will not find religious arguments
to be persuasive.”” That, however, is far more desirable than finding
them absent from meaningful public debate—an approach that cur-
rently impoverishes the debate on fundamental moral questions.”®

2. The Broad Scope of Catholic Social Teaching

A second aspect of Catholic social teaching that is one of its greatest
strengths is also, ironically, one of the things that can undermine its

76 See, e.g., Robert P. Casey, Reconciling Faith with American Life, in Tur PUBLIC
SQUARE, supra note 70, at 72 (“[Tlhe obligation of a public official is to do what he thinks
is right, to follow his own conscience, whether that conscience is formed by religious
faith, experience, the natural law, common sense, or all of the above, as is often the
case.”).

77 See Perry, supra note 64, at 230 (“Because of the role that religiously grounded
moral beliefs inevitably play in the political process, ... it is important that such
beliefs, no less than secular moral beliefs, be presented in public political argument so
they can be tested there.”).

78 For a now classic, and in-depth analysis of the hostility of the American political
and legal systems to religious perspectives, see generally STEPHEN L. CARTER, THE CUL-
TURE OF DISBELIEF (1993).
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ability to have a broad impact on American law. Catholic social teach-
ing, for the most part, sets out broad principles and moral values to
guide the development of law, but it leaves to lay expertise the chal-
lenge of translating those broad values into specific law and political
initiatives.”® There are some issues on which the Church’s social teach-
ing sets forth specific policy and programmatic recommendations.
These, however, are few and far between. This is based on the view that
“it does not belong to the Church, insofar as she is a religious and
hierarchical community, to offer concrete solutions in the social, eco-
nomic, and political spheres for justice in the world. Her mission in-
volves defending and promoting the dignity and fundamental rights of
the human person.”8°

So, for example, the Church preaches the principle of subsidiarity,
consistently teaching that problems should be resolved at the lowest
level capable of effectively doing so.®! Yet, Catholic social teaching does
not enumerate with specificity which issues are to be resolved at which
level. Instead, it is left to lay policy-makers to wisely and honestly
assess the proper place to resolve difficult legal and policy questions.??

79 See John M. Garvey, The Pope’s Submarine, 30 San Diego L. Rev. 849, 858-59
(1993) (“The Church’s bishops are not by training or occupation its best informed mem-
bers on questions of politics, science, social science, or even theology. The laity are
expected to make practical, prophetic, and scholarly contributions.”).

80 JusTicE IN THE WORLD, supra note 19, at 294.

81 Gee, e.g., QUADRAGESIMO ANNO, supra note 14, J 79, at 60 (“[IIt is an injustice and at
the same time a grave evil and a disturbance of right order to transfer to the larger and
higher collectivity functions which can be performed and provided for by lesser and
subordinate bodies.”); MATER ET MAGISTRA, supra note 12, 117, at 103 (“|The principle
of subsidiarity . . . is to be strictly observed.”); Id. I 152, at 109 (“[TThose in authority
should favor and help private enterprise in accordance with the principle of subsidiar-
ity, in order to allow private citizens themselves to accomplish as much as is feasible.”);
GAUDIUM ET SPES, supra note 15, J 75, at 217 (“[Clitizens, both as individuals and in
association should be on guard against granting government too much authority and
inappropriately seeking from it excessive conveniences and advantages); OCTOGESIMA
ADVENIENS, supra note 15, | 46, at 282 (reiterating that politics should not “deprive
individuals and intermediary bodies of the field of activity and responsibility which are
proper to them”); and CENTESIMUS ANNUS, supra note 13, § 48, at 476 (warning that “a
community of a higher order should not interfere in the internal life of a community of
a lower order, depriving the latter of its functions, but rather should support it in case
of need”). For further discussion of the implications of subsidiarity, see generally Robert
K. Vischer, Subsidiarity as a Principle of Governance: Beyond Devolution, 35 InD. L.
REv. 103 (2001) (exploring modern practical implications of subsidiarity doctrine). See
also Carmella, supra note 15, at 267-269 (discussing complex policy implications of
subsidiarity doctrine).

82 See, e.g., Introduction, supra note 12, at 6 (“[Slocial, political, and economic prob-
lems are the special concern of the laity. They are uniquely qualified to describe what
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Likewise, in one sentence, Pope John Paul II said both that “workers
should be assured the right to strike”®® and that “a strike remains . . .
an extreme means.”®* Yet, lay decision-makers are charged with decid-
ing what factors to weigh in determining if a strike is abusive or “ex-
treme.” Similarly, Catholic social teaching sets forth broad teachings on
such diverse issues as property rights, tax equity, environmental stew-
ardship, health care, and immigration. Catholic leaders have testified
before Congress in debates concerning these issues and have developed
detailed statements on them. However, the Church’s social teaching is
not to be seen as a “think tank” from which emerge detailed policy
proposals and programs.®® Instead, “[hler contribution to the political
order is precisely her vision of the dignity of the person revealed in all
its fullness in the mystery of the Incarnate Word.”%®

Indeed, because Catholic social teaching is global in perspective and
not created specifically for the United States, it cannot be overly con-
cerned with parochial policy-making.®” As Pope Paul VI observed in
Octogesima Adveniens:

(11t is difficult for us to utter a unified message and to put forward a solution which
has universal validity. Such is not our ambition, nor is it our mission. It is up to the
Christian communities to analyze with objectivity the situation which is proper to
their own country, to shed on it the light of the Gospel’s unalterable words and to
draw principles of reflection, norms of judgment and directives for action from the
social teaching of the Church. . . . It is up to these Christian communities, with the
help of the Holy Spirit, in communion with the bishops who hold responsibility and

in fact is going on and to evaluate what should be done.”); and GAuDIUM ET SPES, supra
note 15, { 43, at 192 (“Secular duties and activities belong properly although not
exclusively to laymen. . . . [Alcting as citizens of the world . . . they will observe the laws
proper to each discipline, and labor to equip themselves with a genuine expertise in
their fields.”).

83 1.ABOREM EXERCENS, supra note 45, | 20, at 381.

84 Id. He went on to warn that the right to strike “must not be abused. It must not be
abused especially for ‘political’ purposes.” Id.

8% See, e.g., Araujo, supra note 10, at 765 (“While the history of the Catholic Church’s
social teachings consistently promotes the social responsibility essential to community
life, it does not define in a systematic fashion how an individual American’s responsi-
bility toward others is to be implemented.”) and Dulles, supra note 11, at 286 (“Church
teaching does not give detailed answers . . . but it lays down some important principles
that should not be disregarded.”).

86 CENTESIMUS ANNUS, supra note 13, J 47, at 475,

8" In Octogesima Adveniens, Pope Paul VI commented on both the global and local
nature of the issues facing the Church’s attention, noting that while there are “prob-
lems . . . particular to each part of the world . . . but at the same time they are common
to all mankind.” OCTOGESIMA ADVENIENS, supra note 15, J 2, at 265.
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in dialogue with other Christian brethren and all men of good will, to discern the
options and commitments which are called for in order to bring about the social,
political, and economic changes seen in many cases to be urgently needed.?®

This respectful attitude toward the vocation of politician and law-
maker and the desire to defer to it should, and in many ways, does,
enhance the ability of Catholic teaching to have an impact on law and
legislation. By offering its expertise in moral and ethical questions as a
complement to rather than as a substitute for lay wisdom in legal af-
fairs, the Church creates the possibility for legal results reached as the
product of contributions from both of these traditions.

Unfortunately, however, this also means that the Catholic social tra-
dition is not capable of being reduced to quick sound-bites or easy sum-
mary. Instead, it is nuanced and subtle in its approach. As a result, it
can be difficult to easily translate these social principles to legal real-
ity.®® This places on law-makers the responsibility to carefully study
Catholic social teaching and understand its principles before being able
to apply it easily or facilely to the problems they address. Indeed, as
Gaudium et Spes itself noted:

[Elnlightened by Christian wisdom and giving close attention to the teaching au-
thority of the Church, let the layman take on his own distinctive role.

Often enough, the Christian view of things will itself suggest some specific solution
in certain circumstances. Yet it happens rather frequently, and legitimately so,
that with equal sincerity some of the faithful will disagree with others . . . [Slolu-
tions proposed by one side or another may easily be confused with the Gospel
message. Hence it is necessary for people to remember that no one is allowed in the
aforementioned situations to appropriate the Church’s authority for his opinion.
They should always try to enlighten one another through honest discussion, pre-
serving mutual charity and caring above all for the common good.*°

88 Id. 1 4, at 266.
89 See Carmella, supra note 14, at 271:

Though the church’s social teachings quite boldly proclaim many rights and duties and offer
sophisticated social critique and reconstruction, they give no blueprint to answer these ques-
tions relating to the precise specification of the state’s political-legal function. The silence is
intentional, to respect national differences and give flexibility for problem solving.

90 GaupiuM ET SPES, supra note 15, J 43, at 193. A similar sentiment was expressed
by Pope Paul VI in Octogesima Adveniens when he commented, “[Olne must recognize
a legitimate variety of possible options. The same Christian faith can lead to different
commitments.” OCTOGESIMA ADVENIENS, supra note 15, [ 50, at 284. See also CENTESIMUS
ANNUS, supra note 13, § 43, at 471 (“The church has no models to present; models that
are real and truly effective can only arise within the framework of different historical
situations, through the efforts of all those who responsibly confront concrete problems
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However, in a fast-paced political world where decisions are often
made quickly, it is more difficult to transform this more philosophical
and sociological moral framework into concrete action. This can, in
turn, make Catholic teaching on many issues difficult to translate into
particular law and legislation—hence reducing its impact.

3. Inconsistency of Catholic Social Teaching with Modern American
Political Life

The third aspect of Catholic social teaching that makes it more diffi-
cult to translate into American law is that teaching’s uneasy relation-
ship to the current landscape of American politics. This is, perhaps, its
greatest challenge. As mentioned earlier, the Church’s social teaching
advocates independence from alliances with political parties and sys-
tems." This remarkable freedom can and does leave the Church at
liberty to preach social teachings that are logically consistent according
to its moral precepts. As summarized recently by the bishops of the
United States, “[W]e believe every candidate, policy and political plat-
form should be measured by how they touch the human person; wheth-
er they enhance or diminish human life, dignity, and human rights; and
how they advance the common good.”®? Yet, this framework leads the
Catholic Church to advocate positions largely inconsistent according to
the current array of American political alignments.®® For example, even

in all their social, economie, political and cultural aspects, as these interact with one
another.”) and Id. { 47, at 475 (“The church respects the legitimate authority of the
democratic order and is not entitled to express preferences for this or that institutional
or constitutional solution.”).

®1 See discussion in notes 35-38, supra. See also Ireland, supra note 43, at 36 (“There
is in America no Catholic political party, nor should there be. As a matter of course,
were a special issue raised in which rights of Catholics were menaced, the conscience of
Catholics were compelled to defend those rights on the ground of American fair play
itself. That—and nothing more.”).

92 FarruruL CITIZENSHIP, supra note 9, at 4.

93 See BYRNES, supra note 41, at 114 (“Catholic bishops had staked out a new political
position for themselves by developing an agenda that sharply diverged from the plat-
forms of both political parties.”); Hollenbach, supra note 72, at 882 (“[TThe Roman
Catholic tradition has been suspicious both of social theories extolling the primacy of
the state and of theories granting primacy to the market. At the same time, this
tradition has rejected individualistic understandings of freedom. In fact, its rejection of
an individualistic understanding of the self is the source of its suspicion of both liberal
contract theories of politics and laissez faire models of economic life.”); Paul Perl &
Jamie S. McClintock, The Catholic “Consistent Life Ethic” and Attitudes Toward Capi-
tal Punishment and Welfare Reform, 62 SocioLoGY oF RELIGION, Sept. 22, 2001, at 275
(“Because it combines a ‘conservative’ position on abortion with ‘liberal’ positions on
many other policy areas, the [Catholic] ethic lies almost completely outside the realm
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the most cursory look at the two major political parties reveals, of
course, that neither party is both opposed to abortion and opposed to
the death penalty. Neither party fully embraces with equal vigor both
the Catholic teaching on the traditional family®* and on the preferential
option for the poor.?®

In many ways, this reality is the greatest strength of Catholic social
teaching. By remaining unbeholden to either party, the Church is able
to challenge both to provide a fuller manifestation of a just society.”® As
the Catholic Bishops Conference observed, “[w]e must challenge all
parties and every candidate to defend human life and dignity, to pursue
greater justice and peace, to uphold family life, and to advance the
common good.”” As an outsider to traditional partisan politics, the
Church can remain a critical commentator, and need not worry about
altering its message to win votes or political victory.?® Instead, it re-
tains the freedom to speak its views on a wide range of issues and to let

of mainstream political culture and is rejected by most elites of both the right and the
left.”) and Id. (“[Alside from opposition to euthanasia, the positions with which the
bishops have attempted to link abortion opposition are understood as ‘liberal’ in the
context of broader American political culture.”).

94 See CENTESIMUS ANNUS, supra note 13, [ 39, at 468 (declaring that, in defining a
family, “we mean the family founded on marriage, in which the mutual gift of self by
husband and wife creates an environment in which children can be born and develop
their potentialities, become aware of their dignity and prepare to face their unique and
individual destiny”).

95 The preferential option for the poor has been announced in numerous social en-
cyclicals. See, e.g., RERUM NOVARUM, supra note 14, J 29, at 28 (“[Wlhen there is a
question of protecting the rights of individuals, the poor and helpless have a claim to
special consideration.”) and SoLLICITUDO REI SOCIALIS, supra note 14, § 39, at 422 (“By
virtue of her own evangelical duty, the Church feels called to take her stand beside the
poor.”).

98 Indeed, in the long term, this may make Catholic voters more influential since “the
Catholic vote is critical to both parties.” See Powell, supra note 42, at 8. In the short
term, however, “the cultural and ethnic unity of American Catholics, deliverable as
solid blocks of voters, the ultimate political argument in a democracy has massively
declined.” J. Bottum, The Moral Coherence of the Catholic Politician, CRisis, July/
August 2003, at 25.

97 FarruruL CITIZENSHIP, supra note 9, at 3.

98 See Wood, supra note 64, at 224 (arguing that keeping religion and politics sepa-
rate “makes possible a genuinely prophetic role of religion by freeing it of institutional
alliances with the state that would modify or mute its prophetic voice”) and id. at 225
(“The Church that is relatively free of institutional alliances and entanglements with
the state is one that is most favored to be able to carry out the prophetic role of religion
in society through its free and authentic witness.”).
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the consequences fall where they may.?® This, of course, is very differ-
ent from the process followed by any political party engaging in plat-
form drafting. There, principles and practicality can clash and result in
a platform that reflects a mix of both genuine principles and compro-
mises struck in the interest of electability.

This counter-cultural aspect of Catholic teaching—a framework in-
ternally consistent but politically inconsistent—is something which
should, and often does, enhance its credibility. However, this can also,
at lela(l)%t in the short term, reduce that teaching’s impact on American
law.

Because the teachings have something in them to favor—and disfa-
vor—views from nearly every political persuasion, Catholic social
teaching has often been invoked selectively by those of every perspec-
tive to support their views.'" Politics are replete with examples of
those who will tout Catholic social teaching on disarmament, but dis-
tance themselves from Catholic teaching on euthanasia,'®® or those
who will recite with enthusiasm the Church’s respect for private prop-
erty’®® while downplaying its admonitions that private property bears
a social mortgage that mandates respect for the universal destination of

99 See, e.g., BYRNES, supra note 41, at 4 (“The Second Vatican Council envisioned the
church as challenger and critic of modern culture.”); GaAupiuM ET SPES, supra note 15, |
76, at 219 (asserting that “it is always and everywhere legitimate for her to preach the
faith with true freedom, to teach her social doctrine, and to discharge her duty among
men without hindrance. She also has the right to pass moral judgments, even on
matters touching the political order.”); and FarruruL CITIZENSHIP, supra note 9, at 6
(“The Catholic approach to faithful citizenship begins with moral principles, not party
platforms.”).

100 See Perl & McClintock, supra note 93, at 275:

American Catholic Bishops have advocated a combination of issue positions that is unique
within American political culture. The “consistent life ethic” combines opposition to abortion
with liberal stances on other issues conceptualized as life-affirming. Based on evidence that
very few people hold this combination of attitudes, previous researchers have concluded that
the Bishops’ advocacy has had little or no success.

101 See, e.g., Casey, supra note 76, at 72 (“[W]e see in the national liberal and con-
servative politics of our country a temptation to ignore the serious demands of con-
science. . . . It seems to me that both ends of the political spectrum tend to fall prey to
different sets of temptations.”).

192 The Church’s teaching on euthanasia is developed most fully in EvaNGELIUM VI-
TAE, supra note 23, ] 63-65, at 104-08. There, Pope John Paul II declared, “I confirm
that euthanasia is a grave violation of the law of God, since it is the deliberate and
morally unacceptable killing of a human person.” Id. ] 65, at 107-08.

103 See RERUM NOVARUM, supra note 14, 9 7, at 16 (“[Tlo say that God has given the
earth to the use and enjoyment of the universal human race is not to deny that there
can be private property.”); Id. I 7, at 17 (“[Plrivate ownership is according to nature’s
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goods.’®* This uneasy relationship can interfere with the full integra-
tion of the tofal message of Catholic teaching into American political
discourse. Consequently, a body of doctrine that was developed to chal-
lenge all to a more just view of life can also lull into complacency those
who accept part of it but resist the challenge and the discomfort inher-
ent in realizing that neither party neatly captures the full range of
Catholic social teaching consistently or completely.'°®

law.”); Id. 9 8, at 17 (calling private ownership “preeminently in conformity with human
nature, and . . . conducive in the most unmistakable manner to the peace and tranquil-
ity of human life”); id. § 35, at 32 (“[Plrivate ownership must be held sacred and
inviolate.”); QUADRAGESIMO ANNO, supra note 14, T 45, at 52 (“[Tlhe right to own private
property has been given to man ... by the Creator himself, not only in order that
individuals may be able to provide for their own needs and those of their families, but
also that by means of it, the goods which the Creator has destined for the human race
may truly serve this purpose.”); MATER ET MAGISTRA, supra note 12, at 86 (“Private
property ... is a natural right possessed by all, which the State may by no means
suppress.”); Id. I 109, at 101 (“[TThe right of private property ... is permanently
valid.”); Id. 1 121, at 104 (“[Tlhe right of private ownership is clearly evident in the
Gospels.”); GAUDIUM ET SPES, supra note 15, § 71, at 214 (“Private ownership or some
other kind of dominion over material goods provides everyone with a wholly necessary
area of independence and should be regarded as an extension of human freedom.”);
LABOREM EXERCENS, supra note 45, § 14, at 371 (reasserting “the right to private prop-
erty, even when it is a question of the means of production.”); and CENTESIMUS ANNUS,
supra note 13, | 30, at 461 (noting that the right to private property “is fundamental for
the autonomy and development of the person”).

104 See, e.g., RERUM NOVARUM, supra note 14, 7, at 17 (“[Tlhe earth, though divided
among private owners, ceases not thereby to minister to the needs of all.”); MATER ET
MaAGISTRA, supra note 12, 19, at 87 (“[TThere is from nature a social aspect to private
property.”); Id. J 119, at 103 (“[IIn the right of private property there is rooted a social
responsibility.”); GAUDIUM ET SPES, supra note 15, { 71, at 214 (“By its very nature,
private property has a communal purpose of earthly goods. If this social quality is
overlooked, property often becomes an occasion of greed and of serious disturbances.”);
PopuLoruM PROGRESSIO, supra note 35, § 23, at 245 (“[Plrivate property does not con-
stitute for itself an absolute and unconditional right. No one is justified in keeping for
his exclusive use what he does not need when others lack necessities.”); LABOREM Ex-
ERCENS, supra note 45, q 14, at 371 (“The right to private property is subordinated to the
right to common use, to the fact that goods are meant for everyone.”); Id. | 14, at 372
(“[TThe position of ‘rigid’ capitalism continues to remain unacceptable, namely the po-
sition that defends the exclusive right to private ownership of the means of production
as an untouchable ‘dogma’ of economic life.”); SoLLICITUDO REI SOCIALIS, supra note 14,
9 42, at 426 (“[TThe goods of this world are originally meant for all. The right to private
property is valid and necessary, but it does not nullify the value of this principle.”); Id.
(describing the “social mortgage” which accompanies private property); CENTESIMUS
ANNUS, supra note 13, q 30, at 461 (“[T]he possession of material goods is not an absolute
right.”); and Id. (declaring that private ownership of goods “is subordinated to their origi-
nal common destination as created goods, as well as to the will of Jesus Christ. . . .”).

195 Indeed, the Catholic Bishops themselves noted this when they observed, “Some-
times it seems few candidates and no party fully reflect our values. But now is not a
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Two temptations can thus arise to undermine the influence of Catho-
lic social teaching on American political discourse—the discourse from
which flows so much of American law. For some, the temptation may be
to selectively reduce Catholic social teaching to merely those words or
phrases that support one’s legal perspective while ignoring those that
do not.'%® This denies the depth and breath of that teaching. For others,
the temptation may be to ignore Catholic social teaching entirely to
avoid being accused of the inconsistency or hypocrisy that can come
with selective use of the Church’s teaching. This excludes the Catholic
perspective from public debate.

In light of this political reality and the way in which legal issues have
become arrayed politically, the relationship between the Church’s
teachings on the dignity of human life and the rest of its social teaching
warrants particular attention. This is a source of great political tension
and, in reality, it is likely to be impossible for the full impact of Catholic
social teaching to be appreciated in its full range unless the raging
questions on human life and dignity are resolved in American law in a
way consistent with Catholic social teaching.

There is a richness and a fullness in Catholic social teaching that
spans a broad range of issues. However, the Church has consistently
placed the sanctity of human life at the forefront of her teachings. A
declaration to this effect may be found in nearly all documents articu-
lating the Church’s social vision.'°” It is the innate dignity of the person

time to retreat.” FAITHFUL CITIZENSHIP, supra note 9, at 3; Id. at 4 (“Our moral frame-
work does not easily fit the categories of right or left, Democrat or Republican. Qur
responsibility is to measure every party and platform by how its agenda touches human
life and dignity.”).

106 Bottum, supra note 96, at 20, 22. (“[Ploliticians can find a Catholic theologian to
provide grounds for allowing almost any political position.”).

107 See, e.g., MATER ET MAGISTRA, supra note 12, 194, at 116 (“[A]ll must regard the
life of man as sacred, since, from its inception, it requires the action of God the Cre-
ator.”); GAUDIUM ET SPES, supra note 15, J[ 51, at 199-200 (“God, the Lord of life, has
conferred on men the surpassing ministry of safeguarding life—a ministry which must
be fulfilled in a manner which is worthy of man. Therefore, from the moment of its
conception, life must be guarded with the greatest care, while abortion and infanticide
are unspeakable crimes.”); JUSTICE IN THE WORLD, supra note 19, at 289 (calling life
“man’s highest good”); SHARING CATHOLIC SOCIAL TEACHING, supra note 10, at 1-2 (“Catho-
lic social teaching is based on and inseparable from our understanding of human life
and dignity. . . . Every person, from the moment of conception to natural death, has
inherent dignity and a right to life consistent with that dignity.”); Id. at 4 (“Our belief
in the sanctity of human life is the foundation of all the principles of our social teach-
ing.”); Dulles, supra note 10, at 282-83 (“The first principle, the dignity of human
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which is the foundation of the rest of the Church’s social teaching, and
“a consistent ethic of life should be the moral framework from which to
address all issues in the political arena.”*°® Hence, while arguing on the
one hand that all social issues constitute a seamless web,*° the Church
also asserts that, without respecting the right to life, all the other social
goods of the world rest on a shaky foundation.'°

persons, rules out all laws that violate personal rights, beginning with the most fun-
damental, the right to life. ... According to Catholic social teaching, the God-given
right to life extends to the unborn. Hence, there can be no such thing as a right to abort
or a right not to be born.”); EVANGELIUM VITAE, supra note 23, §f 71, at 117 (“[Clivil law
must ensure that all members of society enjoy respect for certain fundamental rights
which innately belong to the person. First and fundamental among these is the invio-
lable right to life of every innocent human being.”); Id. (stating that civil law “can never
presume to legitimize as a right of individuals . . . an offence against other persons
caused by the disregard of so fundamental a right as the right to life”); FAITHFUL
CITIZENSHIP, supra note 9, at 5 (“Because of our faith in Jesus Christ, we start with the
dignity of the human person.”); and Id. at 6 (“The conviction that human life is sacred
and that each person has inherent dignity that must be respected in society, lies at the
heart of Catholic social teaching.”); LiviNg THE GOSPEL OF LIFE, supra note 3, at 7 (‘[Flor
citizens and elected officials alike, the basic principle is simple: we must begin with a
commitment never to intentionally kill, or collude the killing, of any innocent human
life . .. In other words, the choice of certain ways of action is always and radically
incompatible with the love of God and the dignity of the human persons created in His
image.”).

108 FarTHrFUL CITIZENSHIP, supra note 9, at 6.

109 Gee Perl & McClintoch, supra note 93, passim, for further discussion on the “seam-
less web” theory and the role of Joseph Cardinal Bernadin in articulating it.

110 See MATER ET MAGISTRA, supra note 12, 215, at 119 (“[Wlhatever the progress in
technology and economic life, there can be neither justice nor peace in the world so long
as men fail to realize how great is their dignity, for they have been created by God.”);
EvVANGELIUM VITAE, supra note 23, at 5 (declaring “the sacred value of human life from
its very beginning until its end” and that “[ulpon the recognition of this right, every
community and the political community itself are founded”); id. { 101, at 159-60:

It is impossible to further the common good without acknowledging and defending the right
to life, upon which all the other inalienable rights of individuals are founded and from which
they develop. A society lacks solid foundation when, on the one hand, it asserts values such
as the human dignity of the person, justice and peace, but then, on the other hand, radically
acts to the contrary by allowing or tolerating a variety of ways in which human life is
devalued and violated. . . . Only respect for life can be the foundation and guarantee of the
most precious and essential goods of society, such as democracy and peace.

See also FarraruL CITIZENSHIP, supra note 9, at 6 (“Calls to advance human rights are
illusions if the right to life itself is subject to attack.”); LiviNG THE GOSPEL OF LIFE, supra
note 3, at 3 (“[Albortion and euthanasia have become preeminent threats to dignity
because they directly attack life itself, the most fundamental human good and the
condition for all others.”); Id. at 8, arguing that while Catholic decision makers must
advocate for human dignity across a wide range of issues:
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The political array in the United States often pits the right to life
against other aspects of Catholic social teaching, and can place those
who are influenced by Catholic social teaching in a quandary.*!! Catho-
lic social teaching is aimed toward the fullness of human dignity in all
its aspects. If life itself, the minimal level of dignity is not respected,
then reaching this fullness of dignity is, by definition, unattainable.
Yet, once this minimum is achieved, it betrays Catholic teaching to stop
there and fail to move beyond the minimum. Hence, the challenge for
Catholic social teaching—and the challenge for its influence on Ameri-
can law—is profound.

In order to move American law toward its vision of the fullness of
human dignity, it must steadfastly and vocally advocate those legal and
social initiatives that defend life. This is a difficult mandate in a society
hostile to its perspective. This challenge may often involve a harsh
conflict with those who, in good faith and with enthusiasm, steadfastly
support other aspects of Catholic social teaching.'? At the same time,
while it pushes for the threshold, foundational protection of life, the

Being “right” in such [other] matters can never excuse a wrong choice regarding direct attacks
on innocent human life. Indeed, the failure to protect and defend life in its most vulnerable
stages renders suspect any claim to the “rightness” of positions in other matters affecting
the poorest and least powerful of the human community. If we understand the human person
as ... the living house of God ... then those latter issues fall logically into place as the
crossbeams and walls of that house. All direct attacks on innocent human life, such as
abortion and euthanasia, strike at the house’s foundation. These directly and immediately
violate the human person’s most fundamental right—the right to life. Neglect of these issues
is the equivalent of building our house on sand.

111 This also raises a significant pastoral challenge for Catholics religious leaders.
See James Hitchcock, Catholics in the Public Square, in WHEN CONSCIENCE AND POLITICS
MEET, supra note 39:

The Church has of course remained firmly opposed to abortion, and has invested a great deal
of moral capital and energy in the struggle against it. But the theory conventionally called the
“seamless garment” . .. has effectively undercut that commitment at numerous points. . ..
[Tt has left Catholics with no meaningful guidance in determining their votes, since they
usually face a choice between candidates both of whom seem to address some of the “life
issues,” as the Church bureaucracy defines them, but not others.

More importantly, the “seamless garment” formula, and the entire thrust of Catholic social
teaching as defined at the national level, makes the abortion issue seem anomalous. ... In
countless ways American Catholics have been encouraged by their national leaders to view
the world essentially through the glasses of the left wing of the Democratic Party, a view in
which abortion inevitably seems an oddity at best, and ultimately a terrible misjudgment.

112 See LivING THE GOSPEL OF LIFE, supra note 3, at 7 (“There is such a wide spectrum
of issues involving the protection of human life and the promotion of human dignity.
Good people frequently disagree on which problems to address, which policies to
adopt . . .”).
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Church must also challenge those who support its teaching on this issue
to acknowledge that the full dignity of humanity does not allow the
complacency that can come with discounting significant aspects of the
rest of Catholic social teaching.!'?

IV. Conclusion

The Catholic church is the single largest religious denomination in
the United States.'* Its social teaching has been centuries in the mak-
ing, with roots that are philosophical and theological as well as inspi-
rational, historical, and sociological.!'® Yet, there have been some ob-
stacles that have limited its ability to influence American law. As
Catholic social teaching becomes more widely studied and discussed, its
potential to influence American law can only increase. Many years ago,
the earliest of the social encyclicals were addresses only to Catholic
bishops. They were then addressed only to Catholics. Now, however,
Catholic social encyclicals are addressed to all of “good will.”**¢ As the

112 See id. at 8 (“Opposition to abortion and euthanasia does not excuse indifference
to those who suffer from poverty, violence, and injustice. Any politics of human life must
work to resist the violence of war and the scandal of capital punishment. Any politics
of human dignity must seriously address issues of racism, poverty, hunger, employ-
ment, education, housing, and health care. Therefore, Catholics should eagerly involve
themselves as advocates in all these areas.”).

114 See Thomas Melady, Introduction, in THE PUBLIC SQUARE, supra note 70 (noting
that “The Catholic community currently comprises around twenty-five percent of the
American population.”) and Garvey, supra note 79, at 849 (“Catholics are the largest
denomination in the United States. . . . The Catholic church also asserts more authority
over its members . . . than most American sects do.”). For an international perspective,
see Weigel, supra note 2, at 37 (“[T]he Catholic Church is the largest religious commu-
nity on the planet, numbering some 1.1 billion adherents.”).

115 See God in the Closet, supra note 67, at 44. (“American Catholics are in a privi-
leged position to make enormously useful contributions to the development of . . . public
philosophy. We are the inheritors of a two thousand year old tradition of careful thought
about the relationship between personal conscience and public policy.”).

116 Rerum Novarum, for example was addressed to “Our Venerable Brethren, All
Patriarchs, Primates, Archbishops and Bishops of the Catholic World, In Grace and
Communion with the Apostolic see.” See RERUM NOVARUM, supra note 14, at 14. Quad-
ragesimo Anno was addressed to this same group plus “All the Faithful of the Catholic
World.” QUADRAGESIMO ANNO, supra note 14, at 42, Mater et Magistra was addressed to
“Our Venerable Brothers, the Patriarchs, Primates, Archbishops, Bishops, and Other
Local Ordinaries in Peace and Communion with the Holy See, and to All the Clergy and
Faithful of the Catholic World.” MATER ET MAGISTRA, supra note 12, at 84. Populorum
Progressio, however, was a landmark in that it was addressed “To the Bishops, Priests,
Religious, the Faithful, and to All Men of Good Will.”, PoPULORUM PROGRESSIO, supra
note 35, at 240 (emphasis added). In Centesimus Annus, the audience included “All Men
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audience for these encyclicals has broadened, the Church has expressed
optimism that its social message can have a broader, more universal
impact.''” This optimism is justified when one reflects on the ways in
which the Church’s participation in American legal debate has grown
over the past century. However, as we reflect on the future, it is im-
portant to address those challenges that face the United States as it
tries to make its law more fully reflect the hopes and aspirations of
Catholic social teaching.

In anticipation of the dawn of this new century, Pope John Paul II
wrote, “we can already glimpse the third millennium of the Christian
era, so filled with uncertainties but also with promises—uncertain-
ties and promises which appeal to our imagination and creativity,
and which reawaken our responsibility ... to show the way.”!'® The
“responsibility ... to show the way” is a weighty one for those who
strive to advance the ideals of Catholic social teaching and implement
them in American law. However, Catholic social teaching also ex-
presses great confidence in human “imagination and creativity” and the
hope that, when directed toward law, there is a role for that teaching in
the building of a more just world.

and Women of Good Will,” CENTESIMUS ANNUS, supra note 13, at 439 (emphasis added),
while Evangelium Vitae, more recently, was addressed most simply to “The Bishops,
Priests, and Deacons, Men and Women Religious, Lay Faithful, and All People of Good
Will.” EVANGELIUM VITAE, supra note 23 (emphasis added).

117 See Araujo, supra note 10, at 778 (“The social teachings of the Church are not a
parochial command; they are a universal inspiration to do more of the better for the
individual and for society in the world.”); Dulles, supra note 10, at 279 (“Unlike the
Church’s strictly doctrinal teaching, which is addressed specifically to believers, Catho-
lic social teaching is directed to all persons of good will, including those of any or no
religion. It presupposes only that its addressees are interested in building a just and
peaceful society on earth.”); and Weigel, supra note 2, at 36 (calling development of
Catholic social teaching to be “of interest beyond the formal boundaries of the Catholic
Church and engage the concerns of Protestants, Jews, Muslims, and all men and
women of goodwill who are concerned about the future of democracy”).

. 118 CenTESIMUS ANNUS, supra note 13, | 3, at 440.
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