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Federal law has Prohibited racial segregation in government-housing
programs for decades, yet it has proven difficult to reverse entrenched patterns
of segregation in these programs.2 Patterns of racial segregation have been
particularly intractable in New Orleans, which, prior to Hurricane Katrina in
2005, boasted the second-highest level of poverty concentration in the nation’
and relatively high levels of poverty concentration in all of the major
government-housing programs.® Furthermore, low-income white residents in
pre-Katrina New Orleans had greater access to middle-income neighborhoods
throughout the metropolitan area of New Orleans than low-income black’
residents, who were overwhelmingly concentrated into high-poverty
neighborhoods.® As a result, low-income white residents had access to tools of
upward economic mobility not available to urban black residents.’

Hurricane Katrina, with its massive levee failures and neighborhood
flooding, offered an opportunity for New Orleans to emerge as a more
inclusive region; new government-assisted housing could have helped facilitate

1. See, e.g., Fair Housing Act, 42 U.S.C. § 3604 (2006) (prohibiting discrimination based
on race and other grounds in housing); see also 42 U.S.C. § 1982 (2006) (“All citizens of the
United States shall have the same right, in every State and Territory, as is enjoyed by white
citizens thereof to inherit, purchase, lease, sell, hold, and convey real and personal property.”);
Clients’ Council v. Pierce, 711 F.2d 1406, 1408 (8th Cir. 1983) (holding that HUD’s actions were
unconstitutional because HUD continued to fund racial discrimination and segregation in its
housing programs); infra note 15.

2. See Young v. Pierce, 628 F. Supp. 1037, 1045-47 (E.D. Tex. 1985) (describing the
historical ineffectiveness of HUD’s efforts to desegregate housing), vacated, 822 F.2d 1368 (5th
Cir. 1987).

3. See ALAN BERUBE & BRUCE KATZ, KATRINA’S WINDOW: CONFRONTING
CONCENTRATED POVERTY ACROSS AMERICA 3 & tbl.l (Brookings Institution 2005),
available at http://www .brookings.edu/~/media/Files/rc/reports/2005/10poverty_berube/200510
12_Concentratedpoverty.pdf.

4. See id. at 5 (listing the average neighborhood-poverty rate for public-housing residents
in New Orleans at 74% in 2000); infra Part I11.A-D.

5. Inthis Article, the terms “black” and “white” are used, rather than “African American”
and “white,” for the sake of parallelism.

6. See infra Part IILE.

7. See infra Part lIL.E.
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inclusion, while also responding to the regional-housing needs of the area.’
However, as Orleans Parish attempted after the storm to reverse a dynamic in
which a disproportionate number of its occupants were renters, compared with
the metro area as a whole, neighboring jurisdictions acted aggressively to
avoid any demographic shifts that new rental housing, particularly new
government-assisted rental housing, might bring.9 Rental bans proliferated
throughout the region, primarily in communities that had previously served as
affordable suburban alternatives for lower- and middle-income whites in prior
decades.!® These communities sought not only to prevent the development of
new rental housing, but also to limit the repair of rental housing that preexisted
the storm.'" At the same time, other communities in metropolitan New
Orleans that were the least affordable, most homogeneous, and nationally
recognized as desirable places to live were mnot targeted for
government-assisted housing, and thus did not pass similar sweeping rental
bans.'> Therefore, rather than using recovery efforts to reverse racially
segregated housing patterns, the region took steps to exacerbate them.

This Article contends that post-Katrina New Orleans exemplifies the
exclusionary dynamic in which government-assisted housing operates
throughout America and the fundamental failure of American housing policy at
the federal, state, and local levels to prevent the racial segregation that
inevitably results. Part I discusses the well-established legal framework
prohibiting racial segregation in government-assisted housing. Part II explains
that, despite established law, it has proven extremely difficult to reverse
entrenched patterns of racial segregation in government-housing programs. In
fact, recent studies have found that low-income blacks using government
housing programs live in worse or more segregated housing conditions when
compared with either whites who are using the programs or blacks who are not
using the programs. This Part also describes a perennial dynamic of two
impulses pulling in opposite directions—the anywhere-ist and nowhere-ist
impulses, which conspire to perpetuate segregation. The anywhere-ists are
primarily focused on securing as much federally assisted housing as possible;
the nowhere-ists are primarily focused on keeping it out of their communities.
This dynamic has created a “path of least resistance,” whereby
government-assisted housing continues to be provided in places where it
already exists or in places that are already open and affordable. Part III
describes the way in which racial segregation and poverty concentration were
particularly exaggerated pre-Katrina across all the government-housing
programs in metropolitan New Orleans, as compared to levels documented in

8. See BERUBE & KATZ, supra note 3, at 2 (discussing the opportunity the rebuilding effort
would provide the government to combat segregation).
9. See infra Part V.B.
10. See infra notes 187-92 and accompanying text.
11.  See infra text accompanying note 187.
12.  See infra notes 320-22 and accompanying text.
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the top fifty metropolitan areas in the United States. In addition, low-income
whites had disproportionately greater access to middle-income neighborhoods
when compared with low-income blacks. Part IV discusses the opportunity
presented by the post-Katrina rebuilding effort to reverse entrenched patterns
of racial segregation in government housing.

Part V describes that, regardless of the opportunity, the region seems poised
to recreate segregated-housing patterns. This Part discusses examples of the
anywhere-ist and nowhere-ist impulses at work in post-Katrina New Orleans,
noting the rental-affordability crisis and the exclusionary-zoning activity
emerging in towns, cities, and parishes surrounding New Orleans. It describes
in detail the restrictions on rental housing enacted in the affordable suburbs of
Terrytown, Kenner, and Saint Bernard Parish, as compared with the absence of
sweeping restrictions in more expensive suburbs such as Metairie and
Mandeville.

In Part VI, the Article recommends several fair-housing reforms in response
to the post-Katrina experience, including rejection of the “path of least
resistance” approach to the location of government housing, distribution, and
management of government-assisted housing on a regional basis, and a more
targeted intervention in the housing market by the U.S. Department of Housing
and Urban Development (HUD) to ensure that government-assisted housing is
actually provided in markets that are not already open and affordable.

1. THE WELL-ESTABLISHED PROHIBITION ON RACIAL SEGREGATION IN
GOVERNMENT-ASSISTED HOUSING PROGRAMS

The idea that public housing in the United States was created pursuant to a
policy of de jure racial segregation is not particularly controversial.”® In fact,
government agencies, both federal and local, were leaders in formalizing
racially segregated housing patterns throughout the nation."* In New Orleans,
“the creation of racially segregated New Deal public housing developments
was the first implementation of legally enforced residential segregation in the
city.”"?

In the civil rights era, communities began to challenge
government-sponsored segregation in government-assisted housing. As early
as 1969, courts pronounced it unconstitutional to select sites for government-

13. Young v. Pierce, 628 F. Supp. 1037, 1045 (E.D. Tex. 1985) (“Prior to 1964, public
housing was de jure segregated.”), vacated, 822 F.2d 1368 (5th Cir. 1987).

14. See, e.g., id at 1044-50 (detailing HUD’s and local agencies’ contributions to
segregated housing in east Texas).

15. Elizabeth Fussell, Constructing New Orleans, Constructing Race: A Population History
of New Orleans, 94 J. AM. HIST. 846, 581 (2007); see also Martha Mahoney, Law and Racial
Geography: Public Housing and the Economy in New Orleans, 42 STAN. L. REv. 1251, 1270
(1990) (describing how segregated public-housing projects in New Orleans, although an
improvement over decaying private housing, disrupted racially mixed residential patterns and
increased racial concentration within the city).
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assisted housing developments on the basis of race.'® Similarly, in the late
1960s, HUD began to issue rules and regulations prohibiting the concentration
of new government-assisted housing exclusively in black neighborhoods.!” As
observed by one commentator, the idea that HUD “should no longer be
permitted to routinely build new low-income housing in segregated,
high-g)overty neighborhoods” is a point civil rights advocates “won” decades
ago.”® Nor can housing agencies reserve units developed in white areas for
white occupants.'’ Despite the historical refusal of some local agencies “to
accept the premise that federal law applied” to them,”® the federal prohibition
against segregation and discrimination in both public and private housing
programs is well established.”’

The Gautreaux line of cases represents the prototypical challenge to
government-sponsored segregation.22 In Gautreaux v. Chicago Housing

16. See, e.g., Gautreaux v. Chi. Hous. Auth. (Gautreaux I), 296 F. Supp. 907, 913 (N.D. Ill.
1969), aff'd, 436 F.2d 306 (7th Cir. 1970). The plaintiffs in Gautreaux also alleged that tenant
assignment was conducted on a racially discriminatory basis. Id. at 908. Even before 1969,
courts held that the maintenance of segregation in public housing through the assignment of
tenants on the basis of race violated the Constitution and the Civil Rights statutes. See, e.g., Vann
v. Toledo Metro. Hous. Auth., 113 F. Supp. 210, 212 (N.D. Ohio 1953) (citing Seawell v.
MacWithey, 63 A.2d 542, 542 (N.J. Super. Ct. Ch. Div. 1949)) (noting that public-housing
projects cannot segregate based on race because of the Privileges and Immunities and Due
Process Clauses of the Federal Constitution and because of language in the statute that authorized
the public housing); see also Young, 628 F. Supp. at 1045 (discussing the 1962 passage of
President John F. Kennedy’s Executive Order Number 11063 and Title VI of the Civil Rights Act
of 1964, each requiring a policy of nondiscrimination in federally assisted housing).

17. See Young, 628 F. Supp. at 1045-47 (discussing HUD’s site selection and marketing
rules and regulations issued in 1967, 1972, and 1977 pertaining to a variety of federally assisted
housing programs). Despite these regulations, however, HUD’s actions continued to create
segregated housing. Id at 1048 (discussing the failure to market units built in white
neighborhoods to black individuals).

18. Philip D. Tegeler, The Persistence of Segregation in Government Housing Programs, in
THE GEOGRAPHY OF OPPORTUNITY: RACE AND HOUSING CHOICE IN METROPOLITAN AMERICA
197, 197 (Xavier de Souza Briggs ed., 2005).

19. See Clients’ Council v. Pierce, 711 F.2d 1406, 1415, 1419 (8th Cir. 1983) (noting that,
during a compliance review, HUD found the housing authority’s policies discriminatory because
the housing authority intended to assign white occupants to new projects in a “traditionally White
neighborhood” and because the housing authority instructed employees “‘to rent to whites in the
white area and to Blacks in the black area’”).

20. Id at 1415.

21. Young, 628 F. Supp. at 1045-47. Of course, HUD policies in the post-civil rights era,
designed to prohibit discriminatory site selection of new housing developments, as well as the
assignment of tenants on a discriminatory basis, were largely prospective in nature and
“ineffective in remedying past segregation or preventing segregated occupancy in new project
sites.” Id. at 1046.

22. See Hills v. Gautreaux, 425 U.S. 284 (1976), aff’g 503 F.2d 930 (7th Cir. 1974);
Gautreaux v. Chi. Hous. Auth., 436 F.2d 306 (7th Cir. 1970) (Gautreaux II), aff’g 296 F. Supp.
907 (N.D. 11l. 1969). Hills and Gautreaux II are the culmination of two separate lines of cases
involving the same plaintiffs. In Gautreaux II, the plaintiffs brought suit against the Chicago
Housing Authority, 436 F.2d at 307; in Hills, the same plaintiffs brought suit against HUD for the
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Authority, black tenants in and applicants for public housing in Chicago
alleged that the Chicago Housing Authority “intentionally chose sites for
family public housing and adopted tenant assignment procedures . . . for the
purpose of maintaining existing patterns of residential separation of races in
the City of Chicago,” and that the Chicago Housing Authority “fail[ed] to
select sites for public housin% in a manner which would alleviate existing
patterns of racial separation.”2 At the time, the membersh;p of the housing
authority’s public-housing waiting list was 90% black.”® The housing
authority used a preclearance procedure, allowing elected officials to exercise a
“racial veto” over public housing sites selected in white neighborhoods in their
districts.”® In 1969, the district court found the local defendants liable under
the Constitution and federal statutes, holding that “[n]o criterion, other than
race, can plausibly explain the veto of over [99.5%] of the housing units
located on the White sites” when only 10% of those sites in black
neighborhoods were vetoed.”®  Later, in the companion case to this
district-court decision, the Seventh Circuit held that HUD had also violated the
Fifth Amendment of the Constitution and Title VI of the Civil Rights Act of
1964 (Title VI) by knowingly providing financial assistance to the segregated
housing program, among other things.”’

Courts throughout the country have reached similar holdings in the face of
evidence of racially motivated decision-making in the selection of sites for
government-assisted housing.28 Courts have also considered statistics that

same allegedly discriminatory housing policies. 425 U.S. at 286. For a comprehensive history of
the Gautreaux litigation, see Alexander Polikoff, WAITING FOR GAUTREAUX: A STORY OF
SEGREGATION, HOUSING, AND THE BLACK GHETTO (2006).

23.  Gautreaux I, 436 F.2d at 307; see also Gautreaux I, 296 F. Supp. 907, 910 (N.D. Ill.
1969) (noting that, given population trends at the time, “[99.5%)] of [Chicago Housing Authority]
family units are located in areas which are or soon will be substantially all Negro™).

24. Gautreaux {, 296 F. Supp. at 909.

25. Id at910. State law required City Council approval of all Chicago Housing Authority
(CHA) sites; however, rather than formally submit the sites to the Council, CHA conceded that it
informally precleared the sites, resulting in the veto of virtually all sites in white neighborhoods.
Id. The housing authority initially identified forty-one sites in white neighborhoods, which could
have yielded 7883 desegregative housing options for its 90% black waiting list. Id. at 909—11.
However, it chose only two sites in white neighborhoods during the relevant period: one site
bordering a predominantly black neighborhood and another yielding only thirty-six units. /d. In
the opinion of CHA’s General Counsel, “land in White areas equally suitable for development
and often cheaper than land in Negro areas was unavailable solely because of the requirement of
City Council approval.” Id. at 913.

26. Id at 912. The district court found that based on numerous uncontroverted statements
made by housing-authority officials, there was no genuine issue of fact that the veto of a
substantial number of public-housing sites was made on racial grounds. /d. at 913.

27. Gautreaux v. Romney, 448 F.2d 731, 739-40 (7th Cir. 1971), aff’d, 425 U.S. 284
(1976).

28. See, e.g., United States v. Yonkers Bd. of Educ., 837 F.2d 1181, 1226 (2d. Cir. 1987)
(upholding the district court’s finding “that racial animus was a significant factor motivating
those white residents who opposed the location of low-income housing in their predominantly
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demonstrate the overwhelming segregation in public-housing sites, finding “a
very high probability, a near certainty, that many sites were vetoed on the basis
of the racial composition of the site’s neighborhood. 72 Courts have
consistently struck down such practices, stating that “this nation is committed
to a policy of balanced and dispersed public housing. =30

As illustrated in the Gautreaux cases, HUD, as the principal federal agency
providing financial backing to local housing authorities, municipal
governments, and private-property owners, need not be the central architect of
discrimination to be held accountable.®" Courts have held HUD liable when it
did nothing to change a grantee’s operation in the face of “blatant segregation
and an admitted determination to intentionally discriminate. 2 Though
HUD’s awareness of discriminatory practices is important in establishing its
liability for the discrimination and segregation in public housing, courts have
rejected HUD’s claims of ignorance of widespread segregation in the programs

white neighborhoods,” and holding the City liable for segregated public housing because the City
“cater[ed] to this ‘will of the people’”); Crow v. Brown, 332 F. Supp. 382, 389-90 (N.D. Ga.
1971) (finding that Fulton County officials had deliberately obstructed, on the basis of race,
attempts to place low-income public housing in unincorporated areas of the county inhabited
principally by whites); Kennedy Park Homes Ass’n v. City of Lackawanna, 318 F. Supp. 669,
674-75, 693-95 (W.D.N.Y. 1970) (holding that the city’s planning and zoning boards and city
council violated the Equal Protection Clause and Fair Housing Act because they confined 98.9%
of the nonwhite population to an area separated from the rest of the city by railroad tracks that
was heavily polluted by an adjacent steel mill and that contained aging, dilapidated housing),
aff’d, 436 F.2d 108 (2d Cir. 1970); Hicks v. Weaver, 302 F. Supp. 619, 623 (E.D. La. 1969)
(holding that HUD and the Bogalusa Housing Authority engaged in “rank discrimination” by
“selecting sites for the location of public housing [based on] the racial concentration of the
neighborhoods,” when the purpose of such site selection “was to perpetuate segregation of the
races in public housing”); Dailey v. City of Lawton, 296 F. Supp. 266, 268-69 (W.D. Okla. 1969)
(holding that the city’s denial of a rezoning request was racially motivated and unconstitutional
because the city sought to prevent the building of low-income housing in an area predominately
occupied by whites), aff’d, 425 F.2d 1037 (10th Cir. 1970).

29. Gautreaux I, 296 F. Supp. at 913.

30. Crow, 332 F. Supp. at 390; see also Hicks, 302 F. Supp. at 622 (“In a series of
interpretations, and with increasing clarity and vigor, HUD has indicated that Title VI of the Civil
Rights Act of 1964 forbids the construction of federally financed public housing in all-Negro
neighborhoods in the absence of a clear showing that no other acceptable sites are available.”).

31. Gautreaux, 448 F.2d at 739.

32. Clients’ Council v. Pierce, 711 F.2d 1406, 1422-23 (8th Cir. 1983) (explaining that
HUD provided over $1,475,528 in funds to the Texarkana Housing Authority (THA) despite
HUD’s findings of THA noncompliance with civil rights laws); see also Garrett v. City of
Hamtramck, 503 F.2d 1236, 1247 (6th Cir. 1974) (“By failing to halt a city program [after it
knew] discrimination in housing was being practiced and encouraged, HUD perpetuated
segregation in public housing and participated in denial to the plaintiffs of their constitutional
rights.”); Young v. Pierce, 628 F. Supp. 1037, 1056 (E.D. Tex. 1985), vacated, 822 F.2d 1368
(5th Cir. 1987) (“HUD’s intent to discriminate is established by the combination of HUD’s
disingenuous assertions of ignorance, its actual knowledge of segregation, and its continuing
financial support of each public housing site in the [36 East Texas] counties.”).
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it funds.®® As then-Chief Judge William Wayne Justice stated in Young v.
Pierce, “HUD does have a duty to know if it is funding discrimination.”**

It is also not necessary for a government agency to act with actual malice to
be accountable for perpetuating segregation.”> A HUD decision to continue
funding programs and entities that perpetuate segregation—whether through
site selection or tenant assignment—is likely not accompanied by an intention
to humiliate or cause others to suffer.”® It is more likely that these decisions
result from a capitulation to the idea that segregation is inevitable and,
therefore, acceptable.”” And yet, courts have inferred discriminatory purpose
in such instances:*® “It is inconceivable that HUD would have so frequently
acted to approve the [local housing authority’s] actions for so long unless its
officials held the view that segregation and discrimination were acceptable.”’

HUD’s obligations extend beyond the prohibition on discrimination and also
encompass an affirmative duty to further fair housing in the programs it funds.
This affirmative obligation is located in the Fair Housing Act of 1968.*° For
example, “Congress imposed on HUD a substantive obligation to promote
racial and economic integration in administering the section 8 program.”*!
Further, “[a]s part of HUD’s duty under the Fair Housing Act, an approved
housing project must not be located in an area of undue minority concentration,
which would have the effect of perpetuating racial segregation.”42 Some

33. See Garrett, 503 F.2d at 1246 (“The record supports a finding that HUD must have
known of the discriminatory practices which pervaded the private housing market . . . .”); Young,
628 F. Supp. at 1056-57 (explaining that HUD knew of and continued to fund segregated housing
and therefore “played a crucial and continuing role in creating and maintaining a large system of
publicly funded segregated housing”).

34. Young, 628 F. Supp. at 1044 n4.

35. See Gautreaux I, 296 F. Supp. 907, 914 (N.D. IlL. 1969) (holding the city liable even
though the aldermen who vetoed public housing in white neighborhoods were responding to
public pressure and were not necessarily motivated by their own racial animus), aff’d, 436 F.2d
306 (7th Cir. 1970); see also Clients’ Council, 711 F.2d at 1423 (“We do not suggest that HUD
officials were motivated by malice, but we do believe that this record compels a conclusion that
they acted at least in part because of a discriminatory purpose.”).

36. Clients’ Council, 711 F.2d at 1423.

37. See id. (rejecting HUD’s argument that “its actions were an inevitable consequence of
its desire to provide low income housing™).

38. See, e.g., id (“[Tlhe only reasonable inference that can be drawn is that HUD’s actions
[of continued funding of a housing authority it cited for discrimination] were motivated at least in
part by a discriminatory purpose.”).

39. W

40. See Fair Housing Act, 42 U.S.C. § 3608(e)(5) (2006) (“The Secretary of Housing and
Urban Development shall . . . administer the programs and activities relating to housing and urban
development in a manner affirmatively to further the policies of this subchapter.”).

41. Alschuler v. Dep’t of Hous. & Urban Dev., 686 F.2d 472, 482 (7th Cir. 1982) (citing 42
U.S.C. §§ 1437f(a), 3608(d)(5), the latter of which was a precursor to § 3608(e)(5)).

42. Id (citing Otero v. N.Y.C. Hous. Auth., 484 F.2d. 1122 (2d Cir. 1973); Shannon v. U.S.
Dep’t of Hous. & Urban Dev., 436 F.2d 809, 820 (3d Cir. 1970)).
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courts have interpreted HUD’s affirmative obligation to extend to local
agencies that receive federal housing funds.*

Given the longstanding precedents establishing constitutional and statutory
prohibitions against segregation in the nation’s housing programs, one might
think that a nondiscriminatory and desegregative ethos would have infused the
nation’s housing programs at both the federal and local levels. This, as
evidenced, is not so.

II. THE DIFFICULTY OF REVERSING ENTRENCHED PATTERNS OF RACIAL
SEGREGATION IN THE NATION’S HOUSING PROGRAMS

Despite the well-established pronouncements against discrimination and
segregation in the nation’s housing programs, reversing patterns of racial
segregation in these programs has proven difficult.*  The National
Commission on Fair Housing and Equal Opportunity notes that “[t]he federal
government’s three largest federal housing programs (Section 8, public
housing, and the Low Income Housing Tax Credit) serve more than 4.5 million
families and yet do very little to further fair housing and, in some cases, work
to create and/or maintain segregated housing patterns.”” This persistent and
seemingly intractable segregation is demonstrated by a 2008 HUD studAy
entitled Characteristics of HUD-Assisted Renters and Their Units in 2003. 6
The study is based on census data collected in 2003 through the American
Housing Survey (AHS) that was matched with HUD rental-assistance data.*’
According to Elizabeth Julian and Michael Daniel, who have analyzed the
data, “poor [b]lack renters, as a result of accepting HUD rental assistance, will

43, See, e.g., Otero, 484 F.2d at 1133-34.

44. See Young v. Pierce, 628 F. Supp. 1037, 1043-47 (E.D. Tex. 1985) (discussing the
ongoing failure of federal-housing agencies to reverse patterns of racial segregation in the
federally assisted housing they funded following the end of de jure segregation); NAT’L COMM’N
ON FAIR HOUS. & EQUAL OPPORTUNITY, THE FUTURE OF FAIR HOUSING: REPORT OF THE
NATIONAL COMMISSION ON FAIR HOUSING AND EQUAL OPPORTUNITY 38 (2008) [hereinafter
NATIONAL COMMISSION REPORT], available at http://www.nationalfairhousing.org/Portals/33/
reports/Future_of Fair_Housing.PDF (“Today, for a number of reasons, federal programs are still
focusing low-income housing resources in higher poverty, segregated areas.”); Florence Wagman
Roisman, Keeping the Promise: Ending Racial Discrimination and Segregation in Federally
Financed Housing, 48 HOw. L.J. 913, 913 (2005) (noting “pervasive racial discrimination and
segregation” in federally assisted housing programs despite legal standards aimed at prohibiting
such segregation).

45. NATIONAL COMMISSION REPORT, supra note 44, Executive Summary.

46. See U.S. DEP’T OF HOUS. & URBAN DEV., CHARACTERISTICS OF HUD-ASSISTED
RENTERS AND THEIR UNITS IN 2003 passim (2008), available at http://www.huduser.org/portal/
publications/pubasst/hud_asst_rent.html.

47. Id. at 4-5; see also Elizabeth Julian & Michael M. Daniel, HUD-Assisted Low-Income
Housing: Is It Working and for Whom?, POVERTY & RACE, July—-Aug. 2009, at 3, 3 (“The
information includes demographic data for hundreds of units, projects and neighborhood
conditions for individuals living in HUD-assisted housing and those eligible for, but not
receiving, such assistance.”).
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be subjected to worse conditions or more segregated conditions, or both,
compared to similarly situated [w]hites using HUD assistance,” and compared
to similarly situated poor black renters not using any HUD assistance at all.*®
Thus, not only are blacks worse off than their white counterparts in
government-assisted housing programs, but poor blacks who participate in
government-assisted housing programs seem to be worse off than those who do
not. After pointing out the constitutional and statutory prohibitions against
providing housing on such unequal terms, Julian and Daniel note that “much of
the debate about national housing policy for the poor goes on as if these
[unequal housing] conditions did not exist, do not exist, and that the nation
does not know about it.”*’

The Low Income Housing Tax Credit Program (LIHTC), which was
launched in 1986, is now the nation’s largest low-income-housing production
program.so The Department of the Treasury administers the program, as
opposed to HUD, and “state agencies . . . distribute the [tax] credit to
developers on a competitive basis.”>' Despite its size—as of 2007 about 1.5
million units, funded®® at $5 billion per year and matched by hundreds of
millions of state, local, and private funds—the federal government has never
collected data revealing the impact of the program on racial residential
segregation.> Available data suggest that “[t]ax credit units
are . . . more likely [than rental units generally] to be located in high-poverty
areas, and in largely minority or rental occupied tracts with large proportions
of female-headed households.”™* A recent, national study of where tax credit
units are developed reveals that “the program is not directing units where few
or no affordable housing options exist,” but rather, is concentrating the units
where they are the least needed, thus contributing to poverty concentration.>

48. Julian & Daniel, supra note 47, at 6-7. In segregated housing developments
historically, units that were occupied by blacks were frequently inferior, suffering from a lack of
maintenance or inferior construction methods. See Clients’ Council v. Pierce, 711 F.2d 1406,
1419 (8th Cir. 1983) (“HUD found that black projects suffered from neglect ‘in spite of constant
and numerous complaints resulting from faulty original construction’ . .. .”).

49. Julian & Daniel, supra note 47, at 7.

50. Tegeler, supra note 18, at 201. “The Low Income Housing Tax Credit provides
investors in rental housing developments a credit against their federal income tax obligations.
State agencies receive an allocation of tax credit each year from the U.S. Treasury, which they in
turn allocate to developers of rental housing . . . .” JILL KHADDURI ET AL., LIHTC AND MIXED
INCOME HOUSING: ENABLING FAMILIES WITH CHILDREN TO LIVE IN LOW POVERTY
NEIGHBORHOODS? 2 (2004). These developers must reserve a percentage of units for households
with incomes ranging from 30-60% of the area’s median income. /d.

51. Myron Orfield, Racial Integration and Community Revitalization: Applying the Fair
Housing Act to the Low Income Housing Tax Credit, 58 VAND. L. REV. 1747, 1749-50 (2005).

52. See Kirk McClure, Are Low-Income Housing Tax Credit Developments Locating Where
There Is a Shortage of Affordable Units?, 20 HOUSING POL’Y DEBATE 153, 153 (2010).

53. Orfield, supra note 51, at 1779-80.

54. Seeid at1781.

55. McClure, supra note 52, at 169.
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There are multiple possible explanations for the persistence of segregation in
the nation’s housing programs. First, court pronouncements of liability for
government-sponsored segregation are inadequate by themselves and must be
accompanied by strong remedies, which then must be enforced through
ongoing, sometimes decades-long, litigation. % Second, according to some
commentators, HUD’s regulatlons prohlbltmg the location of new publlc
housing and Section 8 housing in an “area of minority concentration™’ are
riddled with “ambiguity,” resulting in “substantial litigation and weakening of
the standards over time to the point where they 5[xare] no longer effective in
controlling segregated housing development.” Third, as noted by
commentators including Florence Roisman and Phil Tegeler, programs
creating significant amounts of housing, such as the LIHTC program, have
been “largely unregulated from a civil rights perspectlve

Beyond the regulatory shortcomings, however, another, more insidious
dynamic is at work. There are two impulses pulling in opposite directions that
operate in tandem to perpetuate concentrated poverty and segregation. One
impulse is to take any affordable housing that can be acquired and use it to
meet critical housing shortages, an approach that might be described as “get

56. See, e.g., Thompson v. U.S. Dep’t of Hous. & Urban Dev., 404 F.3d 821, 824 (4th Cir.
2005) (affirming the district court’s modification of a consent decree to extend the district court’s
jurisdiction over HUD for more than the originally ordered seven years); see also Orfield, supra
note 51, at 1804 (referring to the passage of the Fair Housing Act in 1968 and noting the need for
“persistent advocacy” to achieve the Act’s goals).

57. 24 CF.R. § 941.202(c)(1)(i) (2010). In addition, this regulation prohibits sites that
would increase poverty concentration by requiring that the site must “avoid undue concentration
of assisted persons in areas containing a high proportion of low-income persons.”
1d. § 941.202(d).

58. Tegeler, supra note 18, at 200 (citing Michael J. Vemnarelli, Where Should HUD Locate
Assisted Housing? in HOUSING DESEGREGATION AND FEDERAL POLICY 214 (Jo