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A storm is brewing in the United States District Court for the District of Columbia. In May of

2016, a suit was filed against the Environmental Protection Agency (“EPA”) by a multitude of

plaintiffs, including prominent environmental protection groups such as the Natural Resources

Defense Counsel, Earthworks, and the Environmental Integrity Project.[i]
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g.docx#_edn1) The suit alleges that the EPA has “failed to meet continuing nondiscretionary duties”

under the Resource Conservation and Recovery Act (“RCRA”).[ii]
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g.docx#_edn2) As a result, certain methods of waste disposal employed by the fracking industry have

gone unchecked, resulting in, among other things, increased seismic activity in affected regions.[iii]
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g.docx#_edn3) The relief sought by plaintiffs, if granted, would essentially require the EPA to

update waste disposal rules governing the oil and gas industry, rules that have not been updated

since before fracking and horizontal drilling techniques became mainstream.[iv]
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The suit raises a number of questions revolving around issues of public policy. Perhaps the most

important issue is whether this increased seismic activity is serious enough to warrant an updated

laundry list of federal regulations – regulations that will inevitably hamper an industry that has

reduced gas bills for American consumers by $13 billion per year from 2007 to 2013, and an

industry that is quickly becoming a powerful player in the economy.[v]
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To understand the seriousness of the seismic activity at issue, consider the following: according to

the United States Geological Survey (hereinafter “USGS”), there were an average of twenty-one

magnitude three or larger earthquakes per year between the years 1973 and 2008 in the central and

eastern United States.[vi]
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g.docx#_edn6) Between 2009 and 2013, this number had risen to an average of ninety-nine

magnitude three or larger earthquakes per year,[vii]
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g.docx#_edn7) and in 2014 alone, the number had risen to 659.[viii]
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 The numbers produced by the USGS illustrate a serious increase in the number of earthquakes seen

in affected regions of the United States, and these increases have been directly attributed to waste

disposal methods associated with fracking and horizontal drilling techniques.[ix]
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g.docx#_edn9) However, the earthquakes themselves have been, in the words of the USGS, “large

enough to have been felt by many people, yet small enough to rarely cause damage.”[x]

(file:///C:/Users/Evan/Documents/KJournal/Online%20Editor%20Stuff/Blog%20Posts/J.SmithBlo

g.docx#_edn10) The USGS assessment that these earthquakes “rarely cause damage”[xi]
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g.docx#_edn11) begs the question of how stringent updated regulations need to be in order to

ensure the public welfare.

Naturally, public safety should be valued above all else; however, the regulations that are eventually

promulgated should be proportional to the threat imposed to public welfare. Ultimately, overzealous

regulations could have the unfortunate effect of hampering an industry that is becoming a driving

force in the American economy, and may do no more to ensure public safety than would less

restrictive, more reasonable regulations. The EPA, in fulfilling their obligations under the RCRA,

must be careful to strike the appropriate balance in this delicate situation; public safety must be

guaranteed, but appropriate measures must also be taken to safeguard against overly burdensome

regulations that may do more harm than good for the average American.
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