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STATUTORY INTERPRETATION—CORNWELL v
COMMONWEALTH, ET AL.

In discussmg the case of Cornwell v Commonwealth,t the
writer 1s motivated primarily bv a deswre to bring this case
to the attention of employers who have elected to aceept the
provisions of the Kentucky Workmen’s Compensation Aect.
That it can react adversely and, in many cases, unjustly, to the
interests of employers will become apparent to those who
familiarize themselves with the practical application of the
decision.

Secondly, the writer wishes to explain that his position 1s
that the case 1s wrong in principle and contrary to the pro-
visions of the Workmen’s Compensation Act.

On August 16, 1943, the appellant, Millard Cornwell, was
mjured i the course of his employment with appellee, Depart-
ment of Highways. TUnder the provisions of the Workmen’s
Compensation Aect, Chapter 342 Kentucky Revised Statutes, it
was agreed that appellant was to be paid the sum of $15.00
per week, based on an average weekly wage of $25.00 per
week, and that such compensation should be payable from and
meluding the 16th day of August, 1943, until terminated, 1
accordance with the provisions of the Workmen’s Compensation
Law of the State of Kentucky The agreement was executed on
a standard form and on the line where length of disability
computed m weeks was to be filled in the words ‘‘length of
disability undetermined’’ were filled m.

This agreement was filed with the Board on August 22,
1944 and recerved its stamp of approval on August 23, 1944.
Compensation was paid thereunder until January 20, 1945, at
which time the payments were suspended. On October 12,
1946, the appellant, pursuant to the provisions of Kentuckv
Revised Statutes 342.305, filed a petition in the Montgomery
Cireuit Court asking for judgment m accordance with terms of
the agreement.

The Department of Highways contended that as it had
ceased voluntary payments, the appellant’s recourse was to
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STATUTORY INTERPRETATION 115

apply to the Board for a hearing, as provided by Kentucky
Rewvised Statutes 342.270, and as such had not been done within
a period of one year as set out i Kentucky Revised Statutes
342,185, the claym was barred. The eircuit court ruled for the
Highway Department and, upon appeal, the decision was re-
versed. The effect of the decision was that eny agreement for
compensation when filed with and approved by the Board
became an award.

The Court said that the determination of the question de-
pended upon the construction given Kentucky Revised Statutes
342,270 and XKentucky Rewised Statutes 342.305. Xentucky
Revised Statutes 342.270 (1) provides

“(1) If the parties fail to reach an agreement m
regard to compensation under this chapter, or if they
have previously filed such an agreement with the Board
and compensation has been paid or 1s due 1n accordance
therewith and the parties thereafter disagree, either
party may make wriften application to the Board for a
hearmmg mm-regard to the matter at issue and for a rul-
mg thereon. Such application for a hearing must be
filed as soon as 1s practicable after disagreement or
after the cessation of voluntary payments, if any, have
been made.”

Kentucky Revised Statutes 342.305 permifs any party m
mterest to file, m the circuit court of the county m which the
mjury occurred, a certified copy of an agreement approved by
the Board. When this 1s done, the court shall render judgment
m accordance therewith.

The Court said that a careful exammation of Kentucky
Revised Statutes 342.270 leads to the coneclusion that this sec-
tion applied to two situations.

First, where the parties have failed to reach an agreement
m regard to compensation, and

Second, where the parties have filed an agreement with the
Board and thereafter disagreed before the agreement has been
approved by the Board. The court was of the opinion that,
when the agreement had been approved by the Board, Kentucky
Revised Statutes 342.305 applied and proceedings to enforce it
might be had 1 cireuit court, but, if for any reason, the agree-
ment has not been approved, Kentucky Rewvised Statutes
342.270 1s applicable and a party must first make application to
the Board for a hearmg.
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This case 1s one of first impression 1n this jurisdiction. In
stating that approval of an agreement gives it the force and
effect of an award, the Court cited Black Mountain Corporation
v Middleton® and Standard Accident Insurance Company v
Hinson.® This proposition does, as a matter of fact, appear m
the cited cases and 1s applicable to the facts theremn which, it 15
submitted, are not the same as the Cornwell case, which. pre-
sents an entirely different problem.

In both the Henson case and the Middleton case voluntary
payments had been made for a period and, when they were dis-
continued, agreements were entered into for stated compensa-
tion for stated periods and approved by the Board, after ap-
plication to the Board for a hearing. Clearly, these cases come
within Kentucky Revised Statutes 342.305.

Before attacking the decision that there was an ‘‘award”
i this case, it may be an aid m discussion to consider eertam
facts that do not appear in the record. Cornwell was placed on
compensation for full disability immediately after the imnjury
An open and indefinite agreement as to duration of disability
was filed with the Board and, one day after filing, it recerved
the clerical stamp of approval. This was routine and that it
recerved no consideration from the Board is evident from the
dates.

Subsequently Cornwell indicated his desire for a settle-
ment of his claim and, upon examination, his doctor gave him a
rating of 25% permanent partial disability A contract on this
basis was submitted to Cornwell, who declined to sign it. Com-
pensation payments were discontmued and approximately 21
months later the action was brought 1 cireuit court.

The Department expected Cornwell to file for adjustment
of his elaim. When it was not done within a year as provided
by Kentucky Revised Statutes 342.185 it was felt that the elaim
was barred.

This decision means that though Cornwell actually has
259% disability or none he will draw 100% disability compensa-
tion from the date payments were discontinued until such time
as a motion to reopen 1s heard and his disability fixed. The De-

243 Ky. 527, 49 S'W (2) 318 (1932).
2251 Ky. 287, 64 S.W. (2) 574 (1933)
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STATUTORY INTERPRETATION 117

partment has other such cases where payments were discon-
tmued, cases even older than the Cornmwell case. The writer
has talked with other employers who have filed these open agree-
ments as required by the Board. Doubtless the effeets of the
Cornwell decision will be felt for some time to come.

On the question of award, let us determune just what an
award is. Bouvier* defines an award as. ‘‘The decision of
arbitrators or referees of a case submitted for arbitration under
agreement of the parties or rule of Court. It must be final and
certan.”” Amenrecan Jurisprudence,® has this to say of an
award. ‘‘An award 1s the final and binding decree or judg-
ment of arbitrators rendered in their exercise of quasi-judicial
functions to determine the disputed matters referred to them
by the parties in the agreement of submission.”’ It continues,
on page 939 ‘At common law an award may even be by
parol but 1 general it 1s necessary that it be final, ceréan and
consistent. Webster’s New International Dietionary defines the
word as, ‘‘To assign or apporton after careful consideration of
the case.”’

There was nothing definite or certamn in the instant agree-
ment, and approval could not make it so. The payments herem
were undemiably voluntary as provided by Kentucky Revised
Statutes 342.270. This section, as before stated, provides that if
the parties fail to reach an agreement or if they have previously
filed such agreement with the Board and compensation has been
paid and the parties thereafter disagree either party may make
application to the Board for a hearing. Further, application
for hearimng must be filed as soon after disagreement or cessation
of voluntary payments as practicable.

This language seems clear and unequivocal to the writer
that the remedy where voluntary payments have ceased 1s by
application for hearing and not by action i the eircuit court.
The language of the statute makes this so though, the agree-
ment has been filed with the Board and payments made. The
payments under such open agreement are rendered none the less
voluntary by the Board’s approval of such action. Is it not nat-
ural to assume that payments would not be made if the agree-
ment had the disapproval of the Board? The Court has read

* BOUVIER, LAw DicTIoNARY 302, ®5 Am. Jur. 938.
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somethmg mto the act not apparent when it says this section
applies to agreements filed and disagreement arising before the
Board approves same. This 1s a weak part of the decision and
puts a premium on fast rubber stamping by the clerk of the
Board. In the Cornwell case, the parties had less than 24 hours
to fill out and file a motion to reopen.

The Court says an award 1s 1 the nature of a judgment
and it would be unfair to compel the mjured party to have the
case reopened and prove his right. Under the Court’s deciston
just what was awarded—compensation for an indefinite pertod.
This decision vitiates voluntary payments and puts the burden
on an employer to show rght to cease that which he voluntarily
assumed.

The court contmues that its decision will not prejudice the
rights of any party, smce an aggrieved party may petition to
reopen under Kentucky Revised Statutes 342.125, whereby
compensation previously awarded may be ended, diminished or
mereased. This view 1s fallacious, as the reopening cannot af-
feet compensation paid or to be paid prior thereto.

The Board has always had exclusive jurisdietion as to fact
finding and this decision creates an award without the Board
having considered the faets. It 1s not a court and has no means
to enforce its actions. It 1s the contention of the writer that
Kentucky Revised Statutes 342.305 provides a means whereby
the Board’s fact findings and awards thereunder may be en-
forced by the courts.

This section provides that the eourt’s judgment shall have
the same effect as though the claim had been duly heard and
determined by that court. This provision, it seems, presupposes
that the facts had been heard by some body, 1 this imnstance the
Board.

Kentucky Revised Statutes 342.185 provides that mo pro-
ceedings for compensation under this chapter shall be had
unless claim for eompensation shall have been made within one
year from the date of the mjury It continues, ‘‘If payments
of compensation as such have been made voluntarily, the
makwmg of @ clavm withim such period shall not be required
but shall become requusite follounng the suspension of such
voluntary payments.
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The Court m its decision says that to apply Kentueky Re-
vised Statutes 342.270 1n such a situation as we have here would
render meaningless the provisions of Kentucky Revised Statutes
342.305. Thas 1s not conceded, but the court has not considered
that for all praectical purposes its decision renders meaningless
the provision of Kentucky Revised Statutes 342.185, and means
that employers will either cease voluntary payments or not file
prelimmary agreements as required by the Board, which has the
right under Kentucky Revised Statutes 342.260 to make rules
and regulations to carry out its purposes.

One of the most ymportant provisions of the act is that for
voluntary payments. Since the inception of the Workmen’s
Compensation Aect i Kentucky, there has been a practice of the
employers and insurance companies to agree or stipulate with
the employees as to all material facts mvolved when an em-
ployee 1s mjured. The humane purposes of the Workmen’s
Compensation Act requires that payments under the said act
be expedited and that payments be made as quickly as pos-
sible. The average employee does not save money and it 1s
therefore necessary when he becomes disabled to start recerving
the benefits of the act at once. The employer then attempts to
give relief within the spirit of the Aet by providing stant pay-
ments m case of disabling mjuries by way of temporary open
agreements. To give such an agreement the status of an award
1s contrary to the spirit of the aet and puts hobbles on one of its
most amportant provisions.

Just what does this temporary agreement mean and what
effect 1s given it by the approval of the Board? Such official
sanction means that the Board has determined that the parties
have accepted the provisions of the Ac%, that there was a com-
pensable mjury, that due and timely notice was given thereof,
that the employee’s average weekly earnings entitled him to the
weekly compensation provided theremn and that all facts were
as stated i the agreement.

It 1s submitted that as no extent and duration are men-
tioned, it 1s a conditional agreement and would be left open for
further consideration and determmation. No other interpreta-
tion seems possible of such voluntary payments under an mndefi-
nite agreement. No doctor could definitely determine the extent
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of a person’s disability and the duration upon examimation 1m-
mediately after the mjury Consider the hardship on the
employee if the employer waited to enter into an agreement until
the disability was determimed. Then and only then is the time
for an ‘‘agreement’’ as to compensation and an award pursuant
to such an agreement.

The reader may or may not agree with the writer’s con-
tentions herem. However, it cannot be successfully contended
that the argument agamst the case 1s not right mn primeiple and
follows the spirit of the act. That it 15 correct as a legal tenet
15 strongly urged.

In conclusion, it 1s reiterated that Kentucky Revised Stat-
utes 342.305 1s for the sole purpose of enforcmg the awards of
the Board where an award i the true sense of the word and
within the meaning of the act has been made. This 1s true and
necessary for the Board itself has no means of giving forece and
effect to ifs decisions.

J. R. RicEARDSON
Attorney-at-Law
Leximgton, Ky
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