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ABSTRACT

The conversion of coal into other types of fuel
through gasification and liquefaction has been proposed
as a means of coping with America's increasing energy
.needs. ‘Coal conversion plants require large Quantitieé
of water for cooiing purposes and for use as a raw material,
There are three types of water alloéation_presently‘
used in the United States, ripariénism,'prior appropriafion,
and administrative permit syétems. The common law riparian
system is undesirable because under it water rights are in-
secure and subject to locational use restrictions. Prior
appropriation is better, but the permanent water right
created under this system results in excessive rigidity.
;_A system of administéative regulation by means of a con-
; sumptive use permit system offers the best allocation frame-
5 work for both ceal conversion facilities and other water
users as well.

Kentucky presently has such a system of administrative

‘allocation. However, this legislation could be improved by

(1) clarifying the planning functions of the Department

‘for Natural Resources and Environmental Protection and the
_ater Resources Authority; (2) expanding the séope of the
:Onsumptive use permit system by rembving most of the ex-

'émpted use categories; (3) adopting beneficial use as the
?aSis upon which consumptive use permits will be granted;
}A) imposing a durational limit on water use permits and

delineating renewal procedures; (5) adopting a scheme for




both voluntary and involuntary transfers of water rights;
and (6) specifying more explicit provision for dealing
with temporary water shortages.

Finally, it should be noted that the federal govern-
ment has an important role with respect to navigation, water
regsources development, and water pollution control. Fed-
eral powers in these areas may impose some constraints on
state allocaticn policies, although major conflicts can
be avoided if proper ceocordination among state and federal

officials is maintained.

Descriptors:
‘ * *
Legal Aspects , Legislation, Water Law , Water Policy,

Water Resources Development
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- Coal Conversion and Water Resources.

A a

A. FBEnergy Needs and Proposed Solutions

Until recently, the United States was able to supply
through domestic sources almost 90 percent of its total
energy demands, thus insuring virtual self—sufficiency.l
since 1971, however, energy demands have continually ex-
ceeded domestic production and the United States has relied
on foreign suppliers to make up the difference.2 In 1973
an 0il embargo by the Organization of Petroleum Exporting
Countries {OPEC) demonstrated the extent of America's de~
pendence upon foreign energy sources.

Both the availability and cost of energy greatly

affect a society's standard of living.3 The Arab embargo

of October 19?3 lasted only a short time, but the Federal
‘Energy Administration reported that while "massive unem-

ployment, blackouts and other major disruptions were a-
‘voided, the embargo still had an appreciable impact.”

It is estimated that the GNP dropped by $10 to $20 billion
‘during the embargo, and about 500,000 workers consequently
lost their jobs. Moreover, about a third of the 2.8 percent

‘increase in consumer prices that year was due to higher

Realizing the potential economic and social costs of

ncreased dependence on foreign sources of energy, the

President established a goal of energy independence for the

nited States by 1985.5 "Project Independence 1985" is a

ong-range response to the Arab action and consists of "a




series of plans and goals set to insure that by the end of

this decade Americans will not have to rely on any source of

energy beyond our own."6 A policy of energy independence for
America will doubtlessly require the development of new energy
sources; but while this may ultimately provide a long-term
solution to the energy problem, more efficient use of existing
resources such as coal, petroleum, natural gas or nuclear
energy is also necessary, particularly in the short run.
Unfortunately, immediate large-scale increases in the
use of o0il, natural gas, or nuclear energy involve problems
of their own. Domestic petroleum and natural gas production
cannot meet current or future demand. Even though there are
large supplies of petroleum in this country, they are not
sufficient to keep pace with the potential demand, and to raise
production to higher levels by 1985 would involve prodigious
exploration and development costs.7 These development efforts
would not be economically possible unless crude oll prices
remain high.
Increased reliance on natural gas would create even

greater difficulties. The shortage of natural gas in the

United States has become more acute in the last two or three
years and now exceeds ten percent of total demands. This is not

a result of a shifting of demands to natural gas due to the Arab

0il embargo. Rather, it is a continuous and systematic long-

term shortage, which probably will not be eased appreciably

as long as the Federal Power Commission retains its present

regulatory policy.8 Proven reserves of natural gas have steadily



declined in the last several years, and production at present
prices will not be able to cover anticipated demand.9

At the present time "nuclear and coal~fired electricity

emain the only margins against rising energy demand that
nl0

re under domestic control. The development of new
uclear energy sources entails high capital costs and long

onstruction lead times, and in any event, nuclear generated
11

lectricity cannot always be substituted for gas or oil.

Although the rapid, short-term expansion of cecal production,

may be difficult or costly, coal offers the best possibility

nder proven, present technology of some measure of energy

'elf-sufficiency.l
In the first place, coal in place is relatively abundant.

;ACcording to the Bureau of Mines, America's coal reserves

.ﬁount to 1,600 billion tons. If coal use increases steadily
50 percent by 2000, total consumption in the entire period
om 1974 to 2000 would amount to about 70 billion tons, or
ur and one-half percent of known reserves, Exhaustion of
.éerves would be roughly 100 years away in 2000, even if the
se continued to increase at a steady rate.13 _Moreover, these
ﬁndant coal reserves can be used to create synthetic fuels,

rimarily through gasification and liguefaction processes.l4

:Coal Conversion Technology

“'Most coal conversion processes produce elther gaseous
~liquid fuels. The former process is known as gasification

Whiierthe latter is called liguefaction.




1. Gasification

The most promising of the modern processes for converting

coal into another form of energy. is c¢oal gasification - the act

of converting coal into synthetic natural gas (SNG). In the

past, true natural gas coming straight out of the ground has

been used in preference to SNG. since it was both plentiful

and inexpensive. In the years following World War II the

amount of natural gas used annually drastically increased,

and it has continued to grow even to the present day. However,

with increased usage has come a decrease in reserves, even a

shortage in some areas, and with that, higher prices. 2All of

this places increased importance on the idea of converting coal

.into SNG. If the coal produced SNG can replace regular natural

gas 1n most applications, then technoleogy will provide all the

advantages of gas produced energy coupled with fthe material

abundance of U.S5. coal reserves.

The basic process of coal gasification is to alter the

chemical state of the basic mineral in such a manmner that

gaseous by-products are produced. Coal in its natural state

is organic matter composed mainly of carbon, hydrogen, oxygen,

sulfur and nitrogen, as well as small amounts of variocus
15

other minerals.

In coal the natural hydrogen content is
16

about 5% as opposed to a 75% carbon content, High-quality

pipeline gas, however, contains about 25% hydrogen.17 Thus,

"in order to convert coal to gas or ligquid fuels, either

carbon must be removed or hydrogen added to the coal molecule;

precursors of pollutants, such as sulfur, must be converted

to removable compounds, and undesirable inorganic matter




18 The hydrogen-adding methods are usually used,

parated.”
& the carbon removing processes (such as by pyolysis) are

efficient, and also because hydrogen is required to

:ert the oxygen, nitrogen, and sulfur found in coal into
m@bunds that allow such substances to be removed from the
g_produced.l9

fhe beginnings of the modern processes of coal gasification

in the old-style gasification techniques of the early

s. The first coal gas company began operating in London,

gland, in 1812 and in less than four years a similar company

s producing coal gas in the United States.20 At this time

e procedure used to convert coal into gas energy was known

destructive distillation™, and consisted of heating the

(in the absence of air) to a temperature where it de-

{9 éed chemically. The gas produced form such distillation

a Heating value of from 475 to 560 BTU. per cubic foot, 21

ared with true natural gas, on the other hand, has a
22

ing value of from 980.to 1035 BTU. Moreover, the dis-

Lation process leaves 70% or more of the coal as a solid

prcreating additional problems.23

‘As in the case of destructive distillation, the

heated and some gas was extracted in this manner. Then,




The gasses removed in this step were of generally lower

heating wvalue than the methane produced by distillation {(from

110 to 300 BTU per cubic foot as compared to 475 to 550 BTU

per cubic foot. Because of this, and because distilled methane

has only about one-half of the heating value of modern pipe-

line gas ({(with a heating value of over 1000 BTU. per cubic

foot), some addition refinements were needed before coal

gasification could beceome a viable alternative tc natural gas

at that time.

At this point, modern gasification procedure adds yet

another step, At the present time it seems that this third

step is likely to take one of two forms. The first of these

forms is the process known as methanation, which inveclves

passing the secondary gas over a special nickel catalyst to

convert it into almost pure methane. So far, however, the
24

methanation step has nct been used on a commercial scale.

The second method of increasing the gasses formed during the

second state of the gasification process into SNG with the high

heating values of natural gas is known as hydrogasification., 1In

this process, more economically promising than methanaticn, coal -

or char is reacted directly with hydrogen to form methane by

o 2
feeding a mixture of hydrogen and steam into the hydrogasifier,

as previously stated, hydrogasification may utilize the excess

carbon left over from a first stage distillation (the char).2

At the present time, seven major processes are used in the

United States to convert coal to pipeline quality gas, while
27

five processes are used to convert coal to liguid fuels.




re are also several more conversion processes on the drawing
srd, but these are completely untested at the present time,

ing is to be gained by examining each of the seven major

scesges individually, for all have many factors in common.
e typical coal conversion process begins by crushing the coal
fine size, and usually oxydizing it to destroy any natural
'ﬁg properties. Coking coal tends to cake when exposed to
reme heat, and if this should happen, gasification would be

n bie to take place. The coal is then devolatilized (heated

the: absense of air so that it decomposed chemically - also

own as destructive distillation or pyrclysis) to produce some

e immediately. The char (solid residue) left from this

pis then gasified by combining it with steam and oxygen to

e a secondary, or synthesis, gas. This gas then leaves

gasifiers and is treated by means of water scrubbers and

-1£ugal separators to remove tar, dust, ash and carbon im-

28

es The gas is then passed over a catysyst, which in-

aseé the hydrogen to carbon monoxide ratio and speeds up
water shift conversion reacticn. The gas is then purified

)

femove all but the carbon monoxide (C0O) and hydrogen (H2

ounds, which are then methanated to produce pipeline




gas“ {gas toc inefficient to be transmitted very far by
pipeline but which is often used by industry near the coal
conversion site) as a final product. There an additional
methanation process would be necessary before this gas would
serve as a substitute for natural gas. The first application
of this latter step has been proposed for an existing Lurgi
facility in the San Juan Basin of New Mexico. In addition to
the existing commercial processesg, several others are in the
developﬁental states, among these being Bi-gas (Bituminous

Coal Research, Inc.) CO0., Acceptor Prccess (Consolidation

Z
Coal Co.) and the Hygas Process (Institute of Gas Technology).

At the present time, Hygas is considered to be the most promising
of all the process being currently developed, even though
the Lurgi proeess has seen exXtensive use.,

Coal gasification is not without its problems, Even if
technical difficulties in the conversion process itself can be
overcome, synthetic gas cannot economically compete at the
present time with natural gas. Moreover, some systems involve
high maintenance costs while a lack of sufficient sources of
electrical power, oxvgen and hydrogen may hamper the development-E
of othersu31 Environmantal factors are also a source of concerm;
particularly in the area of water use,

A1l cof the proposed processes are going to'require huge
amounts of water. MAs the Institute for Mining and Minerals

Research of the University of Kentucky reported, " {a]ll

gasification schemes reguire large wolumes of water for hydrogen.

production. Large amounts of water are also needed for process




ng. Therefore, a natural water supply in large amounts
available at all times.32 Indeed, the two most important
ors in determining'the location of the conversion plant are
aﬁbunts of local coal reserves and the availability of a
iéient supply of water.33 The methanation reaction produces
ous amounts of heat (94,200 BTU./lb mole) which must be
ckly disipated in order to prevent catalyst deactivation and
~away" conditions.34 The most effective way to dissipate
‘heat may be to use a "fluid-bed" type reactor for the

nation process, which would entail an additional intake

The Lurgi methanation process being built in New Mexico
serve as an example. Projected water requirements for
g facility include a primary water intake of 7,000 gallons

minute (gpm) to be gathered from outside sources.36 This

'pfﬁgximately 17 million cubic meters of water a year, but
thié figure is misleading since the New Mexico facility "is
g%neered so that only 15 percent of gross cocling require-
is met by evaporative cooling. In other areas and under
Othér conditions water consumption might be considerably higher_.38
There are four factors which determine the amount of water
@ in the gasification process. First, the amount of water.
Used must be considered, second, the type of fuel used for

sl?ing the boilers is important, third, the means of cooling

ﬁilized is a significant factor, and lastly, the type and




composition (especially moisture and sulfur content) of the

feed coal must be considered. Thus, for example, where the

s

coal used is low grade lignite, it has been estimated that the

s

"gasification of one ton lof lignité] ... Cconsumes about

3.5 tons of water. A plant built to gasify 8.5 million tons

per year of lignite would require 30 million tons per year of

1

water or 22,000 acre—feet.“39 According to one report ",.. water

consumption in coal gasification plants producing pipeline gas

of 250 million scf per day (7 million m3 per day) capacity can

be expected to range from about 10,000 acre-ft (12 million m™)

per year where watexr is at a premium to 45,000 acre-ft (55

million m3) per year where abundant put poor quality water is

used for cooling. The principle difference are in evaporative

cooling requirement and relate to the extent to which air

cooling is employed and cgreater waste-water disposal where

w40 Thus, it must be concluded

input water is of low guality.

that coal gasification requires large veolumes of water under

any set of conditions.

2. Coal Liguefaction

The second major process for converting coal into other

more useable forms of energy is the process of liquefaction,

which is the conversion of coal into liguid fuel oil. Although

the work on coal-to-oil conversion lags behind the coal

gasification effort at this time, L coal liquefaction could be

e satisfaction of America's

an extremely important tool in th

Although the technigue of coal liquefactid.

future energy needs.

is not as highly developed as is that of coal gasification - maX



trate projections risky - it has been estimated that a
sical liquefaction plant, consuming about 30,000 tons of
?a day, would be able to produce about 100,000 barrels
ginthetic crude per day.42 Should such a system prove
asible, the economic and environmental advantages would be
 mous. In the first place, the low cost, domestically
dﬁCed fuel could be applied to existing oil-run power planté
:h must now rely on a pé&centage of foreign produced
:1es) without the expense of converting the plant to
oal burning one. In addition, "an electric utility is
'n to find it much easier to use a low-sulfur fuel
ﬁ_ed from coal rather than operating a complicated chemical
gsing step included in any gas stack cleaning system.
ié particularly true of the easgstern United States where
Zr:demands are high and substantially all of the coal is
'h:thigh—sulfur variety."43
.Qas the case with gasification, the technology necessary

“conversion of coal to oil is not a recent discovery.

;knéwledqe was available in Europe over 30 years ago, but
' 44

-hat time the process was commercially unfeasible,

éfs'bf coal liguefaction is in itself relatively simple,
_édtually just one step further removed from cecal gas-
on. Stated simply, " [tlhe ratio of carbon to hydrogen

higher in coal then in o0il; coal liquification involves

gﬁl and produce an oil."45




At the present time there are two basic plant types which

are producing a liguid fuel from coal. These are the COED

(Char-Oil—Energwaevelopment) plant operating in New Jersey
since 1962 and the CSF (Consol synthetic Fuel)plant in West

Virginia.46 several other processes exist at the present time

but it appears that COED and CSF are +he most promising for

long-term use. In the COED process the coal is broken down

into oil . . ."by exposing it to progressively hotter

temperatures in several different chambers. The coal 1s placed

in a fluidized bed where the particles of coal are so small

that they behave like a fluid when placed in a rapid, up-

ward-moving stream of air. The process produces a

tacklike "o0il" (which must be treated with hydrogen to remove

the sulfur and make it more liquid."47 The CEF project,

however, works on a very different principle. 1In this process

pulverized coal is first dissolved, and an extract from this

chemical reaction is recovered by the use of filters.48 This

solvent is then distilled and further processed {(catalytically

in order to produce an even heavier solvent for

the production of the synthetic oil.49

hydrogenated)

although the liquefaction of coal "requires considerably

less process water then that required for gasification due to

the much lower hydrogen-carbon ratios invelved, it is none-

theless clear that large amounts of water will be necessary

if this proiect is to be carried on in large scale, For

exanple, a COED plant will need large supplies of water for

boiler feed watexr, cooling tower make-up water, and emergency

steam.51



53

df 0.2 acre-ft (247m3) per year per bpd capacity. Until

‘data becomes available, this figure translates into 20,000

cet per year for 100,000 barrels per day of 0i1.°* This

of 20,000 AF/yr per 100,000 bbl/day is also the "rule-

5

;uﬁb" adopted by the Office of Cecal Research.5 Thus

érly appears that large amounts of water will be necessary

oal liquefaction, although perhaps not as much as would

ylved in the coal gasification process,

er Law and the Needs of the Coal Conversion Industry.

ﬁéi gasification and liguefaction factilities will require

{Quantities of water both for cocoling purposes and for use

a raw material in some of the conversion processes, Therefore,

sibility of coal conversion as a means of meeting the

nfs future energy needs depends, at least in part, on the
iility of an adequate and dependable water supply in areas

 such facilities will be located. This involves legal as
;;technological considerations. HNot only must the necessary

";é physically available, but coal conversion facilities must

> to obtain a secure enough legal interest in the water to

der to determine which of them is most responsive to the

S of the coal conversion industry. The first is the

-onal riparian doctrine that prevails in the eastern United




atates. The second 1is prior appropriation, which is found in

maost of the western states.

allocation, is a hybrid which contains features of both

riparianism and prior appropriation. Since this study is

primarily concerned with the feasibility of coal conversion

operations in Kentucky, particular attention will be given

+o this state's law of water rights, which contains elements

of both riparianism and administrative allociation.

The third approach, administrative
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:The Riparian System

gurface Water Consumptive Use Rules.
surtat=

consumptive rights to contained surface waters are

gfverned by two major allocation systems, riparianism and

vior appropriation. The riparian system is found in all of
e eastern states except Mississippi, while the prior

g'rdpriation system prevails in the West. However, rip-

h se western states which follow the "California Doctrine,

 t are not usually recognized in those prlor appropriation
ates which follow the "Colorado Doctrine."
The riparian system appears to have origninated in
' 4

rica during the early part of the nineteenth century,

thugh some commentators have claimed that it developed
' 6

om the French Civil Law or the English commen law.

- the concept of riparianism, both consumptive and

SRt 7 : 3
nconsumptive rights arise from ownership of land which
i : _ 9 10
ders on such natural watercourses as lakes or streams.

on equently, as a general rule riparian rights de not

S i1
tach to artificial waterbodies, or to difused surface

Although commentators have differed about the nature
e 13 .
parian rights, they generally agree that no rights of

Wnershlp attach to the corpus of the water as long as it
14
a nS in the stream "because . . . SO long as it con-

es to run there cannot be that possgession of it which

o 15
'enﬁlal to ownership.” Instead, in most jurisdictions,
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1§

a riparian owner has only usufructory right to the water.
Moreover, riparian rights are not absocolute, but correlative,ll
and each landowner must consider the needs of other riparian

proprietors.

1. The Natural Flow Doctrine

There are two doctrines that govern consumptive rights
tc water under the riparian system, the natural flow doctrine' 
and the reaéonable use rule. Under the natural flow doctrine.
each riparian proprietor on a watercourse 1s entitled to
have the stream flow through his land in its natural con-
dition, not preceptibly retarded, diminshed or polluted by
others.18 This concept assumes that the law should follow
nature and that each proprietor on a stream should be entitle&
to have the stream continue flowing in its natural state .
through his land. 12

Consumptive uses are not entirely prohibited by the
rule, but a distinction is made between "natural" and
Tartificial" wants or uses.20 Natural wants are those
necessary to sustain life and include water for bathing,
drinking, housahoia purpcses and watering animals.21 The
natural flow doctrine allows a riparian proprietor to use as
much water as he needs for his domestic or natural uses even
if this drains the entire stream.

Artificial uses increase man's comfort and prosperity23
and they include irrigation,-manufacturing, power generation; .
mining operations and large-scale stock watering.24 Riparian

landowners may divert water for artificial uses as long as

there is no material interference with the natural flcow of



: 25
nd suffers no actual damages. The plaintiff is deemed

injured by the change in the natural flow or condition

In fact, under the natural flow rule, the lower
wner is virtually forced to institute an action in order to

'rofect his rights against the acquisition of a prescriptive

ght by an upper riparian user even though the diversion is
27
easonable and harmless under the existing circumstances.

. In the early days of the Industrial Revolution, when
m :y mills and factories were powered by water, the natural
‘low: doctrine insured that the water passed down from one

. 28
1l.dam to the next. Under modern conditions, howevear,

natural flow doctrine has little utility. It prohibits

_anyfbeneficial, non-harmful uses simply because they materially
#ﬁish the natural flow of the water. It also permits a
iparian proprietor to play "dog in the manger"-~not using
ater himself, and depriving the upstream owners of its
For these reasons only four or five states

29
adhere to the natural flow doctrine.

The Reasonable Use Rule

The natural flow doctrine and the reasonable use rule

fl}ct widely divergent attitudes about man's relation to a

. 30
rcourse. While the natural flow doctrine emphasizes

ght to flow of the stream and seeks to maintain, as
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nearly as possible, the status quo of nature, the reasonablef
use rule seeks to promote the fullest beneficial use of
streams by adjacent riparian owners.

Under the reasonable use rule, each riparian proprietor
has a privilege to use the water for any beneficial purpose,
provided that the intended use is reasonable with respect to
other proprietors on the stream and does not unreasonably
interfere with their legitimate water uses,3l Of course,
the mere fact of benefit to the user does not establish the
reasonableness of the use.32 Moreover, neither priority of
use nor the extent of riparian frontage or riparian land are
generally considered in determining reasonableness.
although riparian rights are regarded as equal or correla-
tive, each riparian user is not necessarily entitled to a
proportionate share of the available water.34 Indeed, where
the water supply cannot satisfy the needs of all riparian
users, some uses, otherwise beneficial, may be deemed unreasc
under the circumstances and prohibited,35 The determination
of the reasonableness of a use is a guestion of fact to be
‘resolved on a case-by-case basis. Various factors may be
considered, including rainfall, climate, season of the year,
customs and usages, size, velocity and capacity of the

watercourse, nature and extent of improvements on the water-

course, amount of water taken, place and method of diversion::

place of use, previous uses, the object, the extent and type

of use, its necessity and importance to society, and the -
36 .

uses, rights, and reascnable needs of other riparians.

The reascnableness of a particular use may also be affected

by its location on the stream. The riparian proprietor at




mouth may capture all he can, while the uppermost riparian
: 37
¢ consider the needs of downstream users.

“The reasonable use, like the natural flow doctrine,

stinguishes between natural and artificial uses, and gives
o 38
preferential use treatment to the former category. Thus, a

satural or domestic use will always be treated as reasonable,
hile competing artificial uses may be enjoined, but no

_;-preferences are recognized under the reasonable use
i““between types or classes of use.

“Finally, the reasonableness of a particular use must be
eﬁﬁined by present conditions and not by speculation
cerning future circumstances.4O Hence, in the absence of

tivity by other riparians a single riparian owner may use

,@f the water in a stream,41 However, he does not thereby

a;n any‘continuing right tc the full flow of the stream

upstream owners may commence reasonable uses in the

In fact, a use which is reasonable under existing

umstances may later become unreasonable when others
- 43

:The reasonable use rule, like the natural flow doctrine,
governs water gquality: A riparian owner may discharge
'lutants into a watercourse, but such conduct will be

ned unreasonable and can be enjoined if it substantially
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principle which prevents nonriparian landowners from using
watercourses and which has led to other use restrictions ag

well.

{a) Place of Use Restrictions,

(1) Definitions of Riparian Land

Since surface water may be used only on "riparian”
45
land, the courts have developed several tests to deterni

whether a particular tract is riparian or not. Perhaps the
most restrictive is the "source of title" test, under which
riparian rights are limited to the smallest parcel held

under one title in a chain of title leading to the present
46
owner. The size of a riparian tract cannot be increased
47
by the purchase of contiguous nonriparian land, and if

the back portion of a riparian tract is sold it loses its
48
riparian character. Moreover, the subseguent reuniting of

49
its riparian status. Thus, a riparian tract can be
decreased, but never increased in those jurisdictions which
50

follow the source of title rule.

The source of title test, which tends to restrict

available surface water supplies to a small group of riparian_

owners, originated in California and has been largely confine
51
to the western states. The rule supports their policy of

limiting riparian rights as much as possible in order to
52 ‘
provide more water for appropriators, but this restrictiv?

approach seems inappropriate for eastern states where more

available.
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The "government survey” test, now confined to Texas,

According

original entry of the land in the acquisition of title from
' 55
government.
The more inclusive "unity of title" rule provides that

nnyracts contiguous to the abutting tract are riparian, if

eld 'in common ownership, regardless of when they were

56 , . . . .
ired. This approach permits an increase in the size

a riparian parcel by the purchase of contiguous land even
hough the added land had been nonriparian ever since its
é:sfer from governmental to private ownership. Given
trend toward larger farms and landholdings, application
of ‘the unity of title theory will result in a continually
'nding guantity of riparian land. This rule has support
oth eastern and western jurisdictions.57
The unity of title rule appears superior in an eastern
édiction than the source of title test. Often a riparian
can use water on land added to his riparian tract land
‘hout unreasonably curtailing the amount of water available
_ther riparian owners. However, the failure of the
'ty_of title rule to impose any restriction on the amount
a&ded land which can become riparian when acquired by one
”a#ian owner may adversely affect other riparian proprietors.
'dingly, some courts have declared that the amount of
'Faﬁlan land claime& must be reasonable,58 Under this

€asonable limit rule, the distance of the land from the
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59
of the particular water use. Arguably, this affords other

riparians some protection against monopolization of the

water by one riparian owner.

(1ii) The Watershed Limitation

The concept of riparian land is further restricted in
some states by the watershed limitation, which provides that
any part of a tract of land which lies outside watershed of
a body of water is not riparian to it even though the tract

60
itself borders on a natural watercourse, This watershed

61
limitation is followed in a number of western states and

a few eastern states.62

The watershed limitation is based on the assumption
that land bevond the watershed is outside the boundaries
established by nature for riparian ownership63 and that
water used on land within the watershed will eventually
return to the parent body of water.64 If water is abstracted
from one watershed and drained into another, downstream
owners along the first watercourse would be damaged by
diminution of the stream's flow, while those along the
second watercourse might be injured by the effects of an
excessive stream flow.65 The rule allows a riparian cwner
to use water on his land to the maximum extent while at the
same time protecting downstream owners, and protects

riparians who are not currently exercising their riparian

rights by insuring that water will be available if needed in.

the future.
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Nevertheless, many commentators favor relaxation or
' 66
nolition of the watershed rule. In the East, this

triction often unduly limits water use and encourages
G 67
sste of the resource. At the present time a few eastern

_ 6
tes have expressly adopted the watershed rule, several

: 69
e rejected it, and the majority have not vet taken a

(iii) Effect of Nonriparian Uses

nonriparian use is one in which water is diverted
o Qﬁﬁbnriparian land. Land which lies outside of a stream's
rshed is also deemed nonriparian in those states which
_£o the watershed rule. Thus, both diversions by a
’1pé;ian landowners and use of water by a riparian owners
ndnziparian land are considered a nonriparian uses.
Néﬁriparién uses, however, are not always prchibited.
ording to one view, such uses are wrongful per se and
D rlaﬁ owners'may obtain appropriate judicial relief even
gh' they have suffered no actual damage.70 In states
-Qllow the reasonable use rule, however, a plaintiff
t BSUally prove actual damage before he can enjoin a

71

;Pa ian use. A few states permit nonriparian uses
L - 72
hough they cause harm to downstream riparian owners;
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apart from the riparian land to which they are incident,

but a few jurisdictions have allowed severance of such
rights.75 In such cases the right of the nonriparian
grantee is derivative,76 and the riparian owner cannot
convey a greater right than he has,77 Moreover, while the

right of the nonriparian grantee is effective against his

78
riparian grantor, it is usually inferior to the rights of

79
other riparians.

{(b) Use By Municipalities

In theory, a municipality cannot divert water for

purposes of public water supply even where it owns riparian

80
property. Actually, courts often refuse to prevent

municipal water utilities drawing from watercourses and deny
relief on the basis of failure to show damages estoppel or

latches, or the existence of prescriptive right on behalf of -
81
the municipality. A few states have expressly recognized
82
riparian rights for municipalities. Of course, municipaliti

normally have the power to acquire water rights by eminent
domain, and once water rights are acquired, the municipality
may sell water to nonriparians and is not bound by any cf

83
the restrictions of the riparian doctrine.

4, Prescriptive Rights

Most riparian jurisdictions allow both riparian and

nonriparian owners to acquire prescriptive rights to particuld
84
water uses. A prescriptive right constitutes a servitude
85
against the ownership adversely affected, and thus



.ts to an uncompensated transfer of rights from the
_ 86
sely affected riparians to the adverse user. Pre-

o

sieved parties should seek judicial relief within a
i 87

: 88
s.-claimed. An act is hostile when it is inconsistent

89
he true owner's rights of ownership. Thus, a licensed

permissive use can never give rise to a prescriptive
t because such uses are not hostile to the titleholder.

he use must be visible, open and notorious so that the

parian owner either knows, or should know, that his rights

: 91
ave been invaded. It must also be continuous and uninterrupted

i 92
the entire prescriptive period. Since some water
like irrigation, may be sporatic rather than continuous,
requirement is probably satisfied if the claimant uses

ter as his necessities require. Of course, the initation

stit puts an end to the adverse character of the use as

any other substantial interruption during the prescriptive
93

Likewise, the adverse use ig interrupted if at

t:me during the limitation period the adverse claimant
Lo 94
Ge@es-or acknowledges title in the true owner. Finally,

IWQter by one claiming a prescriptive right must be

‘@'claim of right so as to necessarily imply an ouster
S 95
the owner's exclusive right of control.
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Because of the transient nature of water, prescriptive

water rights are difficult to acquire. In those states

which follow the natural flow doctrine, there must be an

actionable invasion of the right to the stream's natural

96
flow, while reasonable use jurisdictions require an

actionable wrong involving actual damages to the servient

97
owner.

The scope of a prescriptive right, once acquired, is

measured by the use originally made and actually enjoyed

28
during the prescriptive period. Once a prescriptive right

has been perfected, the water use may be changed at any

99
time, as long as the new use does not increase the burden

100
imposed on the servient estate. Finally, prescriptive

rights, once acgquired, may be lost by abandonment, although

mere nonuse 1s only evidence of an intent to abandon and non

101
conclusive.

B. Ground Water Consumptive Use Rules.

1. Ground Water Hydrology.

Ground water is found in the zone of saturation, where

the open spaces between the sand, gravel and rock are

102
saturated with water. Above the zone of saturation, there

is a zone of aeration that may range in thickness from a few

103
inches to hundreds of feet. The veoids in the rocks in the

zone of aeration contain both water and air, and the water
104

is held by capillarity. In particular, soils may hold

significant volumes of water against the downward pull of
105

gravity. The zone of saturation will usually yield water
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pumped. Water within the zone of aeration cannot be
aéped by wells, but it does provide water to plant life on
& surface and protects topsoil against wind erosion.106

:Ground water may occur under either water table or
.egian conditions. Water table conditions exist when the

ound water surface is free to rise and fall with the water

The top of the saturation zone is called the water
107

Artesian conditions occur when water is confined

an impervious watertight bed called an aquiclude. The
esian water is under pressure and will rise above the
er;bearing bed if a well is sunk through the aquiclude.lo8
n underground formation that will yield water is

' 109
led an aquifer. Ground water either percolates through

gquifer or moves in response to hydrostatic pressure and

:hydrology of ground water is complex and dynamic.

e amoght of water that may be safely extracted from a




32

ground water basin is not fixed, but varies as manmade or
natural conditions affect the supply and from the ground
water formation. These activities include artificial rechar%
regulation of stream flow by surface storage, vegetative
cover charges, extension of sewerage systems, paving of
stream channels, and sealing of the ground surface by the
spread of urbanization.ll4

Interference between wells, overdraft of the water-
bearing bed or aquifer, and contamination are all serious
ground water problems.l15 Interference occurs when wells are
not properly spaced. When a well is pumped the water level
surface in the area around the well is lowered as a result
of the withdrawal of the water. The water-table surface
forms a depression in the shape of an inverted cone, and
interference occurs between wells when the cones of depressio

116
overlap. Overdraft occurs when the rate of withdrawal of

: 117
water from an aquifer exceeds the rate of recharge. If

this continues the water table will be permantly lowered and
118
the aguifer is said to be mined. Contamination includes

119
pollution and salt-water intrusion.

2. Underground Streams

Subsurface waters are classified as either underground

streams or percolating waters, and different consumptive use
120
rules apply to each category. Underground or subsurface

streams flow in well-defined channels below the earth's
121
surface, generally have ascertainable banks and courses,

and are subiject to the same consumptive use rules that
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122
Underground streams are

am must be reasonably ascertainable from the surface

; . 124
sut excavation.

Ecolating Ground Water

-Pércolatinq waters "ooze, seep or filter through the
fﬁéneath the surface, without a defined channel.“lzs-
ever, the term is commonly used by courts to represent
Variéty of hydrologic conditions and serves mainly to dis--
pjsh them from underground streams. Ground water is
esumed to be percdlatinq'unless it can be shown that the

r.is flowing in an underground stream. This is because

hle surface indications and scientific information

1ilable are usually inadequate to allow an accurate

ermlﬁation of the source and movement of underground
Some gtates have even abandoned the qnderground

"am classification, and hold all ground waters to be

~olating.126 This convergence of physical facts, legal

sumptions and standards of proof no doubt explains why

't :have in the vast majority of cases classified ground

.éS perc’:olating.127

 Aithough consumptive use rules with respect to percolating

.nd?ﬁater are hopelessly fragmented and confused, four

I approaches can be discerned: (1) the absolute ownership

“0Ctrine, (2) the American rule, (3) the correlative rights

ine, and (4) the prior appropriation system.
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(a) The Absclute Ownership Doctrine

According to the English or absolute ownership rule, 3
landowner may extract an unlimited amount of percolating
ground water from his land and use it on either overlying or
distant lands, regardless of injury to adjacent landowners.la
The rule imposes liability only for waste or for malicious
injury to another,l29

The absolute ownership rule originated in Acton V
B.’Ll.lnc'iell,l?"0 an English case decided in 1842. The élaintiff“
in that case was a manufacturer whose well was affected by
nearby mining operations. As the defendant pumped water out
of the shaft of his coal mine, he drew the percolating water
from under the plaintiff's well. The plaintiff sought
damages in an action on the case. Although the defendant's
conduct might have been actionable if a surface watercourse
had been involved, the court refused to apply the law of

surface waters because . no man can tell what changes
these underground sources have undergone in the process of
time . . . . [Tlhere can be no ground for implying any
mutual consent or agreement for ages past . . . which is one
of the foundations on which the as to running streams is

131
supposed to be built."

Instead the court in Acton held that the defendant was

entitled to use the water as he saw fit, even if he injured
the plaintiff. This result was justified on the basis that
the defendant as owner of the overlying land had an exclusiv

132
right to any percolating ground water beneath his tract.
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. The absolute ownership doctrine recognizes a vested
b?erty in the overlying landowner to percolating ground
ster beneath his property whether or not he actually puts

133
the water to use. It has been said that "the percolating

ter belongs to the owner of the land, as much as the land
: 134
«<s1f, or the rocks and stones in it." However, since a

dbwner has no rights against an adjoining landowner who
araws all the water under his land and dries up his
it is somewhat misleading to say that he owns "absolutely”

135
arcolating water under the land. Instead it would

;. .'.'.

that the landowner does not really own the water until
: 136
a5 reduced it to actual possession. The property

ghtinvolved 1s the landowner's exclusive right of access
ﬂhé_ground water through his land, rather than ownership

137
the underground water itself.

Followed by many American jurisdictions in the nine-
138
th centry, the absolute ownership rule is still
139
gnized in a number of states. The absolute ownership

rine, however, now is often criticized because it fails
ake into account the nature of ground water and because
ors municipalities and other large users who are able

_ 140
Il .deep wells.

{b) The American Rule

W 141
he ‘American or reascnable use rule, allows a landowner

Se . as much percolating ground water as he needs, regardless
'Qverse effecﬁ on other landowners, as long as the
e lﬁsé'is reasonably related to natural use of his overlying
 The use must be beneficial; malicious or wasteful
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143
use is considered unreasonable per se and may be enjoinegg

even though the plaintiff has suffered no actual damage.l44
As a general rule, however, the use of water on overlying
land for agricultural, domestic, mining or manufacturing
purposes is deemed to be reasonable.l45

The absolute ownership doctrine and the American rule
are virtually the same with respect to the landowner's right
to use percolating ground water on overlying land, but
differ significantly in their approach to the extraction ang
transportation of ground water for use in distant areas. The
absolute ownership doctrine permits ground water to be
transported and used on non-overlying land without liability:
even though neighboring landowners are injured. According
to the American rule, however, the sale or use of water on
distant lands is unreasonable and actionable if it impairs
the ground water supply of another landowner, even though
the defendant’s use is beneficial.146

The leading case on the American rule is Forbell wv.

147
City of New York. The plaintiff in Forbell used ground

water in connection with farming operations on his land. The
City of New York, which owned an adjcining two-acre tract
sank a number of wells in crder to obtain water for sale te
the City of Brooklyn. When the defendant's wells interferre“
with his farming operations, the plaintiff sought injunctive

relief. Although the court conceded that there would be no

liability under the absolute.ownership doctrine, it neverthel®

enjoined the defendant's extraction of ground water for

transportation and sale to distant users.
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The American rule has displaced the older absolute

nership doctrine in many jurisdictions, and is now probably

L 148 . .
the majority position. Although the American rule differs

 ﬁgthe absolute ownership theory where the use of ground
watér on nonoverlying land is concerned, the two rules are
e similar conceptually and the American rule may be
ided as a modification of the absolute ownership doctrine.
:rules agree that ownership of percolating waters is in
4 iying landowners,150 but the American rule places
sonable limitations upon the exercise of ownership rights
_mﬁch +he same basis as the law of private nuisance.
L'ﬁ"the absolute ownership doctrine, the American rule
1s to offer any meaningful protection to this property

srest, but favors large users at the expense of farmers

'domestic users who tend to have shallow wells and less

The Correlative Rights Doctrine

_The correlative rights doctrine provides that each
‘over a common ground water pocl has an equal and
Iative right to make a beneficial use of the water on

overlying land. The correlative rights doctrine is

mes known as the "California rule" because it was

-quced by the California Supreme Court in Katz v. Wal-
w123 The plaintiff in the Katz case was using ground
:fbr domestic and irrigation purposes on land overlying

rteésian basin. He brought suit when the defendant began

Ping the water for sale and use outside the basin. The

t stated that use of ground water on nonoverlying land

149




38

would not be allowed if it caused injury to an overlying
user, but went on to declare that landowners above a common
underground basin have such coequal rights in the underlying'
waters as to require that it be prorated among them when the
available supply was not sufficient to meet the needs of a11l
In addition, the court applied the principles of prior
appropriation to transfers of water beyond overlying land,
Thus, as between outside users the first taker had priority
over subsequent users.lSS The Katz case, therefore, representé
an effort to unify the state’s groundwater law with its law
of surface water streams, which recognized both riparian and:

156
prior appropriation rights.

Only California strictly follows the Katz case.157'_1n
.other states the correlative rights doctrine does not attemp
to determine priority among outside users. Outside of
California the doctrine merely provides that ground water
must be equitably apportioned among overlying owners in
times of shortage, with each owner entitled to no more than
his fair and just prOportion.158 This is sometimes known as
the eastern correlative rights doctrine. In some instances,
particularly in the case of irrigators, the correlative
rights rule limits the user to his proportionate share,
according to his surface area as compared with the whole
area overlying the water supply.l59

| Some writers view the correlative rights doctrine as an
attempt to analogize the law of percolating ground water toO

160
the law of surface streams. The approach of these two

doctrines, with their emphasis on common rights to water, 1S
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ilar. Using either a surface water reasonable use or a

ralative rights rationale a number of eastern states

16l
3r to have abandoned the American rule.

 Other commentators regard the correlative rights doctrine

152
‘n extension of modification of the American rule.

ever, these two doctrines seem to rest upon different
- 163
~eptions of water ownership. Under the correlative

hts rule, overlying owners have only usufructory rights

”dt, as under the absolute ownership and American rules,
rietary rights in the corpus of the water itself.
tfis perception of water as usufructory right that justifies
equirement that overlying owners share the available
:supply in periods of shortau_:je.165 The surface water
asonable use rule rests on a similar basis.

As far as equitable considerations are concerned, the

relative rights doctrine is superior to either the

>ther hand, the correlative rights doctrine is
to many of the same criticisms as the surface water

onable use rule. The correlative rights rule is so

Cguire a more secure right to an adequate supply of
167 |
y-purchase or contract.
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(d) The Prior Appropriation System

Prior appropriation, the prevailing system of surface
watexr allocation in the West, is discussed at greater lengthﬁ
in Chapter III. In most of those states underground Streamg
are gsubject to appropriation in the same manner as surface
waters..l68 Increasingly, these states have moved toward
public control and management in the distribution of their
percolating ground water as wellsl69 Colorado, Idaho, Montmu;
Nevada, New Mexico, Oklahoma, Oregon, Washington and Wyoming -
now have separate ground water codes based on the prior
appropriation model,l70 and five other states, Kansas, North
Dakota, South Dakota and Alaska, have made their general
appropriation statutes applicable to percolating ground
water.l7l The remaining western states follow one of the
common law rules and do not apply prior appropriation
principles to ground water. California, of course, follows
the correlative rights doctrine, Arizona and Nebraska fellow
the American r:u.le;ll2 while Texas continues to adhere to the
absoclute ownership doctrine,173

Under the appropriation theory, overlying landowners

have no proprietary interest in percolating ground water

beneath their land as they do under the absolute ownership

and American rules. Instead, ground water is owned by the
state or by the public and individual rights in it, which
are usufructory in nature, can only be acquired by beneficiz
use-.l74 As with surface waters, during pericds of water

shortage the rights of later appropriators of an undergrou

basin must vield to those of earlier appropriators.




:bespite its greater suitability to stream water, the
oﬁ appropriation system has been successfully applied to
una water in arid states. It encourages early development
use of water resources, provides users with a relatively
ure water right, and encourages continued use by providing

_ 175
oss of rights by non-use. But while prior appropriation

;EVes some degree of certainty as to rights and order of
ribution, there are disadvantages to its inherent rigidity.

‘4s it encourages the early land developers in an area,

'1so discourages subsequent development of valuable land
176
the available water supply has been appropriated.

round Water Pollution

“ontamination of ground water has become a serious

obleéem in some areas of the country. Although federal and
__ 177
te legislation now deal with ground water pollution,

ate law remedies are also available. In the case of pol-
n'of an underground stream, the surface water reasonable
rule prevails and polluticn which unreasonably interferes

178
*the uses of other overlying landowners is not allowed.

183
or strict liability principles.
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C. The Law of Water Allocation in Kentucky

1. Water Resocurces in Kentucky.

Kentucky's climate and topography insure that water
generally will be available.. The average annhual rainfall
ranges from 36 to 42 inches in the northern counties, 42 ¢
47 inches in the central portion of the state, and 47 to 59
inches in the southern area. This produces 45-inch average
annual rainfall}BéAlthough there are seasonal variat;Pns,
rainfall is generally adequate throughout the year,ﬁm

Kentucky has 544 sqguare miles of streams, rivers, lakes
and reservoirs.186 The flowing surface waters of the state
comprise a network of rivers and streams ranging from the
Ohio River and its main tributaries to the small creeks
which drain into the Ohio's lesgsser tributary streams. The
Ohig forms the northern boundary of Kentucky for a distance
of 664 miles and drains a total area of 204,000 sguare milesj?
from porticns of fourteen states.lS7 {See Figure 1.) About
97 percent of Kentucky'’s 40,000 square mile area drains int
the Ohio River, mainly through seven major river basins:
Big Sandy, Licking, Kentucky, Salt, Green, Cumberland and
Tennessee rivers. (See Figure 2.) The remaining area,
located in extreme western Kentucky, drains directly into
the Migsissippi River.188 There are no naturél lakes of any
size in the state, but a number of large artificial lakes ©
reservoirs, such as Lake Cumberland, Kentucky Lake and Lake
Barkley, have been created by river impoundment. In additi

throughout the state impoundments on small tributary or

headwater streams have created a number of small lakes and

ponds for farm use, municipal water supply or recreational
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189
urposes. Finally, there are many large springs, some

1owing several hundred gallons per minute in Kentucky.190
iGround water is also plentiful in many parts of the
. There are five major ground water provinces in
hcky, the Eastern Coal Field Region, the Blue Grass
gion, the Missisgippian Plateau Region, the Western Coal
:e'a Region and the Jackson Purchase Region.l91 (See Figure
. The Jackson Purchase Region and the alluvial fill areas
ng the Ohio River are the richest sources of ground water
'Kéntucky, but good to moderate supplies are also avallable
m the Mississippian Plateau and Wéstern Kentucky Coal.

152
dyregions.

Surface Water Allocation Rules.

.Although Kentucky is a riparian state, it was unclear

- recently whether it followed the natural flow doctrine

hé reasonable use rule since the Court of Appeals sometimes
‘the two doctrines interchangably. Anderson v. Cin-

193
nati Southern Railway, an early case, is illustrative.

p aintiff in Anderson owned a grist mill on a small
Two miles above the mill the defendant railroad
- Omp ny constructed a small dam to supply a reserveir of
er for its trains. The dam, however, interferred with
jo éintiff's mill and he brought suit.

The court declared that "[tlhe right of every riparian

er to the enjoyment of a stream of running water in its

ural state in flow, guantity, and guality is now well
. 184 '
ablisheqd, " language which implied that the court was

'ng the natural flow theory. Later portions of the

IQgr however, were suggestive of the reasonable use
5
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The owner is entitled to the reasonable

use of the water for natural and domestic
purposes; but when he undertakes to divert

the course of the stream, or detain the

water by means of a dam, so as to prevent the
previous supply to other riparian owners, he
became a wrongdoer. . . . The use and de-
tention of the water on a large stream by means
of a dam, for purposes of the railroad, might
not be an unreasonable use, as ordinarily there
would be ample water left for all the purposes
of the riparian owners below; vet, where the
stream is small, or even large, if the dam

so obstructs the water as to diminish the flow
and lessen the capacity of the water power
below, it is an injury to the proprietor for
which damages may be awarded.

" In the end the court reversed the trial court’s decision

he plaintiff and ordered a new trial. The court stated

hat the plaintiff should not recover unless he suffered

jrial injury from the defendant's use of the water.
' 196

In Fackler v. Cincinnati N.0. & T.R.C. Co., the

' naant railroad placed a dam across a small creek,

.po: ding the water and preventing it from flowing into
plaintiff's land. The court declared that a "proprietor
ntitled to have the water of a stream flow to his land
ts natural course undiminished in quanﬁity and unimpaired

: 197
uality.” However, relief was denied because the

tiff could not show any damage.

98
n City of Louisville v. Tway, = the defendant also

”6§ 3 stream, thereby reducing the velocity of its flow.

fféated a pollution problem for the plaintiff. The
% 199

“stated that:

It is true, as suggested by counsel for
appellant, that our court is committed to the
"natural flow rule" though as we read the two
rules (reasonable use) . . . the distinction
is rather close, and even under what may be




rermed the more restricted theory (natural)
flow), - . . each riparian owner is recognized
as having a privilege to use the water to
supply his natural wants, and extraordinary or
artifical uses, so that such does not sensibly
or materially affect the quantity of the water
and such uses by the lower riparian owner.

The court held that the plaintiffs had failed to show
that the defendants had made "unreasonable use of the water
from the stream." It also declared, however, that the
defendants' dam "did not appreciably affect the flow of
water" in the stream. Thereupon, the court upheld the lower
court's refusal to grant injunctive relief since the defen-
dant's actions had not caused any demonstrated harm to the
plaintiff's property.

The continuing uncertainty between the natural flow
and‘reasonable use. theories led in 1954 to a legislative

. 200
adoption of the reasonable use rule:

The owner of land continguous to public
water shall have the right to such reasonable
use of this water for other than doémestic pur-
poses or impair existing uses of other owners
heretofor established, or unreasonably interfere
with a beneficial use by other owners.

Although this provision was repealed in 1966, the
reasonable use rule appears to be securely established in

201
this state. Daugherty v, City of Lexington is the most

recent case on point. 1In this case the City of Lexington

denied a building permit to the plaintiff, who had plans to
build a restaurant, because he failed to show that his
septic tank system would not endanger the purity of city
water in a nearby reservoir. The plaintiff argued that
his proposed restaurant would be a reasonable use of his
land. The court quoted from a Michigan case, People v.

Hulbert, 202 'hich set forth a reasonable use formula for waté




. . . in determining whether a use is reasonable
we must consider what the use is for, its

extent, duration, necessity, and its application;
t+he nature and size of the stream, and the several
uses to which it is put; the extent of the injury
+o the one proprietor and of the benefit to the
other; and all other facts which may bear upon

the reasonableness of the use.

‘quality rather than consumptive uses. In Kraver
204 ——

Smith, a distillery caused a pollution problem by

harging its waste into a nearby stream. The court
_ -

nted an injunction to a lower ripariﬁﬁ'on the theory. that

riparian was . . . entitled to the natural flow of water,
mpéired in quality, except as may be occasioned by
. ' _ 505
onable use of the stream by other proprietors.

‘Kentucky, like almost all eastern jurisdictions, limits

e of surface water to riparian land. In Bank of

- 206
insville v. Western Kentucky Asylum for the Insane,

defendant purchased a small tract of land on a stream.
structed a pumping station, and transportéd‘the water
Se on nonriparian land located about three-quarters

mi;e away. This diversion interferred with the o?er—

n of the plaintiff's grist mill and he brought suit

ﬁj@in the defendant from continuing its nonriparian use.
court agreed that the Hospital could not transport

ater to a nonriparian tract if this caused injury to a
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Kentucky apparertly recognizes prescriptive rights. rj
' 207 -
W.G. Duncan Coal Co. v. Jones, a coal company obtained the

right to pollute a stream because the lower riparian owner
allowed the defendant's use to continue throughout the
statutory prescriptive period.

3. Ground Water Allocation Rules.

Like most states Kentucky recognizes the legal distinctj,

between underground streams and percolating ground water.
208 :
In Nourse v. Andrews, a plaintiff owning land on the

Muddy River in Logan County tried to stop the City of
Russellville from using two springs for its ﬁater supply ﬁg
since this caused the river to be depleted. The plaintiff
argued that the springs were part of the source of the river
but lost when he was unable to prove this allegation. - The

court stated that one who alleges the existence of an under-
209

ground stream has the burden of proof and added that:

Subterranean streams, as distinguished
from subterranean percolations, are
governed by the same rules, and give

rise to the same rights and obligations

as flowing surface streams. . . . The
owner of the land under which a stream
flows can, therefore, maintain an action
for the diversion of it, if such diversion
took place under the same circumstances as
would have enabled him to recover, if the
stream had been wholly above ground.

Therefore, according tec the Nourse case, a landowner
may assert riparian rights to underground water only if he
can prove the existence of an underground stream. In

210
Commonwealth v. Sebastian, such proof was established by

pointing to a line of green grass which flourished in spite

of dry weather. The court in Sebastian also stated that




ere is an initial presumption that subterranean waters

£ percolating, but once a subterranean stream is shown to

.ist, there arises a presumption that it has a fixed and
211 :

finite course and channel."
In the case of percolating ground water, Kentucky
ginally followed the absolute ownership rule. In Kinnafd

212
tandard 0il Co,. the court stated that percolating

rs "belong to the soil, constitute part of it, and may
e_used, controlled, or removed by the owner in the same

ler that he could the soil through which the water
. 213
olates or runs.” In Long v. Louisville & Nashville
' 214
way Co. the court declared that "The rule i1s universal

1t the owner may dig on his own land such wells as he

, although in doing so he may dig up his neighbor's
215 216
The doctrine was reaffirmed in Nourse v. Andrews:

"

Percolating waters are part of the earth
itself, as much as the soil and stones,
with the same absolute right of use and
appropriation by the owner of the land

. » « » The law seems to be well settled
that water percolating through the soil

is not, and cannot be, distinguished from
the soil itself. The owner of the soil is
entitled to the waters percolating through
it, and such water is not subject to the
appropriation.

‘The absolute ownership rule, however, was replaced by

erican rule of reasonable use in Sycamore Coal
217

In this action, the plaintiff brought

enffhe defendant coal company's core hole, used to

Qél, caused the water in his well to disappear.
endant plugged the hole, but the water rose only 14

~as compared to the previous 54-~inch level. The




court found no evidence to establish the existence of ap
underground stream, and, therefore, assumed the waters tgo e
percolating.

The court limited the landowner over subterranean

percclating waters to a "reasonable and beneficial use of

the waters . . . and he had no right to waste them, whether

through malice or indifference, if, by such waste, he injure
a neighboring landowner." 218Since the landowner's use was.
"properly connected with the use, enjoyment and development
of the land itself," the court held that he was entitled %o
all he could use, regardless of the depletion of his neigh--
bor's supply.

Cases of ground water pollution have also arisen in

219
Kentucky. For instance, Kinnard v. Standard 0il Co.

aliowed a spring owner to recover damages from the defendant
because defendant's coal oil storage tanks leaked and pollut

plaintiff's spring, which was fed by percolating waters. In.
220 '
accord is Rogers v. Bond Brothers, where the court

221

gquoted from Cooley on Torts:

It is said in an early case that where

one has filthy deposits on his premises,

he whose dirt it is must keep it that

it may not trespass. Therefore, if

filthy matter from a privy or other

rlace of deposit percclates through the

soil of the adjacent premises, or breaks

through into the neighbor's cellar, or

finds its way into his well, this is a

nuisance.

222

However, in United Fuel Gas Co. v. Sawyers, a gas

company defendant was not held liable when a newly-drilled




s well contaminated the plaintiff's home water source. The

rt declared that "the owner of land when putting it to a

fimate and not unreasonable use is not liable to the
wner of adjoining land for injuries to well or springs fed
‘dden underground waters."

fhé Riparian System and Coal Conversion

surface Water Consumptive Use Rules

The'riparian system is not particularly responsive to
:ds of the coal conversion industry. This is es-

11y true of the reasonable use rule, which prevails
‘eastern jurisdictions, including Kentucky. Ideally,
rights should be both definite and secure: the water
SEOuld be clearly defined with respect to quantity.
terms of its relation to the rights of other users.

easénable use rule, however, is vague and uncertain,224

é*éf the nature of the reasonable use concept,

0t know wikh any precision who may use the

able water, how much he can use, or for what purpose
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for resolving controversies among water users are severely
limited. Not only is litigation time-consuming, expensive
and uncertain in its outcome, but the results even of
successful litigation are narrow and limited in scope.
FPirst of all, the judgment relates only to the parties be-
fore the court and not other water users. 8Since the courts
will usually not apportion a stream between competing users,
the judgment will be an "all or nothing" finding for one
party or another. Moreover, the judgment pertains only
to the facts as they exist at a given time and new develop-
ments which change the relative positions of the parties
cannot adequately be dealt with without further litigation,22

Another criticism is that the riparian system tends
to foster locational inefficiencies.228 In most states it
excessively restricts the use of the water for the benefit
of non-riparian 1and.229 Since many beneficial uses consume
water some distance from the point of diversion, these
locational restrictions probably result in less efficient
water use.230 This could present serious problems if
some aspects of the coal conversion took place on non-
riparian land.

Thus while the riparian system possesses the advantage

of flexibility, insecurity of water right and locational

restrictions do not promote efficient water use,

2. Ground Water Consumptive Use Rules

Both hydrologists and legal commentators have criticiﬂﬁ

the existing law of water rights for its failure to recognize

the relationship between surface and ground water.




rf*lation between percolating ground water and

fa é water supports a uniform allocation rule for all

232

me bf water. Only the correlative rights doctrine

iently resembles the surface water reasonable use

Unfortunately, the correlative rights doctrine is
ect to the same deficiencies as its surface water
erpart, the riparian reasonable use rule. There are
ch uncertainties, however, under either the American
r;the absolute ownership doctrine. From the per-
é of the coal conversion industry, the American
= WOﬁld be superior to the correlative rights doctrine
:ndustrial users, who could construct the deepest
would be able to secure as much water as they needed
 §n overlying land without having to concern them-

with the requirements of smaller-scale users such as

I éd bevond the owner's overlying land. Thus, under




restrictions, and additional ground water can always be

transported from distant well fields if water supplies in

the immediate area become jinadequate.

It should be pointed out, however, that the absolute
ownership doctrine and the American rule, while well suiteg
to the needs of the coal conversion industry, are probably

not responsive to those of other water users in the state,
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IXT. The Prior Appropriation System.

Prior appropriation, the great rival of the riparianp
system, is the primary method of water allocation west of
the Mississippi River. There is some disagreement about tyg
origin of prior appropriation. Some believe that it came
from the Indian, Spanish and Mexican occupation of the
Southwest. Another view is that it was born of necessity ip
the California gold mining camps.

Priority and beneficial use are fundamental elements of
the prior appropriation system. The doctrine provides £hat
the appropriator who is first in time is first in right, and
a‘prior or earlier appropriator is entitled to satisfy his
water needs before a subsequent appropriator may take any?
Priorty of appropriation ordinarily governs the respective
rights of the various users regardless of whether the senior
apprdpriator diverts water at a point above or below the
points at which junior appropriators make their diversions
from the stream.3 The junior appropriator also possesses &
legally-protected water right, although it is subordinate to
that of the senior appropriator. Hence, "if the person who
first appropriates the waters of a stream only appropriates .
a part, another person may appropriate a part on the whole
of the residue; and when appropriated by him, his right
thereto is as perfect, and entitled to the same protection;

as that of the first appropriator to the portion appro-

' 4
priated by him,"




Under prior appropriation, water rights arve derived
rom beneficial use of the water rather than from land ownership.

Jot only must the purpose of the use be a beneficial one,

put the methods of diverting the water, conveying it to the

place of use and applving it to the land or machinery for

s appreopriated,must also be as efficient as

pﬁssible under the circumstances.
Appropriations are fixed in terms of a definite guan-

usually exprassed in cublce feet per second

ﬁy of watery7'
g8

or direct diversicon or in acre-feet for reservolir storage.
often diversions are limited to specific times of the day or

Moreover, administrative procedures for appropriating

ter invariably reguire the applicant to designate the
| 10

proposed place of use for the water he desires to appropriate.
hé place of use may be on nonriparian landmll

~ In the West water rights are perpetual in duration,
although they may be lost or abandoned through nonusa.lz
E‘r{allocating water during times of shortage, or for chosing

ween simultaneous applications, several states have
& aqﬁed statutes giving certain uses preferred statuSBIB

ome states also give these preferred uszes condemnation

Nowadays, appropriative rights usually operate within a

omprehensive statutory and administrative framework. In




The proponents of prior appropriation maintain that
this approach provides for a more secure water right thap
the riparian system and thus encourages more efficient uge
of available water resources than its eastern rival. Accor-
ding to one commentator, the prior appropriation doctrine
"avoids much of the uncertainty inherent in the riparian

rights rule" by giving "each appropriator relative certaint

as to the amcocunt of water which will be available for his
use."16 Another commentator has characterized the prior
appropriation system as one of "secure water rights that
tend to encourage investment and thus lead to maximum useﬁdf
Certainly the more senior appropriators are assured a
relatively dependable supply of water and thereby some
security for capital investment.lSTwo additional features of
prior appropriation promote efficient water use. One is the
absence of place-of-use limitations. Since water may be
used anywhere, approriators will be more likely to use it
wherever it can best be used, The other feature is the
beneficial use requirement. Appropriators may obtain rights .
only to water which they actually utilize and water rights
which do not continue to be exercised beneficially will be
lost under abandonment or forfeiture concepts.”

The prior appropriation system is not without faults of.
its own. Although water rights under prior appropriation

are generally regarded as more certain than those under

riparianism, in many cases this is true cnly of senior

appropriators. The rights of a junior appropriator are 1€S

secure. Since they can take only the water that remains




ter the needs of senior appropriators have been satisfied,

.ﬁior appropriators may be unable to obtain their full

: . S 1¢ , .
'propriatlon much of the time. " Also, there is some evidence

the prior appropriation system is inflexible and tends
freeze uses of water into a rigid pattern based upon the

20

or ginal appropriation pattern. This is perhaps due to

fact that changes in use or location, although theoreti-
.ily possible, are often difficult to make in practice.Zl
some states, for instance, changes in location of the
-érsion or place of use may require a new appropriation.22
.. creates rigidity because no appropriator will give up

enority in order to change his place of diversion or

Several states have attempted to alleviate this

. as existing rights are not adversely affected°23
rtunately, the effect of such a change on other approc-
cors is often difficult (and expensive) to preéict.24

same rule usually applies to changes of use as well.

difficulty in securing approval is especially acute when

onsumptive use, thereby diminishing the rate of return

o the stream and impairing the rights of downstream

Despite the beneficial use requirement, water is
metimes wasted in prior appropriation jurisdictions.
tream sites tended to be developed first because they

casier to develop. Unfortunately, water sent down




a stream to those sites to satisfy senior rights may be

subject to serious transmission losses as a result of higy

, ‘ 26
evaporation rates and porous stream beds. Over—appropriaw&

or the practice of "padding" and "pyramiding” water rightg
by obtaining permits in excess of reasonable needs is also gy
serious case of waste.27 In some instances, the excess
water claimed but not used has been allowed to run to waste'
in order to avoid forfeiture of the water right through
nonuse.

Finally, prior appropriation does not always protect
water supply for public uses. Western courts have often
refused to recognize public uses of water flows for re-
creational purposes as beneficial uses subject to appro-
priation and have subordinated these uses to the rights of
private appropriators,29 although some states have overcome
this interpretation by expressly allowing approPriationsfbﬂ
various public uses,30

Some commentators have urged that riparianism be
replaced by the western system of prior appropriation.3l
Although nine eastern jurisdictions have considered the ide:
in the past thirty years,32 only Mississippi has actually
abandoned its common law system in favdr of prior appro-

33 Such a move could create severe administrative

priation.
problems. If presently exercised riparian rights were

preserved, it would be very difficult to integrate the two
systems into a single coherent allocative framework. The

experiences of the "California rule” states in the West

demonstrate the hazards of this approach.?’4 On the otherl




hana, if riparian rights were abolished, assuming that it

< constitutional to do so, and temporal priorities were

stablished on the basis of historical use, the task of

enting such claims would be virtually impossible. The
iy alternative would be to allow all users to make new
-alms and recognize temporal priorities on the basis of
L . . 35
& of application.

at first blush prior appropriation seems better suited

ihe needs of the coal conversion industry than the riparian

‘ther advantage over the riparian doctrine.

On the other hand, as the discussion above has shown,

Therefore, it will be necessary to examine a third
, water allocation by means of a statutorily created
ystem, to see if it is superior to both riparianism

r appropriation.
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state Regulation of Consumptive Water Uses

Because water is usually plentiful in the East,
hé riparian system, despite its many deficiencies, has

vided a satisfactory framework for water allocation.

‘ince World War II, however, a number of states, in-

udding Kentucky, have modified the common law doctrines

byflegislative enactment. Although some states con-

sidered adoption of the western systems of prior appro-
 ;étion, most preferred hybrid systems possessing char-
¢ﬁeristics of both riparianism and prior appropriation.

~ Consumptive Water Use Regulation in Eastern Coal-
-+ Producing States

There are twelve coal-producing states in the eastern
ited States. The common law riparian system is the
primary water allocation mechanism in Alabama, Illinois,
Tb, Pennsylvania, Tenneésee, Virginia and West Virginia.
itutory permit systems exist in the remaining coal-
%6ucing states of Indiana, Towa, Kentucky, Maryland,

1d North Carolina.

" The 1951 Ground Water Conservancy Act gives the

_partment of Conservation power to restrict withdrawal

groundwater if natural replenishment is insufficient.’
a‘restricted area, users of groundwater, except cities,
not increase their use by more than 100,000 gallaens

 day without first obtaining a permit.2 Indiana formerly




also had a surface water conservancy act, but this wag
repealed in 1963.

2. Towa

. In 1957 the Iowa Legislature passed a water rights

law establishing a permit system under the control of thgf
Natural Resources Council, administered by a Water Com-~
missioner, and regulating rights to both surface and
ground water. Though the law purports to leave unimpaire

all "vested rights," it regulates both existing and unuses

rights to water,3
The Iowa law reguires that all substantial uses of
water be "beneficial” That term is defined to mean the
application of water to a useful purpose enuring to the

benefit of the water user and subject to his dominicn ané

control.4 Fermits are issgsued by the Water Commission.
These permits have a general limitation of ten years, and
the law prohibits the diversion, storage, or withdrawal o
water for most substantial uses from any natural watercou

underground basin or watercourse, drainage ditch, or

settling basin (except for ordinary household purposes am

use for domestic animals) without a permit.5 The Water

Commissioner may suspend the operation of permits if

necessary during an emergency, establish priorities for

water distribution, and thus protect the public interest,

from danger,G

The statute directg that the standard for determiﬂi:

the disposition of applications is one of beneficial us®.

to be applied in a broad manner. ! The commissioner has




ought to discriminate on the basis of differences among
eneficial uses; if the applicant can show that his use
s beneficial, he will receive a permit. The effect of this
icy, along with the abundant rainfall in the state, has
.en. that in the first ten years of operation only two
aépiications for permits were denied. Both involved the

sposition of drainage waters. ©Not a single application

.divert, store, or withdraw water was denied during this

Department

Department

Conversely, the Department

diversion.
rights

reduced or lost through nonuse.l4 There is no

moof transferability of permit rights in the




4, North Carolina

‘North Carolina enacted a comprehensive permit systey .

in 1967. The act declares that it is the policy of the
state to put waters "to beneficial use to the fullest ey.
tent to which they are capable, subject to reasonable

regulation."15

The Board of Water and Air Resources ig
authorized to establish "capacity use areas" in any area

where there is such demand for surface or ground water th

regulation is necessary to protect both public and private

lé6

interests. ‘The Board may adopt regulations to conserve -

both surface and ground water supplies in such areas and

permits may be required for water uses in excess of 100,0?

gallons per day.l7

However, section 143-215.14 (h) sets forth nine guidelines

to be considered by the Board in adopting rules and regu-

lations, considering permit applications, and acting on
revocations and modifications of permits. The act provﬂké
that if the applicant is able to prove that he was using
water prior to the date of the declaration of a capacity
use area and the Board finds that the use was "reasonably
neceésary," it must grant a permit as long as the use wil
not adversely affect existing or potential public and pri

. 18 : , . -
uses in the area. Moreover, in granting a permit, the

Board is directed to consider the prior investments of aF

person in the land or plans made for utilizing water in

connection with such land.19

Permits may be granted for (1) ten years, (2) the




uration of the existence of the capacity use area, Or
) the periocd found by the Board to be necessary for
éasonable amortization of the applicant's water with-

20 Although permits

fawal or water-using facilities.
ay. be renewed, they are subject to modification or re-
cation upon not less than 60 days' notice to the permit

iclder. Water rights under the permit system are not

'rﬁnsferable without the Board's approval,zl

Consumptive Water Use Regulation in Other Eastern States

A number of other riparian jurisdictions have created
éumptive use permit systems. These include Delaware,
inda, Minnesota, New Jersey, South Carolina, and Wis-
n. Of these, the Florida act is by far the most com-
ehensive.
Delaware
elaware's water use regulation, enracted in 1966
‘administered by the Department of Natural Resources
nvironmental Controls22 Both surface and ground
tgare covered. Existing uses are exempted from con-
ive use regulation, but the act provided that "no
ease in the amount of water used shall be made be a
re user without prior approval ef the Department."”

lare also exemptions for domestic and agricultural uses

25




Water rights under permits may also be diminished or
suspended if a water shortags O¥ emsrgenty s declared
by the governor. Iin that avenit, wat iz allocated

according to a priovity sched: which provided that

3

water first be used to sustazin iife, tnen to maintain
health, and then Lo ilncresse 1th.“”  Permit rights

B = = P?‘
may be transferred with the spproval of the agency.”

2, TFlerida

The Florida
an elaborate siructur
. 28 . . v o L. o
rights. Primarily responsgible I the implementation
of the act, the Division of In rior Resources asserts
broad authority over
into all aspects of walter
also reguires the Divigion . formulate a comprehensive
. 30 ot .
state water plan. here are sight criteria by which
the plan is to be developed, each keyed to a different
use to cover all peossible water uses. The Act provides
that the stats water
without first publi

The Act creatses

32 :
ing to natural water soundaries.” T The governi

of the districis axy cod of nine resident members °
are authoxized
engineers, and
applications.
modify, o
but in an emergancy

be immediately complied with. Tha af
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require a hearing by the board.

“ The common-law rules of riparian rights are almost
entirely negated by the 1972 act, and except for domestic
use, all other uses must be by permit,36 Existing riparian
‘users are not -entitled to permits as a matter of right
1t they are given a preferential right to them.37
Permit applications must demonstrate that the
proposed use is a reasonable-beneficial one, will not
nterfere with any presently existing legal use, and
consistent with the public interest.38_ "Reascnable-
:eneficial use” is defined to mean "the use of water in
tich quantity as is necessary for economic and efficient
jtilization for a purpose and in a manner which is both
:éasonable and consistent with the public interest.“39
. The act created the following permit classifications:
(i) comsumptive use (2) wells (3) storage and impoundments
: wast discharges (5) discharges into agquifiers, The
_p?lication must contain the identity of the applicant,
ource of the water supply, quantity applied for, nature
f5pr0posed use, and peint of diversion.40 If the use

':to be less than 150,000 gallons per month, no hearing
-5 required if no objections are filed.41
“To accommodate competing applications, the Depart-
nt of Natural Resources can modify the applications

42

-0 minimize conflict. If two applications are other-

equal, perference is to be given to renewal app-

e s . . 43
ations over initial applications.




A permit may be issued for any period of time up to
twenty years, but a permit may be issued for fifty yearg
if the permittee is a municipailty, public works, or
public service corporation.44 Also, a permit may be
modified or renewed prior to the expiration date. 1In
addition, the act provides for permit revocation in fiye
situations:45 (1) when the permittee makes a materially
false statement on the application, (2) wilful wviolatiop
of permit conditions, (3) violation of any provision of
the act, (4) nonruse for two consecutive years, (5) per--
mittee consent.

The Department is to formulate a plan of classificat
to determine which users are to be given priority of use
during periods of water shortage.46 "Shortage" within th
meaning of the act exists when there is insufficient watg_
to satisfy permit requirements, or when reduction in wat@
use is necessary to protect water sources from serious ha:
3. Minnesota

In Minnesota, the Commigsion of Natural Resources

supervises the use and allocation of surface and under-

greound water.48 Under the Minnesocta statute any person;

including state agencies, must acguire a permit to use
water, unless the use is specifically exempted.49
Riparian rights existing at the time of the statutof:
enactment are specifically exempted from permit reguire
Purther exempted is anf domestic use serving less then

twenty~five persons, any beneficial use in existence on-

July 1, 1973 outside a municipality, and any beneficial




existence prior to July 1, 1959 within a municipal®

" To acguire a permit a prospective user must submit

application to the Commission; a copy must also be

- +o0 the director of the watershed district.52 Acting

‘thHin twenty days, the commissioner must grant a permit

£ the use is practical and in the public interest.53 A

-mit can be rejected if the proposed use would be

teful or dangerous.54 A hearing is not mandatory un-

'ss“an interested party files notice demanding one.55

Any party in interested may appeal the commissioner’'s

sion to the county court within thirty days.56 The

appeal is tried on the record; the commissioner's findings
fact are prima facie evidence of the matter therein, and

S . . 57
orders are deemed prima facie reasonable.

‘Since state waters may not be utilized without a

sermit, the legislature has established a category of
use priorities. Rules governing the allocation

ng potential users are to be enacted in 1975.58

‘stated priorities upon which the rules are to be

 “are as follows: first priority, domestic supply

uding municipal but including agricultural irrigation
o/ Ving consumption of less than 10,000 dgallons per day:
“_; any use that involves consumption of less than

100 gallons per day; third, power production; fourth,

strial and commercial uses; fifth, other use involving




consumption of more than 10,000 gallons per day,59

Although statutory provisions exist for determining.
use preference among competing applicants there is no
definition of the rights of permittee as against the
rights of a riparian owner; and there is no mechanism

for allocation of the resource in times of scarcity.

4. New Jersey

New Jersey's comprehensive permit system, applicablef
to both surface and ground water is administered by the

Water Policy and Supply Council.60

The regulations,
however, only apply to those areas of the state where
the Council determines that the surface or ground water
resources need to be protected.61 In areas where the
permit system has been implemented, no person may divert
or use surface water in excess of 70 gallons per minute
for any private use, other than a reasonable domestic
use, without obtaining a permit.62 A permit is also
required in such areas for extraction of ground water
in excess of 100,000 gallons per day.63 However, existing
surface water uses are given priority and existing ground
water uses are e#empted from the permit requirement.
surface water permits may be granted for any period
up to 25 years.GS There are no provisions for revocatl

or transfer of permits, or for suspension of water rights

during pericds of water shortage.

5. Scouth Carolina

There are no consumptive use controls for surface

water in South Carolina, but since 1969 the Water Resourt

ni
Planning and Coordinating Commission has regulated grou®




out a hearing, but one is required where a consumptive

involved.

In determining whether to grant a permit for a con-
sumptive use, the commission may consider the number of
persons using an aguifer and the extent, object, and

ecessity of their withdrawals; the nature and size of

he agquifer; any physical and chemical impairment of the

water which may affect its use for other purposes, in-

iuding public use; the severity and duration of such

mpairment; the injury to the public health, safety, or

eifare which might result if such impairment were not

abated; the kinds of activities to which the various uses

ré related; the importance and necessity of the claimed

the effect upon other watercourses or aguifers;

'."any other relevant factors,"GQ

Permits may issued for up to 10 years, or the

ration of the existence of the capacity use area, O

beriod sufficient to amortize the applicant’s water
70

thdrawal and water use facilities. Although permits

. be renewed, there are no specific standards connected

th renewals., The Commission may also modify or revoke
v permit after appropriate notice, provided that such

tion is in the public interest,7l Permits are trans-

able with the approval of the Commission and there are




no special provisions for dealing with temporary water
shortages.72
6. Wisconsin

In Wisconsin, the Division of Environmental Protectiq
a part of the state Natural Resources Board, is the prims,
agency for administering state water laws, including water
gquality control, irrigation permits, and permits for di-
version. The legislature enacted a limited permit systen
in 1935 after a severe drought.74 The act was amended in
1967 and 19692, and provided for diversion of surplus water
from a stream to maintain the water level of any navigable
lake or stream. Non-surplus water may be diverted for
purposes of agriculture or irrigation "but no water shall
be diverted to the injury of public rights in the streanm
or to the injury of any riparian located on the stream”
unless consent is qiven,75

A permit is required for either agriculture or
irrigation.76 The application must state times of di-

version, amounts, and place of diversion.77 The permit

must be issued if surplus water exists, or if there is

7
no surplus water, when affected riparians have consented.

The Department is reguired to review annually all permits:
issued since 1957. A permit may be revoked if the per-
mitted use if found to be detrimental to other ripariansﬁ:
Tron ore mining has been declared to be in the publi
interest, and water can be diverted for this consumptive
because it is a "public purpecse", and a permit must be

applied for.80 The water can be transported to anothel




watershed where the operations occur,81 Further,

Lpassing on the application, the Department weighs

ﬁf public rights in the stream against the public

eriefits from the mining. The legislature has further

déclared that persons engaged in mining must be assured

adequate and continuous supplies of water before large

a?ital investments are made for mills or plants.82 In

ssing upon an application for a permit for the diversion

¢ consumptive use of water for mining, the Department
m,sﬁ-weigh the public rights in the stredam which may be

Tvérsely affected, against the public benefits which will

gﬁlt from the proposed operation outweigh the public

ghts in the stream, the permit is to be issued. Only

parians within the area of prospective injury are en-

led to notice and hearing on the mining water use
P ication.83 An injured riparian owner may contest the

suance at the hearing, or he may within three years

. . : 84
1g-an action of inverse condemnation. The consent

riparian owners is not, however, required in order

have a permit issued. 1In addition, applicant is en-

d to condemn adversely affected riparian rights.85




C. The Constitutionality of State Consumptive Water Use
Regulations ‘

The primary goal of any shift in water law would be to

fully control water resources to acheive maximum beneficizy
use by creating an administration and permit system to reg
ulate water use, impoundments, and to control flooding.
The major problem lies not in organizational structure:
and procedure, however, but in the constitutional objection;
to taking water use property rights from existing ripariap
users without just compensation. Precisely, water regulati
is either a taking, constitutionally requiring compensation
or it is a valid exercvise of state police power, in which
case no compensation is required. Although every attempt
to regulate use of property is in a sense a "taking" and
"necessarily speaks as a prohibition,"86 police power
measures relating to the use of property tend to impair
or destroy those interests included in the general concept

7 State attempts to akrogate or alter the

of property.8
existing riparian doctrine of water use rights have met
with stiff opposition, bkoth at public forums and in the

courts, and it can only be assumed that the same oppositiorn

will accur in any other state attempting a similar change.

1. Riparian Rights as Property

0f particular concern in any attempt to establish
an understanding of the relationship between the police

power and riparian rights is the property nature of




arian use itself. A riparian right to water is a right
at.e use of the water, not a right to the corpus of the

'Q; In addition, the property interest in the riparian

hE.has been recognized in three distinct areas,; the
. of access to water, the right to continued flow of
and the right to use of the water.89

:Justice Story early declared that riparian owners,

d not the general public, were the possessors of rights

e flow of watercourses and the use of water: "The
sral stream existing . . . for the benefit of the land

cugh which it flows, is an incident annexed, by o-
90
"

tion of law, to the land itself. Justice Story's

on reflects the traditional nineteenth century view

property right is an independent and isolated en-

and that an owner may do with his property rights

wished, subject only to the restrictions of common

w:ﬁuisance and trespass doctrines.
"Aithough remnants of this notion still appeargl the
s toward a more flexible notion of property rights
2 gives the public a vested interest in property use
i certain instances equals or surpasses the private

9 .
12 This is evidenced in changing judicial and leg-

1Ve attitudes toward the nature of land as a concept.

QnQEr is the idea generally accepted that land’s only

is to enable the owner to make a profit from its

Or to use it in a way that might be harmful to the

aifpublic interest. > Indeed, the new attitude is
_OgViOUS in state legislation protecting natural areas

QIiding for regulation of development.94 This represents
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a policy of integrating both public and private interestg
in establishing a "best use" of natural resourced, a sup-
position almost entirely antagonistic to Justice Story'sg
opinion.

Once the property factor in riparian use is seen in
an interdependent network of competing uses, "an amended
concept of property rights suggests a reformulation of the:ﬁ

35 The new doctrine of public rights apd

law of takings."
interest provides a contervailing measure which would

validate legislation as a police power regulation rather

than classify the legislation as an exercise of eminent

domain requiring compensation. As one commentator has

declared:96

2Although the simple right to the use of

water may be a property right, there remains

the substantial problem of whether the elaborate

legal doctrine which the courts have formulated

to govern the enjoyment of the usufructury right

can itself be described as property .

In this instance, however, the very fact of

judicial silence seems to be evidence that they

are not property.

This suggests that a property right exists in usufrucff
tury use, but that a similar property right does not existff
in the judicial rules promulgated to define and protect
riparian uses. By analyzing the property interest se-
parately in this manner, legislative alteration of the
existing legal structure supporting water use may not be
as frought with constitutional snages as at first glance.

Nevertheless, judicial rules and the uses they protect ar®

not entirely inseparable, and an attack on one invariablyf§
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-Etack on the other. However, the advantage of

ﬁg:riparian rights from such a perspective diminishes
¢§£Cept of usufructury use from the traditional status
éﬁll property right to something less, a guasi-property
;;such a reduction provides additional weight to the
asifion +hat modification or termination of riparian

‘by regulation is a valid exercise of police power.

mhé-Taking Issue

i

the recent literature and court cases attest to
ﬁs-judicial efforts to employ a meaningful and con-
.+ test for determining where police power measures

fé compensation for loss of use of pr0perty.97 No

than eight taking tests have been listed and described
e commentators.98 Characterized by minimum pred-
liity, the decisional law is confusing, rhetorical
Qaﬁtérnless.gg In addition, since courts are aware

ejiack of a firm taking test, judicial statements

sually prefaced by the caveat that each case must be
§ on its own facts.

Béfore a court can properly apply a test to determine

€r br not an exercise of police power constitutes
nt 'domain or regulation, the relationship between

© iCe power and the area involved must be examined
if that area is outside the circumscribed bounds
d#imate police activity. Having been developed to

de everything essential to the public health, safety,




and welfare to permit state interference whenever demandeg

by the public interest, the standaxrd for constitutional re

view of police power legislation was delivered in 1894,00
To justify the state in interposing its
authority in behalf of the pubilic, it
must appear, first, that the interests of
the public . . .require such interference;
and, second, that the means are reasonably
necessary for the accomplishment of the
purpose, and not unduly oppressive on
individuals.
after considering whether the regulation falls within
an appropriate area of poclice power concern, the couri must
examine the legislative means adopted to effectuate the
regulatory intent. Using a test of rational relationship,
courts are reluctant to guestion legislative wisdom, and
unless "no state of facts could exist to justify such a
statute", the statute is presumptively valid and shielded
from judicial inquiryclOl
gince the criteria of public purpose and ratiocnal
relationship of legislative means to ends have been ex-

cluded almost entirely from judicial consideration, the

third area laid down in Lawton v. gsteele of individual

regulatory burden has become the nucleus of the dispositve
constitutional test. This burden most often has been
translated into economic loss in the form of a diminuticn~
in-value test.

Most state police power regulations that restrict
property oOT activity impose little oOr no cbservable econ?

loss on those regulated, and the regulations are generall?




102 In addition, when economic‘loss re-—

perty values.

+s: from regulation and there is the high public in-
rest in having the activity curtailed, then the element
general welfare validates the regulation. The cat-
g;é of such cases stretches over a broad spectrum of

il d_activities from alcohol production and prostitutionlo4

- outdoor burning of trash.l05 On the other handg,
fonmental land use regulations are prone to constitutional

t, "not only because they seek to prevent cost ex-
nalizations that courts do not customarily recognize,

so because they drastically curtail the market value

%ate property, posing a sharp constitutiOnal conflict

n106 Similarly, any

sn public and private interests.
ation of consumptive riparian uses would diminish
table land value, create a new legal category for

lations, and be an unrecognized and hypothetical public

Physical Invasion Test

.e Supreme Court first expanded the notion of police

permitting full government intrusion on the absolute-
107

f private property, in the case of Mugler v. Kansas.
ﬂet opinion stands for the constitutional proposition

2t bolice power regulations do not constitute compensable
Where there is no direct governmental appropriation

é.P#OPerty, where use is absolutely impaired, and where




the regulation has a significant relationship to the publi
108

!

Justice Harlan stating that "taking" was necessarily cop-

welfare. Mugler amplied a position taken earlier by y,

comitant with acquiring possession or title to that which

was regulated.109

(b) Harm-Benefit and Diminution-In-vValue Tests

While Mr. Justice Harlan viewed the difference betweep

a police power regulation upon property use and the public
taking of property as a difference in the kind regulation, -
Mr. Justice Holmes viewed the distinction as one of degrees,
Announcing the doctrinal transition in Pennsylvania Coal

Co. v. Mahon,llo Holmes created a new set of criteria by

11

which to judge the issue:l

One consideration in determining whether limitatie:
on private property, to be implied in favor of the
police power, are exceeded, is the degree in which
the values incident to the property are diminished
from the facts of the particular case. . . .

The general rule, at least, is that if regulation:
goes too far it will be recognized as a taking
for which compensation must be paid. . . .

In determining whether there has been a diminutiorn
in values incident to property under the police -
power as to require an exercise of eminant domain :
and the payment of compensation, the greatest weid
is given to the judgment of the legislature, but
is always open to interested parties to contend
the legislature has gone beyond its juristictiona
power. . . .

o
thi

We are in danger of forgetting that a strong
public desire to improve the public condition
is not enough to warrant achieving the desire
by a shorter cut than the constitutional way
of paying for the charge.




sacause of the crucial significance of this decision as

enesis of all subsequent taking cases, the background and
. of the case are worth examining. The case concerned the

sylvania coal fields and the tendency of mine shafts to

apse when abandoned. Termed mine subsidence, the effect

-6 remove support from under towns and cities of the

cite region. The Pennsylvania legislature responded to
D leem by passing the Kohler Act of 1921, which made unlaw-
t_énmining of coal so as to cause the subsidence of any

_ﬁg, structure, or transportaticn route within the limits

ésignated class of municipalities.
Mahon and his wife resided in one of these restricted

.:Forty yvears earlier the coal company had owned the

perty on which they lived but the company subsequently

the surface rights to another party, who in turn sold to

in 1917. The original deed and Mahon's contained a

er of any future claim against the coal company for

al . injury or property damages. Mahon brought suit seek-

rmanent injunction. Holmes, reversing the Pennsylvania

me Court, declared the Kohler Act unconstitutional and

;PPlying a balancing‘test of extent of public harm if

is left unregulated against the diminution in value
€ thing if regulated, Holmes stated that the effect on the

“ould be slight if the act were invalid and that the




value of the coal company's reserves, if the act were valiq
would be reduced beyond an acceptable level. In other WOrdg
"1f the result of the regulation is to achieve a benefit for
the éommunity, compensation must be paid; but if it is to
terminate a harmful activity, no compensation is necessary, «
Furthermore, implicit in the harm-benefit analysis lies thef
concept of reciprocity -- that the regulation is justifiablé
so long as those regulated share to some degree in the bepes
of the restriction.l13
Harm and benefit may be regarded as opposite sides of
the same coin, but harm imposed by private property use prov:

an obvious judicial analog to nuisance, and therefore be-

comes more readily acceptable as part of any balancing equa&

When police power relies on the nuisance factor {(eliminating
a public harm), the economic value of the activity can be

114 but i1if the activity is not a nuisanc

virtually destroyed,
or can not be characterized as spillover (or producing publ:
harm) , then the traditional test of diminution-in-value is
used, combined with the factor of extent to which the prope::t
can be put to some other use, not necessarily the most pro-

fitable.115

This analysis posits the doctrine that no pro-
perty rights exist in a nuisance or spillover-producing
activity.

Using the opinion in Pennsylvania Coal as a touch-

stone, the courts began to validate police power regulation

in land and property use areas whenever public health, safe




1 welfare demanded. The result produced many
& which sought to determine the degree or per-

¥ loss that could be imposed upon property owners

\n no compensation was necessary.116 A particular

:1ies in the inability of courts to arrive at a
ar&.definition of property base for the diminition
 17 "The degree of loss inguiry apparently attempts
:g_'the personal burden imposed upon property owners,
.oes so only by viewing arbitrary subdivisions of
AT holdings."ll8 If a court views only the reg-
restricted part of an area, it will necessarily
_;ﬁe that there is a greater percentage loss than if
iews-the entire area. For example, substantial di-
n-may be sustanied in an attack on riparian reg-
anfif intense development of an unregulated area 1is
tooked. On the other hand, if the diminution evaluation
'éses an entire area, regulated and unregulated, an
i ting of a larger property base may compel invalidation
regulation.ll9
eldom, however, does a court only consider either the
ion-in-value or the harm-benefit approach in its
of the taking problem. More often the inquiry es-
=S 2 balance between private loss and public interest,
g the two tests togethexr. Public interest, further-
has been couched in terms of preventing public harm

ot Just any interest the public might have, which may

‘defined to include benefits. The definitional




relationship between the regulation and the thing regulateg

then, returns to that given by Holmes in Pennsylvania Coal.

substantial diminution can occur through regulation if non-
regulation would produce a public harm. In addition, Police-
power concerns more than just noxious uses of private .
property. Zoning, for instance, relies on police power tq
- regulate the compatible location of non-noxious uses by eg-
tablishing "enforcible priorities between incompatible uses

in the interest of the general welfare."121

In like manner, :
as the need becomes recognized as it was in zoning, a leg-

islature may choose to establish water use priorities.

() The Residuum Test

A corollary approach to the standard diminution test
provides an alternative perspective for viewing degfee of
loss imposed by gegulation. The residuum test has two
variants, each of which may yield a different result. If
a court looks only to residual beneficial use left after
regulation, so that the land may have a number of economica
profitable uses (even if marginal and/or inconsistent with
prior use}, the regulation may be upheld as a valid exercise.
of the police power.122 However, if the residual use 1is

viewed in terms of reasonable rate of return for permitted

remaining uses, taking into account prior use, surrounding

uses, amd market conditions, a court may determine that the

regulation has taken too much and may require that compensat

be paid.




Which branch of the residuum test to employ rests with
?éfceived relationship of the regulated activity to the
“'interest. As the first residuum approach permits
e,Of an encroachment on private property, and hence more
”faking without compensation, that test should be u-
_zea when non-regulation would result in public harm,
b;”defining public interest in terms of "harms", ex-
Dfdinary flexibility can be given to police power regulation.
sther approach relies more heavily on market profitability
reﬁaining uses. If the residual use can not realize a

asoriable return, then the regulation is invalid. Sign-

aﬁtly, such factors as public harm and externalization

s are afforded minimum weight in this analysis, while
component of private property is given great consideration.
_Tﬁis second of the residum approaches tends to parallel
ipé Story's implicit property right definition, but the
ute use of private property, without the internalization

@xtérnal costs, even if the externalization is a public

, 1s an anachronism in an era when the public interest
_eéome critically involved with private resources usage.
:} not all takings question should be decided by the

'G_pg test of the first residuum approach. All public
(ér benefits) do not necessarily outweigh private

If the contrary were so, and as Plater suggests,l24

_institution of private property.

123




(d) The Diminution-Balancing Test

The movement in analysis and theory of the taking

problem evidences a definite shift toward an economic per-
spective,125 in which private loss and public gain are
quantified according to real loss or gain, administ;ativ@,
and demoralization costs. But the economic analysis is not
an end in itself; rather, it provided a frame of reference
from which to View a complex issue. With the added factor
of fairness, this economic diminution-balancing approach
avoids the paradoxes of a harm-benefit approach and accountg:
for societal need not explicit in the diminution test. This
test proposes minimum total social costs while recognizing
"both the costs that private uses impese upon the public
and individual losges that government action causes.“126
The judicial inguiry requires two stepgs to determine
if compengsation is necessary. TFirst, né private loss is
.excessive if, balanced against the public, it is less than
the costs it would impose on others, whether public costs
resulting from unrestricted uses exceed or are less than
private property losses caused by government regulations.
The suggestion here goes to the nature of private property
rights in relation to public rights: that a public trust
doctrine operates to control the property rights distributi
wherever the public and private conflict and public costs

. 128 .
are greater than private costs. In economlc terms,




‘fegt imposes internalization costs on a private property

whose use of his property can be classified as a harm-

iThe first stage inguiry is only minimum review, and
converse proposition that any regulation imposing more
.léhan it prevents is ipso facto invalid does not
129 purther, excessiveness of individual loss
“measured sclely in terms of cohtervailing public
.:When private loss 1s less than public gain, the
‘stage dimininution analysis may still be contreolled
_uestion of fairness when combined with the utilitarian
of the first part of the test.
rtainly it must be emphasized that none of these
 $ alter or remove the neéessity for compensation
rernment exercises its power of eminant domain and
Eﬁual title to property, when regulations are ar-
tr unreasonable;130 or when private loss so out-
jpﬁblic gain that an obvious inequite would result.
-é#native test provided a constitutional safeguard
irivépe property rights while recognizing that the public

ested interest in the use of private property.

Th'.anstitutionality of Changes in Water Law Systems

e past, because of the important relationship of
he public welfare, the United States Supreme Court
lfally upheld state regulation of water based on the

131 ' .
. The Court has rejected the assertion that




each riparian owner has a vested right in the use of unip-

paired and uncontaminated flowing waters and instead hasg

held that every state is free to change its law governing
riparian ownership and to permit the allocation of flowing
waters for such purposes as it may deem best, 132

A number of state courts have also upheld systems

altering the existing uses of riparian owners. The Kansag

Supreme Court, in State ex rel. Emeri,v. Knapp,l33 upheld

the validity of that state's new appropriation law against
the objection that the property of riparian owners was taken
without due process of law. The court indicated that the
rights of the riparian owners were always subject to modific
by the legislature to the extent reguired by the conditions
and wants of the people. Likewise, in In re Hood River,134
the Oregon Supreme Court upheld sections of a statute whidy
redefined "vested rights" and preserved the riparian rights
only to the extent of their use at the time of its enactmaﬁﬁ:
or shortly prior thereto. The constitutionality of the Oreg
Code, regulating both used and unused rights, was upheld by
the Ninth Circuit in CaliforniaaOregQﬁ Power Co. v. Beaver

Portland Ceméent Co.135




 state Regulation of Consumptive Water Use in Kentucky

“Kentucky made the first significant legislative

ﬁgé in its riparian system in 1954. The droughts of

e two preceding years caused many farmers to divert
or from nearby streams and lakes in order to satisfy

oir water needs. The increased use of riparian water

o nétrated the need for a more satisfactory definition

1§arian rights in Kentucky.136 With this in mind,

législature set forth in the 1854 act a basic statément

ufe also provided for the Legislative Research Com-

oﬁ to make a thorough study of all problems relating

ﬁér resources and to report its findings to the 1956

g éléﬁure.
The act applied to "public water” which included con-

mdeurface water and ground water, but not diffused

ace water. Section 3 of the act set forth the rights
andowners to use the public waters of the state. The

rovided that the use of water by a riparian owner for

c purposes would have priority over other uses and

red that riparian owners "shall have a right to make

h réasonable use of the water for other than domestic

S?S“as will not deny the use of such water to other

s .for domestic purposes or impair existing uses of

.Wheré heretofore established, or unreascnably in-

€ with a beneficial use by other owners." Finally,

t allowed riparians under certain conditions to im-

'épﬁ store water on their land as long as this would




not injure the rights of other users.

In 1966 the older act was replaced by a more compre-
hensive statute,l38 KRS chapter 151. This 1egisla£ion,
attempts to deal with £he state's water resources on g
coordinated and comprehensive basis. Comsumptive uses of
water, as well as the construction of dams and impound-
ments are gegulated by the agency. In addition, the

legislation authorized water rescurces planning and con~

struction for flood control and water development purposes,

1. Administrative Structure

The Department for Natural Resources and Environmental.

Protection administers the act,139

Originally, the Divisim{
of Water performed adjudicatory and planning functions.
The first five yéars of the Division's operation concentrate:
on the gathering of data and the study of federal water
plans. The data collected was designed to provide the
factual basis necessary to coordinate the planning for

140 The Division's most important functic

Kentucky's water.
was implementation of the state's water plans, and it was
empowered to issue permits for the use of water in Kentucky:
The 1974 General Assembly transferred the Division's reg-
ulatory powers to the'Department of Natural Resources and

Environmental Protection and the Commissioner of that agenf

KRS 151.330 (1) created the Water Resources Authority

of the Commonwealth. This agency consists of the governors
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smmissioner of Natural Resources and Environmental

_eétion, the secretary for finance and administration,

=

ommissioner of health, the commissioner of commerce,
commissioner of agriculture, the attorney general, the

3e£ary of the department of transportation, the commissioner

ish and wildlife resources, and the commissioner of
The Authority is "empowered to coordinate the pro-

5f all state agencies in the conservation, develop-

143

and wise use of public water," and to simultane-

- "sromote the beneficial and proper distribution of

I fhroughout the state."l44

A special revolving trust fund, known as the Water

ces Fund, has been established, from which the Water

ﬁés Authority is authorized to make loans and expend-
145 The loans are available to any county, city,
listrict, watershed conservance district, or other

146 their interest is determined

147

nmental subdivision,

AUthority, and they must be secured. In additiocon,

thority is authorized to issue revenue bonds for the

of paying all or part of such projects.148

nother important function of the Water Resources Au-
¥ is to contract with agencies of the federal govern-

PIiMarily the U.S. Army Corps of Engineers, in order
; 149

;t&lq*water supply space in federal reservoirs.

efDepartment for Natural Resources and Environmental

ion and the Water Resources Authority are only two




of the many governmental agencies which affect the use ap4

development of water resources in Kentucky. The governgrs

g

cabinet possesses some planning responsibility over water

resources at the state level,lSO while a variety of in-

151

stitutions exercise authority at the local level.

2. Consumptive Use Permits

In its declaration of policy, the Kentucky Water
Resources Act declares that "The advancement of the safety,
happiness and welfare of the people and the protection of
property require that the power inherent in the people bhe
utilized to promote and to regulate the conservation,

development and most beneficial use of the water resources.

It is hereby declared that the general welfare requires tha
the water resoﬁrces of the Commonwealth be put to the bene-
ficial use to the fullest extent_of which they are capable,
that waste or nonbeneficial use of water be prevented,
and that the conservation and beneficial use of water be
exercised in the interest of the people."152
This policy is implemented by a permit system by
which the Department regulates diversions and consumptive
uses of public water.153 According to KRS 151,120 (1)
"public waters" include "[wlater occuring in any stream,
lake, ground water, subterranean water or other body of
water in the Commonwealth which may be applied to any

useful or beneficial purpose." However, neither diffused

surface water, as defined in KRS 151.100 (5), or water

left standing in pools in a natural stream when the flo¥ e
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Eream has ceased, are regarded as public waters.ls4

;KRS 151.140 declares that "no person, business, industry,
:country, water district, or other political subdivision"
.'hdraw, divert or transfer public water unless a permit
st obtained form the Department. Permit application

ires are simple and expeditious. Permits are usually

‘after an inspection by the agency to determine whether
apﬁlicant's proposed use is consistent with the statutory

155 When the circumstances warrant, the Depart-

i rements.
ray allow less water than the applicant requested, and

its may be amended by either the Department or the permittee.
1;180 provide that "any person aggrieved™ by an order,
ination, regulation or ruling of Department personnel
aﬁpeal to the Commissioner. This proceeding calls for a
asi~judicial hearing. Public notice must be given and
Llng is open to the public. The Department may issue

fﬁé, administer caths, and examine witnesses. On the
ofi'the evidence produced at the hearing, the Commissioner
indings of facts and conclusions of law and enters a

\'or final order. The Water Resources Act also provides
icial review by the agency under KRS 151.180. The

of ‘this review, however, is limited, and findings of

/‘the agency are conclusive if supported by substantial

€ is some question as to what parties can seek ad-
strative or judicial review under the provisions of KRS

nd 151.190. Clearly, one whose application for a




permit 1s rejected or substantially modified could make
such an appeal. Arguable, exempted riparian users ag Well.
as existing permit holders would also have standing ag
"aggrieved persons" since theilr interests are specifically:
protected by the statute.l57 It is less clear whether

another applicant whose permit has not yet been granted can

avail himself of these provisions to challenge the pending

permit application of another., Finally, it is uncertah1tg
what extent other governmental agencies, conservation |
organizations or private citizens may qualify as "aggrievai
persons” in order to protect public interests within the
purview of the statute.158
Once a permit is issued, the water user must keep

accurate records of all water withdrawn, diverted or trans-
ferred and submit periodic reports to the Department.l59 .
The agency, may after warning, order the suspension or reve:
cation of a permit if the owner fails to comply with the
conditions of his permit or with provisions of the Act of

160 The Department

related orders, rules or regulations.
may enforce the provisions of the Act in a number of ways.
The Department has general authority to adopt rules and
regulationsl61 and to issue orders162 to carry out the
provisions of the Act.

The Department may issue a cease and desist order ags

one who makes a withdrawal, diversion or transfer of pub

163

water without obtaining the necessary permit. The &g€

may also institute court proceedings to enforce its orders
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over, unauthorized diversions of public water, as

O£ to civil penalties of up to $1L000 per day.166

agricultural users, including irrigators;

(3)

on with oil and gas production.

The exemption for domestic use reflects the high prior-

iven to such uses under riparian doctrine. KRS 151.100

gefines "domestic use" as "the use of water for ordinary

hold purposes, and drinking water for poultry, live-

and domestic animals.” Domestic uses are often ex-

6 from regulation in Eastern statesl67 because it is

Jimpractical to regulate numerous small users; individ-

domestic users collectively account for a relatively

}amount of the total water demand; and regulation of

lpél waterworks and other public water suppliers can

168

ively control domestic consumption in urban areas.

The exemption for agriculture is more significant.

tion in Kentucky in 1970 averaged about seven million

per day on 25,000 acres of land.®? gobacco is

incipal crop using irrigation waters, and if a drought

@.Qﬁrs, some 36,000 acres would require 4,320,000,000

e 1. ‘ . .
.01 water, 70 Maryvland igs the only other state which
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specifically exempts agricultural uses. in Kentucky

the exemption is dus largely to the efforts of the Farp
Bureau which views with extreme alarm any regulation of
farm activities. Nevertheless, this exemption 1s a major
weakness in the regulatory scheme.

No permit i1s reguired "if the amount of water with-

is less than the amount

o N

drawn, diverted or transferre

established by regulation.” This exemption was created as
a result of an amendment in 1974 to KRS 151.140 requested
by the agency. The agency now exempts from the permit
syétem those who use less than 10,000 gallons per day,
Similar provisions appear in Jowa and Florida water reg-
ulatory legislational72

The 1960 act orginally exempted many manufacturing
and industrial users from the permit requirements, provided
that the water was returned in substantially the same Juan
and condition as when it was withdrawn. This provision was
repealed in 1972, leaving only stream—generating facilitie
still exempt.

Finally, the use of water for secondary recovery Op-
erations continues o remain exempt from the permit requir
ments.

The exact nature of a water right under Kentucky's
permit system 1s somewhat unclear. For purposed of 1ilus

tion, it will be compared with water rights under the

common-liaw riparian system and prior appropriation.



in the East, surface water rights are based on owner-
“of riparian land and rights to ground water arise
mfﬁhe ownership of overlyving land. Under prior appropriat-
‘water rights are derived from beneficial use of the
ster and not land ownership.l73 In Kentucky, bheneficial
ather than ownership of land, appears to be the basis

He permit right. KRS 151.170 states that no permit

211 be denied "to a responsible applicant who has es-

seful purpose.” ' There is no regquirement in the statute
the applicant be a riparian or overlying owner. In

ition, municipalities, which are considered nonriparians

o&t states, are specifically mentioned as eligible

Moreover, the statute does not suggest that
arian or overlying owners are to be given any preference
granting of permits. A modified watershed rule,

is applied: KRS 151.200 (2) provides that permits
llow a use beyond the watershed must be authorized
he Water Resources Authority.
he riparian right is usufructory in nature. The
user merely has the right to make a reasonable use
e available surface water. Under each of three
law" ground water doctrines, the water right is
ise unquantified. Under prior appropriation,'however,
3_§f:right is much more specific. The appropriator's

s fixed in terms of time, location and guantity.
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Fach of these prior appropriation features is found in the:
Kentucky statute. KRS 151.170 (1) provides that permitg

be specific in terms of quéntity, time, place and rate of
diversion, transfer, or withdrawal.

Water rights ﬁnder the prior appropriation system are -
perpetual in nature although they can be lost or abandoneg
through nonuse.l75 Riparian rights in a sense are, also
perpetual since they are appurtenant to the land. On the
other hand, the continuing right to make a particular use
of water (except for domestic uses) 1S of indefinite durat
under the reasonable use rule since changing circumstances:
may compel an existing user to modify his water use or cease
it altogether in order to accommodate new users. Most .
permit systems in the East place durational limits on the

permits and reguire periodic renewal.l76

The Kentucky
statute, however, does noit specify any particular time
limit, although it is doubtful that they are intended to be:
perpetual.

The transfer of water rights apart from a sale of the
land is difficult or impossible in most riparian juris-

dictions. While theoretically possible in prior approp-

riation states, in practice it is difficult because the

177

rights of junior appfopriators must be protected. The

Kentucky stature is silent on whether permit rights are
transferable. Presumably the permit would have to be a-
mended pursuant to 131.170 (4) if the place of diversion ©
any other material aspect of the permit were changed as @

result of the transfer.




preferences and priorities are two related and often
fused concepts. In the EZast temporal priority is not
ificant, Established users have no protection against

ﬁitiation of new uses. As a general rule, there are
preferential rights to water either. An exception to

is the domestic user in the case of surface water,
rights of the overlying owner to ground water are superior
:hdse of a nonoverlying user under the American rule and
édfrelative rights deoctrine. Use preferences are some-
s found in prior appropriaticn jurisdictions, although

y.dperate somewhat differently than in the East.178

Priority, however, is very important under prior
ypriation. In times of water shortage the rights of

nior: appropriators are superior to those of junior

Pricrity is a factor under the Kentucky

-ﬁ'£_0perate5 somewhat differently than in the West.
‘prior appropriation, priority determines the re-

access to water when supply is inadegquate to meet

ieeds of all users. In Kentucky, existing users, both

ted and unregulated are protected from competition

ew users by the provisions of KRS 151.170 (2), which
ﬁhat a permit application will be granted only if
QPﬁsed use "will not be detrimental to the . . . rights
f;f?ublic water users . . . ." and if "the regquested

f water is available." Thus, temporal priority

come a factor when a new user seeks to obtain a per-

Once the permit is secured, however, older uses have
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inherent superiority over recently commenced uses. In-

stead, during periods of "drought, emergency, or other

similar situations requiring a balancing of the rights and:
available water between water users." The Department, with
the approval of the Water Resources Authority, "may temp- .
orarily allocate the available public water supply a2mong
water users and restrict the water withdrawal rights of
permit heolders until such time as the condition is relieva?
and the best interests of the public are served."l80 This
approach differs from both riparianism and prior appropriat:
Under the former, adjustmgnts among users would be make
according to the dictates of the reasonable use rule; under;
the prior appropriation system, allocation would be made
on the basis of relative pricrity.

The relationship between permit users and unrequlated
riparian users is uncertain in many respects. This promises
to be troublesome because there are a great number of un-
regulated users in Kentucky due to the many exempted cate-
gories in KRS 151.140.

What happens when an unregulated riparian owner in-
creases his water use, or makes a new use, and this inter-
feres with a permitee? For example, if a farmer begins to
make a withdrawal of water for purposes of irrigation, an .
unrequlated use, is his right to the water superiocr to that
of the permittee if insufficient water is available to acct

modate fully the needs of both users? If it is determined

that unregulated users have a preferential right to the



v, permit users who are also riparian to a watercourse
d be worse off under the statutory allocation framework
under the common law riparian doctrine. Arguably, this

+ constitute a taking of property without due process

*dh the other hand if pérmit holders are given superior
ts:to the water unregulated riparian users might raise
e process issue. A compromise might be proposed
poth the permitee and the riparian user must adjust
ster use in accordance with the reasonable use rule.
‘this approach seems viable, it is not without problems.
he permit user is making a nonriparian use, he might
rgue that his riparian rights have been impaired,
;ét common law, & nonriparian use is unreasonable and
njoined when it harms a riparian user. On the other
if both the permit user and the unregualted user
parian owners, the utility of the permit system it-
ight be questioned since water allocation formula
.Hen be the same under the statutory system as under
_arian system.
conflicts between regulated and unregulated users
_ely to be most acute during periods of prolonged

r water shortage conditions. During such periods,

51'200 (1) allows the Department, with the permission

Water Resources Authority, to suspend the operation
Permit system and temporarily allocate water on scome

(but. disclosed) basis. This provision states that the
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Department may "allocate the available public water Supply

among water users" and "restrict the water withdrawal rj
Tightg

of permit holders" (emphasis supplied}. This language ig
ambiguous énd somewhat inconsistent unless "water userg" isf
interpreted as being synonymous with "permit holders," Thi;
view is supported by KRS 151.140 which states that "nothing;
herein shall interfere with the use of water for agriculumg
and domestic purposed including irrigation." This language
suggests that the entire act, including the provisions of
KRS 151.200 (1), are inapplicable to these two exempted
categories. However, XRS 151.140 merely states that "no
permit shall be required" for other classes of exempt uses
such as small uses, stream generation and oil and gas
production. Conceivably, the Department may have some
authority to regulate these uses under KRS 200 (1) during
pericds of water shortage.

On the whole, the relationship between unregulated
riparian and permit ugers in Kentucky needs substantial
clarification. This clarification should come from further
legislation, but may well have to be settled instead by
litigation. Needless to say this issue is a difficult and
complex one, involving as it does the underlying proprietary
nature of both riparian ownership and statutory property

rights.
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V. Federal Regulatory Powers Over Water Resources

A. The Constitutional Basis of Federal Regulatory Powersg

Over Water Resources

Federal regulatory authority over water resources ig

based primarily on the commerce clause of the Federal
1
Constitution. The Supreme Court first recognized the

power of the federal government to regulate navigation and}
5 _
general commercial relations in Gibbons v. Ogden: "The

power of Congress, then comprehends navigation within the

limit of every state in the Union, so far as that navigatﬂg
may be, in any manner, connected with ‘'Commerce with foreigs
nations, or among the several states or with the Indian

i

tribes.’ The court later stated that the power to regulats
navigation and commerce permitted the government to keep
navigable waters free from obstructions to navigation
"imposed by the states or otherwise; to remove such cbstru
tions, when they exist; and to provide, by such sanctions &
they may deem proper, against the occurrence of the evil a
for the punishment of offenders,",3

A line of Supreme Court decisions has expanded the
concept of navigability to allow federal regulation over &

preponderance of the United States' flowing waters. The

first test for navigability endorsed by the court was a

factual one: if the stream was navigable in fact, it was

navigable for purposes of regulation under the commerceé
4
clause., Later the court held that nonnavigable water
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¢h affected the navigable capacity of a river was also
ect to federal regulatlon,5 and that a watercourse
was nonnavigable in its natural state but capable of
‘made navigable by means of "reasonable improvements"
.be considered navigable for jurisdictional purposes,6
test has evolved to the point that, at the present time,
'éderal government has the authority to protect_its

réét in navigation in any stream, river or lake that

rdé a channel for useful commerce, without regard for

_f it is navigable in its natural state, or whether it
'Bé made so as a result of reasonable improvemen-t.7
ﬁecessary, the federal government can override contrary
e régulations.8
Tﬁé fifth amendmént to the United States Constitution
lréé that just compensation be provided to the private
:; 05 private property that the federal government

LS ﬁions for public purposesQ However, the federal
ment has a "navigation servitude" on the flow of all
gabie waters and does not have to recognize private
oerty interests in them. This results without having to

ide compensation for so doing, and this is so irrespective

hether private rights in the waters are recognized by

© It is no answer to say that these prlvate owners
interests in the water that were recognized by state
aw. We deal here with federal domain, an area which Con-

:?'stltute 'private property' within the meaning of the
fth amendment.

2SS can completely pre- empt, leaving no vested claims that




The navigation servitude applies not only to govErmﬁ
&
activities which directly contribute to the protectiop or

maintenance of navigation, but also may extend to such

related matters as flood control or power production,
although as a practical matter Congress follows a policy 4
cooperating with the states on water issues and seldonm exer

cises the navigation servitude.

The general welfare power and the property power havye
also provided constitutional bases for federal activitity.

water resources areas. Concerning the international rive;

that form boundaries with Canada and Mexico, Congress has

power to do "whatever is necessary to comply with the tres

it makes concerning those rivers to enforce compliance by
10
its states and citizens." Consequently, the treaty powe

has been used to justify steps taken tc maintain an agreed

11 :

upon level of an international lake," construction of re-
12

servoirs on boundary rivers, and projects designed to

carry out treaty obligations to deliver water to neighbori
13 g
countries.

Article I, section 8 of the Constitution gives Congr%

the power to levy taxes "to pay the Debts and provide for.

the common Defense and general Welfare of the United State:
This welfare clause has provided the justification for th#

federal government construction and maintenance of recl

tion works and flood control projects.

Article 4, section 3, clause 2 of the Constitution *

known - as the property clause and states:



The Congress shall have Power to dispose
and make all needful Rules and Regulations
especting the Territory or other Property be-
ging to the United States; and nothing in
constitution shall be so construed as to
rejudice any Claims of the United States, or
£ ‘any particular state.
.hefproperty clause applies mainly to unapprppriated,
igable waters found on public lands in western states.
he exception of Texas, the federal government at one
wned all the land, and the water therein, of the
sen western states. When the states entered the
this did not affect water on public lands and con-
_ﬁly; the United States is still the owner and in
1 of ‘such waters.

-final possible source of federal authority is the war

It is little used for water resource purposes, but

nnessee Valley Authority project was at least partly

“this basis.

‘ederal Water Resource Legislation

he Reclamation Act

ﬁhe*Reclamation Act of 1902 is the legislative founda;
:eclamation projects in the United States. This
aeéigned to provide for the building of irrigation
rém:the proceeds of public land sales in the sixteen
efn states. The water obtained thereby was made
E fpr use on both public and private lands. Each
ﬁﬁﬁ ééreed to reimburse his pro rata share of the cost
r_étion in full within ten years and also to repay

the maintenance costs incurred from his use of the




project. To prevent any monopoly on precious water rights
the act provided that water could not be sold for use on
more than 160 acres of any one private owner's land, ang th
user had to be a resident on the land. The water rightsemg
appurténant to the land.14
The original act has been modified several times wity
most revisions concerning the repayment provisions. The
Reclamation Project Act of J.939‘15 provides that any costs
allocated to flood control and navigation do not have to p
reimbursed, and the Federal Water Project Recreation Act
provides that one half of the costs allocated to recreation’
and fish-wildlife enhancement do not have to be reimbursed
provided that a non-federal public body will agree to
administer the recreation, fish-wildlife aspect of the
project, pay the maintenance costs of such, and pay the

other half of the costs of the project incurred for these

purposes.

Section 7 of the original Reclamation Act provides for

the use of eminent domain in connection with federal reclams

tion projects, Section 8 is concerned with the role of sta
17
law in relation to federal power:

That nothing in this Act shall be construed
as affecting or intended to affect or to in any way
interfere with the laws of any State Territory
relating to the control, appropriation, use, or
distribution of water used in irrigation, or any
vested right acguired thereunder, and the SecretarY
of the Interior, in carrying out the provisions of
this Act, shall proceed in conformity with such
laws, and nothing herein shall in any way affect
any right of any state or of the Federal Govern
ment or of any landowner, appropriator, or user
of water in, to, or from any interstate stream O
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the waters thereof: Provided, That the right to

tHe use of water acquired under the provisions

‘6f this Act shall be appurtenant to the land

‘jrrigated, and beneficial use shall be the basis,

the measure, and the limit of the right.

éction 8 has been construed by the Supreme Court as

y requiring the United States to comply with state law

'it becomes necessary to acquire water rights, "[blut

acqulsition of water rights must not be confused with
18 .

operation of federal projects. The court later

ther restricted the extent to which state law can in-

ence reclamation projects, emphasizing that "We do not

ggest that where Congress has'provided a system of regu-

on for federal projects it must give way before an

19

con51stent state system."

Although reclamation law was originally limited to

ing with irrigation, it now applies to power production,

nicipal, commercial and industrial uses, as well as to
- 20 '
reation and fish-wildlife conservation. As early as

Congress authorized the use of reclamation water for

. towns and cities on or in the immediate vicinity of
iy 21 : 22
igation projects." The Reclamation Project Act of 1939

o#ized the federal government,Kto furnish water for

Cipalities or other "miscellaneous purposes." Most

éntators agree that these "miscellaneous purposes"

ude domestic and industrial supply.

f?nder the 1939 act, the federal government has two

ces in contracting for municipal or other water supplies.

Make a contract requiring repayment in a maximum of 40

-of interest not over 3 1/2 per cent. (The interest




in every municipal water supply contract since 1949.)23 é

Contract to supply water for a period not exceeding 4o vear

at rates at least sufficient to produce revenue adequate o

cover énnual operation and maintenance costs.

The 1939 Act also provides that every contract user ig
entitled to renewal of his contract, subject to'renegotiati
of charges and other matters. The federal government givesg
an appropriative right to users during the term of their
use, "a first right to.a stated share or quantity bf the
project’'s water supply for municipal, domestic, or industris:

use, " 24

2. The Federal Flood Control Act of 1944

The first maior federél flood control activities began
with the creations of.the Mississippi River Commission in
187925 and the Missouri River Commission in 1884.26 Each
commissioner was assigned the responsibility for developing
plans to improve the navigability of its respective river
and to prevent flooding. Federal jurisdiction over flood
control matters on all navigable rivers began with the
creation of the Inland Waterways Commission in 1908.

Federal interest in flood control intensified after
extensive flobdiﬁg of the Mississippi River esrly in the
20th Century. The creation of the Tennessee Valley Authori
in 1933 28 established a new pattern of federal power overl .
watercourses and natural resources in order to facilitate

the full development of a specific river basin area.




29
The Flood Control Act of 1936 degsignated the U.S.

army Corps of Engineers as the primary federal agency in
eaiing with flood control. This act also set forth the
reguirement" of local involvement and co-operation in
ﬁd control projects; i.e., that no money will be appro-
jated by the federal government unless the states furnish
“ufances that they will give full cooperation.30 The

_ 31
d Ccontrol Act of 1944 extended the definition of

ood control to include channel and major drainage improve-

"and authorized the Corps of Engineers to construct,
e, and maintain recreation facilities in reservoir
This act also empowered the Corps to prescribe

_ations for the use of storage water allocated for flood

‘0l or navigation and to contract for the sale of surplus
The provisions of the act apply to any reservoir

:cted-with the help of federal funds.

The Watershed Protection and Flood Prevention

- Act of 1954,

Watershed protection encompasses the federal govern-

efforts to develop small uﬁstream projects for soil
sion prevention and flood control, as opposed to the

projects on major watercourses. The primary watershed

>tion legislation is the Watershed Protection and Flood
' _ 32
n- Act of 1954. This act and its amendments set

,ree ways in which the federal government, through

?Department of Agriculture, may help local organizations
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with small watershed projects: (1) by giving technica)

assistance in building and maintaining projects; (2) givip
g

financial assistance; (3) extending long-term credit.

4, The Federal Water Power Act of 1920

Federal regulation of water as a power source begap
33

- 1896, - but piecemeal legislation was the rule until the

34
Federal Water Power Act of 1920 established a nationaj

policy for the use and development of water power on publis

35
lands and navigable streams. The Federal Water Power ac:
of 1920 established a national policy for the use and

development of water power on public lands and navigable
streams. The Federal Water Power Act of 1920 put a firm
federal grip on water power projects by limiting licenses
for hydroelectric power developments to 50 years and by
providing for takeover by the federal government at the
expiration of the original licensed period.36 More import-
antly, the Act established the Féderal Power Commission, |
which was later reorganized by Congress as an independent
agency.37 The FPC has the responsibility of properly
planning and utilizying the nation's valuable water power
resources. The Commission studies plans for proposed
federal power projects and makes recommendations. Its ma
power is its control of licensing for the use of sites
located on watercourses over which Congress has jurisdictif
Two provisions of the Act are of interest because of
their possibé% relationship to water supply. The first 1

an amendment that allows th FPC to license all or Part

a federal hydroelectric power system for non-power purpos



t_érefore conceivably for water supply purposes. The

nd provides for the issuance of licenses which allow the
_ 39
ar to use surplus water from a federal dam.

. The Water Supply Act of 1958

: 40 _
The Water Supply Act of 1958 serves as the primary

orization for the majority of federal water supply and

“ragé activities. The Act is of special importance in

it is designed to look to future water needs - pro-

ns are made whereby the federal government, through the
D .of Engineers and the Bureau of Reclamation, can incorporate
‘tional storage into a wafer supply project in anticipation
;ﬁtﬁre demands. The act allows states or local interests
lﬁntfact with the agency involved for storage space in a
posed reservoir, with the sfipulation that the state or
-l.interest will pay for the cost of such storage space.

+ can be deferrred over the life of the project, up

i t& years, and can be federally funded up to 30% of the

t's total estimated cost. More important,'however, is
act that the act elevated ". . . water supply from an

.dental function to one of the.primary purposes of reservoir
5 41 _
ruction. . ." by the federal government.

_:hé3Water Supply Act specifically allows storage water
contracted for by the state or local interests "for

t or anticipated future demand or need for municipal
i ) 42

lustrial water," and implies that the contract water
43

150’ be used for domestic and "other purposes.” In

tion, a 1961 amendment to the Federal Water Pollution
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Control Act authorizes the storage of water in federal

reserv01rs for the purpose of water quallty control.44The
1944 Flood Control Act * expressed a change in CongresslOri
pollcy from 51ngle purpose impoundments to allowing the
fullest range of established and potential uses possible a%
since that time virtually all federal reservoir projects

have been multiple-purpose, allowing the storage water ip

them to be earmarked for a variety of potential uses.

The administrative procedure for modifying the use of
water supply storage is not complicated. Each prbject has
its own authorizing legislation, which usually consists of
one sehtence in an amendment to a water statute. This
leaves the agency that built the project pretty much on its
oﬁn in regard to administering the project. Thus Ehere are
two means by which tc change the use of water stored for
water supply purposes: Persuade the agency in charge of th
project to allow the change in use; or persuade Cﬁngresstg
amend the authorizing legislation. Changing the use of
storage water involves the probleﬁs of acquiring the rights
to use the water for a different purpose; of complying Wﬁﬁ
federal and state procedures, which may lead to federal-

state conflicts; of complying with various environmental

guidelines; and possible disruptions of repayment schedU1ef

Every federal reservoir project comes into existence

the result of a study analyzing cost-benefit feasibility~

Fach project, once authorized, is placed under the auspic
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f an administrator by the agency in charge of its construc-
ion. Because the authorizing legislation leéves the
agency that builds a project on its own as far as the adminis-
ration of the project goes, the administrator will have
onsiderable discretion in the operation of the project.46
.a practical matter, the administrator’s primary concern
11 be.to insure that the federal government is repaid
according to the schedule outlined for the project, and to
ake the cost-benefit ratio of the project as favorable as
ésible. Indeed, the only major concern about the adminis-
tion of a given project by the statute itself is that the
overnment be repaid on timeﬁ7 The easiest means by which
hange the use of water supply storage is thus to convince
dministrator of the particular project invelved that

- proposed change in use of the water will enhance, or at
t not diminish, the cost=benefit ratio and that the

ﬁing repayment schedule will not be unduly disrupted.
é_practical matter, this is probably the only way by

- the use can be converted. In theory a modification of
iuthorized use could also be effected by amending the
.;izing legislation. Legislatures are as influenced by
onomics as administrative agencies are, however, and if
ost-benefit study renders a proposed change of use

ractive to the administrator of a project, it will most

~also render the change unattractive to Congress.)
;here may be a problem in switching the use of con-
.Edfwater to a use not stipulated in the authorizing

tion of a project. The annual appropriation for




148

Corps flood control projects in advanced planning ang cong.
truction stages is subject to the express condition thatiﬁ
part of this appropriation shall be used for projects not

authorized by 1aw.,“48 There is also a section in the wate,
Supply Act that requires Congressional approval for modifié
of a reservoir project which would "seriously affect the
purposes for which the project was authorized, surveyed,
planned, or constructed, or which would involve major
structural or operational changes."49 The problem is not:
likely to arise, however, because virtually all recent
projects are authorized for all conceivable purposes.
Therefore modification of the use of contracted water frmﬁ
them would merely be a switch from one authorized purpecse +
another, and would not be sufficient enough to require
Congressional approval. Coal conversion will probably fit
into the category of "industrial® use, a purpose for contra
water specifically contemplated by the Water Supply Act.
Apparently, then, all a local interest will have to do to
change the use of its contracted water storage is apply to
the agency involved, which may then revise "the existing
lease or agreement to evidence the conversion of its ri¢ﬁ§
to the use of the storage."SO This 1s apparently so for
projects build prior to the passage of the Water Supply A
as well as for those constructed after 1958.

The only limitations upon any such change expressed

the Act is that "all authorized piurposes served by the

project shall share equitably in the benefits of multipl®
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51 :
rpose construction. At least two cases have held that

re a unit of a project cannot serve its principle anti-

ed purpose, it can ?e used to advance any other authorized
p*ée of the pro.ject.,5

The administrative procedure aside, there are problems
N.%ill be encountered in attempting to alter the use of

£ r;supply storage. The National Environmental Policy Act

q 1fés that an environmental impact statement be £iled for
.recommendation or report on proposals for legislation

- 53
ther major Federal actions."” Courts have applied

s requirement broadly, with one court declaring that

iality of the federal action will not necessarily mean
. 54
mpact statement is required.” Coal conversion, with

tremendous water needs and potential for thermal pollution,
ssuredly affect the environment enough that a N.E.P.A.

“statement will be required before water supply storage

e converted to its use. In addition, the Water Resources
' 55
nning Act of 1965 authorized the Water Resources

cil to establish principles, standards and procedures

"“anning and evaluating federal water and related land

urce projects. These standards were published in 1971
S 56
became effective October, 1973. The standards state

hqectives: enhancement of national economic development,
nﬁéncement of the environment. Thus both an economic
and an environmental study are required to change the

S 57
ﬁ reserveoir. The N.E.P.A. impact statement can serve

é?onomic study, but the environmental study is not to

ne Qn a dollars and cents basis, but rather the W.R.C.

lines give a detailed procedure for determining the
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58
environmental impact. The guldelines require all alter-

i
9

oD

native plans to be considered.

Another problem involves the nature of the rights
vested in the stored water. The Water Supply Act of 1953
leaves the acgquisition of rights to the water to he Store
to the contracting party, who must follow state preceﬁureg
in acquiring them, which is wusually done either through
condemnation proceedings or by negotiated purchase., The
rights acquired by a local intesrvest may allow the storage
water to be used for coal conversion or may not, depending
on what system of water law the state uses. Kentucky wate%
law is a sort of modified riparian rights svstem wherein
most parties who wish te draw from the state's navigable
waters must apply for and receive a permit befors doing 5@:
but with some usexrs exempted from the permit system and frs
to use the water on a riparvian rights basis. The Kentucky
permit system ig not well drawn and whethey a permit holds
will be allowed to switch the use of the water from the us
for which he acquired the permit is anvbody's gquess, and T
acguired rights in storage water may vary from project to
project depending on whether the contracting party is a
state interest, a local interest opevating under a permit,
or a local interest, with riparian rights.

There is alsco the possibility of a federal-state
conflict in changing the use of storage water in that it
is the individual state that specifies the nature of a |

user's rights in the water involved and the means by wWhi
g :
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heY:are to be acquired, but it is the federal agency

lived that must approve the change of the use of that
atei; For example, Kentucky has a statute that would
oﬁbid the switch of storage water to coal conversion if

:QWOuld interfere with agriculture, but federal law does

ﬁjé¢cord such paramount rights to farmers. There is also

pdésible, albeit improbable, federal-state conflict if the

té-should happen tco have more stringent environmental
zéards than the national standards. The cutcome of a

déial—state conflict is unclear. Federally created water

gﬁts would obviously, in light of the Ivanhoe Irrigation

trict v. mccracken®? and Nebraska V. wyoming®! decisions,

eﬁail over state-created water rights, but the federal
rnment usually prefers to cooperate with the states in

T matters.

;. The Federal Water Pollution Control Act of 1972

In addition to regulating the discharge of pollutants
aters of the United States, Federal water pollution con-
Ql iegislation also affects water storage. The 1961 Amend-

'6'the Federal Water.Pollution Control Act62 reads

5¢”5urvey or planning of any reservoir by the Corps
‘ngineers, Bureau of Reclamation, or other Federal
,npy}Econsideration shall be given to inclusion of.

ge for requlation of streamflow for the purpose of

ergquality-control, except that any such storage and

releases shall not be provided as a substitute

dequate treatment or other methods of controlling

at the source." The 1972 Federal Water Pollution
FQ;iAct Amendments®3 seem to have directly dealt with

uestion of whether water stored for water quality




purposes cén later be converted to some other use: "Iy the
case of any reservolr project authorized for constructim£
the Corps of Engineers, Bureau of Reclamation or other |
Federal agency, when the Administrator of the Environmenté
Protection Agency determines . . . that any storage in gy
project for regulation of streamflow for water quality igl

not needed, or is needed in a different amount, such pnﬁé

agency, and any storage no longer required for water quali
may be utilized for other authorized purposes of the proje

when in the opinion of the head of such agency, such use i
64

justified . . .
Thus there is authorization for modifying the use of:
water quality storage. There are, however, several restri
tions. Water stored for water quality is not going to be.
free for coal gasification unless it is not needed for water

quality control; the federal government is going to have

interest in seeing that the water is used for the contract

purpose, an interest that a long history of cases has sho¥
will prevail ovef any conflicting state or local intereste
The resolution of the question as to whether the cO
tracted water is in fact needed for water quality purpose®
may ultimately hinge on when the contract was entered inte
There have been several amendments to the Federal Water
Pollution Control Act since 1961, the most significant bei
those of 1972. The 1972 F.W.P.C.A. amendments made 0n€
significant change in the 1961 act, this being that where

under the 1961 act the need for and value of storage for




,Quality purposes was determined by the federal agency

'g the project, since 1972 "the need for, the value

dfthe impact of, storage for water quality control"
'bé determined by the EPA Administrator._65 The 1961
and'the 1972 act taken together have been judicially
preted to mean that it is up to the Corps to determine

>d for water quality storage for projects that were

'hﬁ;the planning or authorization stage as of the passage

'.1972 amendments, but for the FPA Administrator to

rmine if the project was not beyond the authorization
: 66
e as of 1972. That the Corps and EPA might have

_rént views as to whether storage water is needed for
éﬁaltiy purposes hardly needs elaboration.
Tﬁe 1972 amendment also places some limitations on the
xéation of use of water guality storage. These are
if.water quality was to provide between 15 and 25% of
benefit of a project, water stored for water qualtiy may

d for another authorized project only with Congressional

1; 1f water quality was to provide more than 25% of

projected benefits of the project, the water earmarked

Wwater quality purposes mav not be used for any other
i 67
under any conditions. If water quality was to

de less than 15% of the benefits of a project, the

gefwater may be converted to some other use upon the
Edministrator‘s determination {or, presumably, the
determination for projects beyond the authorization

e as of 1972) that the storage is not needed for water

¥ purposes.




In addition, the same problems with regard to acquiry,
the necessary water rights and complying with the N.E.p.
impact statement and Water Resources Council standarqds th
exist for-changinq the use of water supply storage also
pertain for changing the use of water quality storage.

N.E.P.A. requires notice to the public with regarg ¢,
environmental impact statements, so challenges from envir.
mental groups concerning conversion from water quality g
coal gasification are inevitable. The major pollution
problem arising from water being used for gasification
be thermal pollution. The possible detrimental effect on
water quality include reducing species' diversity or abunds
reducing capacity of water to hold disssolved oxygen, and
indirect effects on aguatic organisms, such as changes in
metabolic rate, respiration, behavior and migration, feed
rates, growth and reproduction; and increased susceptibil
to parasites and diseaseso68 Thus even if the water is
needed to reduce the effects of pollution, the fact that'

use of it for gasification may add to pollution may prohls:

its being used for that purpose.

C. Federal Requlatory Powers and Coal Conversion.

Federal water rescurce policies will undoubtedly hav
significant impact on the development of a coal conversi®
industry in Kentucky. The construction of physical fact

such as levees, dams and reservolirs under variocus flood
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ontrol programs or the Water Supply Act of 1958 will

substantially increase (or decrease) the availability
water at a particular site. In some cases, part of the
,ér impounded in these facilities could be utilized for
al conversion purposes.

'However, some aspects of federal regulatory policies
place serious constraints on the development of an
ééendent water allocation program at the state level,
example, the state could not authorize diversions

. its water permit system that interfered with federal
equlatory powers over navigation. This may prove trouble-
me in connection with the location of large-scale coal
ersion facilities on the Ohio River and its tributafies,
ﬁer, thermal discharges by coal conversion facilities
afiy will be subject to existing federal water pollution
ntrol legislation569
No state water allocations system can ignore the

jnée of federal powers in the water resources area. In
jé% decade or so there has been an increasing tendency

. 70
at water resources development as a national problem.

oes not mean that a state has no voice with respect

internal allocation of water resources within its

©s, but it does suggest that the various states and

'deral government will have to coordinate their res-

71

> policies in the water resources area. Common goals

Orities should be agreed upon and pursued in a co-

ive fashion. 1If the federal government maintains its




commitment to a policy of energy independence and continy
to regard the development of a coal conversion industry é
a means of achieving this goal, the chances for agreemeny

on a water allocation program for this purpose seem very P
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water Allocation Systems and Coal Conversion

;1 gasification and liquefaction facilities will
116 1arge quantities of water both for cooling purposes
5rfuse as a raw material in some of the conversion
cogdes. Therefore, the feasibility of coal conversion
means of meeting the nation's future energy needs

"at least in part, on the availability of an ade-
:aﬁa dependable water supply in areas where such

'tlés will be located. This involves legal as well
-chﬂblogical considerations. Not only must the nec-
yVﬁéter be physically available, but coal conversion
ties must be able to obtain a sufficient legal in-
_t}ih it to justify the huge capital outlays that such
ﬁﬁerﬁrise requires.

.:Th ¢ study has examined three systems of water all-
on in order to determine which of them is most res~
s-veytb the needs of the coal conversion industry.

i_s% was the traditional riparian doctrine that pre-
the eastern United States. The second was prior
topri ?ion; which is found in most of the western states.
'h'#d approach, state regulation under a permit system,
hy rid which contained features of both riparianism
or appropriation.

aCH.Of these systems of water allocation has its
ntag s and disadvantages. The riparian system, es-

where surface water is concerned, is probably




too restrictive for the needs of large-scale industrial
users such as the coal conversion industry. Moreover,

water rights under the riparian reasonable use rule are

uncertain and insecure. On the other hand, water rights
under the prior appropriation system are secure, at least.
in the case of senior appropriators, but the system is
inflexible in many respects and may be difficult to eg-
tablish in a riparian state such as Kentucky. Therefore,

the third approach seems to be the most promising one.

Properly conceived, a water allocation framework involvingi
state regulation under a permit system will combine many
of the best aspécts of both riparianism and prior approp-
riation while avoiding many of the undesirable features
of these systems.

While it is not possible at present to propoese
draft legislation;lthe remainder of this section will
examine some of the features a well-designed water all-
ocation system should have and suggest ways in which
Kentucky's existing water rights legislation might be
improved. Such a system would advance the interests of
the coal conversion industry by improving the efficiency
of the state's entire water allocation system., The re-
sulting reduction of waste and the stabilization of water

rights would hopefully make more water available for pro-

ductive uses, thus benefiting both the coal conversion

industry and other private water users.



‘proposed System of Water Allocation

ater Resources Planning

mprehensive planning, which is essential to a

T . 2 . ,
nd water resources policy,” requires adequate legis-

e authority, sufficient financial support and an

ve administrative structure.

administrative Structure

deélly, planning responsibility should be concen-

d within a single agency.3 This objective, is
-ealized'in practice, however, because of the large
r éf”federal, state and local governmental agencies

‘in water-related activities. It may be more

ibility is apportioned among several agencies or

® government.
.Kéntucky, planning authority, as in most states,
deldeﬁspersed among various instrumentalities of

+lecal government. At the state level the De-

- Natural Resources and Environmental Pro-

has' substantial planning responsibilities.4

‘both the Water Resources Authority5 and the

: e 6 | . .
=Cab1net also possess planning power in the

sources area. At the local level numerous public




organizations have a limited planning function associateq
with thelr respective water resource development activitié
These include drainage, levee and reclamation districts;7’
goil and water conservation éistricts;8 watershed con-
servancy districfs;9 flood control districts;10 and Water:
diétricts.ll Furthermore, municipal and county planning
units are authorized under the state zoning enabling act
tc do water resources planning.12 Finally, planning by
federal agencies such as the U.S. Army Corps of Engineersz“
or the Environmental Protection Agencyl4 may have a
significant impact on the water resources of this state,
Despite the plethora of institutions with planning
powers in Kentucky, some coherence is nonetheless achieved

in the planning procéss by both formal and informal pro-

visions for coordination. Federal agencies, usually work

closely with their counterparts at the state level. Often

15 but even in

'such coordination is required by statute,
the absence of such provisions, cooperation on an informal
basis no doubt cccurs. On the state level, the Departmaﬁ.
for Natural Resources supervises many aspects of lecal
water resource planning. The Department, for example,
may study and review all reports concerning or affecting
water related projects within the state which are propose£
for construction for federal, state. or local governmental
agencies.l6 In addition, the Department may review pro-
posals for any project which involves the use of state

‘ . . . ' o
funds in the construction or maintenance of works for f1
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ater development purposes,17 Finally,
Ver_ﬁental bodies (and private individuals)
xh“a permit from the Depaftment before they
ruét_any dam, embankment, levee, dike, bridge,
.ér obstruction across or along any stream.18
seéms that the Department may prevent local
souice development agencies from acting con-

_fé own policies.

z_iationship between the Department and the
Eesoarces Authority is not clearly defined in
s water resources statute. The Department's
:ésponsibilities are rather explicitly defined
(= tute.19 Its regulatory powers over consump-
fuses and impoundmentszo as well ag its super-
goﬁérs over local public water development agencies
its v iatively large staff all suggest that it should
primary water resources planning agency in the
-_é.Secretary_of Natural Resources and Environ-
'zgtection is a member of the Water Reésources
t?%;=and its vice—chairmana22 This contact be-
he;two agencies would allow at least some form
'ingrcoaréinationg

z e-Water Resources Authority, appears to be

T¢oncerned with the financing, rather than

aning of state and local water resource develop-

e 23
?f?~§ctsu Nevertheless, the Water Resources

is authorized "to coordinate the programs of




all state agencies in the conservation, development
and wise use of public water,"24 and to "promote the
beneficial and proper distribution of water through-

out the Commonwealth."25

Moreover, the Authority has
explicit power to engage in water development planning26
and maintains some supervisory authority over the De-
partment.27

It appears that most of the actual planning is
carried on by the Department subject to some oversight
by the Water Resources Authority. This arrangement may
be a satisfactory one, but the relationship between these

agencies with respect to water resources planning should

be defined more specifically in the statute.

2. The Planning Process

The planning process involves the formulation of
goals and objectives, the establishment of priocrities,

the acquisition of data and the development of imple-

mentation procedures and strategies. The planning pro-

cess may also be divided into developmental and allocative
elements. Developmental planning is concerned with in-
creasing the available water supply in a particular area
by reducing evaporation and run off or by promoting the
transfer of water from another region. This aspect of
water resources planning usually involves the location
and design of physical structures such as levees, dikes:

dams and reservoirs. The Kentucky statute authorizes such




byfboth the Department for Natural Resources

-onmental Protectionzgand by the Water Resources

m@rehénsive planning must also deal with pro-

‘er allocation. Just as zoning and other

~ontrols must be made in accordance with a
g 30 1 £ .
wnsive plan, s0o also must consumptive use

““such as those suggested below, be based

iticnalized planning. Regulation should be
-“as an end in itself, but as a means of im-

.ngﬁthe planning process. A system of consumptive

permits coordinated with a program of compre-
planning is the most effective means of imple-
g hé”state's planning objective and of directing
ment along planned lines.31

Y, each of the elements of the planning pro-

_Qul&~be described in some detail by the legis-
nd further supplemented.by administrative reg-
. Furthermore, it may be desirable to re-
sgécific document, known as a state water

lorida has adopted this approach,33 which
' 34

from the Model Water Code.

he discussion in chapter 4 indicated, there

umber of weaknesses in Kentucky's existing

ermit system. In fact it is doubtful whether
nt regulatory structure could be used effect-

implement planning decisions. Accordingly, a
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number of suggestions have been made below to remedy
this deficiency.

(a) Exemptions

Arguably Kentucky's present regulatory framework

is not comprehensive enough to permit the allocation of

water resources on a truly rational basis. The definitigy
of "public waters," which includes both surface and grmn@

36_but the regulatory scheme

water,35 is broad enough,
is undermined by a variety of use exemption categories,

(i) Existing Uses

The constitutional implications of water resources
regulation by the state have been examined elsewhere
in this study. Some states have attempted to avoid or
at least minimize the substantive due process issue by
exempting presently-exercised riparian rights from reg-
ualtion. Existing users may be exempted entirely,37
given a preferential right to a permit,38 or reguired
to obtain a permit only when their present use is in-

39 40 and Iowa,41

creased. Other states, such as Florida
regulate existing water users in the same manner as

new users. Kentucky also regulates existing users ? and
this practice should be maintained.

(i1} Exempted Use Categories

Kentucky exempts a substantial number of water useé

43 as do many other states.

categories from regulation,
Generally this is undesirable. Not only doeg this prac”

tice undermine the effectiveness of the state's water



may lead to conflicts bhetween

water users. In particular,
use permit right may be com-
of a large number of unreg-

and other small users46 may

on a

asis. Some states, however, regulate water

n those areas where serious water resource

Ve developed.47 This approach has merit
ermits the state to act where a response

t avoids unnecessary regulation. This

‘geems particularly suited to a state where

ater supply problems are likely to be

ed rather than state-wide in nature. Another

-to proceed, as Florida has done, on a reg-

Under the Florida Water Resources Act of
state is divided into five water management
‘and consumptive use regulations vary from

o district in accordance with the supply and

fté?n of each area. One of these forms of
éd.¥egulation might be desirable in Ken-
oal conversion facilities are concentrated
fg water courses instead of being widely.

hioughout‘the state.




(b) Specificity of Water Right

One advantage of the permit system over common-lgy
riparianism is that consumptive use rights may be clesr.
ly defined in terms of quantity, place of withdrawal,
place of use and so forth. ZKentucky's present water
49

use regulations conform to this desirable practive,.

{(c¢) Beneficial Use

The encouragement of productive uses and the pre-
vention of waste are important objectives of any system

of water allocation. This principle is embodied in the

terms "reasonable use" and "beneficial use." Neverthe-
less, it appears that something more than economic
efficiency is involved in the distribution of water
rights. Water rights in the West,50 and under some
eastern permit systems,51 are based on a finding of

beneficial use. Although this term is not always

legislatively defined, it seems that it functions as

a threshbld standard. A proposed use is either beneficial
or wasteful; beneficial uses are permitted while wasteful
or nonbeneficial ones are not. Rarely does a water reg-
ulatory agency attempt to characterize one use as "more

beneficial” than another for purposes of allocating water

rights even though an economist might be able to measure

the relative efficiency of the respective uses., In other

words, beneficial use is an absolute rather than a relatiﬁ

standard and, therefore, provides little help in disting-

uishing among various alternative water uses. Consequent

rick

ly, consumptive use permits, under both prior appropria



osrn non-riparian jurisdictions, are usually awarded

ret-come, first served" basis as long as the pro-
. 53

ter use is beneficia152 and water is available.

cky, a permit must be granted for a "useful pur-

but is not defined. Nevertheless, it

Therefore, it is recommended that the term

:sequrity and flexibility. This problem arises in

:with fixing the length of time for which a per-

ay be granted. A system of water rights based on

. . 59
These range from a ten-year maximum in Iowa,

'éyear maximum under the Model Water Use Act.60




enterprise. In the case of coal conversion, a permit gf
fifty year's or more duration may be necessary to insure
that the original investment is full amortized.

(e) Locational Use Limitations

Locational use limitations are among the most serigyg
weaknesses of the riparian system.6l Nevertheless, a syr.
prising number of statutory water allocation systems faill
to treat these matters very explicitly.62 In Kentucky, |
for example, nothing is said about whether a nonriparian
can obtain a consumptive use permit.63 Use beyond the
watershed, is expressly authorized if the permission of
the Water Resources Authority is obtained.64

In prior appropriation jurisdictions, of course, such

uses are allowed as a matter of right if the proposed use

is otherwise qualified. This position also prevails in

Florida65 and would seem to be the better approach. The

agency should not distinguish between riparian and non-

riparian applicants and transpbrtation bevond the water-

shed should be allowed unless it can be shown that existin

users would be adversely affected.

(f) Reallocation Mechanisms

Since the beneficial use standard does not distinguis

among water uses on the basis of economic efficiency, the.

initial allocation pattern will almost certainly fail tOI

In other

achieve maximum productive use of the resource.

words, once the available water supply has been allocated

to permittees by the regulatory agency, a net increase L
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os mgy-occur if water within the system is re-~

a.frgm.less productive uses to more productive

a4l uses. This reallocation may be accomplished
~market or nonmarket mechanisms.

éry Transfers

_tﬁer-things being equal, thé market is probably
t’éOurce allocation mechanism than an administrative
‘Resource allocation decisions are seldom made by
e;ﬁeans in the United States except where the |
nnot allocate efficiently (or no market exists
f*where distributional or other considerations
;1mportant than efficiency goals.69 Unfortunate-
e conditions often occur where water resources
. Because of the nature of water, changes in
anééé-or location of use sometimes adversely affect
| These conditions may be regarded as negative .
If the costs to other users are not
Aiccount by the transacting parties, an in-
ien ailocation of resourceé may result {(at least

'8 point of view).70

In order to prevent this
-ing, some restrictions on voluntary transfers
&Ce$éary, At the present time the Xentucky statute

on. the issue of transferability. Instead of ig-

- Problem, a better approach would be to allow




such transfers to occur, but also to subject them to
administrative review in order to protect the interest gf
other users and the public.7l

(ii) Involuntary Transfers

Transaction costs or other factors sometimes pre-
vent water users from effecting a more efficient allocatig
of the resource by means of voluntary transfers.72 In
such cases it may be desirable to allow one user to acquir

a water right from another user by condemnation. Mundci-

palities and other public bodies often possess such authorit

The power of eminent domain, including the power to condemn

water rights, has also been given in many states to public
utilities and other private corporations affected with the
public interest.74 Arguably such power could be given to
coal conversion facilities. 1In fact, coal conversion dev-
elopment and demonstration projects in Kentucky currently
possess explicit statutory authority to acquire water righ{
through the exercise of eminent domain,75 If this power
were extended to commercial coal conversion facilities
generally, it would allow them to obtain additional water
supplies as their operations expanded in the future.

Of course it may be unwise to single out one enter-
prise for preferential treatment since this smacks of
"gpecial interest®” legislation. The use of a preference
system may provide a suitable compromise. Under this
approach, found in some prior appropriation jurisdictionsﬂl

a system of statutory preference categories is created whi




;ter,user in a high preference category to con-
i_ater right of a water user in a lower preference
If this approach were adopted in Kentucky
1 users, including coal conversion facilities,
.gﬁpy a high preference category, perhaps below

of municipal water supply and recreational uses.

.Réhewal Applications

permit systems in the East contain procedures

zéhewai of a permit,77 although some states, such

:uc”y, ignore the matter entirely. Moreover, even
newal is mentioned, no state, with the exception of

deals effectively with the problem of competing
79

fybns where one of the parties is a renewal applicant.

the stage at which the regulatory system can most
piomote a particular water use pattern. As long
ailable water supplies are ample it is difficult
a:permit to any applicant whose proposed use meets

o cial use standard. On the other hand, when there

noﬁgh water to go around, scme applicants must be
.a'permit. In such situations, contests between re-
 plicants and initial applicants are bound to occur;”

ﬁ 1 applicant would have a strong equitable claim

n his water right, but the other applicants might

Or: more productive uses. A system that is effi-~

lented would require that the more productive use

fed. However, since beneficial use is an absolute

_than a compariative standard, one use cannot be

more beneficial than another. One approach is to




use p;eference categories. For example, the regulatoIY
scheme may provide that where competing applications are
made before the agency it shall prefer industrial useg Ove:
agricultural uses (or vice versa). A better approach,
however, would be to favor in such circumstances the
applicant whose proposed use best conforms to the state Wa

use plan. In theory, the renewal applicant, if he is dige

placed by the new applicant, has not been treated unreason

since his original investment has been'fully amortized
over the period of his initial permit. However, the reg-
ulatory system could properly reguire the new water user
to pay some compensation to the displaced user such as re-.

location expenses.,

(g) Temporary Water Shortage

Kentucky, like most states,81 fails to provide an
adequate mechanism for allocating water during periods of ©
- water shortage. Kentucky's approach is essentially crisﬂ%
reactive and does little to prevent a crisis condition

82 Advance planning for

from arising in the first place.
periods of water shortage seems more productive. As part:
of this planning process, the regulatory agency should a&§
a system of permit classification according to source of

supply, method of extraction or diversion, use of water, Of
some combination of these factors.83 This plan will be

implemented upon declaration of the water shortage and wou

remain in effect until the agency resecinded its declarati

84 . . L
of water shortage. Since restrictions on water use WOU




jed on a class basis, individual permit users

ve some advance idea of thelr relative priority

" 'shortage.

vecommendations

.{ﬁéﬁgh this study is primarily concerned with the
-ted water needs of coal conversion facilities (should

-cQﬁVersion industry develop in this state), it is
”and probably undesirable to isolate this problem

efbroader issue of water rights generally. A system

"ights which couples comprehensive planning with a

and effective regulatory policy will benefit all

ystem by removing most of the exempted use categories;
ing beneficial use as the basis upon which consump-

gérmits will be granted; -{4) imposing a durational

water use permits and delineating renewal procedures;
ng a scheme for both voluntary and involuntary
'Qf water rights; and (6) specifying more explicit

on for .dealing with temporary water shortages.
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1. For examples of such proposed legislation Sea
Model Water Use Act (1958); Maloney & Ausness, A Moderp
Proposal for State Regulation of Consumptive Uses of
Water, 22 Hast. L. Rev. 523 (1971); F. Maloney, R. Auspes.
& J.S. Morris, A Model Water Code (1972). The Model s
Water Use Act was drafted by the Legislative Research
Center at the University of Michigan Law 8chool and wag
approved in 1958 by the National Conference of Commissjey,
on Uniform State Laws. At the present time the Model
Water Use Act has been enacted only in Hawali, where it
was accepted in modified form and affects only groung
water. Hawaii Rev. Laws §177-15 (1968). The Model
Water Code, on the other hand, is a newer and somewhat
more comprehensive proposal. At the present time major
portions of it have been incorporated into Florida's
water rights legislation. Fla. Stat. Ann. ch. 373 (1975

Supp.) .

2. Smith, Total Management of Water Resources, 59
J. Am. Water Works Ass'n. 1335, 1336 (1967).

3. Maloney & Ausness, Administering State Water
Resources: The Need for Long-Range Planning, 73 W. Va. L
Rev. 209, 213 (1971).

4, K.R.S. 151.220 (1974).

5. K.R.S. 151.360 (2) (3) (1974).

6, K.R.S. 147.070 (1) (a) (1974).

7. K.R.S. ch. 266-269 (1974).

8. K.R.S8. ch. 262 (1974).

9. K.R.S. ch. 262 ( 1974).

10. K.R.S. ch. 104 (1974).

11. K.R.S. ch. 74 (1974).

12. K.R.S. 100.187 (5) (1974).

13. 33 U.S.C. §701-1 (1970).

14, 33 U.S.C. §§1252; 1258 (d); 1289 (1975 Supp-)

15. E.qg. 33 U.S.C. §701-1 (a) (1970); 42 U.s.C. §12
(1974) .

16. K.R.S. 151.220 (2) (1974).

17. K.R.S. 151.240 (1974).
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KiR.s. 151.250 (1) (1974),

R.S. 151.220 (L}, (3) (1974).

%.R.S. 151.250 - 151.299 (1974). These pro-

are discussed in R. Ausness & B. Flynn, The Law
Allocation in Kentucky 51-53 (U.K. Water Resources
. Inst. Rep. No. 86, 1975),

:;R.S. 151.330 (1) (1974},

K.R.S. 151.330 (3% (1974).

:Sée X.R.5. 151.360 (1l); K.R.85. 151.370 ~ 151,450

.R.S. 151.360 (2) (1974).

K.R.S. 151.360 (3) (1974).

K.R.S. 151.370 (il) (1974).

See K.R.5. 151.200 (1974).

K.R.8. 151.220 (1974),

R.5. 151.360 (1}: 151.370 (11) (19874),

K.R.S. 100.183 (1974).

] -_felease; Policies for Water Law: Property
EBEconomic Forces and Public Regulation, 5 Natural
es J, 1, 44-45 (1965).

Cal. Water Code §10000 (West 1971); ch. 58,
Tex. Laws 165; Conn. Gen. Stat. Ann. §25-5
1871); Ore. Rev., Stat. §§536.300 ~ 536.310 (1969).

Fla. Stat. Ann. §373.036 (1975 Supp.). The.

-R.S. 151.120 (1) (1974). However, diffused
ter is not subject to consumptive use regulations.
-120 {2} ({1974},

While most states regulate both surface and

€r, Indiana and South Carolina regulate only

€r. Burns Ind. Stat. Ann., Tit. 13-2-2-3 (1973);
§70-35 {Supp. 1975).




37. Md. Code Ann., art. 96A, §11 (1964); Minn, Stat
Ann. §105.38 (1975 Supp.).

38. N.C. Gen. Stat. §143 - 215.14 (h} (1974).

39, Burns Ind. Stat. Ann., Tit. 13-2-2-5 (1973),

40. Fla. Stat. Ann. §373.226 (1) (1975 Supp.).

41. Iowa Code Ann. §455A.21 (1971).

42, K.R.S. 151.140 (1974).

43, K.R.S5. 151.140 (1974).

44. Md. Code Ann., art. 96A, §11 (1964); Del. Code
Ann. §7-6103 (1) (1970 Supp.).

45. Fla. Stat. Ann. §373.219 (1) (1975 Supp.);
Iowa Code Ann. §455A.25 (1971); Minn. Stat. Ann. §105.41
(1975 Supp.).

46. N.C. Gen. Stat. §143-215.15 (1974) (100,000 ga
N.J. Stat. Ann. §58:1-37 (1966) (70 gal./minute); 8.C. ¢o
§70-36 (Supp. 1975) (100,000 gal./day).

47. Burns, Ind. Stat. Ann., Tit. 13-2-2-3 (1973);
N.C. Gen. Stat. §143-215.13 (1974); N.J. Stat. Ann. §58:
(1966); S.C. Code §70-36 (Supp. 1975}.

48. Fla. Stat. ann. §373.069 (1975 Supp.).

49, K.R.S. 151.170 (1) (1974).

50, 1A G. Thompson, Commentaries on the Modern Law
of Real Property §263 (1964).

51. JIowa Code Ann. §455A.1 (1971): cf. Fla. Stat.
Ann. §373.019 (5), 373.223 (1) (a) (1975 sSupp.).

52, See F. Maloney, R. Ausness § J. Morris, A Model.
Water Code 186-188 (1972).

53. The agency, however, should be authorized to ref
serve some water for future public or gquasi-public uses in
accordance with the state water plan. See Model Water CO%
§1.07 (7) (1972); Cal. Water Code §§10500, 10504 (West 19?

54, K.R.S. 151.170 (2) (1974).

55, K.R.S. 151.110 (1974).




See Wash. Rev. Code Ann. 90.54.020 (1) (1972).

1auer, Reflections on Riparianism, 35 Mo. L. Rev.

).

o'connell, Iowa's New Water Statute--The Con-

1ity of Regqulating Existing Uses of Water, 47
Rev. 549, 579 (1962); Trelease, Policies for Water
operty Rights, Economic Forces, and Public Regulations,

~Resources J. 25 (1965).

Towa Code Ann. §455A.20 (1971).

Model Water Use Act §406 (1958). The Model Water
‘des for a 20-year maximum for most permits, al-
p to 50 year's duration are allowed for public
Model Water Code §2:06 (1972).

Léuer, supra note 57, at 13-14.

Davis, Australian and American Water Allocaticon
ompared, 9 B.C. Ind. & Com. L. Rev. 647, 700 (1968).

See discussion at page 37 supra.
K.R.S. 151.200 (2) (1975).
Fla. Stat. Ann. §373.223 (2) (1975 Supp.)-

‘Johnson, An Optimal State Water Law: Fixed
Rights and Flexible Market Prices, 57 Va. L. Rev.
971)

mTtelease, The Model Water Code, The Wise Ad-
or and the Goddam Bureaucrat, 14 Natural Resources
17-225 (1974).

See generally, Calabresi & Malamed, Property
ibility Rules and Inalienability: One View of
ral, 85 Harv. L. Rev. 1089 (1972).

‘See generally Tobin, On Limiting the Domain of
13 rLaw & Econ. J. 263 (1970)}.

- Begley, Some Economic Considerations in Water

'y» 5 Kan. L. Rev. 499, 506 (1957); Randall, Market

5 to Externality Problems: Theory and Practice,
‘Agr. Econ. 175 (1972).

N.C. Gen. Stat. §143-215.16 (G) (1974); S.C. Code
) (Supp. 1975).




72. On the problem of transaction costs generally
see Calabresi, Transaction Costs, Resource Allcoation an
Liability Rules--A Comment, 11 J. Law & Econ. 67 (1968)

73. E.g. K.R.5. 106.220 (1974).
74. E.g. K.R.5. 96.080; K.R.S5. 416.220 (1974),
75. K.R.S. 152.750 (5) {1974).

76. Thomas, Appropriations of Water for a Preferreq:
Purpose, 22 Rocky Mt. L. Rev. 422 (1950); Fisher, Westerp:
Experience and Eastern Appropriation Proposals, The Law of
Water Allocation in the Eastern United States 75, 123-177:
(Haber & Bergen, eds. 1958). ;

77. Fla. Stat. Ann. §373.239 (3) (1975 Supp.).
78. Fla. Stat. Ann. §373.233 (a) (1975 Supp.).

79. See discussion in Maloney & Ausness, A Modern
Proposal for State Regulation of Consumptive Uses of Water
22 Hastings L. J. 523, 539-40 (1971). :

80. In most instances a water user will not cease !}
operation entirely when his expired permit is not renewed,
but instead will be forced to obtain his water from anothe
(and presumably more expensive) source.

8l. But see Model Water Use Act §§501,502 (1958);
Iowa Code Ann. §4554.28 (3) {1971).

82. K.R.S. 151.200 (1) (1974). See discussion supra
at pp. 125-126. :

83. See Model Water Code §209 {1972); Fla. Stat. An
§373.246 (1975 Supp.). -

84. A water shortage is a temporary condition. Cf.
Model Water Code §2.09 (1972)., This provision is not de-.
signed to deal with long-term or permanent water shortage
conditions.




APPENDIX
State Water Use Plan

Florida Statutes §373.036 (1974)

Tﬂe department shall proceed as rapidly as
.; study existing water resources in the state;
*i%éthods of conserving and augmenting such waters;
'g:ana contemplated needs and uses cof water for pro-
'an& procreation of fish and wildlife, irrigation,
pQQer development, and domestic, municipal, and
.131 uses; and all other related subjects, including
ifeclamation, flood-plain or flood-hazard area
_ané selection of reservoir sites. The department
oﬁérate with the division of state planning of the
'ent of administration, or its successor agency, pro-
élj to formulate, as a functional element of a com-
i éﬁstate plan, an integrated, coordinated plan for
'aﬁd development of the waters of the state, based
_bﬁe studies. This plan, with such amendments,
'ﬁé.and additions as may be necessary from time.
:éhall be known as the state water use plan.
'in the formulation of tﬂe state water use plan,
ﬁment shall give due consideration to:
The attainment of maximum reasonable-beneficial

ater for such purposes as those referred to in sub-

The maximum economic development of the water re-

S.consistent with other uses.




{(c} The control of such waters for such PUrposeg
as environmental protection, drainage, flood control, an
water storage.

(d) The gquantity of water available for applicatioy
to a reasonable-beneficial use.

{e} The prevention of wasteful,‘uneconomical, im-
practical, or unreasonable uses of water résources,

(f) Presently exercised domestic use and permit
rights.

{g) The preservation and enhancement of the water
gquality of the state and the provisions of the state
water guality plan.

(h) The state water resources policy as expressead
by this chapter.

(3} During the process of formulating or rewvising
the state water use plan, the department shall consult
with, and carefully evaluate the recommendations of, con-
cerned federal, state, and local agencies, particularly
the governing boards of the water management distficts,
and other interested persons.

(4) Each governing board is- directed to cooperate
with the department in conducting surveys and investigatl
of water resources, to furnish the department with all a”
vailable data of a technical naturé, and to advise and

assist the department in the formulation and drafting ©

those portions of the state plan applicable to the distr

(5) The department shall not adopt or modify the

state water use plan or any portion thereof without £iF




ublic hearing on the matter. At least ninety

» advance of such hearing, the department shall

.éffected governing boards, and shall give notice

afing by publication within the affected region
:td;the provisions of chapter 120, except such
publication shall be extended at least ninety

dvance of such hearings.

The department shall give careful consideration

requirements of public recreation and to the pro-

on and procreation of fish and wildlife. The de-
ay prohibit or restrict other future uses on

designated bodies of water which may be inconsis-

h these objectives.

~The department may designate certain uses in

‘with a particular source of supply which, be-
the nature of the activity or the amount of water

*Wbuld constitute an undesirable use for which the

_bbard may deny a permit,
'Theudepartment may designate certain uses in
Q  with a particular source of supply which, be-
é':tﬁe rnature of the activity or the amount of water

‘Wwould result in an enhancement or improvement of
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the water resocurces of the area. Such uses shall pe pre.
ferred over other uses in the event of competing applicat
under the permitting systems authorized by this Chapter,'
{(10) The.department, in cobperation with the
division of state planning of the department of adminig-
tration, or its successor agency, may add to the state
water use plan any other information, directions, or
objectives it deems necessary or desirable for the guidap
of the governing boards or other agencies in the admin-

igstration and enforcement of this chapter.
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