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Kentucky Homiade
Law With Recommendations’

By Roy MoreranD®*

Homicide naturally 1s a very oid crime. From the begmnings
of time men have killed each other, under many circumstances
and for many reasons. Cam who killed his brother, Abel, because
of jealousy, 1s but one of the long line and his motivation for the
crime only one of the many chromecled in the books.?

This very variety m the kind of persons who kill and the
numerousness of therr motivations create great diversity m so-
clety’s mmd as to what should be done with such offenders. The
problem 1s made even more difficult by the mevitable con-
comitant, the moral question, as to what should be done with
those who take human life. People differ widely, and emotionally,
m their 1deas and “feelings” as to that factor.

It 1s astomshing, but true, that the law of homucide made
comparatively little development from the end of the seventeenth
century until around the end of the nineteenth. Judge Stephen,

¢ The 1960 Legislature passed a resolution directing the Legislative Research
Commussion { heremafter referred to as the LRC) to make 2 study of homicide law
m Kentucky and to report its findings to the 1962 Legslature. The writer worked
as consultant on that project. ThJéleaper 1s his study but the LRC made its own
report to the Legislature which differs almost wholly from this study, although
the LRC’s report contained the recommendations m_this study appended at its
end. However, mental deficiency was not recommended as a reducing agent. As
1s well known, the LRC does not engage m legislation in any degree and did not
participate 1n the passage of the bill mvolving mnvoluntary manslaughter found 1n
this study and adopted by the 1962 Legislature. Part of the purpose of the
fmblication of this stui{] 1n its present form 1s to show the, situation 1n Kentucky
aw which occasioned the passage of this mnvoluntary manslaughter statute. Two
semor law students, Messrs. Earl ¥ Martin, Jr., and ILloyd Cress, contributed
matenally to this study as did Mrs. Lena Craig and Roy Penmngton of the LRC;
Mr, H. Jefferson Herbert, Jr., edited the footnotes for form (only).

®¢ Professor of Law, Umversity of Kentucky College of Law; LL.B., Um-
versity of Kentucky; J.D., University of Chuicago; S.J.D., Harvard University.

1 The word murder, itself, 1s a very old word going back to the Norman
conquest of England or further. -After the Normans “liberated”—to give the word
a modern twist—the Anglo-Saxons, they sought satisfaction i secret slayings of the
mvaders by waylaymg. To crush this evil the Normans levied a heavy amerce-
ment fine called the murdrum upon any hundred where a Norman was found
slain. By 1840 the people had become “merged” and the fine was abolished but
the word lived on as the worst kind of homiaide although without its former
meaning. Moreland, The Law of Homiaide 9.(1952).
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an English jurist, made a studied and fruitful attempt to analyze
and categorize the law of murder m 1883,2 and this effort, in the
opimnion of the writer, marks the begmning of a current vigorous
attempt to rationalize and modernize the entire field of homecide.
Considerable particular and intensive research in this country has
been made m the past twenty or thirty years by a number of
competent forward-looking individuals and orgamzations. Three
of these studies are the careful and exhaustive study to be found
m the Report of the New York Law Revision Committee on
Homicide,? a long article i the Columbia Law Review by Her-
bert Wechsler and Jerome Michael,* and the discussion and
proposed statutory provision to be found in the Model Penal Code
now 1m preparation by the American Law Institute.® In addition,
there 1s 2 new Homicide Act m England which changes the law
somewhat 1n that jurisdiction.® It has been the writer’s purpose
to make a study of homicide as found 1n these and other available
matenals” and i Kentucky statutes and decisions and to make
such findings and recommendations as seem advisable.

1. MURDER
(a) Intentional Murder
Judge Stephen m his memorable analysis and categorization
of the crime of murder divided the state of mind requusite for the
offense mto four categones, the first of which he described as
follows:
An mtention to cause the death of, or grievous bodily harm

to, some person, whether such person 1s the person actually
killed or not.®

This category embodies what 1s usually called the common
law mtentional murder. It mcludes not only those unlawful

2 8 Stephen, History of the Crimumal Law of England 80-81 (1883); Turner
v. Commonwealth, 167 Ky. 365, 367, 180 S.W 768, 770 (1915), contains Judge
Stephen s analysis.

31937 Rep. of the Law Rev. Comm n of N.Y. 515.
12614(V\79e§%1§1er & Michael, A Rationale of the Law of Homwcide, 37 Col. L. Rev.

1 .

5 Model Penal Code 8201 (Tent. Draft No. 9, 1959).

6 Homicide Act, 1957, 5 & 6 Eliz. 2, c. 11, see 202 ILL. Deb. 726 (5th ser.
1957). See generally Prevezer, The English Homicide Act: A New Attempt fo
Revise the Law of Murder, 57 Col. L. Rev. 624 (1957).

7E.g., Moreland, op. cit. supra note 1, at 807-14; Moreland, A Suggested
Homucide Statute for Kentucky, 41 Ky. L.J. 139 (1953).

8 8 Stephen, op. cit. supra note 2, at 80-81.
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homicides which the killer actually “willed” but also several other
unusual situations to be mentioned later.?

What changes have been made by the XKentucky Legislature
1 the common law intended murder? The only Kentucky statute
on murder 1s one which pumishes “willful” murder by confinement
m the penitentiary for life, or by death.’® It has been said that
the Kentucky courts look to the common law for the definition
of “willful” murder.* That bemg so, the statutory offense should
mclude such common law situations as a killing resulting from an
mtent to mflict grievous bodily harm only,** a homicide resulting
from an act “substantially certamn” to cause death,’*® and a death
resulting from an application of the wellrecogmzed doctrine of
“transferred mtent.”* three situations embraced m the common
law definition. However, these are mcidental situations which are
not ordinarily written specifically mto statutory definitions; the
main point 1s that this Kentucky statute codifies the common law
intended murder, using however the word “willful” mstead of
“intended.”3

There are no degrees of murder m Kentucky Similarly, there
are no degrees of murder at common law and all murder 1s
punished by death. Today, however, most jurisdictions divide the
crime mto degrees by statute. The primary purpose i domng this

9 See generally Moreland, A Suggested Homucide Statute for Kentucky, 41 Ky.
L.J. 139, 141-45 (1953).

10 Ky. Rev. Stat. §435.010 (1959) [heremafter cited as KRS].

11 Commonwealth v. Illinois C.R.R,, 152 Ky. 320, 153 SSW 459 (1913).

12 Roberson, New Kentucky Crimimal Law and Procedure $350 & n.5 (2d ed.
igzgo) ((fé)sé()entucky cases cited). See generally Moreland, The Law of Homicide

122 Moreland, The Law of Homicide 18 & n.5 (1952).

12b Shelton v. Commonwealth, 145 Ky. 548, 140 S W 670 (1911;; ‘Wheatley
v. Commonwealth, 26 Ky. L. Rep. 436, 81 S.W_ 687 (Ct. App. 1904); see Note,
34 Ky. L.J. 224 (1946) (Kentucky cases cited). See generally Moreland, The
Law of Homicide 17-20 (1952).

13 Another matter involved in the imtended murder 1s proof of mtent. Of
course, the defendant may plead guilty or he may have uttered language at the
time of the killing which showed a subjective mtent. But, where mtent was not
affirmatively indicated the common law raised an nference of intent based upon
conduct 1n at least two instances. Very early mn the law it became the rule alat
once it was proved that the defendant committed a killing it was inferred that he
did it with express malice (intentionally), thus putting the burden on lum of
proving circumstances of alleviation, excuse or justification. But the rule has been
repudiated in_England, it has been much critimsed m this country, and it 1s
believed and hoped that Kentucky would not aglply it at the present time if the
question were properly presented. See the critical and excellent Note, 34 Ky. L.J.
8068 (1948). The common law raised a second inference of intent from conduct
where the killing resulted from the use of a deadly weapon. The doctrine has
been criticised but remamns firmly entrenched in the law. As to these two infer-
ences of mtent see Moreland, The Law of Homicade 20-30 (1952).



62 Kentucky LAw JOURNAL [Vol. 51,

1s to relieve the harshness of the situation at common law by
limiting the use of the death penalty Many believe that the
division of the crime mto degrees, with the death penalty reserved
for the first degree only, accomplishes this purpose.

Pennsylvania was the first state to divide murder mto degrees,
and the most common definitions of both first and second degree
murder are still the ones derived from this pioneer Pennsylvania
act of 17941

The definition of first degree murder under the Pennsylvama
act mcluded (a) willful, deliberate and premeditated killing,
and (b) homicide occurring 1n the commussion of certain named
felomies. The most common modern statutory definition of second
degree murder, also derived from the Pennsylvama act 1s, in sub-
stance, “all other homicides which would have been murder at
common law 7%

While the word deliberate has some conmotation m the
Pennsylvama act, it should be particularly noted that the Act
mtroduces the word premeditated nto the definition of in-
tended murder m definng murder n the first degree. Intended
murder which 1s not premeditated 1s murder 1n the second degree
under the Pennsylvama act and under most modern statutes.

While Kentucky has not attempted to alleviate the harshness
of the common law rule of death for all intended murder by
dividing mtended murder mto degrees, the state has met the
problem m another way by providing a choice to the jury of
mprisonment for life or death as the punishment for mtended
murder.

The Model Penal Code of the American Law Institute has a
third method of wording the definition of the mtended murder.
The mtended murder provision 1 this Code states that a crimmal
homicide constitutes murder when it 1s committed “purposely
and knowingly ”¢ The word “knowingly” does not, it 1s believed,
have value or real meaning 1n this definition. If it has to do with
the requsite of mental responsibility, it adds nothing to “pur-
posely,” for it 1s only those who have mental competence that are
held eriminally responsible for purposeful acts. It 1s also true that

14 Wechsler & Michael, A Rationale of the Law of Homzczde 37 Col. L. Rev.
701, 704-05 (1937); 1937 Rep of Law Rev. Commn of N.Y. 5

15 Wechsler & Michael, supra note 14, at 705.

16 Model Penal Code §201. 2(1)(a) (Tent Draft No. 9, 1959).
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the word deliberate 1s used m many intentional murder statutes
to mdicate more than mere mtention, to show that the accused’s
mimd “weighed and considered alternate courses of conduct and
finally made a choice—~to kill.”*” But, while this has some pur-
suasion, it may be said as a practical matter that an itentional
act requires a weighing and a determmed choice. The net result
of all this reasoning 1s that the addition of words like deliberate
and knowingly adds nothing of practical value to a statute which
uses either willful, purposely, or intentional to describe the willed
murder.

Those who drew the intentional murder provision for the
Model Penal Code had difficulty in determining the punishment
for the offense. As origmally drawn the death penalty was
excluded. The Code provided simply that “murder 1s a felony of
the first degree.”® The Code provides m section 6.06(1) that
a person convicted of a felony of the first degree may be sentenced
to imprisonment for a term “the maximum of which shall be life
mmprisonment.” However, a later bracketed provision was added
providing for the death penalty m the alternative. As this 1s
written, the membership of the Institute 1s bemg circulanzed as
to whether the alternate bracketed provision providing for the
death penalty shall remain m the Model Code.'* This lack of
decision as to the retention or rejection of the death penalty 1s
mdicative of the general national indecision on this matter.
England 1s gomg through a similar mdecision on the matter but
after much agitation, the 1957 English Homicide Act retamed
the death penalty for certamn murders.?

At common law the mtentional murder 1s defined as an unlaw-
ful killing with express malice aforethought. England still uses
that outmoded wording 1 her definition of murder i the 1957
Homicide Act.®* The use of “willful™? to describe the mtentional
murder m Kentucky’s statute 1s synonymous with the phrase

17 Moreland, The Law of Homeade 207 (1952).
18 Model Penal Code $201.2(2) (Tent. Draft No. 9, 1959).
a119 Model Penal Code 5210.6(2), as finally written, retams a possible death
penalty.

20 Homaide Act, 1957, 5 & 8 Eliz. 2, ¢. 11, Part II, 5(1); see Prevezer, The
English Homicide Act; A New Attempt to Rewvise the Law of Murder, 57 Col. L.
Rev. 624, 632 (1957).

21 English Homicide Act, 1957, 5 & 6 Eliz. 2, c. 11, Part I, 1(1).

5 (2f9§5t2<a hen used the word “intention.” Moreland, The Law of Homicide 17
n. .
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with express malice aforethought; each will receive exactly the
same mterpretation and exactly the same mterpretation would
follow if the words intentional, purposely, or deliberate®® were
used. So the problem 1s, which 1s the better choice?

After considermg the various possible phrasmgs for an m-
tended murder statute, it has been concluded to recommend the
wording of the present Kentucky statute which uses the word
willful to define the offense. It has a clear meaning, it 1s work-
able m the hands of the ordinary juryman, it 1s explicit. Naturally,
as at present, the word would receive 2 common law mterpreta-
tion. This decision results i a repudiation of the use of the word
premeditation as a device for separating murder into degrees
for the purpose of giving differing degrees of pumshment. It 1s
becoming commonly accepted that that device has failed to fulfill
its purpose. The word naturally connotes a planned event; the
determination to kill must be made beforehand. But, as Cardozo
has pomted out,? the courts have so watered down the meaning
of the word that no appreciable amount of time 1s needed; the
meditation and the killing may be just short of simultaneous. An
attempt to cure this sort of watering down of the term i the
statute was made m a book ten years ago® by definng the word
premeditation m the statute itself, hoping thereby to force the
courts to mterpret it in its natural dictionary meanmg. But it has
been decided that this will not help—the courts, under the per-
suasion of the lawyers, will continue to water down the meaning
of the word. The framers of the Model Penal Code have come
to the same conclusion and so have not divided murder mto
degrees m their model statute.

A determimation to elimmate the use of premeditation as a
device for dividing murder mto degrees to alleviate the harshness
of pumishment does not change the fact, however, that some
method must be devised to allow such alleviation for it 1s accepted

23 For illustrations of the use of the word deliberate, see Moreland, The
Law of Homiaide 200 (1952).

24 Cardozo, Law, Literature and Other Addresses 97-99 (1931).

25 Moreland, The Law of Homiade 212 (1952). See generally :d. at 208-12.

The Model Penal Code comment also pomnts out that many murders com-
mitted without premeditation are committed with as much cruelty and with a
disposition as dangerous to society as are shown m premeditated murders. For
example, a man makes advances to a gl who repels him; he deliberately but
stantly kills her. For the discussion and other illustrations see Model Penal Code
§201.6 at 70, comments (Tent. Draft No. 9, 1959).
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today that all murderers should not receive the death penalty or,
perhaps, even the same penalty The present Kentucky statute
meets the problem by allowing a choice between death and
imprisonment for life. Should this punishment for the offense be
further refined? It s believed that it should. It 1s recommended
that the jury have three choices mstead of two as at present.
These three recommended choices will be discussed n turn:

(1) It 1s accepted that although death as a punishment for
murder 1s fading, the time has not come, as yet, for its
total elimnation. Statutes elimmating the death pen-
alty failed in the 1960 and 1962 Kentucky Legislature.
In spite of mtense agitation agamst the continuance of
capital pumishment m that country, the new 1957
English Homicide Act continues its use for certamn
crmmes.?® The day for the total abolishment of capital
punishment may come, but it 1s not here yet.

(2) One objection to the present choice m Kentucky be-
tween death and mprisonment for life 1s a practical
one. Instead of a real choice between death and life im-
prisonment, there 1s a choice between death and life
mmprisonment with a possibility of parole i eight years,
smee m this state a sentence for life 1s subject to parole
after that period®**—and parole may m fact be given if
prison behavior has been good. Death may be more
punishment than the jury wishes to give, but a pos-
sibility of an eight year sentence may be less/ There
are not enough choices.

An editonal i the Lowsville Courier Journal (Tuesday,
February 16, 1960) offers the best solution to this problem that
has been seen by those working on the proposed act. The
editorial pomts out that for crimes that appear to have some
extenuating circumstances juries are often reluctant to give a
death sentence, while for offenses which shock the community a
life sentence which can end m eight years sometimes sets off a
public outcry The result 1s that Kentucky seems to have more
than its share of hung juries, members of which are reluctant to
take one responsibility or the other.

At the time the editorial was written a bill was pending m
both houses of the Kentucky Legislature with a purpose to

28 Homade Act, 1957, 5 & 6 Eliz. 2, c. 11, Part IT, 5(1).
2T KRS 439.110(3).
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remedy this gap. This bill would have added a third choice, life
imprisonment without parole. This has been tried m some juris-
dictions. But, as the editorial pomted out, this bill also contamed
a nigidity which mght make it as difficult to enforce as the death
penalty 1s now Besides, as the editorial mught have stated, it has
been found difficult to control prisons contamning a large popula-
tion serving sentences of life without hope of parole. Hopeless,
they riot periodically and violently
To remedy the situation in Kentucky, the editornal offered still
another choice—a mmimum of twenty years imprisonment before
possibility of parole. With this suggestion those studymng the
Homicide Act are m full accord. The mmmmum period need not
bebe twenty years; it could be fifteen, for mstance. But the sug-
gested mmimum period 1s persuasive and perhaps about what
1s wanted. This 1s a severe punishment, but it evades the objec-
tions to the death penalty and leaves the prisoner not without
hope.
(8) The third choice 1s, of course, the present one of mn-

prisonment for life with a possibility of parole i eight
years or at any time thereafter.

Thus, a jury could choose between death, a mmimum term of
twenty years before possible parole, and imprisonment for life
with a possibility of parole m eight years. However, either the
second or third choice nught result, 1n unusual cases, 1n imprison-
ment for the prisoners life i the discretion of the parole board
and m the absence of executive clemency The law as it stands
does not give a conscientious jury enough choice. But the addi-
tion of this third choice would seem to provide sufficient latitude
for all.

Perhaps it should be pomted out that it 1s arguable that one
who receives a sentence of mmprisonment for life should not be
eligible for parole m the short period of eight years as he 1s n
Kentucky However, the matter 1s argumentative. Good reasons
can be given pro and con. It 1s thought better to approach the
problem by giving a third choice to the jury rather than by sug-
gesting a change mm KRS 439.110(3) A number of states now
provide that one serving a life sentence 1s not eligible for parole
until he has served fifteen or more years; the statute recommended
herem 1s unique m providing the equivalent of a division of the
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life sentence mnto two categones,thus affording a choice to the
Jury 28

To summanze the discussion, an mtentional murder statute
embodymng the recommendations contamed herem mght be
worded substantially as follows:

Any person who commits willful murder shall be purmshed by
confinement i the penitentiary for life, or for a mmimum term of
twenty years before becoming eligible for parole, or by death.

These recommendations change existing Kentucky law 1 only
one particular—a third choice of punishment 1s provided.

(b) Negligent Murder

The discussion turns now to the second category in Judge
Stephen’s analysis of common law murder—the negligent murder.
The early English cases and classic common law treatises enumer-
ate a series of extremely dangerous acts which are described m
terms of conduct evincing “a depraved heart regardless of human
life,” “a heart devoid of social duty and fatally bent on mischief,”
and similar picturesque phrases.?® The examples given include
such acts as the tossing of a timber or heavy object off a roof,
causing it to fall into a crowded thoroughfare.

While early writers differ as to the basis of liability m cases
mvolving extremely dangerous acts,®® Stephen puts them all mnto
one category ® This category 1s within the general concept of
negligence, but 1s to be distnguished from the negligence re-
quured for manslaughter and various other lesser offenses by the
relatively higher degree of danger mvolved m the act and the
relatively greater indifference to the lives and safety of others
manifested by it. The two problems mmvolved m drafting a defini-
tion or test of the negligent murder consist of describing the
requsite lhugher degree of danger and relatively greater indiffer-
ence to the lives and safety of others.

28 Under KRS 439.135 one recewving a sentence of immpnsonment for life 1s
eligible for Farole m eight years. As a matter of mformation, a table showing the
eligibility of prisoners for parole serving life imprisonment for murder in capital
pumshment junsdictons may be found mm the Model Penal Code app. F at 130
(Tent. Draft No. 9, 1959).

29 For a listing of a semes of these phrases, see 1937 Rep. of Law Rev.
Comm n of N.Y. 622-23.

80 Id, at 623-25.

81 3 Stephen, History of the Criminal Law of England 80 (1883).
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It 1s believed that the discontinuance of the use of the
ambiguous words and phrases commonly used to describe the
high degree of danger and the utter mdifference to the safety of
others required for the crime would make for clarity and stability
m the law With that mn mind it 1s suggested that, mn those
jurisdictons which adopt the negligent murder, one who umn-
tentionally kills another should be guilty if the homicide 1s com-
mitted by an act creating such extreme risk of death or great
bodily mjury as to manifest a wanton mndifference to the value of
human life according to the standard of the conduct of a reason-
able man under the circumstances.

Three things are of importance 1n this test. First, the degree
of danger must be extreme. There are mcreasingly higher degrees
of danger required m the ascending homicide crimes arismg out
of negligence. But for murder the degree of danger must be
extreme. Murder 1s a most serious offense, and murder by negli-
gence 1s unintentional. For such a serious unintentional homicide
only an extremely dangerous act should suffice to create liability

The second and third pomnts m the definition are related.
Civil negligence and negligence on the manslaughter level are
commonly judged by the objective standard of the conduct of
the reasonable man. There 1s a decided trend toward making the
standard of conduct on the murder level an objective one also—
the conduct of a reasonable man.?> But the phrases comng down
from the historic common law treatises imdicate that this conduct
must be so utterly blame-worthy as to show a depraved heart, an
mdividual devoid of a sense of social duty The suggested defim-
tion uses the word wanton to mdicate this great ndifference to
the safety of others. One who 1s wantonly negligent has utter
mdifference for the safety of others. His conduct 1s so repre-
hensible that it mdicates he just does not give a damn for the
safety of others. Thus 1s strong language, but the depraved heart
phraseology of the common law 1s strong language also, mdicative
of the monster the defendant has to be to be convicted of a
murder by negligence.

There 1s some question, however, whether the word wanton
1s the best word to use to describe this utter mdifference to the
safety of others required for the negligent murder. This 1s be-

32 Moreland, The Law of Homiaide 36 (1952).
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cause, while the word carries the proper connotation of utter
mdifference, it may be questioned whether the word carries a
connotation of negligence. One of the several meanings given the
word by the dictionary 1s “arrogant recklessness.”® Recklessness
does connote negligence. It will be found later m this paper that
recklessness 1s commonly used to describe the negligence requi-
site for manslaughter. Add to the word recklessness the vitupera-
tive arrogant and just about the proper connotation 1s obtamed.
And there the study group proposes to let the matter rest.

And yet, repudiating the use of wantonly, the new Model
Penal Code has chosen to describe the negligent murder as one
“committed recklessly under circumstances manifesting extreme
indifference to the value of human life.”** This definition, the
compilers of the Code believe, adequately describes the necessary
blameworthimess requsite for the crime.®® But recklessly does
not carry the connotation that 1s required; it lacks the descriptive
accuracy to precisely describe the utter disregard or mdifference
to the value of human life that must be present. Besides, it 1s the
word used to describe the negligent manslaughter, and judges
and juries would find it a contimuing matter of difficulty to dis-
tingwish the negligence requisite for the two offenses if the same
word were used to describe each, even though qualifying phrases
were added.

Another solution to the problem has been suggested by
Gerhard Mueller,*® a leader m the crimimal law field and a pro-
fessor of law m the New York Umwversity School of Law Pro-
fessor Mueller suggests that the proper connotative result might
be achieved by ommitting the use of any word, whether it be
recklessly, wantonly, or some other term. The Model Code
itself hints at this possibility by stating in the comments that
“the conception that the draft employs 1s that of extreme mdiffer-
ence to the value of human life.”” Professor Wechsler, who
drafted the Model Code, made a similar suggestion when m pro-
posing revisions m the Illinois Criminal Code several years ago
he recommended that the actor should be guilty of a negligent

83 Webster, New International Dictionary 2871 (2d ed. 1944).
34 Model Penal Code §201.2(1)(b) (Tent. Draft No. 9, 1959).
85 Model Penal Code §201.2(1)(b), comment at 29-33 (Tent, Draft No. 9,

36 Letter to the writer.
37 Model Penal Code §201.2 comment at 29 (Tent. Draft No. 9, 1959).

1959
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murder when the death “is the result of an act which 1s utterly
disregardful of the consequences.”® If the descriptive word were
thus omitted, the definition, whether that of the study group or
of the Model Code, could then be worded to state that a negli-
gent homicide would be murder when committed by an act
extremely dangerous and mdicating under all the circumstances
extreme mdifference to the lives and safety of others. Hence
two elements would be required. an extremely dangerous act
and an mdication under dll the circumstances of extreme mdif-
ference to the safety of others. The circumstances might mclude
such factors as that the actor was driving while drinking heavily,
that he was driving at lugh speed, that he had run several stop
lights before the accident, that he had a “common woman” in
his car, that he was impudent and truculent at the tume of the
accident.

The study group would probably go along with such a defini-
tion. It pomts up the high degree of the danger and spells out
the extreme indifference which 1s required of the actor. The
study group, however, would mn the end prefer therr origmal
definition, if the decision were thewrs to make, because a jury
would have trouble getting its teeth mto the meanmng of the
phrase, extreme mdifference. When 1s mdifference extreme?
A jury, it 1s believed, would know better what 1s a wanton act
than what 1s extreme indifference. The word wanton 1s more
definite and connotative of the type of person who would be guilty
of such an act. The ultimate question remams, though, whether
it 1s connotative 1 terms of negligence. The study group believes
that it 1s.

As stated earlier, there 1s no statutory negligent murder m
Kentucky; the state stmply punishes “willful murder.”®® Whether
the common law negligent murder survives n the state 1s debat-
able. A line of Kentucky cases holds that it does survive;
another line holds that it does not. Eunng v. Commonwealth*®
1s illustrative of the line of cases holding that the common law

38 Wechsler, Proposed Remsions in the Illinois Criminal Code, 48 Nw. U.L.
Rev. 198, 213 (1953).

89 KRS 435.010.

40 129 Ky. 237, 111 SSW 352 (1908) (citing other Kentucky cases); accord,
Lucas v. Commonwealth, 231 Ky. 76, 21 S.W.2d 113 (1929). See also Dawis v.
Commonwealth, 193 Ky. 597, 237 S.W 24 (1922).
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offense does not survive m Kentucky That case states that while
at common law malice would be implied from a shooting arising
out of the reckless use of a firearm, the doctrine of implied malice
1s rejected 1 Kentucky The court went on to say-
When we reject the doctrine of implied malice, the 1ssue of
malice 1s a question for the jury, and the offense which
would otherunse be murder becomes voluntary manslaugh-
ter, where under the evidence the jury find as a fact that
the killing was not done with malice aforethought. Accord-
mgly it has been held m Kentucky m a long line of cases
that, where one kills another by the wanton, reckless, or
grossly careless use of firearms, the offense, if without
malice aforethought, i1s voluntary manslaughter, although
he had no ntention. (Emphasis added.)#

Thus, this line of cases led to the mtroduction mto this state
of the preposterous doctrime of negligent voluntary manslaughter,
accepted m only about one other jurisdiction, and criticized later
m this paper m the discussion of voluntary manslaughter.

The leading case m the line which holds that the common law
negligent murder does survive m this state 1s Brown v. Common-
wealth,*> where the accused fired a pistol n a crowded room,
killing one of the occupants. The appellate court affirmed a con-
viction of murder, sayng:

If he did this not with the intention of killing anyone, but
for s diversion merely, but killed one of the crowd, he 1s
guilty of murder; for such conduct establishes general
malignity and recklessness of the lives and safety of others,
which proceed from a heart void of just sense of social duty
and fatally bent on mischief.#3

Thus 1s an acceptance of the common law negligent murder;**
even the wording 1 the opmion 1s couched m the picturesque
language of the old text writers in therr discussions of the crime.

The net result of these two lines of decisions m Kentucky 1s
that there 1s case authority m the state for three different crimes
mvolving homicide arising out of crimmal negligence: murder,

41199 Ky. at 241, 111 SW at 354.

4213 Ky. L. Rep. 872, 17 S.W 220 (Ct. App. 1891).

43 18 Ky. L. Rep. 372, 878, 17 S.W 220, 221 (Ct. App. 1891).

44 Hill v. Commonwealth, 239 Ky. 646, 40 S.W.2d 261 (1931); Golliher v.
Commonwealth, 63 Ky. (2 Dur.) 163 (1865); see Gregory, Kentucky Crirmnal
lé_.za.évﬁrgcsazc}?u;e and Forms §70 (1918); Roberson, op. cit. supra note 12, §§358-62
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voluntary manslaughter, and mmvoluntary manslaughter.** Greg-
ory*® and Roberson*” both cite cases supporting all three crimes
m therr texts on Kentucky crimmal law This has, of course,
created a great deal of confusion. One of the phases of the con-
fusion, the mmpossible voluntary negligent manslaughter, should
be weeded out of the law, but the problem still remams as to what
should be done about the negligent murder.

The problem was somewhat clarified, though by no means
solved, by the passage of a statute mm 1950%® limiting the pumsh-
ment for all common law crimes, the punishment for which 1s not
provided by statute, to a maximum of imprisonment for a term
not exceeding twelve months m the county jail or a 5,000 dollar
fine or both. Thus statute elimmates the probability of punishing
the common law negligent murder 1n this state at the present time,
smce the punishment of mmvoluntary manslaughter, a lesser crime,
1s the same as provided for by this statute. This 1s because there
1s no statutory mvoluntary manslaughter in Kentucky, and so the
crime 1s 2 common law offense and, as such, also pumished under
the same 1950 statute as the common law negligent murder. The
punishment being the same, a prosecutor will naturally prose-
cute for mvoluntary manslaughter rather than for negligent
murder, since there 1s a greater possibility that he will get a
conviction from the jury for that offense. Unfortunately, the
crime of negligent voluntary manslaughter continues after the
statute of 1950 since there 1s a statutory pumishment for volun-
tary manslaughter.

A decision must now be made as to what 1s to be done about
the negligent murder m drafting a recommended homicide act
for Kentucky The study group has decided to choose one of the
three of the various possibilities suggested m the discussion.
These three are:

(a) to recommend a statute embodying the negligent mur-
der, describing the offense as a homicide committed by
an act creating such extreme risk of death or great

45 To these three may now be added a fourth, the new statutory offense,
homicide resulting from a negligently operated motor vehicle,. KRS 435,025
(enacted 1 1952).

48 Gregory, op. cit. supra note 42, 870,

47 Roberson, op. cit. supra note 12 §8358-62.

48 KRS 431.075.
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bodily mjury as to manifest a wanton indifference to
the value of human life

(b) to omit the use of any word to describe the extreme
mdifference requusite for the negligent murder, whether
the word be wanton, reckless, or some other term.
An unmtended homicide would then be a negligent
murder when committed by an act extremely danger-
ous and mdicating under all the circumstances extreme
ndifference to the lives and safety of others.”

(¢) to omit the negligent murder from the recommended
act.

From these three choices the study group has decided to
recommend (c), omussion of the negligent murder from the
recommended act.

There are several arguments against the omission of the negli-
gent murder from the recommended act. While juries rarely
convict offenders of the negligent murder, they do occasionally
do so m those jurisdictions where the offense 1s a part of the
homcide laws. And it may be urged that occasionally a negli-
gent homcide 1s so hemous that it deserves a murder con-
viction. An exammation of the cases noted m the American
Digest System for the past twenty-five years reveals some cases
where the defendant was convicted of the offense. It may be
argued that it 1s wise to keep the crime on the statute books to
take care of such cases. One must also take cogmizance of the
fact that the offense 1s an old, historic one and that it 1s mcluded
m the new Model Code of the American Law Institute and m
the new English Homicide Act.

There 15 another argument for recommending the mclusion
of the negligent murder in the proposed Kentucky act. At present
the common law offense 1s outlawed m effect by KRS 431.075,
but, most unfortunately, 1n place of the common law negligent
murder the Kentucky Court of Appeals has mvented the mmpos-
sible hybrid offense, the negligent voluntary manslaughter. If
the negligent murder 1s omitted from the recommended act it
would be difficult to weed the negligent voluntary manslaughter
out of Kentucky law Would the Kentucky Court of Appeals have
the courage to do soP That may well be doubted for they have
refused to do so up to this good hour although the offense has
been repeatedly criticized and members of the court have ob-
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jected to it privately The problem of getting the negligent
voluntary manslaughter out of Kentucky law 1s increased by the
fact that mvoluntary manslaughter, which 1s what a negligent
homicide would be if the negligent murder were elimmated, 1s
not a statutory offense m this state under existing law but a
common law misdemeanor punishable under KRS 431.075 by a
pumshment of a maximum mprisonment of twelve months m the
county jail or a fine not exceeding 5,000 dollars, or both. Such a
punishment would not be sufficient for a negligent homcide aris-
mg out of extremely dangerous, wanton conduct, which was prob-
ably the chief reason for the birth of the negligent voluntary man-
slaughter, the pumshment for voluntary manslaughter bemng the
statutory one of confinement i the penitentiary for not less than
two nor more than twenty-one years under KRS 435.020.

However, there are several arguments for omitting the negli-
gent murder from the proposed act. To omit the offense would
not change existing Kentucky practice smce it 1s not practical
to prosecute common law negligent murder i the state at the
present time because of KRS 431.075. It 1s also true that while
either the statutory or common law negligent murder 1s m effect
m most states?® there are few convictions of the offense. Juries
cannot get away from the fact that such a homicide 1s m fact
unintentional and that most of us are negligent at times. This
attitude of mmd upon the part of junes 1s mdicated by the fact
that it has been found necessary to mtroduce the new offense,
homicide anising out of the negligent use of a motor vehicle,™
mto the law because juries refuse m many cases to convict the
negligent offender of even involuntary manslaughter. All the
more do they refuse to convict of murder.

So there are arguments for mcluding and for omitting the
negligent murder from the proposed homicide act. But weighing
all considerations, pro and con, the study group has decided to
omit the offense. This will not change the present Kentucky law
for any practical purpose smce the pumshment under KRS
481.075 1s so small as to make it mexpedient to prosecute for

49 No statutes covering the negligent murder have been found in these nine
states: Alaska, Indiana, Kansas, Kentucky, Lowsiana, Nebraska, Ohio, Texas, and
Wyoming. In these junisdictions the offense 1s pumshed as a common law crime
except 1 those states where common law crimes have been abolished or there 1s
some statutory limitation, as m Kentucky.

60 In Kentucky this 1s KRS 435.025.
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common law negligent murder. However, smce this has caused
the creation of the impossible crime, the negligent voluntary
manslaughter, the study group has deemed it necessary to devise
a way to elimmate that offense. This has been done m the pro-
posed act by creating the offense of mvoluntary manslaughter mn
the first degree, which offense 1s discussed with particularity in
the section of this paper, infra, devoted to mvoluntary man-
slaughter.

(c¢) Felony Murder

The third category m Stephen’s analysis of common law
murder embodies the felony murder doctrme.®* It was the his-
toric common law rule that if a death occurred mn the commission
of an unlawful act it was murder or manslaughter depending
upon whether the unlawful act out of which the killing occurred
was a felony or a misdemeanor.®2 Of course, this was extremely
harsh, particularly as to the felony murder, but it was not until
1883 that a real, open attack was made upon the doctrine. In that
year Judge Fitzjames Stephen made a vigorous, vitnolic attack
upon the doctrmme mn s History of the Crimmal Law of Eng-
land.®

More mportantly, Judge Stephen mcorporated his views m
an opmmon which he wrote four years later. This memorable
decision, Regina v. Serne,5* was buttressed upon the proposition
that the amount of danger n the felonious act and not its unlaw-
fulness should be the basis of liability 1 such cases. Specifically,
the case held that if a homicide occurred m the commission of a
felony it would not be murder unless the felony in itself was one
dangerous to life and likely wn itself to cause death.

It will be immediately perceived that when the felony murder
rule 1s stated 1n this manner it becomes parallel with the defim-
tion of the type of conduct requsite for the negligent murder.
The modern cases show an increasing tendency to make the two

51 Stephen stated that malice aforethought, constituting a_sufficient mens
rea for murder, existed, 1n addition to three other situations discussed in this
})aper, when the one who committed the homicide “had an intent to commit any
elony whatever” at the time he committed the killing. Moreland, The Law of
Homiade 17 n.2 (1952).

52 Indeed there 1s authority to the effect that m the time of Coke a homicide
occurnng m the commission of any unlawful act was murder. Id. at

53 3 Stephen, History of the Cnmmal Law of England 57-75 (1883).

54 [1887] 16 Cox Crnim. Cas. 818,
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rules parallel stating that it 1s not the fact that the accused was
committing a felony when the homicide oceurred that makes him
crimmally liable but it 1s because s act was so extremely
dangerous as to make it wantonly disregardful of the lives and
safety of others.®® This conception of the felony murder doctrme
1s now bemg commonly mcorporated mm modern statutes which
make one who kills while committing a felony guilty under the
felony murder rule only when the felony 1s arson, rape, robbery
or burglary, all felonies ordinarily extremely dangerous m them-
selves to human life and safety ¢ Such statutes serve a useful
purpose as transitional devices. When the felony element should
ultimately be removed from the rule these specific, named, usually
dangerous felomes would be omitted and only the wording
of the negligent murder would be used. Then the affirmative
burden would be on the prosecution 1 each and every case to
show extreme danger i the act of the accused which caused
death. Some cases have taken this ultimately correct position.”

There 15 no statute embodymg the felony murder in Kentucky
but it survives as a common law crime m this state.’® However,
the Kentucky cases dealing with the felony murder are confused
and uncertamn. There 1s doubt whether the modern and more
acceptable rule that the felony m itself must mvolve an act
extremely dangerous to human life and safety i1s the rule or
whether the court has contmued to apply the historic doctrme
that a homucide occurring 1n the commussion of any felony 1s
murder.5® It 1s also mmpossible to determine whether the Kentucky
court would require that the felony be the proximate cause of the
homicide; some courts do not.%°

55 People v. Goldvarg, 346 I1l. 398, 178 N.E, 892 (1931) (arson); Williams
v. Commonwealth, 258 Ky. 830, 81 S.W.2d 891 (1935) (robbery); People v.
Pavlic, 227 Mich. 562, 199 N.W 873 (1924) (selling liquor, a statutory felony)
(defendant was not convicted).

56 These are the four felomes mcorporated m the statutes of some thirteen
itga;zs) E.g., Ala. Code tit. 14, §314 (1859); Ohio Rev. Code §2901.01 (Page

67 See, e.g., cases cited note 55 supra.

58 Simpson v. Commonwealth, 293 Ky, 831, 170 S.W.2d 869 (1943); Whit-
field v. Commonwealth, 278 Ky. 111, 128 S.W.2d 208 (1939); Marion v. Com-
monwealth, 269 Ky. 729, 108 S.W.2d 721 (1937); Williams v. Commonwealth,
258 Ky. 830, 81 S.W.2d 891 (1935); Commonwealth v. Reddick, 17 Ky. L. Rep.
1020, 33 S.W 416 (Ct. App. 1895).

59 Note, 29 Ky. L.J. 130, 131 (1940). Contra, Note, 29 Ky. L.J. 128 (1940).
108 ?gé’z%)le v. Kaye, 43 Cal. 802, 111 P.2d 679 (1941); Note, 38 Ky. L.J. 108,
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With the situation m this condition, the Legislature m 1950
passed KRS 431.075, mentioned m the discussion of the negli-
gent murder, supra, which limits the punishment for all common
law crimes, the pumshment for which 1s not provided by statute,
to a maximum of confinement m the county jail for twelve
months or a 5,000 dollar fine, or both. That statute, as m the
case of the negligent murder, elimmates the felony murder mn this
state for all practical purposes, since mvoluntary manslaughter,
whuch 1s not a statutory offense i Kentucky but a common law
misdemeanor, 1s also punishable under KRS 431.075, resulting
m the same penalty for mvoluntary manslaughter as for the
felony murder, and prosecutors would prefer to fry an accused
under the manslaughter charge since a conviction by a jury for
that offense 1s more likely Unfortunately the negligent voluntary
manslaughter continues m this state. A prosecution for that
offense, which has a punishment under KRS 435.020 of a mm-
mum of two years and a maximum of twenty-one, 1s also a pos-
sibility m these cases based upon domg a felonious act, danger-
ous 1n itself constituting negligence. So while a prosecution for
felony murder remams techmically possible at this time, it 1s
beyond the realm of probability

If the felony murder 1s to be re-activated m Kentucky, it
should be m accordance with the accepted modern mterpretation
of the offense, that 1s, that the felony out of which the homicide
occurs must be extremely dangerous m itself. In that context,
three modern, current ways of handling the problem will be
discussed n turn.

1. The Transition Statute.

The prevailing method of handling the felony murder m the
United States today 1s to provide that a homicide committed
the course of certain named felonies shall be murder, often mn the
second degree. Thirteen states enumerate arson, rape, rob-
bery and burglary; other junisdictions add mayhem, kidnappmg,
larceny, and some other felonies to the list.® So a statute embody-
mg the requisite of extreme danger and employmg this tran-
sitional device of naming the felomes which shall be deemed
extremely dangerous in themselves mght be worded:

61 Moreland, The Law of Homiaade 217 (1952).
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The unmtentional killing of 2 human beimng 1s murder m the
second degree when committed by an act so extremely
dangerous as to constitute wanton mdifference to human
life and safety The standard to be applied i1s that of a
reasonable man under the circumstances.

(2) The unmtentional killing of a human bemg perpe-
trated 1 committing arson, rape, robbery or burglary shall
constitute murder mn the second degree as the crime 1s
defined 1 this statute.

It will be immediately perceived that this statute embodies
the definition suggested for the negligent murder in the discussion
of that offense, supra, plus the additional transitional device of
naming four felomes m subsection (a) m the commission of
whach, if a homicide occurs, the actor would be guilty of what
would amount to a negligent murder. Some of these felonies
mght be omitted from the subsection; other felonies might be
added.

How would such a statute work? If a defendant committed a
homicide 1n the course of any felony other than those named, the
burden would be upon the prosecution to show that the particular
felony, under the circumstances, was so extremely dangerous m
itself as to show wantonly dangerous conduct upon the part of
the actor and that there was a causal connection between the
commussion of the felony and the homicide. In other words the
prosecutor would have to meet exactly the same burden of
showing extremely dangerous conduct that he would have had to
meet if the act out of which the killing arose had not been a
felony But if the homicide arose out of one of the named
felomes there would be a conclusive presumption that the act
was extremely dangerous. Nevertheless the element of causation
would have to be satisfied.

The plan would be that m the course of time the transitional
called felony murder would be exactly the same. Ten, fifty, or
even more years might elapse before the transitional device could
be elimmated.

Such a statute would have the advantage of the decided
current trend m American statutes toward handling the felony
murder 1 this manner.®?

62 Moreland, The Law of Homiade 217-25 (1952).
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(2) The Felony Murder m the Model Penal Code of the
Amencan Law Institute.

The Model Penal Code of the American Law Institute handles
the felony murder very similarly to the way suggested m the
transition statute in (2) above. In other words, the Model Code
combmes the negligent and felony murders by providing a
definition of the negligent murder and then adding, in the same
section of the statute, an additional provision that the extreme
negligence requred for the negligent murder shall be “presumed”
if the actor 1s engaged m any one of six named felonies. The
statute reads:

Crmmunal homicide constitutes murder when:

(b) It 1s committed recklessly under circumstances
manifesting extreme mdifference to the value of human life.
Such recklessness and indifference are presumed if the
actor 1s engaged or 1s an accomplice 1 the commission of,
or an attempt to commit, or flight after committing robbery,
rape by force or mtimidation, arson, burglary, kidnapmg or
felonmious escape.%?

It will be perceived, however, that this statute differs from
the transition statute m (a) above m two particulars:

(1) The definiton of the negligent murder employs the
word “recklessly” mn defining the negligent murder. It 1s the
key word to be used m the definition of the negligent man-
slaughter, to be discussed mfra. Judges and juries would find
it a matter of continuing difficulty to distinguish the negligence
requisite for the two offenses, if the same word were employed
to describe each, even though qualifymmg phrases were used. In
addition, it 1s not believed that the word connotes the utter
disregard or indifference for human life and safety requisite for
the negligent murder even though the phrase “under circum-
stances manifesting extreme mndifference” 1s added. The study
group prefers mstead to use the word wantonly as mdicating
the utter disregard for the lives and safety of others which 1s
required.

(ii) The transition statute provides that if an unmtentional
homicide arose out of and 1n the commussion of one of the named

63 Model Penal Code §201.2(b) (Tent. Draft No. 9, 1959).
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felonies the actor would be guilty of a negligent murder. To state
it 1n another way, if the homicide occurred mn the commussion of
one of the named felomes there would be a concluswe presump-
tion that the killing arose out of an act so extremely dangerous as
to make the offense a negligent murder as defined by the statute.
The Model Code 1s less severe m that such extreme negligence
1s merely presumed from the domg of the named felony and,
consequently, the presumption is rebuttable. That this 1s the
proper mterpretation of the statute 1s mndicated by the Comment
of those who drafted it: “If the presumption of extreme reckless-
ness 1s rebutted, the homicide may still be adjudged reckless, m
which event it constitutes manslaughter, as do all reckless homa-

cides whether the actors conduct 1s otherwise felomious or not.”
(Emphasis added. )®

(8) English Homucide Act of 1957

The new English act abolishes the felony murder and some-
what changes murder by a killing arisimg out of resisting arrest
and related offenses. Pertinent sections of the act provide:

1. (1) Where a person kills another m the course or fur-
therance of some other offense, the killing shall not amount
to murder unless done with the same malice aforethought
(express or mplied) as 1s required for a killing to amount
to murder when not done m the course or furtherance of
another offense.

(2) For the purposes of the foregomg subsection, a kill-
mg done 1n the course or for the purpose of resisting an
officer of justice, or of resisting or avoiding or preventing a
lawful arrest, or of effecting or assisting an escape or rescue
from legal custody, shall be treated as a killing in the course
or furtherance of an offense.®

Although the penalty for murder 1s prescribed by statute m
England, its definition prior to this statute has been entirely
dependent on the common law ® Murder at common law 1s
unlawful homicide with malice aforethought. That remains the
definition of murder mn England under this act. This requisite
malice aforethought can be either express or implied, a common

64 Model Penal Code §201.2, comment 4 (‘Tent. Draft No. 9, 1959).
195735 Homicide Act, 1957, 5 & 6 Eliz, 2, c. 11; see 202 H.L. Deb. 7268 (5th ser.
86 Prevezer, The English Homucrde Act: A New Attempt to Revise the Law of
Muyrder, 57 Col. L, Rev. 624 (1957),
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law classification continued m the act in Section 1 (1) Express
malice, a requsite of the mtentional murder,*” discussed supra,
1s made out by showmg an mtent to kill or to do grievous bodily
harm. Implied malice can be made out by showmng that the
unlawful killing arose out of the dong of an extremely dangerous
act, illustrated by the negligent murder,®® also discussed supra.
Both the common law intentional murder and common law
negligent murder are continued under the English act mn section
1(1)

But murder at common law may be categorized under two
additional applications of the doctrine of implied malice. One
of these 1s found m the felony murder, which 1s abolished m
secion 1 (1) of the act. Hereafter m England there must be
shown the same 1mplied malice (extreme negligence) which 1s
required when the killing 1s not done m the course or furtherance
of another offense. The other common law application of the doc-
trme of implied malice 1s found when the unlawful killing
occurs m resisting lawful arrest and certamn other related ar-
rest situations. This category of murder is somewhat changed
m section 1(2) of the act.®® The extreme negligence required m
these cases will be #reated as existing where the killing occurred
m resisting, avoiding, or preventing arrest.

The English act differs from both the transition statute
discussed mn (1) supra and the felony murder provision m the
Model Penal Code of the American Law Institute discussed m
(2) Each of these continues to mcorporate certam named
felonies mm the negligent murder provision. The English act
goes the whole way; it abolishes the felony murder completely
and puts the affirmative burden on the Crown (state) to make
out a case of negligent murder™ m each case of mmplied malice,
except mn the homicide 1 the course of arrest cases.

67 Id. at 625.

08 Id. at 625-26. Note the discussion theremn of the English definition of the
negligent murder.

09 This category of murder 1s not discussed in this paper. It has ceased to be
recogmzed. It 1s discussed at some length m Moreland, The Law of Homcide,
chs. 7 & 15 (1952). Moreland found only two or three statutory mstances of its
survival and concluded that they are “ill-advised legislation.” Id. at 227.

For a description of the four states of mind constituting malice aforethought,
express and mmplied, at common law see 2d. at 17 n.2. The book contains separate
chapter discussions of each state of mind.

70 For the English definition of negligent murder see supra note 68.
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Having exammed the three modern, current ways of handling
the felony murder, the problem now amnses of deciding how
this lustoric offense should be treated m a homcide statute
recommended for legislative action mn Kentucky Should such a
statute utilize the transition statute, the felony murder provision
of the Model Code, recommend the elimmation of the offense
completely as i the English Act, or even, perhaps, use some
fourth manner of treatment of the ancient crime?

It has been determmed to follow the new English act and
recommend the complete abolishment of the doctrme. The
felony murder should be abolished because it 1s a historic survivor
for which there 1s no logical or practical basis for existence
modern law ™ Judge Stephen put his finger on the fundamental
error m the doctrine when he decided 1n Regina v. Serné that
it was the amount of danger m the act rather than the fact that
it was an unlawful one that created liability for the homicide.”
The doctrme “was smuggled mto the common law”™™ at a time
when the punishment for all felomes was death by hangng, so it
made little difference whether the actor was hanged for the
felony or the homucide. The time has long smce passed when
it should have been weeded out of the law The test has now
become, was the act m itself, regardless of its unlawfulness, so
extremely dangerous and indifferent to the lives and safety of
others as to constitute wantonly negligent conduct? Stating the
rule m this manner throws such cases squarely mto the negligent
murder category

The decision to abolish the felony murder, if followed, should
not change emisting Kentucky law for any practical purpose.
Granting that the common law felony murder 1s recogmzed m
the state m one line of cases,” the passage of KRS 431.075
stopped the practicality of prosecution for the offense, because
the penalty for mvoluntary manslaughter 1s the same.

The thinking and reasoning up to this pomt as to the felony
murder would call for the abolishment of the offense from Ken-

71 Oho has abolished the felony murder. Note, 17 Ohio L.J. 130 (1956).
72 [1887] 16 Cox Crm. Cas. 3811, 318.

53 (I"é f§'370)rcoran, Felony Murder Doctrine mn New York, 6 Fordham L. Rev. 43,
74 Moreland, The Law of Homiaide 50 (1952).
7 Text accompanyng notes 58-60, supra.
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tucky law and the pumishment of such a homecide under the new
statute, mvoluntary manslaughter i the first degree, passed by
the 1962 Legislature. However, the solution to the problem of
the felony murder in Kentucky 1s not as simple as that. This 1s
because the courts have created m this state the felony willful
murder. This decision-created offense, whose very name 1s a
contradiction 1 terms, will now be discussed.

The Felony Willful Murder

This immpossible crime, comparable to that other impossible
unlawful homicide, the Kentucky negligent voluntary manslaugh-
ter, which was also created by the courts, 1s found m a line of
Kentucky decisions. However, it should be remembered that the
historical felony murder 1s an umntentional homcide. The killer
has vmplied malice, not express malice. With this well-known
historical primciple in mind, the question anses as to how it was
possible for the Kentucky courts to turn an unintentional felony
murder mto an mtentional willful one pumshable under KRS
435,010, a willful murder statute.

Nevertheless, there can be no question but that the doctrine
1s m Kentucky decision law and that it runs far back m the
cases.” Nor can there be any mistake as to what 1s gomg on for
the opiions are explicit in their language. For example, the Ken-
tucky Court of Appeals said 1 1943:

The mtent to perpetrate a different felony durmng the com-
musston of which a person 1s killed, supplies the elements of
malice and mtent to murder although the death 1s actually
agawst the original intention of the party. Responsibility
for the consequence rests on the mitial or contemplated
purpose. (Emphasis added.)™

76 Roberson, New Kentucky Criomnal Law, Procedure and Forms §357 (2d
ed. 1927) (citing early cases). The reasoming 1n Roberson and in some of the
cases cited therem 1s exceedingly loose. Of course the common law unmintentional
felony murder with implied malice 1s very old but to interpret this category of
murder 1n terms of express malice and intentional act 1s both ilogical and tech-
nically unsound, no matter who does it. For example, Roberson quotes Hawkns
out of context as follows: “It 15 a general rule that whenever a man imtending to
commit one felony hapﬁlens to commit another, he 15 as much guilty as if he iad
mtended the felony which he actually commits.” Ilrd. To interpret the second
felony 1n this quote 1n terms of mtent 15 extremely dangerous and probably wrong
n more mstances than nght.

77 Simpson v. Commonwealth, 293 Ky. 631, 170 S.W.2d 869-70 (1943).
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A leading case m the unfortunate series 1s the well-known
recent one of Tarrence v. Commonwealth,”® decided about ten

years ago. In that case the Tarrences, father and son, killed a
Lowsville lawyer who had been representing the wife of the
son m obtamming a divorce. The defendants abducted the lawyer,
a felony under KRS 435.150, and 1 the cowrse of the abduction
killed him. The court considered that they were guilty of willful
murder under KRS 435.010. In the course of the opmion the
appellate court said.

[1In thes jurisdiction the usual form 1s an mstruction that if

the accused committed or attempted to commit another

felony and m domng so killed a person, the jury should find
him guilty of murder.?®

Stanley on Instructions has an approved mstruction, modeled
on a Kentucky case,?® which pomts up specifically and graphically
the present rule that m this state an ummntentional homicide
occurrmg m the commussion of a felony 1s willful murder. The
approved mstruction reads as follows:

Sec. 870. Murder while committing another felony If
the jury shall believe from the evidence beyond a reason-
able doubt that the defendant, C. M., m this county and
before the finding of the mndictment herem, unlawfully,
willfully, feloniously and maliciously, with an offensive
weapon, assaulted and attempted to hold up and rob the
truck m which the deceased, R. M., was niding, and with
the mtention to rob said truck or any person thereon, and
that m domng so he willfully and feloniously shot at and mto
the truck and thereby wounded and killed R. M., then you
should find the defendant, C. M., guilty of willful murder
and fix his punmishment at death or confinement m the
penitentiary for life, m your discretion.8!

If the felony willful murder were abolished, the problem
would arise as to what principle should then govern the prosecu-

78 265 S.W.2d 40 (Ky. 1958); accord, Centers v. Commonwealth, 818 S.W.2d
57 (Ky. 1958); Page v. Commonwealth, 317 S,W.2d 879 (Ky. 1958); Whitfield
v. Commonwealth, 278 Ky. 111, 128 S.w.2d 208 %1939); Maron v. Common-
wealth, 269 Ky. 729, 108 S.w.2d 721 (1937); Williams v. Commonwealth, 258
Ky. 830, 81 S.W.2d 891 (1935); Reddick v. Commonwealth, 17 Ky. L. Rep. 1020,
383 S.W 416 (Ct. App. 1895).

965 S.W.2d at 51. The court 15 speaking here of willful murder under
KRS 435.010.

80 Maxey v. Commonwealth, 255 Ky. 330, 74 S.W.2d 336 (1934).

81 Stanley, Instructions to Juries §870 (1940).
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tion of such cases. As stated above, it 1s believed that such of-
fenses should be prosecuted and punished as involuntary man-
slaughter in the first degree under the new mvoluntary man-
slaughter statute passed by the 1962 Legislature. That proposi-
tion will be developed m the discussion of that statute later m
this paper.

JI. MANSLAUGHTER

A. Voluntary (intentional) manslaughter

Any discussion of voluntary manslaughter should begmn with
the specific statement that voluntary manslaughter 1s an unlawful
wmtentional killing. The very word voluntary mdicates that.
The question then immediately arises, why are not such homicides
punished as murder? It 1s i answering and rationalizing the
answer to that question that a discussion of this crime centers.

From early tumes the pumishment for certam mtentional
unlawful homicides has been reduced to manslaughter because
of extenuating circumstances. The primary problem, then, m a
discussion of voluntary manslaughter 1s to determine what
exceptional circumstances have been accepted by the law as
justifying such a reduction and to make a determmation as to
whether the same circumstances should serve as reducing agents
today

(a) Provocation.

The law has long recogmzed that such provocation as might
raise heat of passion mm a reasonable man may serve as a
mitigating agent to reduce an mtentional unlawful homiaide to
voluntary manslaughter. Such mitigation, it 1s said, 1s buttressed
upon “a thorough knowledge of the human heart, and framed m
compassion to the passions and frailties which belong to and are
mseparable from our natures.”® A reasonable man should not
commit an unlawful killing because of provocation. But reason-
able men do occasionally become filled with heat of passion
because of provocation, and then kill. The law takes cognizance of
this fact. Techmcally the law might be that since such homicides
are mtentional, and not excusable or justifiable, the offense 1s

82 State v. Ferguson, 20 S.C. (2 Hill) 619, 622 (1835); Foster, Crown Law
296 (2d ed. 1791); 1 Russell, Treatise on Crimes and Misdemeanors 518 (7th
Amencan ed.).
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murder. On the other hand, the law might make such homicides
wholly excusable because of the mitigating circumstances. The
law does neither. As a matter of social policy, the law com-
promses with the defendant m this instance, spliting the
difference, as it were, between mtentional murder and excusable
homicide. While a reasonable man should not be pumished for
murder when he kills under provocation, neither should he go
scot free. The law adopts an m-between position and holds him
for voluntary manslaughter® if, in fact, he was filled with heat of
passion.?

The law has long recogmzed the following four situations as
sufficient to raise such heat of passion m a reasonable man as to
justify letting them serve as mitigating agents m cases of -
tentional killing: (1) sudden, mutual combat, (2) the sight of
adultery of one’s wife, (3) an assault and battery upon on€’s
person, and (4) an illegal arrest.®® There are Kentucky decisions
that sudden, mutual combat,® the sight of adultery of one’s wife,®
and an assault and battery upon ones person®® may constitute
sufficient provocation to reduce what would otherwise be an
mtentional murder to voluntary (intentional) manslaughter.
Whether an illegal arrest by an officer will serve as provocation
m Kentucky 1s doubtful ®® It is believed that the common law
and majority rule that an illegal arrest may serve as provocation
1s the better one. While one should not kill to prevent an illegal
arrest, nothing raises greater heat of passmg m the breast of a
reasonable liberty-loving person, and the law does well to
mitigate the offense and the pumishment for one whose emotions

83 Moreland, The Law of Homiaade 67 (1952).

84 The test of provocation 1s an objective one (the reasonable man) but if mn
fact the defendant, subjectively speaking, was not filled with heat of passion there
1s no reduction. So the law catches the defendant coming and gomng. E.g., David-
son v. Commonwealth, 167 Va, 451, 187 S.E. 437 (1936).

85 For a detailed discussion of these four situations which may serve as
provocation, see Moreland, The Law of Homicide 69-87 (1952).

86 Hanna v. Commonwealth, 242 Ky. 584, 46 S.W.2d 1098 (1932); Roberson,
op. cit, supra note 76 8383; Gregory, op. cit. supra note 44, §86.

87 Harnis v. Commonwealth, 236 Ky. 666, 33 S.W.2d 666 (1930) (dictum);
Roberson, op. cit. supra note 76 §389.

88 Williams v. Commonwealth, 80 Ky. 318 (1882); Roberson, op. cit. supra
note 76, §384.

8 Alsop v. Commonwealth, 4 Ky. L. Rep. 547, 11 Ky. Op. 851 (Ct. App.
1882) (ille%al arrest would not reduce murder to voluntary manslaughter); see
Dickey, Culpable Homicrde in Resisting Arrest, 18 Corn. L.Q. 373 n.40 (1933).
But see Wnight v. Commonwealth, 85 Ky. 123, 2 SW 904 (1887) (illegal arrest
by private person) (defense of ones habitation).
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are so sorely pressed that he does kill because of the heat of
passion engendered by the unlawful arrest.®®

It 1s commonly said that cases of mtentional unlawful killing
are reduced to voluntary manslaughter, if at all, by provocation.”
However, this 1s an maccurate statement. As several writers have
pomted out, there are a number of cases holding that there are a
few situations where a defendant may be convicted of voluntary
manslaughter because of an extenuating circumstance other than
provocation. In other words the provocation category is too
narrow to encompass all the cases of voluntary manslaughter.
Among the extenuating circumstances, other than provocation,
which may reduce an tentional homicide to voluntary man-
slaughter are: (1) situations mvolving an imperfect defense of
self or of another person, or of habitation, (2) the mental
deficiency of the accused,®? and (8) drunkenness.®

(b) Situations of vmperfect defense of self, of another person,

or of habitation, and some similar situations.

Situations of “imperfect” defense of self, of another, or of
habitation occur where the defendant would be entitled to plead
self-defense, or defense of another person or habitation if he had
not been at fault in bringing on the difficulty which resulted m
the homicide. If he were permitted to plead self-defense or
defense of another or of habitation he would be guilty of no
crime;* smee he was at fault m bringing on the difficulty, he 1s
denied the right to a perfect defense. But mnstead of bemg guilty
of murder because of the mtentional killing the law compromuses
by holding him guilty of voluntary manslaughter only, as hap-
pened 1 a case where the accused was caught m the act of
adultery and killed the husband to save his own life.®® Similar
to the imperfect self-defense cases are those m which the slayer
erroneously and unreasonably believed that s life or the life of
another was m danger, or m which the accused used greater

90 See generally Moreland, The Law of Homuade 77-82 (1952); Dickey,
supra note 89, at 387.
91 Note, 36 Ky. L.J. 482 (1948).
(194%2)Compare Arnett Manns categonization, Note, 36 Ky. L.J. 448, 452.53
98 See generally notes 101-26, infra, and accompanying text.
94 White v. Commonwealth 883 S.w.2d 521 (Ky. 1960).
76, 5‘;?3’]?5'{%& v. State, 11 Tex. App 509 (1892); see Roberson, op. cit. supra note
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force than was reasonably necessary®® Some of these cases
expressly state that heat of passion 1s not always necessary to
make out the offense of voluntary manslaughter.

(¢c) Mental deficiency not amounting to legal insanity.

Similarly, mental deficiency, not amounting to legal msanity,
without heat of passion may reduce an intentional unlawful
homicide to voluntary manslaughter. This category has not been
accepted to any large extent but there is authority for it m
several states, mcluding Kentucky, and its logic 1s persuasive.
There are several Kentucky cases subscribing to the mitigating
mfluence of the rule of dimimshed responsibility because of
mental deficiency In Mangrum vo. Commonwealth, the court
affirmed a conviction of voluntary manslaughter based upon an
mstruction that the jury should acquit the defendant if they
should believe him msane or “if they [should] believe from the
evidence that he was of weak or feeble mimd, they should consider
that fact m determining the degree of his guilt and the measure
of his pumishment.”®” Similarly, m Rogers v. Commonwealth,®®
the Kentucky court reversed a conviction of murder, holding that
the accused was entitled to an mstruction on voluntary man-
slaughter. The court said that the mental condition of the
defendant, “whether feeble-mmded or otherwise,” was a factor to
be taken mto consideration by the jury m determining whether
the malice requusite for murder existed at the time of the homs-
cide.

It should be emphasized that mental deficiency as a mitigating
mfluence should be sparmgly and conservatively admimistered.
There 1s much flux presently m the law as to the legal defense
of msanity which 1s a complete defense to a crime. Most states
still subscribe to the rule m McNaughten’s Case.”® About one-
third of the American states, mcluding Kentucky, add to that
rule the further amelioration of nresistable impulse.’®® But many
persons thik the legal test of msanity still too severe. For such
persons, mental defictency which does not excuse the crime, as

96 See 2 Burdick, Law of Crnime §461 (1946); note, 36 Ky. L.]. 443, 447
(1948) Note, 37 Ky. L.]. 334, 337 (1949).
9719 Ky. L. Rep. 94, 95, 39 SW 708, 704 (Ct. App. 1897).
9396Ky 24,2 S.W 813 (18
99 Moreland, The Law of Homlclde 276 & n.31 (1952).
100 Id. at 283 & n.56.
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does legal msanity, but only reduces it, serves as an experimental
means of softening the legal msanity rule. But this new extension
m the law should be carefully and conservatively applied, else it
will gan disfavor and its purpose be defeated.

(d) The Use of Drunkenness to Reduce Willful (Intentional)
Murder to Voluntary Manslaughter

Under the strict, usual enunciation of the common law rule,
drunkenness was no defense to cnme. However, if an accused
were too drunk to formulate a specific mtent, a prosecution for a
crime requiring specific mtent would fail.*** Murder, for mstance,
could not be reduced to manslaughter for the sole reason that the
accused was drunk. This remams the rule i some jurisdictions. %2

However, today 1n some states having statutes distinguishing
different degrees of a specified crime, for example where first
degree murder requires premeditation, intoxication may rduce
a charge of first degree murder to murder mn the second degree.
The theory 1s that the intoxication may be so great as to
prevent the accused from having the premeditation required for
the ligher offense.’®® Ths 1s reasonably logical and no particular
deviation, it may be argued, from the general rule smce it may
be said that the accused 1s too drunk to form the grade of mtent
(premeditation) requisite for the ngher crime. This 1s certamly
true as to those grades of second degree murder requirmg only
general mtent as opposed to actual or specific mtent, such as the
negligent murder, but it 1s arguable that it 1s also true where
simple mtent, rather than general mtent, 1s required for second
degree murder, for it may be argued (but less forceably) that
simple mtent requires less specificness than premeditation.

But the argument becomes even less logical and persuasive
when drunkenness 1s used to reduce a charge of willful (in-
tentional) murder to voluntary manslaughter. And yet it 1s a fact
m quite a number of jurisdictions that the drunkenness of the
accused may operate to reduce mtentional murder to voluntary
manslaughter. The contention that the mtent requsite for willful
murder 1s more specific than the mtent requred for voluntary
manslaughter 1s fallacious, it may be argued, and wholly outside

101 Director of Pub. Prosecutions v. Beard, [1920] A.C. 479.

102 1 Burdick, Law of Cnme §169 (1948).
102 1bid,
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the historic reasoning that supports the voluntary manslaughter
category i the law of homicide. It is often said that mtentional
unlawful homicide 1s reduced to voluntary manslaughter upon a
rationalization of mitigation, not lack of an ability to make out
the mtent requisite for intentional murder. To state it differently,
voluntary manslaughter as it developed historically was an unlaw-
ful homicide resulting from an mtention to kill or to do grievous
bodily harm and consequently would have been murder, except
for some sort of extenuating circumstance.

So, to reduce a willful (intentional)** killing because the volun-
tary drunkenness of the accused made it impossible for him to
have the willfulness requisite for the higher crime of murder
creates a decided departure in the rationale of voluntary man-
slaughter. There 1s also the additional fact that it 1s difficult to
substantiate an argument that the mtent required for willful
murder 1s any different m degree or kind from the intent requsite
for voluntary (willful) manslaughter The word voluntary means
no more and no less than the killing was willful (mtentional)
It 1s submitted that there are no degrees of willfulness, unless the
concept 1s made more specific by some additional requsite such
as deliberation or premeditation. This additional requsite 1s
not found n the case of willful murder.

And yet the fact remains that there 1s a considerable number
of cases where under modern statutes a willful (imntentional)
unlawful killing has been reduced to voluntary (willful) man-
slaughter because of drunkenness. Such decisions may be found
m England, in Kentucky, and i various other junsdictions. A
number of them will be exammed and a determimation made as
to whether they represent a wise social policy If it 1s determmed
that they do, an attempt will be made to fit them nto accepted
principles and it will be decided whether a reduction for this
reason should be mcorporated in the suggested Homicide Act.

(1) Situation m England.

The fact that in England drunkenness may reduce an mten-
tional (willful) killing to voluntary manslaughter 1s recogmized by
Kenny m his discussion of provocation as a reducmg agent. He

104 The word willful rather than intentional 1s used because KRS 435.010
uses the word “willful” rather than intentional.



1962] Kentucky Homicoe Law o1

pomts out that the accused will not have s crime reduced
because he 1s more sensitive and more susceptible to heat of
passion than ordinary men, but that there are cases where because
of the temporary effect of alcohol the accused was rendered more
mflammable than an ordinary man and this has reduced the
offense. Apparently he considers this reduction to fall within the
category of provocation.’®® He concludes that “such uncertanty
15 a defect 1 any branch of a legal system.”® He then adds that
the Homicide Act of 1957 has made some changes, apparently
with the hope that it will clarify the situation, but the study
group 15 unable to find anything m the act which mght justify
such wish. It may be stated that Kenny considers such reduc-
tion because of drunkenness as having another possible explana-
tion, that drunkenness may create an mability m the accused
to form the mtent requsite for mtentional murder.!® These are
the two possible explanations commonly given for the reduction.
Neither 1s very satisfactory from a techmical standpomnt.

To support the position that drunkenness may serve as pro-
vocation m such cases to reduce the offense to manslaughter,
Kenny cites R. v. Hooper'®® and R. v. Letenock.*®

(2) Kentucky Cases.

The proposition that drunkenness may serve to reduce willful
murder to voluntary manslaughter has been given credence m
several Kentucky cases and m Gregory’s text on Kentucky
crimmal law *° In Long v. Commonwealth*** the court held that
an mstruction on voluntary manslaughter should have been given.
Part of the reason for the holding was the fact of the defendant’s
drunkenness which the court held mught have served to reduce
the offense from willful murder. The court cited Gregory m
support of the holding. In a subsequent Kentucky case, Lee v.
Commonwealth,”® the appellate court held that “drunkenness
may show an absence of malice. Although it does not excuse the

105 Kenny, Outlines of Criminal Law 60 (17th ed. 1951).

108 IDhd,

107 1d, at 59.

108 [1915] 2 K.B. 431.

100 {1917] 12 Cnm. App. R. 221.

110 Gregory, Kentucky Criminal Law, Procedure and Forms 94 (1918).

111962 S'W.2d 809 (Ky. 1953)..

112 329 S.W.2d 57 (Ky. 1959). See also Jones v. Commonwealth, 311 S.W.2d
190 (Ky. 1958); Pash v. Commonwealth, 148 Ky. 390, 142 S.W 700 (1912).
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crime, mtoxication of a defendant may be considered m determm-
mg the degree of the homicide.”™® This case follows the
rationalization that drunkenness may prevent the accused from
having the type of willfulness (malice) requsite for murder,
although he will still be guilty of willful (voluntary) man-
slaughter. The Lee case cites a much earlier Kentucky case,
Henderson v. Commonwealth,™* which states that it 1s competent
to prove drunkenness as bearmng merely upon the existence or
non-existence of malice. The case specifically states that drunken-
ness cannot mitigate the offense but can only be used to show
that the accused could not be guilty of murder because unable
to form the malice requsite for the higher crime. This case
definitely repudiates the theory that such cases fall mto the
category of provocation. It would therefore appear that Kentucky
follows the view that drunkenness may reduce a willful murder to
voluntary manslaughter because it may serve to prevent the
accused from bemg able to form the willfulness (intent) requisite
for the higher offense.

(8) Decisions m other states.

Decisions to the effect that drunkenness may reduce mten-
tional murder to voluntary manslaughter may also be found m
other states. Supporting the theory that the drunkenness of the
accused may prevent him from formimng the malice (imntent)
requsite for murder and thus reduce the offense to manslaughter
are the 1952 Alabama case, Ray v. State,'*® and State v. Sprouse,’*®
an Idaho case decided i 1941. Other cases are to the same
effect.’’” Cases supporting the theory that drunkenness may
cause the accused to be more susceptable to provocation than a
sober man and so reduce the offense may also be found.''8

It may be concluded then that, while there are cases to the
contrary, there are decisions mn England, m Kentucky and m
certam other states subscribmg to the proposition that drunken-
ness may serve to reduce an imtentional (willful) murder to

113 329 S.W.2d at 60.

114 24 Ky. L. Rep. 1985, 72 S.W 781 (Ct. App. 1803).

115 957 Ala, 418, 59 So. 2d 582 ( 1952%.

116 83 Idaho 166, 118 P.2d 378 (1941).

117 Weihofen, Mental Disorder as a Criminal Defense 182 n.23 (1954); 1
Burdick, Law of Crime 218 n.32 (19486).

118'] Burdick, Law of Cnime 218 n.33 (1948).
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voluntary manslaughter. It may be further concluded that such
decisions rest upon two rationalizations: (1) that drunkenness
may prevent the accused from forming the higher degree of
mtent (malice) requsite for murder, and (2) that because of
the temporary effect of alcohol the mind of the accused may be
rendered more inflammable than the mind of an ordinary person
would be and so more readily full of heat of passion. This reason-
mg causes such cases to fall nto the provocation category

It must be admitted that neither of these explanations for
reduction because of drunkenness 1s very satisfactory To say
that drunkenness may prevent the accused from forming the
higher grade or degree of mtent (willfulness) requsite for
murder by mterpreting it in terms of the outmoded word
malice, and so reduce the offense to intentional (voluntary)
manslaughter 1s to say, m a sense, that mtention 1s divisible mto
degrees. Historically, murder required malice aforethought. Man-
slaughter was unlawful homicide without malice aforethought.
Then the mtention factor was a real difference between inten-
tional murder and mtentional manslaughter. But aforethought
1s no longer a factor i simple mtentional (willful) murder. So, it
1s submitted, it 1s stramed reasoning to say that a higher degree
of mtent 1s required for mtentional murder than for mtentional
(voluntary) manslaughter. And yet a sense of justice makes the
argument that a lugher degree of mtention (willfulness) 1s re-
quired for murder than for manslaughter somewhat persuasive.

The explanation that such reduction falls mnto the provocation
may create a situation where the mind 1s more easily mflamed
than that of an ordinary man would be and so he might have
heat of passion m a situation where the mind of a sober man
would not be mflamed. But the law has always taken a harsh
attitude toward drunkenness as a defense since the condition
was caused by the drunkard’s own voluntary act. His condi-
tion was due to hs own fault. Consequently, it may be argued
that there 1s the cold practical fact that to reduce because of
drunkenness would cause a great many accused persons to escape
proper liability for their crimes.

And yet there 1s accepted precedent for the reduction of a
willful killing, although the killer was origmally at fault, in the
old provocation category of sudden, mutual combat (sudden
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affray) *® Two men meet and A makes a slanderous statement
or does some other unlawful act like leading with his sword. If
B, the other person mvolved, shows that he wants to fight and to
engage m mutual combat but 1s killed i the encounter, A’s
origmal unlawful act 1s not apt to prevent him from having his
offense reduced to voluntary manslaughter on the doctrine of
provocation.

Another illustration of the fact that there 1s accepted pre-
cedent for the reduction of an mtended killing, although the
killer was onigmally at fault, 1s found m the historic doctrine of
mperfect self-defense. A defendant 1s caught by a husband
the act of adultery with hus wife. The adulterer kills the husband
m self-defense. He 1s not permitted to plead perfect self-defense
but his fault m bringing on the situation will not prevent him
from having lus offense reduced to voluntary manslaughter m
wmperfect self-defense. Incidentally, cases of immperfect self-de-
fense are not m the provocation category They represent a
separate category If fault in bringing on the situvation will not
prevent the reduction 1 these cases why should it prevent the
reduction 1 situations of voluntary drunkenness??

There 1s also a rather strong argument for reduction on
the ground that the drinking of ntoxicating liquor 1s one of the
common frailties of man. The whole doctrine of provocation,
the origmal basis for reduction, 1s built upon a recognition
of mans frailty and of a deswe of the law to show mercy m
certam situations by permitting a reduction of the offense. It may
well be argued that drunkenness 1s one of the situations that
should fit mto such a scheme of reduction.

As a matter of fact, however, the 1ssue as to whether drunken-
ness should serve to reduce willful murder to voluntary man-
slaughter does not have to be faced m drafting the proposed
Kentucky Homicide Act. There 1s no compelling reason for

118 Moreland, The Law of Homucide 69 (1952).

120 Tt 15 interesting that one member of the study group suggests that an
accused may have been too drunk to form intent. So he should (techmcally)
be excused of the homicide because the state cannot make out a case (of either
murder or voluntary manslaughter). But, as i imperfect self-defense, the law will
not excuse him .altogether and so comﬁgmuses by making it voluntary man-
slaughter, It 1s believed that this rationalization 1s better than either of the two
found 1n the cases. Such reasoning would make a separate category of drunkenness
as a reducing agent. The only trouble with it 1s that the courts do not use it;
such reasomng 1s not found 1n the cases.
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mcorporating it. If it 1s desirable to permit drunkenness to serve
as a reducing agent, there 1s a basis for it under either of the
explanations for the doctrine without mcorporating the proposi-
tion specifically i the proposed act. If the courts deswe to give
credence to the doctrine under the theory that reduction because
of drunkenness 1s reduction because of provocation, the general
provision mcorporating the common law definition of provoca-
tion, which 1s recommended i the act, may be seized upon.
If, as i past Kentucky decisions, it 1s desired to rationalize the
reduction as based upon the Commonwealth’s mability to make
out the intention (willfulness) requsite for murder, Kentucky
precedents and accepted legal principles already exist which
support that proposition. On the other hand, if it were deemed
wise to repudiate such a reduction, a negative provision in the
act specifically repudiating the proposition would seem to be
most unwise m the face of several Kentucky decisions accept-
mg it and the fact that it has a certamn amount of persuasiveness
as a matter of public policy So i either view the proposition
need not be mentioned 1n the proposed act unless it be for the
purpose of making the law more clear and explicit by codifymmg
the various factors which will reduce mtentional (willful) murder
to voluntary manslaughter.

(e) Is there a conflict in the use of Mental Deficiency and
Drunkenness 1 reducing murder to voluntary manslaugh-
ter?

The question anses whether there 1s a conflict between the
use of mental deficiency not amounting to legal insanity, as
categorized 1n section (c) of this discussion, and drunkenness, m
section (d), as factors reducing murder to voluntary manslaugh-
ter. The study group takes the position that there 1s no clash or
conflict 1n using these two reducing agents.

Kentucky, which has used both of these agents on occasion to
reduce murder to voluntary manslaughter, will be used to illus-
trate the pomt. Mangrum v. Commonwealth** and Rogers v.
Commonwealth,*** which used the mental deficiency of the ac-
cused not amounting to legal msanity to reduce the offense to

12119 Ky. L. Rep. 94, 95, 39 S.W 703, 704 (Ct. App. 1897).
122 96 Ky. 24, 27 S.W 813 (1894).
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voluntary manslaughter, contained no element of drunkenness, so
they are not helpful on the problem.

A third case, Horn v. Commonwealth,**® 1s of help on the
problem although the case 1s one 1 which it was alleged that the
defendant had delinum tremens. Delinnum tremens 1s a form of
legal insanity. Cases of mental deficiency, the type of mental
disorder under consideration, are less than legal insanity, it should
be pomted out, so the case 1s not exactly mm pomt. However,
Judge Thomas held that as the case mvolved alleged drunkenness
and mental disorder it was proper to give an mstruction on
voluntary manslaughter on the facts disclosed mm the record “on
the ground that defendant’s condition, howsoever produced, may
have been such as to deprive him of the necessary element of
malice or malice aforethought essential to create the crime of
murder.”?* This case seems to furnish the answer to the problem
of the relation of drunkenness and mental deficiency as agents to
reduce willful murder to voluntary manslaughter. There are cases
holding that each may serve as such reducing agent 1n Kentucky
If both are mvolved in a particular case, each can be submitted
to the jury for them to determime whether the offense should be
reduced. The only question 1s whether a separate mstruction
should be given as to each or whether one wnstruction on volun-
tary manslaughter 1s sufficient. The Horn case 1s one where one
wstruction on voluntary manslaughter was given and the convic-
tion of voluntary manslaughter was affirmed.

It 1s believed that this 1s proper, for as Judge Thomas said:
the question 1s whether defendant’s condition “however pro-
duced™®® was such as to keep him from having the malice
requsite for murder. It 1s the position of the study group that
under such a smgle mstruction the jury mght correctly find the
offense reduced by drunkenness, by mental deficiency, or by a
combmation of the two.**® The presence of either will not

128 167 S.W.2d 58 (Ky. 1943).

124 1d, at 61.

125 T,

128 “Where the defense relies on the consequential effect of mntoxication on a
mind already mentally disordered, the defendant 1s entitled to have this clearly
presented 1n the charge, and it 1s error to state the law on msanity and the law on
mtoxication separately.” Weihofen, Mental Disorder as a Criminal Defense 125
(1954) (citing cases pro and con). It 1s believed that the Horn case supports the
statement and represents the Kentucky view,
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prevent the other from reducing. Thus, there 1s no conflict or
clash between drunkenness and mental deficiency as reducing
agents; they may operate mdependently to reduce or mnot to
reduce, or a combmation of the two may serve to reduce, or not
to reduce, depending upon the finding by the jury

(f) The Kentucky negligent voluntary manslaughter

It becomes necessary at this pomt to discuss the negligent
voluntary manslaughter, the mmpossible crime practically un-
known 1 other junisdictions.**” It got mto Kentucky crimmal law
m the followmng manner. As mentioned earlier m this study,
there are two lines of decisions mn this state, one line recognizing
the common law negligent murder, the other repudiating it.**®
Those who refused to recogmze the negligent murder diverted
those homicides to the lower level of manslaughter. But common
law wnvoluntary manslaughter by gross negligence was retamed;
the negligent murder became the new offense of negligent volun-
tary manslaughter, pumshable under KRS 435.020. Several things
contributed to the reasoning behind such a departure. One was
the faulty reasomng that one intends the natural consequences
of lus acts. It 1s true that such a proposition, somewhat shaky at
its best, 1s found m homicide on the wntentional murder level.
Note that the proposition itself states: one intends. The propo-
sition should not be used unless the homicidal result 1s “prac-
tically or substantially certam.”?® For example, one who shoots
mto a crowd of people may be convicted of intentional murder
because it 1s substantially certamn that he will kill or grievously
wound somebody mn such a compact group. But negligence 1s
never mtent; the dangerous act may be mtended but the result of
the negligent act 1s never mtended. If it 1s, the offense 1s mtended
homicide, not homicide by negligence. So this proposition as to
intending natural and probable consequences should not apply

127 However, unfortunately, it 1s not wholly unknown. Alabama, for example,
has a statute defining manslaughter 1n the first degree as “Manslaughter by
voluntarily depriving a human being of life.” Ala. Code Ann. tit. 14, §320 (1958).
A wanton kllﬁn ing 1s a voluntary killing within the definition of manslaughter 1n
that statute. A positive mntent to kill 1s not necessary. The statute 1s satisfied if
the defendant does an act greatly dangerous to the lives of others whereby death
ensues. Ramey v. State, 245 Ala. 458, 17 So. 2d 687- Gills v. State, 35 Ala. App.
119, 45 So. 2d 44; Clayton v. State, 36 Ala. App. 175, 54 So. 2d 719.

128 Pp, 71-72 supra.

120 Moreland, The Law of Homicide 18-19 (1952).
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to negligence. Negligence 1s always dangerous conduct and
shows probable danger but never ntent, so it can never result m
a voluntary (intentional) manslaughter.

It 1s also possible that a certain amount of social policy entered
mto the creation of this impossible Kentucky crime, the negligent
voluntary manslaughter. At that time the pumishment for all
murder, common law and statutory, was life or death. Both of
these are severe. Jures are often loth to give such a severe
pumishment for a negligent homicide. The next choice available
to those who desired to do away with the common law negligent
murder was mvoluntary manslaughter by negligence, a common
law offense m Kentucky for which the pumshment may have
been considered too small for killing by negligence on the murder
level. The punishment for voluntary manslaughter mn Kentucky
1s from two to twenty-one years,® a wide span offerng an ad-
justment of the pumshment to the circumstances. So it was quite
practical to divert such common law negligent murders to the
voluntary manslaughter category The technical fact that negli-
gent homicide 1s never voluntary (intentional) was disregarded.
Finally the common law offense of negligent murder was com-
pletely killed off for all practical purposes by KRS 431.075, which
limits the punishment for all common law crimes not specifically
provided for by statute to imprisonment for a term not exceeding
twelve months or a fine not exceeding 5,000 dollars or both.

But whatever the cause or the reasoning for creating the
negligent voluntary manslaughter it 1s firmly entrenched m the
decision law of Kentucky One of the leading older cases
supporting the preposterous negligent voluntary manslaughter
and ndicating the court’s confusion as to the technicalities of the
situation, as well as its loose use of adjectives which are not
synonyms to describe the offense, 15 Euing v. Commonwealth
m which the court said:

When we reject the doctrine of implied malice, the 1ssue
of malice 1s a question for the jury, and the offense which
would otherwise be murder becomes voluntary manslaugh-
ter, where under the evidence the jury find as a fact that
the killing was done with malice aforethought. Accord-
mgly it has been held m Kentucky mn a long line of cases

180 KRS 435.020,
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that, where one kills another by the wanton, reckless, or
grossly careless use of firearms, the offense, if without
malice aforethought, 1s voluntary manslaughter, although
he had no ntention, 3!

A current illustration of the illogical, confused and generally
undesirable situation which the negligent voluntary manslaughter
has led to 1n a long line of ambiguous decisions 1s found m Marye
v. Commonwealth.*®® There a highly respected appellate judge,
m reversmg the case for error m the nstructions on mvoluntary
manslaughter by negligence, laid down the mstructions—and cor-
rectly, it 1s submitted, n the light of Kentucky decisions—to be
given 1n the subsequent trial of the case. The judge stated that
at the new tral the mstruction on voluntary (negligent) man-
slaughter should requre a finding of reckless and wanton
conduct and that the mstruction on mvoluntary manslaughter
(by negligence) should require a finding of gross negligence.
Gross negligence he defined as a failure to exercise slight care,
but he pomted out that more than ordinary negligence was
required mm a crimmal case. Two editorials m the Lexington
Leader'®® were extremely critical of the existing law as laid down
m the Marye case, pommting out that one can exercise slight
care by having one hand on the steering wheel of an automobile
and one foot within reaching distance of the brake pedal. The
editorials stated that the Legislature owed it to the people of
Kentucky to give them more protection. Thus the Legislature did,
under the leadership of Senator Richard Moloney of Lexington,
passmmg KRS 435.025, which makes it a crime to kill by the
negligent operation of an automobile. The Court of Appeals has
held 1n several cases that this statute 1s satisfied by ordinary
negligence.’3*

As a result of the creation of the negligent, voluntary man-
slaughter, there now exists 1n Kentucky an mmpossible substantive
crmme, smee it 1s mmpossible to link negligence and wntention. In
addition, ambiguous adjectives have been used, sometimes i one
combimation, sometimes m another, to describe the crime. For

181 Ewing v. Commonwealth, 129 Ky. 237, 111 S.W 352 (1908) (citing
other Kentucky cases).

182 940 S.W.2d 852 (Ky. 1951).

188 Lexington Leader, Oct. 26, 1951, p. 4; id., Nov. 13, 1951, p. 4.

18¢ E.g., Kelly v. Commonwealth, 267 S.W.2d 536 (1954).
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example, the court used “wanton, reckless, and grossly careless”
m the Ewing case to describe the offense,'®® terms which are by
no means synonyms. The Marye case elimmated the phrase
grossly careless from the enumeration but the current trend 1s
away from linking wanton and reckless m describing the same
degree of criminal negligence.

The situation as to description 1s still worse on the level of
mvoluntary manslaughter. Courts today m states other than
Kentucky no longer use gross negligence to define the negligence
required for mvoluntary manslaughter; they use the word reckless,
a word pre-empted i Kentucky by the negligent voluntary man-
slaughter. Worse still 1s the definition of the outmoded phrase
gross negligence as want of slight care. Want of slight care 1s
practically no care. The situation under existing law 1s mtolerable.

And yet the judge who wrote the opmion m the Marye case
1s not to be criticised; he stated the law as it exists m Kentucky
backed by a long line of decisions. The Kentucky Court of
Appeals 1s also not to be criticised for the current situation,
because the law does give credence to stare decisis. It 1s believed
that as to negligence the law m Kentucky 1s so illogical, confused,
and ambiguous and the errors are of such long standing that no
particular judge, nor the appellate court itself, can straighten out
the situation without legislative aid. '3

(g) Current extension in the law as to provocation.

Let us turn now, rather abruptly, to a current development
m the law of voluntary manslaughter. It relates to provocation
as a reducing agent. For several hundred years the law as to
provocation did not change. It 1s true that an occasional sport
case disturbed the equilibrium of the law but such decisions
caused little, if any, change m the stated categorization of four,
and only four, situations®®” which could serve as mitigating agents
to reduce mtentional, unlawful killings to voluntary manslaughter.
Now suddenly an important development as to provocation 1s
found in both the new English Homcide Act of 1957 and the
current Model Penal Code.

135 Note 131 supra and accompanying text

136 Thus situation occasioned the new mvoluntary manslaughter statute passed
by the 1962 Legislature.

137 P, 86 supra.
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Section 3 of the new English Hormicide Act provides:

8. Where on a charge of murder there 1s evidence on which
the jury can find that the person charged was provoked
(whether by things done or by things said or by both
together) to lose his self-control, the question whether the
provocation was enough to make a reasonable man do as
he did shall be left to be determmed by the jury; and m
determining that question the jury shall take mto account
everything both done and said according to the effect
which, mn ther opmion, it would have on a reasonable
man.138

Kenny, the leading elementary authority on English criminal
law, pomnts out that the effect of this provision 1s to change
provocation, which was formerly a question of both law and
fact,’®® mto a question of fact'*® for the jury In other words the
judge formerly defined provocation as a matter of law and the
jury applied the law to the facts. The law had seldom been
extended much, if any, beyond the ongmal four situations
recogmized as constituting provocation at common law Thus
the law remamed that mmsulting words, no matter how oppro-
brious, would not serve as provocation to reduce an mtentional
killing to voluntary manslaughter.** The test remaimns objective
under section 3 of the new act. But the jury 1s asked to determme
whether as a fact the circumstances m the particular case (things
done or things said or both taken together) were sufficient to
provoke a reasonable man “to lose his self-control.” It 1s as simple
as that. But the results will be far-reaching and the limits of
provocation are bound to be mcreased much under the new law
For example, English reports will almost immediately reveal
decisions m which juries have found that words alone, or coupled
with other circumstances, have constituted provocation m par-
ticular cases.

On this side of the water the Model Penal Code has a
sumilar provision as to provocation. It provides that a criminal
homicide constitutes manslaughter when:

19573;33 Homiaide Act, 1957, 5 & 6 Eliz. 2, c. 11; see H.L. Deb. 726 (5th ser.
139 Kenny, Outline of Criminal Law §119 at 156 (17th ed. 1958).
140 14, §120, at 157.
141 1d, §120, at 155-56.
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(b) a homicide which would otherwise be murder 1s com-
mitted under the mfluence of extreme mental or emotional
disturbance for which there is reasonable explanation or
excuse. The reasonableness of such explanation or excuse
shall be determmed from the viewpomt of a person m the
actor s situation under the circumstances as he believes them
to be. 12

The first question that occurs 1s the relation of the Model Code
provision to the one m the new English Homicide Act. They are
worded somewhat differently and it 1s believed that the English
provision 1s more clearly and definitely phrased. The question 1s,
would they be mterpreted to mean the same thing?

The Comment to the Model Code provision correctly states
that the law as to what constitutes “adequate provocation” 1s
“substantially enlarged™*® by the American provision. The Model
Code also provides that “the reasonabelness of such explanation
or excuse shall be determmed from the viewpomt of a person
m the actors situation under the circumstances as he believes
them to be.” Under the circumstances as who believes them
to be? The answer to this question depends upon the antecedent
of the pronoun he. Is it “person” or 1s it “actor”® It 1s sub-
mitted that it 1s “actor,” which gives the test a subjective twist.
If it were “person” the test would be wholly objective, under the
circumstances as a reasonable person would have believed them
to be.

The comment to the Model Code provision indicates that the
antecedent of “he” 1s “actor,” not “person.” The Comment states
that the recommended provision mtroduces a “larger element of
subjectivity m the appraisal.” It 1s submitted that this deviation
toward subjectivity 1s unfortunate. It 1s, however, tempered
somewhat by the statement in the Comment that only the actors
“situation” and the “circumstances as he sees them,” not his
scheme of moral values, are to be considered. The test should
be not what the actor saw or felt under the circumstances but
what a reasonable man placed m the same situation would have
seen or felt. The test should be wholly objective. The English
Act and the discussion m Kenny* clearly take this position.

142 Model Penal Code §203(1)Sb (Tent. Draft No. 9, 1959).
19593;43 Model Penal Code §203(1)(b), comment at 41 (Tent. Draft No. 9,
144 Kenny, op. cit. supra note 139, §§ 119-20.
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The question of adequacy of provocation under the English Act
1s wholly a question of fact for the reasonable men who compose
the jury

An objection to the use of the word “excuse” may also be made
to the Model Code provision on provocation. An “excuse,” of
which self-defense 1s the leading example, has long been recog-
nized as wholly absolving the accused of the crime. Justification
has a like effect. To use the word “excuse” 1 a provision relating
to provocation, which only reduces the offense, 1s an unfortunate
word choice. Some other term should be selected.

B. The wording of the voluntary manslaughter provision wn the
proposed act.

The time has now come to make a decision as to the wording
of the voluntary manslaughter provision m the proposed Ken-
tucky Homicide Act. The first objective of the act 1s the definite
elimmation of the negligent, voluntary manslaughter. Some
means must be devised to preclude continued adherance to the
line of cases supporting this impossible crime. The Legslature
must speak with an unmistakable voice.

A decision must also be made as to whether to follow the
English Homicide Act and the Model Penal Code, which have
greatly extended the historic doctrme of provocation. It has
been determmed not to follow these current diversions m the
law Undoubtedly the provocation category 1s under fire and
will be extended. The new English Act and the Model Penal
Code will exert tremendous mfluence n that direction. But it 1s
believed that they go too far, at least for the present, m suddenly
turning the 1ssue of provocation from a question of law and fact,
covered mn an mstruction by the judge to be applied by the
jury to the facts, mto a matter wholly of fact to be decided by the
jury with practically no test. The law ordinarily moves more
slowly, even if it be assumed that it should move that far
eventually However, it 1s believed that the question of provoca-
tion should be handled n the proposed provision so as to give the
courts an opportunity to extend the mitigating effect of provoca-
tion as the law may develop in the United States and the British
Empire.

With these thoughts and other considerations m mind, it has
been determined to recommend alternate provisions on voluntary
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manslaughter. The first provision will be in definition form; the
alternate recommendation will be that the present provision m
KRS 435.020 be recodified. There 1s no definition of the offense
m KRS 435.020; the courts go to the common law to find the
particulars of the crime.

a. The fust recommendation—that the proposed provision be
wn definition form.
The first recommendation 1s that the voluntary manslaughter
provision be m definition form and mn four parts. The proposed
wording of each of these parts and a discussion of each follow

(1) Provocation.

If an opportunity 1s to be given for an extension and develop-
ment of the concept of provocation, clearly it must not be defined
m terms of the four historic situations that now constitute provo-
cation. This would freeze the concept. It 1s believed that the
purpose can be achieved by stating the concept m terms of the
common law heat of passion and provocation. Then it will be
possible, if so desired, to extend these concepts by court decisions.
With that mm mind, the followmg 1s suggested as this portion of
the proposed voluntary manslaughter provision:

S€C. worvirrurereeenas Voluntary Manslaughter. An unlawful
homicide which would otherwise be willful murder shall
constitute voluntary manslaughter when:

(a) committed i sudden affray*4® or heat of passion im-
mediately caused by a provocation sufficient to deprive a
reasonable man of his self-control and power of cool reflec-
tion. Sudden affray or provocation shall not reduce a
homicide to voluntary manslaughter if the jury finds that

the sudden affray or provocation raised no hot blood m the
offender 1n fact or that his blood had actually cooled.

This provision 1s phrased m terms of the common law It 1s
believed that it 1s sufficiently definite to properly circumscribe
the crime and at the same time give an opportunity to the courts
to extend the concept of provocation. It would give the courts

145 A substantial number of states add sudden quarrel (sudden affray)
to provocation as a reducing agent. See Model Penal Code §201.3(1), comment
at 42 (Tent. Draft No. 9, 1959), for a list of statutes. Sudden aﬁ}ray has a
definite historical background and does mnot fit naturally into the provocation
concept. So perhaps it should have a separate entity. See Moreland, The Law of
Homicide 69 (1952).
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an opportunity, if they so desired, to extend the concept m
accord with the provisions as to provocation i the new English
Homicide Act and m the Model Penal Code. Provocation does
not operate automatically; the accused must not m fact kill
cold blood. It 1s not enough that a reasonable man would be
provoked if it be affirmatively shown that the accused was not
provoked. So, as provided m the new Lowsiana Code,**¢ a pro-
vision 1s added placing this specific limitation upon provocation.
Otherwise it might be necessary to state “may constitute,” mstead
of “shall constitute” in the mtroductory phrasing of the statute.**’

(2) Imperfect Self Defense.

The second part of the recommended voluntary manslaughter
provision relates to mmperfect defense of self, of another person,
of habitation, and similar situations and 1s worded as follows:

(b) the homicide would be m defense of self, of another
person, or of habitation were it not for the fact that the
offender was at fault m bringing on the difficulty or n er-
roneously and unreasonably believing that his life or the
life of another was m danger, or m using greater force than
was reasonably necessary

This 1s a codification of common law imperfect defense of
self, of another person, or of habitation, and similar situations.
It has been repeatedly pomnted out that the provocation concept
1s not sufficiently broad to encompass all of the situations of
voluntary manslaughter at common law **®* This provision em-
braces one such situation.

Defense of self, of another person, or of habitation are old and
accepted excuses for mtentional homicide. But the accused may
not be permitted to plead self defense or defense of another
person, or of habitation if he were at fault mn bringing on the
difficulty In such cases the common law, while denymng a
complete or perfect defense, did take the mtermediate position
of permithing an imperfect defense and the crime was voluntary

146 See La, Stat. Ann. §§14-31 (West 1950).

147 Tt will be noted that the recommended statute provides: “An intentional
unlawful homicide, whlch would otherwise be willful murder shall constitute
voluntary manslaughter (Em}f)hasm added.)

148 Moreland, The Law of Homcade 87 (1952); 2 Burdick, Law of Crime
§461 (1946); Notes, 36 Ky. L.J. 443 (1948) and 87 Ky L.J. 334 (1949) (both
citing Kentucky cases).
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manslaughter. Thus m the Kentucky case, Tabor v. Common-
wealth,*® the defendant by his own actions had mduced the
necessity for the homicide and thus could not avail himself of
perfect self-defense.’® Somewhat similar to the mmperfect self-
defense cases are those m which the accused erroneously and
unreasonably believed himself in danger of attack by the deceased
or unreasonably used greater force than was necessary Gadd v.
Commonwealth** seems to be one such case. Some of these
decisions expressly state that heat of passion 1s not always neces-
sary to make out the crime of voluntary manslaughter.!

Since these are situations where a defendant may be convicted
of voluntary manslaughter on an extenuating circumstance other
than provocation, and since such situations are well recogmzed
at common law and i Kentucky cases, it 1s thought that they
should be mcluded mn the codification, as it 1s believed that the
principles they embody should be continued m the law

(8) Mental Deficiency

The third part of the recommended provision on voluntary
manslaughter relates to mental deficiency not amounting to legal
msanity as a ground for reducing the offense of willful murder
to voluntary manslaughter, and 1s worded as follows:

(c¢) the person who committed the killing or was a
party to it was at the time suffering from such abnormality
of mmd, less than legal mnsanity, whether arising from a
condition of arrested or retarded development of mmd or
any inherent causes or mduced by disease or mjury, as
substantially rmpaired his mental responsibility for his acts
and omussions m domg or bemg a party to the killing.

On a charge of willful murder, it shall be for the defense
to prove that the person charged 1s by virtue of this section
not liable to be convicted of willful murder.

The fact that one party to a killing 1s by virtue of this
section not liable to be convicted of willful murder shall not
affect the question whether the killing amounted to willful
murder m the case of any other party to it.

149 96 Ky. L. Rep. 754, 82 SW 443 (Ct. App. 1904).

150 See generally Moreland, A Suggested Homicide Statute for Kentucky, 41
Ky. L.J. 189, 156 (1953) (Ky. cases discussed ).

161 305 Ky. 318, 204 S.W.2d 215 (1947).

152 Note, 36 Ky. L.J. 443, 447 (1948).
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The section as drafted 1s founded upon a substantially similar
provision mn the new English Homcide Act. The complete sec-
tion of the English act 1s worded as follows:

Where a person kills or 1s a party to the killing of another,
he shall not be convicted of murder if he was suffering from
such abnormality of mmd (whether arising from a condition
of arrested or retarded development of mind or any -
herent causes or mduced by disease or mjury) as sub-
stantially mmpaired his mental responsibility for his acts
and omuissions m domng or bemg a party to the killing153

The doctrime of dimmished responsibility because of mental
deficiency less than msanity has been recogmized m several
states,’®* and now under this new English Act also, as a means
of mitigating the harshness of the accepted test of legal msanity
It 1s argued that the borderline cases of mental deficiency,
though not sufficient to come withm the legal tests of msanity,
and so not sufficient to entitle the defendant to a complete
acquital, should nevertheless serve to mitigate the offense and
reduce it to voluntary manslaughter **®* Several reasons are offered
for the acceptance of such mitigation. One 1s that such border-
line types should be less severely punished than sane persons.
While such persons are not msane according to the generally
accepted legal test of insanity, they are definitely less capable of
controlling themselves than normal persons. It i1s argued that
mdividuals with a substantial mental deficiency, though legally
sane, should receive less purushment than normal persons.

Tied m with this reasonmg 1s the current national and
mternational unrest and dissatisfaction with the legal test of
msanity Durham v. United States,*®® which m 1954 decided that
a defendant was msane “if lus unlawful act was the product of
mental disease or mental defect” may have been a sport case at
the time but it has been almost literally followed m the nsanity

163 Homicide Act, 5 & 6 Eliz. 2, c. 11, §2 (1957).

154 Weihofen, Mental Disorder as a Cnminal Defense 175 (1954).

165 Dimmmshed responsibility 1s also used 1n some states which divide
murder into degrees to reduce first degree mtentional murder with premeditation
to second degree murder. See Keedy, A Problem of First Degree Murder: Fisher
v, United States, 99 U. Pa. L. Rev. 267 (1950).

The doctnne has also been rejected m some states, The count 1s about two
to one imn favor of acceptance. See Weihofen, Mental Disorder as a Crimunal
Defense 184-85 (1954) (listing states).

156 914 F.2d 862 (D.C. Cir. 1954).
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provision of the Model Penal Code.*s” Various states are bound
to be mfluenced by both of these sources. Psychologists and
psychiatrists who have to work with lawyers and courts m
admmistering the legal test of msanity have long been critical of
it. There are those who, while not altogether satisfied with the
current legal test, yet feel unable at the present time to 1mprove
upon it considerng all the problems mvolved.’® Such persons
welcome the growing tendency to reduce mtentional murder to
voluntary manslaughter as a means of softening somewhat the
legal test of msanity and also as an expermment which may lead
to a broadening of the legal test itself. It may well be doubted
whether the legal test of msanity will be changed 1 states like
Kentucky for some years. This reducing device might bridge the
gap until a later possible expansion of the legal test.

As stated earlier m the discussion, several Kentucky decisions
have accepted the doctrine that dimmmished mental responsibility
will reduce a willful murder to voluntary manslaughter. In the
first of these cases, Rogers v. Commonwealth,®® a conviction of
murder was reversed because of the tnal court’s failure to give an
mstruction on voluntary manslaughter. The court said that the
mental condition of the accused “whether feeble-mmded or other-
wise” was a factor to be taken mto consideration by the jury m
determming whether the malice requsite for murder existed at
the time of the homicide. Three years later, m Mangrum v.
Commonwealth,** the lower court mstructed the jury that if they
believed the defendant msane to acquit him but if they believed
from the evidence that he was “of weak or feeble mind they
should consider that fact in determining the degree of s guilt.”
Under the mstruction he was convicted of voluntary manslaughter
and the appellate court affirmed the conviction.

The only exception to the doctrine m Kentucky 1s the next
case m the seres, Perciful v. Commonwealth,*** where the court
followed the historic rule that the law does not take cogmzance
of anything less than complete msanity as a defense or mitigation.
Said the court: “As msanity excuses altogether, it 1s at once appar-

157 Model Penal Code §4.01(1) (Tent. Draft No. 1, 1953).

168 See Moreland, Mental Responsibility and the Criminal Law—A Defense,
45 Ky. L.J. 215 (1956).

159 96 Ky. 24, 27 S.W 813 (1894).

160 19 Ky. L. Rep. 94, 39 S.W 703 (Ct. App. 1897).

161 202 Ky. 678, 279 S.W 1062 (1925).
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ent that proof of insanity other than drunkenness would not
authorize a manslaughter conviction.™® Apparently the court
was not advised of the two previous decisions allowing mental
deficiency less than insanity to reduce willful murder to voluntary
manslaughter.

Horn v. Commonwealth,'®® the last case m the senes, reverts
to the prevailing Kentucky view that a disordered mental condi-
tion, less than legal msanity, that substantially interferes with the
defendant’s ability to have the willfulness requsite for murder
may reduce an mtentional killing to manslaughter. So there 1s
substantial support in Kentucky decisions for the doctrine.

(4) Drunkenness

The fourth part of the recommended provision on voluntary
manslaughter concerns drunkenness as a ground for reducing
willful murder to voluntary manslaughter and 1s worded as
follows:

(d) the person who committed the killing or was a

party to it was at the time so mtoxicated as to be unable to
form the willfulness requsite for murder.

This suggested provision follows a number of Kentucky cases,
e.g., Long v. Commonwealth,'** Lee v. Commonwealth,*®® and
Henderson v. Commonwealth,*®® that hold that the defendant’s
drunkenness may reduce the offense from willful murder to volun-
tary manslaughter. Gregory’s text on Kentucky crimmal pro-
cedure reaches the same conclusion.’®

As stated m the discussion, supra at pages 91-93, there are two
rationalizations for a reduction on account of drunkenness, (1)
that the drunkenness may prevent the accused from having the
mtention (willfulness) requsite for murder, and (2) that it may

162 Id. at 678, 279 S.W_at 1064 (1925). The court 1s mn error m linking
sanity with enness. Drunkenness 1s not insanity unless the dnnking has
led to imsanity in fact. While drunkenness 1s not a defense to crime, m crimes
reg(mnng ecific mtent (as m assault with intent to kill) the prosecution cannot
make out the cnime if the accused 1s too drunk to have the specific intent requred
for the offense. That 1s the way drunkenness less than insanity operates as a
complete defense. A leading case 1s the English one, Director of Pub. Prosecutions
v. Beard [1920] A.C. 479.

163292 Ky. 587, 591-92, 167 S'W.2d 58, 60-61 (1943) (a “condition,”
however produced, may negative malice).

164 962 S.W.2d 809 (Ky. 1953).

165 329 S.W.2d 57 (Xy. 1959). See also Jones v. Commonwealth, 311 S.W.2d
190 (Ky. 1958); Pash v. Commonwealth, 146 Ky. 390, 142 S.W 700 (1912).

166 94 Ky. L. Rep. 1985, 72 S.W 781 (Ct. App. 19032.

167 Gregory, Crumnal Law, Procedure and Forms §94 (1918).
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create a situation where the mind 1s more easily mflamed
than that of an ordinary man and so he might have heat of
passion (provocation) Kentucky cases accept the reasoning 1n
the first category and so it has been mcorporated n the proposed
provision.

Summary and Recapitulation

Gathermg together the four parts of the proposed provision
on voluntary manslaughter, it reads as follows:

SE€C. corrrrerrrrsecnas Voluntary Manslaughter. An unlawful
homzcide, which would otherwise be willful murder, shall
constitute voluntary manslaughter when:

(a) committed m sudden affray'¢® or heat of passion
mmediately caused by a provocation sufficient to deprive
a reasonable man of his self-control and power of cool re-
flection. Sudden affray or provocation shall not reduce a
homicide to voluntary manslaughter if the jury finds that
the sudden affray or provocation raised no heat of passion
1n the offender m fact or that his blood had actually cooled.

(b) the homcide would be m defense of self, of another
person, or of habitation were it not for the fact that the
offender was at fault m bringing on the difficulty, or m
erroneously and unreasonably believing that his life or the
life of another was m danger, or m using greater force than
was reasonably necessary

(¢) the person who committed the killing or was a
party to it was at the time suffering from such abnormality
of mind, although not legally msane, whether arising from
a condition of retarded development of mind or any -
herent causes or induced by disease or mjury, as sub-
stantially mmpaired his mental responsibility for his acts
and omissions m domg or bemg a party to the killing.

(d) the person who committed the killing or was a
party to it was at the time so mtoxicated as to be unable to
form the willfulness requsite for murder.

This voluntary manslaughter provision i four parts 1s an
attempt to codify existing Kentucky law on the offense except
as to the negligent voluntary manslaughter. Every effort has been
made to elimmate this mmpossible offense from Kentucky law
It 1s believed that this has been accomplished and that this legis-

168 Sudden affray does not fit easily in the provocation category so 1s often
added as an additional category, Note 145 supra; Pennmington v. Commonwealth,
244 S.W.2d 407, 409 (Ky. 1961).
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lative definition would make it clear that voluntary manslaughter
could occur only m the case of a willful (intentional) killing.

Part (a) of the definition 1s mtended as a codification of
common law provocation and is believed to be a codification
of existing Kentucky law As stated mn the discussion, the law as
to provocation as a reducmg agent 1s bemg changed and extended.
This definition leaves an opportunity for the courts to extend
the law m accordance with trends m other states, if it 1s deemed
desirable to do so.

Part (b) 15 intended also as a codification of the common law
and of Kentucky decisions. Imperfect defense of self, of an-
other person, or of habitation and similar situations as a basis
for a conviction of voluntary manslaughter has a long history and
1s recognized m other jurisdictions. Part (c), embodymng mental
deficiency less than legal msanity as a ground for reducmng a
willful killing, has been recogmzed m several Kentucky decisions,
and other states that have exammed the doctrine have accepted
it by a two to one majority It softens the legal test of msanity,
which 1s under strong national and mternational pressure, and
furmishes a most valuable device for cautious experimentation m
fringe cases of mental disorder. Part (d) embodies the Kentucky
rule that intoxication of the accused will serve to reduce a willful
murder to voluntary manslaughter if it renders him mcapable of
formmg the willfulness (intention) requsite for murder. The
rule, buttressed upon somewhat stramed reasonmg, 1s found m
several other states as well as m Kentucky and m England.

b. Alternate provsion.

As stated above, the study group has decided to recommend
an alternate provision which might be mcorporated m the volun-
tary manslaughter section m lieu of the four part provision m
definition form discussed above. The study group recommends
as this alternate provision a recodification of the present voluntary
manslaughter provision, KRS 435.020, which reads as follows:

Voluntary manslaughter. Any person who commits vol-
untary manslaughter shall be confined m the penitentiary
for not less than two nor more than twenty-one years.

This provision contams no definition of the offense and the
Kentucky courts use the common law definition,
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The study group would prefer adoption of the four part
definition form provision because it clarifies the law and presents
it simply and more clearly Since the study group takes the
position that each of these parts 1s declaratory of Kentucky law
the same result could be reached under either recommendation.

But, while the study group prefers the provision m definition
form, it realizes that there may be those who might object to the
wording of some of the parts and so defeat the adoption of the
entire act. Therefore the recommendation 1s m alternative form
so that if those who might present the proposed act to the legisla-
ture deemed it wise the alternate rather than the recommended
definition may be used.

C. Involuntary (umntentional) manslaughter

Involuntary manslaughter 1s distmguished from voluntary
manslaughter m that involuntary manslaughter 1s an unintended
unlawful killing of a human bemg. A number of unintentional
homicides were murder at common law but other unintentional
killings were mvoluntary manslaughter.

Involuntary manslaughter at common law embraced two
closely related, not always distimgushable offenses. The first
was an unmtentional killing resulting from a lawful act, done
without due caution and circumspection. This was the negligent
manslaughter. The second and closely allied offense was an unin-
tended homicide resulting from an unlawful act which was not a
felony *** This was commonly called the misdemeanor man-
slaughter, although a ciwvil wrong might satisfy the requsite
unlawful act. Both prmmciples are now generally imterpreted as
requirg an act dangerous to life or limb, so there 1s an overlap
m therr application, but they had an mdependent development
until about ninety years ago. These two fundamental categories'™
forming the basis of the law of involuntary manslaughter will now
be discussed m turn.

(2d 139 ]i7lgis)t, Pleas of the Crown 255-71 (1803); Foster, Crown Law 258-65
ed. .

170 The common law also recogmzed an additional category on both the
murder and manslaughter levels, homeide 1 resisting arrest. But as ponted out
1 Hall, The Substantive Law of Crimes—1887-1936, 50 Harv. L. Rev. 616, 642
(1987), this doctrine has so lost favor as to be out of the law. It 1s now interpreted
m terms of negligence. E.g., Hubbard v. Commonwealth, 804 Ky. 818, 202
S.w.2d 634 (1947) (murder%.
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(a) The Negligent Manslaughter

The negligent manslaughter, as the name implies, 1s an
mvoluntary manslaughter arismg out of crimmal negligence on
the manslaughter level. A igher degree of negligence 1s required
for the negligent murder. This crime presents two important
problems. The first 1s the kind of standard to be employed m
determming criminal negligence on the manslaughter level. The
modern cases are uniform on this pomt; the standard employed
1s that of the conduct of a reasonable man under the circum-
stances. This 1s called the objective standard of care™ The
defendant cannot hide behind his personal (subjective) belief
that lus standard of conduct was not dangerous. He must meas-
ure up to the standard of what the community considers to be
dangerous conduct.

The second problem raised by the negligent manslaughter 1s
the degree of negligence required for conviction and how to
describe it. Practically all jurisdichions require more than ordi-
nary negligence; generally it 1s stated that the degree of negli-
gence 1s reached when the conduct of the accused creates such
an unreasonable risk of danger as to be recklessly disregardful of
human life and safety under the circumstances. This description
makes the required degree of negligence synonymous with reck-
lessness.*™

The Current Situation mn Xentucky

Kentucky has no mvoluntary manslaughter statute. The crime
1s pumished m this state as a common law misdemeanor and
smce there 1s no statutory penalty for the crime it 1s punishable
under KRS 431.075. Ths statute will be quoted for it applies to
all common law crimes for which there 1s no statutory penalty

Common law offenses, penalties for. Any person convicted
of a common law offense the penalty for which 1s not other-
wise provided by statute shall be imprisoned m the county
jail for a term not exceeding twelve months or fined a sum
not exceeding five thousand dollars or both.173

171 Moreland, The Law of Homicide 127-32 (1952).

1721d. at 133-41. A leading case on the pomt 1s the recent English one,
Andrews v, Director of Pub. Prosecutions, [1937] A.C. 576; see Model Penal Code
§201.3(1)(a) (Tent. Draft No. 9, 1959).

173 KRS 431.075.
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It 1s immediately manifest that this punishment 1s too lenient
for some cases of negligent mvoluntary manslaughter. The negli-
gent voluntary manslaughter, that impossible crime, takes care
of such cases as well as those which m other states would be
negligent murder. The recategorization of that offense 1s the
biggest problem m a reform of Kentucky homicide law

The decisions having to do with mvoluntary manslaughter, as
such, were m confusion m Kentucky prior to the recent case of
Marye v. Commonwealth*™ There were some decisions which
seemed to indicate that more than ordinary negligence was
required for a conviction of mmvoluntary manslaughter but other
cases seemed to hold that ordinary negligence was sufficient. At
any rate that particular matter was definitely cleared up m the
Marye case.

Marye unintentionally killed two persons while driving lus
father’s automobile. The lower court mstructed the jury that
Marye would be guilty of mvoluntary manslaughter if he “care-
lessly and negligently” ran the automobile agamst the deceased
persons causing therr deaths. The jury found Marye guilty on
each count; he had been indicted on two counts for mvoluntary
manslaughter, one for each person killed. The appellate court
reversed the conviction, holding that the imstructions permitted
a conviction based upon ordinary negligence and that more than
ordinary negligence, namely gross negligence, was requred.
Gross negligence, it should be pomted out, 15 an outmoded
phrase 1n defining the negligence requusite for mvoluntary man-
slaughter. The court defined gross negligence as the failure to
exercise slight care. As an editorial writer of the time pomted
out, “slight care 1s practically no care at all.”*"® Most courts today,
as previously pomted out, use the term reckless to define the
negligence required for mvoluntary manslaughter. But Kentucky
continues to use gross negligence to define the degree of negli-
gence required for the crime.™

The trouble 1s that the voluntary negligent manslaughter'™
has pre-empted the use of the word reckless for describing the
negligence requisite for mmvoluntary manslaughter in this state.

174 Marye v. Commonwealth, 240 S.W.2d 852 (Ky. 1951).
175 Lexington Leader, November 13, 1951, p

178 Marye v. Commonwealth, 240 S, w.ad 852 (Ky 1951).
177 Pp 97-100 supra.



1962] Kentucky Homacoe Law 115

Current Kentucky cases are consistent m using reckless and/or
wanton to define this impossible crime.*”®

Summation:

It has been shown that Kentucky law presents serious prob-
lems on both the voluntary and mvoluntary manslaughter levels.
There should be no negligent voluntary manslaughter, but there
15 1n Kentucky and it 1s defined as an unlawful homicide resulting
from wanton and/or reckless conduct. Only one other state has
been found that has this impossible crime. Furthermore the
crime has pre-empted the word reckless, which 1s the term ordi-
narily used to define the negligence requsite for mvoluntary
manslaughter. Unhappily, the Kentucky courts define the negli-
gence required for mvoluntary manslaughter as gross negligence.
Gross negligence 1s an out-moded term no longer used m crimmal
law 1™ The Kentucky Court of Appeals defines gross negligence
as want of slight care, which for all practical purposes 1s no care
at all. The situation 1s serious but the matter 1s so firmly en-
trenched 1n decision law that only legislative action will correct it.

(b) The Misdemeanor-Manslaughter

If a person unintentionally commits a homicide while m the
commussion of a felony, he 1s guilty of murder at common law ¥
The crime, usually designated as the felony-murder, survives
as a common law crime m Kentucky,'®! although there are con-
trary decisions. Similarly, where one while m the commssion of
an unlawful act not amounting to a felony unmtentionally kills an-
other, it 1s mvoluntary manslaughter at common law, and thus 1s
called the misdemeanor-manslaughter. The prmeiple, like the
felony murder, finds ample support m the Kentucky cases.
However; the crime 1s pumished as a common law misdemeanor
rather than as mvoluntary manslaughter!®? as in other states.

Ornigmally, as m the case of the felony murder, the rule
operated automatically If it was shown that the accused was

178 E.g., Little v. Commonwealth, 344 SW.2d 619 (Ky. 1961); Mullins v.
Commonwealth, 269 S.W.2d 713 (Ky. 1954); Marye v. Commonwealth, 240
S.w.2d 852 (Ky. 1951).

179 And rarely in cwil actions. It 15 an ambiguous phase which has been
almost wholly discarded.

181 Cases cited note 58 supra.

182 For an attempted rationalization of why the cnme 1s pumished as a
common law misdemeanor 1 Kentucky see Note, 39 Ky. L.J. 351 (1951).
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engaged m the commission of a misdemeanor, or even of a mere
civil wrong at the time of the umntended homicide, he was
guilty of manslaughter.®® Later the law developed that the
unlawful act out of which the killing arose must be malum wn se
and not merely malum prohibitum. For a while the phrase malum
wm se was mterpreted to mean dangerous m itself, but it was
later mterpreted to mean morally or socially dangerous m itself.
Under such an mterpretation one who attempted to commit
suictde m a hundred acre field and unintentionally killed a tramp
asleep m a nearby clump of bushes would be guilty of man-
slaughter smce attempted swmicide, a common law misdemeanor,
1s a morally reprehensible offense.

About nimety years ago a tendency toward a return to the
early meanmng of the phrase became apparent. This arose first
on the murder level m a senes of vitriolic attacks by Judge
Stephen culmmating m his historic decision m Regina v. Serné'®*
that a person accused of murder would not be guilty under the
felony murder rule unless the felony out of which the homcide
arose was dangerous m itself. This fortunate retwrn to the early
meaning of the doctrme had its parallel on the msdemeanor
manslaughter level m the leading case of Regina v. Franklin'®
Since these two cases the law m England has been that the
basic test 1s the amount of danger m the act causing the death
rather than its lawfulness or unlawfulness.*s®

American courts are gradually, but surely, comng to the
same conclusion. Professor Robmson states the situation as
follows:

[The] phrase not amounting to a felony 1s not of much
present day importance, because courts have ruled that it 1s
not the fact that the subordinate act, either misdemeanor
or felony, 1s prohibited by statute, but that it 1s the char-
acteristics of the prohibited subordinate act that make the
unmtended killing a crime. If the subordinate act 1s danger-
ous to the lives and safety of others, then a killing, though

unimtended, which occurs m the commission of the sub-
ordinate act 1s a crimmal homicide, provided, of course,

183 Moreland, The Law of Homicide 186 (1952).
184 [1887] 16 Cox Crim, Cas. 311.

185 [1883] 15 Cox Crim. Cas. 163

186 Moreland, The Law of Hom1c1de 229 (1952).
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that the killing was the natural or necessary consequence
of the subordinate act.}87

Stated 1 this way, the misdemeanor manslaughter 1s prac-
tically synonymous with the negligent manslaughter, and that 1s
the current opmion.’®® The test i all such cases then becomes
the usual criterion for crimmal negligence on the manslaughter
level: did the conduct of the accused amount to reckless disre-
gard for human life and safety under the circumstances?*®®

The language used m many of the Kentucky misdemeanor
manslaughter cases would seem to mdicate a blind following of
the historic rule that an unmtentional homicide occurring m the
course of an unlawful act less than a felony is necessarily man-
slaughter, even though there was no danger mvolved mn the act.
For example, the Kentucky Court of Appeals said i a recent
opinion:

Involuntary manslaughter 1s the killing of another m
domg some unlawful act not amounting to a felony and not
likely to endanger human life and without mtention to kill,
or the killing of another while domg a lawful act m an
unlawful or negligent manner, where the negligence 1s such

as to indicate a disregard for human life.l?® (Emphasis
added.)

Does the Kentucky Court of Appeals really mntend to say that
a killing occurring in the commussion of an unlawful act not likely
to endanger human life 1s mvoluntary manslaughter?

William Rice 1n a recent study of the Kentucky misdemeanor
manslaughter cases*®® comes to the conclusion that, while the
language used by the court would seem to go that far, the facts m
practically all of the cases where such language 1s used show
sufficient negligence to warrant a conviction on that ground. He
concludes that “whether Kentucky, or mdeed most any court

187 Robmson, Manslaughter by Motonsts, 22 Min. L. Rev. 755 (1938). See
generally 1d, at 774,

188°E.g., Model Penal Code §201.3(1)(a) (Tent. Draft No. 9, 1959), which
elimmnates the misdemeanor manslaughter category and makes “recklessness” the
test for the negligent manslaughter.

189 See the discussion of the negligent manslaughter, p. 113 supra; Moreland,
’§he g..aiﬂg gg )Hormcxde 195 (1952); Model Penal Code §201.3(1)(a) (Tent. Draft

0. 9, .

100 Middleton v. Commonwealth, 304 Ky. 784, 785, 202 S.wW.2d 610, 611
(1947) (citing sumilar cases).

191 Note, 41 Ky. L.J. 94 (1952).
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will convict of mvoluntary manslaughter on the sole ground that
the homicidal act was committed m the perpetration of an
unlawful act where there 1s no negligence 1s doubtful.”**2

The oft-repeated rule of the court on this matter i1s most
unfortunate. The rule 1s outmoded and unsound and may lead
to a result of mjustice m a particular case at any time. The doc-
trme should be rephrased to conform to the present consensus
of judicial opmion that a homicide occurring i the course of a
misdemeanor 1s not mvoluntary manslaughter unless the mis-
demeanor 1s sufficiently dangerous m itself to cause the de-
fendant’s act to be crimmally negligent.

(¢c) Homucide resulting from an act creating such an extreme
risk of death or great bodily injury as to manifest a wanion
wmdifference to human life, as mnvoluntary manslaughter n
the first degree.

The discussion of mvoluntary manslaughter up to this pomt
would seem to indicate that the recommended statutory definition
of the offense would embrace the two closely related common
law offenses, the negligent manslaughter and the misdemeanor
manslaughter. It would further appear that the recommended
provision would adopt the current opmmon that the misdemeanor
manslaughter 1s practically synonymous with the negligent man-
slaughter, so that the recommended test m all involuntary man-
slaughter cases would be the usual criterion for criminal negli-
gence on the manslaughter level: did the conduct of the accused
amount to reckless disregard for human life and safety under the
circumstances?®?

But such 1s not to be the case. Such a provision would
represent modern thinking as to mvoluntary manslaughter, as
illustrated by the provision defining the crime m the Model Penal
Code of the American Law Institute. However, those who have
worked upon the recommended Homicide Act have come to a
conclusion which mmvolves the addition of unmtended hommcides
anisimg out of wanton negligence to the mvoluntary manslaughter
provision.

Such a deviation from the Model Code definition and the
prevailing situation m practically all other states, most of which

192 I, at 96.
193 See pp. 116-17 supra.
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retam the negligent murder,*®* 1s occasioned n part by the at-
tempt to elimmate that impossible crime, the negligent voluntary
manslaughter, by moving cases which are negligent murder m
most other states mto the mvoluntary manslaughter category
This 1s done by suggesting that mmvoluntary manslaughter shall
be divided mto two degrees: (1) mvoluntary manslaughter 1n the
first degree, requiring an act creating such extreme risk of death
or great bodily mjury as to manifest a wanton mdifference to the
value of human life according to the standard of conduct of a
reasonable man under the circumstances, and (2) mvoluntary
manslaughter 1n the second degree requiring recklessness only

It 1s of course mtended that real meaning be given the
word wanton m the definition of mvoluntary manslaughter m
the first degree for otherwise the purpose of adding it to the
customary definition of mvoluntary manslaughter would be de-
feated. For example, it 1s not mtended that it be mterpreted as
synonymous with “reckless,” the word used in definmg mvoluntary
manslaughter i the second degree. The two words are not
synonyms, although sometimes carelessly and loosely used as
such, as m the current definition of negligent voluntary man-
slaughter i Kentucky ** One of the most satisfactory definitions
of wantonness 1s found m the dictionary where it 1s defined as
“arrogant recklessness.”?® Recklessness 1s the word that 1s most
commonly used m describing the behavior requred for the
negligent involuntary manslaughter. The addition of the adjec-
tive “arrogant” 1s mdicative of the “still higher degree” of danger
and the “depraved mmd™*" commonly required in other junsdic-
tions for murder.*®® It 1s mtended that the use of the phrase
“wanton mdifference to the value of human life” in the definition
of involuntary manslaughter in the first degree shall serve to bring
those cases which would be negligent murder m other junisdic-
tions, and which are presently negligent voluntary manslaughter
m Kentucky, mto the coverage of the wnvoluntary manslaughter
1 the first degree provision recommended 1n the proposed act.

194 Moreland, The Law of Homicide ch. 13 at 218-17 (1952).
105 See Marye v. Commonwealth, 240 S.W.2d 852 SKy. 1951).
186 Webster, New International Dictionary 2871 (2d ed. 1934).
197 See pp. 67-68 supra.

198 Moreland, A Ratiopale of Criminal Negligence 63-65 (1944); Moreland,
The Law of Homicxde 83-34 (1952); see Tincher, Proposed Statutory Reform of
Negligent Homicide in Kentucky, 30 Ky. L.J. 841, 356 n.84 (1942).
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The desire to elimnate the negligent voluntary manslaughter
and other reasons which have prompted inclusion of the second
degree mvoluntary manslaughter provision m the proposed act
will now be discussed m more detail.

(1) The desire to elimmate the negligent voluntary man-
slaughter.

As has been stated, a primary objective of those who have
worked upon the recommended Homicide Act 1s the elimmation
of the negligent voluntary manslaughter. As pomted out mn the
discussion supra, the crime 1s a contradiction m terms, smce a
negligent act 1s never a voluntary (willful) one, no matter how
great the negligence.

There 1s a division of case authority as to whether the common
law negligent murder survives m this state.® Those judges who
repudiated the placing of this common law offense upon the
murder level apparently thought that the penalty for mvoluntary
manslaughter, where such an unmtended killing would naturally
fall, was too lement, so the offense of voluntary negligent man-
slaughter was created to take care of such cases.?*

Faulty reasoning supported the placing of such cases m the
voluntary manslaughter category One was the argument that
one wntends the natural and probable consequences of his acts.
It 1s true that such a proposition, somewhat shaky at its best,
appears m the law of homicide on the wntentional murder level.
But the rule 1s never applied unless the result 1s practically certain
to follow from the act,*** as when, for example, one fires 2 gun
mto a crowd of people. There a result of death or grnevous bodily
harm to someone 1s practically certamn and if a killing occurs the
crime may be wntended murder Not so mm the negligence cases.
There the result 1s never practically certan (if it 1s negligence)
and the offense 1s never intended.

It 1s believed that the best explanation for the creation of
the negligent voluntary manslaughter 1s, as suggested, that it was

199 See pp. 67-75 supra and authorities cited.

200 Common law negligent murder may also be prosecuted as a common law
offense (murder) under KRS 431.075 but the pumishment provided by this
statute 15 so lenient as to make the offense of little value as a practical matter.
Ordinarily the prosecutor will attempt to get a conviction of voluntary man-
slaughter where the punishment runs, i the discretion of the jury, from two to
twenty-one years.

201 Moreland, The Law of Homuicide 18-19 (1952); pp. 97-98 supra.
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an attempt to reach a proper result as to the pumishment m such
cases. Not willing to convict such offenders of common law
negligent murder, yet believing that the penalty for mvoluntary
manslaughter was too lement, the judiciary created the new
offense, which m a way solved the problem of punishment, smce
it permitted the jury m its discretion to give a pumshment rangmg
from two to twenty-one years, but created a preposterous tech-
mcal situation by placmng the crime mn the voluntary man-
slaughter category

But whatever the reasoning that led to the creation of the
negligent voluntary manslaughter may have been, the offense was
created and its presents a situation that should be corrected. The
proposed act recommends placing such cases m the mvolun-
tary manslaughter category Such homicides are ummntended kill-
mgs and so to label them wnvoluntary manslaughter 1s perfectly
reasonable. However, the fact remams that placing such homi-
cides m the mvoluntary manslaughter category does reduce such
offenses from murder to mvoluntary manslaughter, the wisdom of
which might be questioned.

(2) Varous additional factors making the reduction desir-
able.

The negligent murder 1s unpopular in Kentucky There has
always been a split of authority m the state as to the survival of
the common law negligent murder.?> The only statutory murder
m the state 1s willful murder.?*® The Kentucky Legislature made
its position clear as to the common law negligent murder when it
promulgated KRS 481.075. That statute, which makes a prosecu-
tion for a negligent murder lighly improbable because of the
small pumshment it provides, indicates that the Kentucky Legis-
lature considered the negligent murder concept unwise public
policy

The fact that this offense 1s punmished as murder m almost
every other state and that it 1s embodied m the current Homicide
Act promulgated by the American Law Institute?® has naturally
been a source of considerable concern to those who are recom-
mending that the offense be placed i the mvoluntary man-

202 Pp, 67-75 supra.
203 KRS 435.010.
204 Model Penal Code §201.2(1)(b) (Tent. Draft No. 9, 1959).
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slaughter category This concern 1s mcreased by the fact that m
some states, mcluding New York®® for example, the offense may
mcur a statutory penalty of murder i the first degree. But, while
this 1s true, prosecutions of the offense under state murder
statutes are not very common and convictions of murder exceed-
mgly rare. An examimation of the Sixth Decemal Digest of the
American Digest System for the ten-year period, 1946-1956,
verifies this conclusion. Compilers of casebooks on crimmal law
are still able to find cases where the accused was convicted of
murder 1n some degree, but these decisions are gradually becom-
g scarcer.

Does this mean that the offense 1s a mere historic survivor
and continued m state statutes without a re-exammation of its
present day desirability? More mmportantly, may one pursue the
same line of thought and question whether the offense was
mcorporated 1 the current draft of the Model Penal Code with-
out sufficient consideration of the wisdom of such categorization?

It 1s believed that a negative answer should be given to such
questions. The offense 1s still alive and it still has utility Occa-
sionally the facts of a particular homicide mdicate conduct so very
dangerous and so callous and extremely mdifferent to human life
and safety as to warrant the pumishment reserved for murder.?®
One may go further and say that if he were drafting a homcide
act for any other state but Kentucky, he would mcorporate the
offense m the murder category Where the great majority of
states solve a problem m a particular way, there 1s a strong urge
to do likewsse.

But this act 1s not bemg prepared for use m any state other
than Kentucky While Kentucky stands almost alone, the state
has made it clear by statute and by decision that she does not
support the punishment of the negligent murder as murder, but
as manslaughter. That manifest state public policy 1s decisive
on the matter, it 1s believed. At any rate it has been the decisive
factor to those working on the proposed act.

It should be added however that while existing Kentucky
policy and law have been the decisive factors in mcorporating the
common law negligent murder mn the mvoluntary manslaughter

205 NY., Penal Law §1044.
208 E.g., Collings, Negligent Murder—Some Stateside Footnotes to Director of
Public Prosecutions v. Smith, 49 Cal. L. Rev. 254 (1961).
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division of the proposed act, an additional factor has been the
fact that the group working upon the act 1s somewhat hesitant
to reactivate the offense.2*” This offense 1s, after all, unintentional
and there 1s a certamn hesitancy to pumish the offense with
penalties reserved for murder, regardless of what 1s done m other
states. Five persons worked upon the proposed act. One of these
was strongly opposed to imncorporating the negligent murder m
the act on the ground that an unmintended killing should not be
punished as murder. Another member of the group took a strong
position for the mcorporation of the negligent murder 1n the act
on the ground that it was a common law offense, was mcorporated
m practically all state homicide acts, and that certamn unintended
wantonly negligent killings merited that high degree of punish-
ment. In the end the group of five voted four to one to continue
pumshing the offense as manslaughter. The net result 1s that
unmtended homicides ansing out of wanton negligence, now
punished m the state as negligent voluntary manslaughter would
be pumished under the act as mmvoluntary manslaughter m the first
degree thus creating a technically correct label for such offenses,
since they are, m fact, unintended (involuntary)

(8) The deswre to elimmate the felony willful murder.

There 1s an unfortunate line of decisions in Kentucky which
gwe credence to an mmpossible crime, the felony willful murder.2°8
This crime 1s on its face a contradiction 1 terms, because the
felony murder 1s an unintentional homicide, not a willful one.
Apparently the Kentucky courts comed the offense when they
repudiated the common law felony murder. The punishment for
mvoluntary manslaughter, a year i the county jail or a fine of
5000 dollars or both, was considered too small for such a killing
so the courts created the new offense, the felony willful murder,
which has a pumishment of confinement for life or death under
Kentucky’s willful murder statute, KRS 431.010.

The crime, like the negligent voluntary manslaughter, should
be weeded out of the law However, the offense 1s so firmly
embedded n the cases that it 1s believed that there would be little
hope that the courts would repudiate it by overruling the doc-

207 There are a number of distingmshed American and Enghsh authorities
who have rejected the notion of negligent murder. Id. at 2
Pp. 83-84 supra.
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trme. Not only would the courts have to repudiate cases like
Tarrance v. Commonwealth®® and similar decisions supporting
the doctrme®®® but the pumishment for common law felony
murder or mvoluntary manslaughter would still be, under KRS
431.075, a maximum of one year confinement or a fine of 5000
dollars, or both, an msufficient pumishment for such an offense as
the common law felony murder.

It 1s believed that the proposed new offense, nvoluntary
manslaughter 1n the first degree, offers a solution to the problem.
This solution 15 buttressed upon the following reasonmng. As
pomted out m the foregomng discussion at pages 75-76, the felony
murder doctrine exists today only if the felony out of which the
killing arose was extremely dangerous to life and limb and likely
m itself to cause death. How dangerous? So extremely dangerous
as to make the act wantonly indifferent to the lives and safety of
others.?® Thus, today, the conduct required for the felony murder
15 the same as that required for the negligent murder.

And theremn lies the solution to the felony willful murder m
Kentucky This paper has gone to considerable length to develop
the proposition that the common law negligent murder (currently
punushed as negligent voluntary manslaughter m Xentucky)
should be punished under a proposed mvolnutary manslaughter
m the first degree statute, which defines the new offense m
terms commonly used m other states to describe the negligent
murder. It 1s now proposed to pumsh the common law felony
murder (currently pumished as felony willful murder m Ken-
tucky) under the same recommended mvoluntary manslaughter
m the first degree statute since the definition of the felony
murder has become parallel with the definition of the negligent
murder 1 current thinking and modern cases.

(d) The problem of pumshment for manslaughter—voluntary
and mvoluntary.

The problem of punishment for both voluntary and mvolun-
tary manslaughter remams to be solved. At the present tume the
punishment for voluntary manslaughter under KRS 435.020 1s

209 965 S.W.2d 40 (Ky. 1953).
2092 Cases cited notes 77-80 supra.
210 See cases cited note 55 supra.
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confinement 1 the penitentiary for not less than two nor more
than twenty-one years; the proposed Act recommends no change.

Involuntary manslaughter 1s not a statutory offense in Ken-
tucky but 2 common law misdemeanor, the pumshment for which
under KRS 431.075 1s imprisonment 1 the county jail for a term
not exceeding twelve months or by a fine not exceeding 5000 dol-
lars, or both. However, the crime of involuntary manslaughter, as
proposed m the Homicide Act, includes not only those offenses
now pumshed under KRS 431.075, but in addition homicides
ansimg out of wanton negligence now punished under KRS
435.020 as negligent voluntary manslaughter by confinement m
the penitentiary for not less than two nor more than twenty-one
years. So it 1s immediately seen that the proposed mmvoluntary
manslaughter provision 1s an enlarged, consolidated one m-
corporating ewsting punishments ranging all the way from
a mmimum of a fine to 2 maximum of twenty-one years m the
penitentiary

Alternate methods of handling the punishment for the en-
larged offense are possible. One method 1s to provide a punish-
ment for the crime of mvoluntary manslaughter to range all the
way from a mmmmum of a fine, let us say, to whatever maximum
mmprisonment 1s deemed desirable. The jury would fix the punish-
ment to be given m a particular case within the bounds of the
broad scale prescribed. One objection to this method 1s that a
jury might pumsh mvoluntary manslaughter by a penalty far m
excess of the present punishment.

The other method of handling the problem of punishment
under the proposed enlarged mvoluntary manslaughter statute
would be to divide the offense into first and second degrees pro-
viding for each degree the mmmum and maximum pumshment.

It has been determmed to divide the crime mto two degrees.
Involuntary manslaughter m the first degree will encompass the
unintentional homicide arising out of an act creating such an
extreme risk of death or great bodily mjury as to manifest a
wanton indifference to human life and safety according to the
standard of conduct of a reasonable man under the crrcumstances.
Involuntary manslaughter m the first degree could be punishable
by confinement m the penitentiary for not less than two nor
more than fifteen years. This pumishment 1s suggestive and mght
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be changed m the discretion of those who give further considera-
tion to the problem. It will be noted that the maximum pumsh-
ment suggested, fifteen years, 1s six years less than the possible
maximum punishment possible for the existing negligent volun-
tary manslaughter, and that the proposed categorization mcludes
possible extreme cases which would be negligent voluntary man-
slaughter under existing Kentucky law However, it 1s thought
that the maxmum pumshment for mvoluntary manslaughter
should not be as great as the maximum of twenty-one years
provided for voluntary manslaughter.

It 1s recommended that mvoluntary manslaughter i the
second degree be made an unmtentional homcide ansing out of
an act showing reckless disregard for human life and safety It
1s suggested that the punishment prescribed for that offense be
confinement m the county jail for a period not exceeding one year
or a fine not exceeding 5000 dollars or both. Ths 1s the existing
punishment for mvoluntary manslaughter under KRS 431.075.

Recapitulation of Suggested Pumshment for Voluntary and
Involuntary Manslaughter

A. Voluntary manslaughter. Confinement in the penitentiary
for not less than two nor more than twenty-one years.

B. Involuntary Manslaughter.

(1) Involuntary manslaughter mn the first degree. Confine-
ment 1 the penitentiary for not less than two nor more than
fifteen years.

(2) Involuntary manslaughter m the second degree. Im-
prisonment m the county jail for a term not exceeding twelve
months or a fine not exceeding five thousand dollars, or both.

In conclusion, it should be emphasized that existing penalties
for manslaughter, voluntary and mvoluntary, vary widely i the
different states. Typical maxima for manslaughter (where the
offense 1s not divided mto voluntary and mvoluntary divisions),
or voluntary or first degree manslaughter where those crimes are
separated, are 10-20 years mmprnsonment. Mimma, if any, are
typically short, such as one year. Involuntary manslaughter or
second degree manslaughter, where those crimes are separated,
1s typically pumishable by a maximum of 5 years or less.?* Thus

211 The following footnote, taken from the Model Penal Code §201.8, com-
(Continued on next page)
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it 1s apparent that mndividuals, like the states, will vary widely
as to the penalties for manslaughter, particularly where it m-
cludes, as mn the recommended Homieide Act, what in other
jurisdictions 1s ordinarily pumshed as negligent murder. Those
who have worked upon the act have followed existing Kentucky
law on the matter so far as seemed possible.

III. Prorosep Homicme Act

The group which has studied the homicide laws of Kentucky
recommends the adoption of the following Homicide Act:

Murder. Any person who commits willful murder shall be

punished by confinement m the penitentiary for life, or for

a mmmum of twenty years before becommg eligible for
parole, or by death.

Comment: These recommendations change existing Kentucky
law 1 only one particular—three mstead of two choices of pumsh-
ment are provided. At present the jury has a choice between
life imprisonment and death. As pomted out m an editorial in the
Courier Journal on February 16, 1960, juries are often reluctant
to give a death sentence, while for offenses which shock the

(Footnote continued from preceding page)
ment at 49 (Tent. Draft No. 9, 1959), 1s presented as a categonzation of the
pumshment provided for manslaughter 1n the vanous states:

A tabulation of existing provisions:

[Sentence] [No. of States] [Sentence] [No. of States]
5-21 1 1-14 1
5-20 1 1-12 1
5-15 1 1-10 10
4-1ife 2 1-8 2
2-30 1 1-5 2
2-21 2 4 mos.-20 1
2-10 1 0-Life 1
2-7 1 0-30 1
1-30 1 0-20 5
1-21 1 0-15 3
1-15 1 0-10 4
1-20 2 0-1 1

Involuntary manslaughter or second degree manslaughter, where those cnimes
are separated, 15 typically punished by a maximum of five years or less.

[Sentence] [No. of States] [Sentence] [No. of States]
3-5 1 0-15 2
1-5 1 0-10 1
1-3 1 0-5 3
8 mos.-3 1 0-4 2
0-20 1 0-8 3
0-1 4

Under the Wisconsin reckless homicide statute, the maximum imprisonment
15 five years, and there 1s no mummum,
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community a life sentence, which can end m eight years by parole
under 439.110(3), sometimes sets off a public outery So a death
sentence may be deemed too severe, and a life sentence, subject
to parole m eight years, too lenient. As suggested in the editonal,
a third choice of a mmimum of twenty years before possibility of
parole would fill this gap and give the jury a much needed
additional choice.

Voluntary Manslaughter-

(1) An unlawful homicide, which would otherwise be willful
murder, shall constitute voluntary manslaughter when:

(a) committed m sudden affray or heat of passion 1m-
mediately caused by a provocation sufficient to deprive
a reasonable man of his self-control and power of cool
reflection

(b) the homicide would be m defense of self, of another
person, or of habitation were it not for the fact that the
offender was at fault m bringing on the difficulty, or n
erroneously and unreasonably believing that his life or
the life of another was m danger, or m using greater
force than was reasonably necessary

(c) the person who committed the killing or was a party to
it was at the time suffermg from such abnormality of
mmd, although not legally imsane, whether ansing
from a condition of retarded development of mind or
any mherent causes or mduced by disease or mjury, as
substantially rmpaired his mental responsibility for his
acts and omissions i domg or bemg a party to the
killing

(d) the person who committed the killing or was a party to
it was at the time so ntoxicated as to be unable to
form the willfulness requsite for murder

(2) any person who commits voluntary manslaughter shall be
confined m the penitentiary for not less than two nor more
than twenty-one years

Comment: This four part voluntary manslaughter provision
in an attempt to codify existing Kentucky law except for the
negligent, voluntary manslaughter. The offense which 1s now
called negligent, voluntary manslaughter 1s transferred to the
mvoluntary manslaughter provision. If the plan has been
achieved, a voluntary manslaughter can occur under the proposed
act m the case of a willful (intentional) killing only
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Part (a) of the definition 1s intended as a codification of the
common law as to provocation and 1s believed to be a codifica-
tion of existing Kentucky law *# The law as to provocation as a
reducing agent 1s being extended m a number of junsdictions.
This definition, it 1s believed, allows the courts, if they desire, to
follow the trend of these jurisdictions.

Part (b) 1s mtended also as a codification of the common law,
supported by Kentucky decision. Imperfect defense of self, of
another, or of habitation as a basis for a conviction of voluntary
manslaughter has a long history and 1s recogmzed i other
junisdictions. Part (c) softens the legal test of msanity, which 1s
under strong national and mternational pressure, and furnishes a
most valuable device for cautious expermmentation m fringe
cases of mental disorder. The provision 1s taken from the new
English act of 1959. Part (d) 1s a codification of the rule found
m a number of Kentucky cases that mtoxication of the accused
will serve to reduce willful murder to voluntary manslaughter
if it renders him ncapable of forming the willfulness (mntention)
requsite for murder.

One reason for mcluding Parts (b), (c), and (d) m the
proposed provision, aside from thewr own mirmsic value, 15 to
assist in making clear the legislative mtent that negligent volun-
tary manslaughter 1s abolished by the act. Kentucky cases
supporting the offense are no longer to be followed by the courts.

An alternate voluntary manslaughter provision 1s also pre-
sented.

Voluntary manslaughter. Any person who commits volun-

tary manslaughter shall be confined in the penitentiary for
not less than two nor more than twenty-one years.

Comment: Thus 1s a recodification of KRS 435.020. While the
study group prefers the four part, definition form provision it
realizes that there may be objection to the wording m some of the
parts which could defeat the whole act m the legislature. Thus
alternate 1s suggested for such a contingency

The pumishment for voluntary manslaughter remams un-
changed under the proposed Act.

212 Sudden affray does not fit easily 1 the provocation category so is often
added as an additional category. Note 145 supra; Pennington v. Commonwealth,
344 S.W.2d 407, 409 (Ky. 1961).
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Involuntary manslaughter.

Involuntary manslaughter in the first degree. Any person
who causes the death of a human beimng by an act creating
such extreme risk of death or great bodily mjury as to
manifest a wanton mdifference to the value of human life
according to the standard of conduct of a reasonable man
under the circumstances shall be confined m the pem-
tentiary for not less than two nor more than fifteen years.

Involuntary manslaughter mn the second degree. Any
person who causes the death of a human being by reckless
conduct according to the standard of conduct of a reason-
able man under the circumstances shall be mmprisoned m
the county jail for a term not exceeding twelve months or
fined a sum not exceeding five thousand dollars or both.

Comment: It 1s mtended that the definition of mvoluntary
manslaughter i the first degree mclude what would be negligent
murder mn most other states. Three prmcipal factors have caused
the mclusion of the common law negligent murder situations m
the mvoluntary manslaughter m the first degree provision: (1) a
desire to elimmate the negligent voluntary manslaughter from
Kentucky law, (2) the belief that regardless of the situation m
most other states, neither the Legislature nor Kentucky courts
favor the crime of negligent murder, but believe the offense
should be no more than manslaughter even where the negligence
1s of high degree, and (3) a hope that the courts will now
repudiate the felony willful murder and divert such cases to the
new mvoluntary manslaughter m the first degree category smce
such cases are really umintentional felony homicide situations
where the test of liability should be extreme danger m the
felonious act, not willfullness.

The pumshment for involuntary manslaughter i the first
degree 1s merely a suggestion, and 1s less than the present punish-
ment for negligent voluntary manslaughter, the offense for which
the provision 1s primarily mtended.

Involuntary manslaughter m the second degree embraces
those cases now pumished as common law mvoluntary manslaugh-
ter. By usmg the phrase “reckless conduct™? mn the proposed

213 Tt should be noted that the Model Code uses the one word “recklessly”
to define the negligence requisite for manslaughter (the Model Code also incorpo-
rates the negligent murder(}. Model Penal Code §201(1)(a) (Tent. Draft No. 9,
1959). “Reckless conduct,” the phrase used in this proposed provision, 1s taken

(Continued on next page)
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provision, the phrase employed by most other jurisdictions and
the Model Penal Code, it 1s hoped that the definition of the negli-
gence required for common law mvoluntary manslaughter will be
more clear than the one currently used by the Court of Appeals.®*

The proposed pumishment 1s the same as the existing one,
mmprisonment 1n the county jail for a term not exceeding twelve
months or a fine not exceeding five thousand dollars, or both. It
1s believed that juries and the public generally do not subscribe
to a pumishment greater than this for a negligent homicide on this
level.

Proposed Homicide Act in Compact Form

In order that the reader may see the entire act m compact
form with no comments it 1s presented below-

Maurder. Any person who commits willful murder shall be punished
by confinement m the penitentiary for life, or for a mmmmum of
twenty years before becoming eligible for parole, or by death.
Voluntary Manslaughter. (1) An unlawful homicide, which would
otherwise be willful murder, shall constitute voluntary manslaugh-
ter when:

(a) committed 1 sudden affray or heat of passion immedi-
ately caused by a provocation sufficient to deprive a
reasonable man of his self-control and power of cool
reflection

(b) the homicide would be mn defense of self, of another
person, or of habitation were it not for the fact that the
offender was at fault in bringing on the difficulty, or in
erroneously and unreasonably believing that lus life or
the life of another was m danger, or mn using greater
force than was reasonably necessary

(e) the person who committed the killing or was a party
to it was at the time suffering from such abnormality
of mind, although not legally msane, whether arismg
from a condition of retarded development of mind or
any mherent causes or mduced by disease or mjury, as
substantially impaired his mental responsibility for his
acts and omissions m domng or bemng a party to the
killing

(Footnote continued from preceding page)

from the new Wisconsin Criminal Code, which uses no description other than tlus
phrase. Wis, Stat. Ann §940.06 (1958). “Recklessly” or “reckless conduct” 1s now
commonly used to describe this offense. Compare KRS 435.010 which uses the one
word “willful” to describe intentional murder.

214 See pp. 123-24 supra.
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(d) the person who committed the killing or was a party
to it was at the time so intoxicated as to be unable to
form the willfulness requisite for murder

(2) any person who commits voluntary manslaughter shall be
confined m the penitentiary for not less than two nor more
than twenty-one years

[Voluntary manslaughter. Any person who commits voluntary

manslaughter shall be confined m the penitentiary for not less than

two nor more than twenty-one years.] (This 1s the alternate pro-
vision. )

Involuntary manslaughter.

Involuntary manslaughter m the first degree. Any person who
causes the death of a human bemg by an act creating such extreme
risk of death or great bodily mjury as to manifest a wanton mndif-
ference to the value of human life according to the standard of
conduct of a reasonable man under the circumstances shall be
confined m the penitentiary for not less than two nor more than
fifteen years.?15

Involuntary manslaughter m the second degree. Any person
who causes the death of a human bemg by reckless conduct ac-
cording to the standard of conduct of a reasonable man under the
crrcumstances shall be imprisoned 1n the county jail for a term not
exceeding twelve months or fined a sum not exceeding five thou-
sand dollars or both.

215 When the 1962 Kentucky Legslature adopted this provision (KRS

435.022) the mmmum impnsonment was reduced from two years to one year.
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