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I. OVERVIFi! OF THE FEDERAL SECURITIES LAWS

A.

cC.

Federal Jurisdiction. Federal jurisdiction

over transactions involving securities is based

on Congress' power to regulate interstate commerce.
Federal securities laws therefore apply to

all transactions involving a security which

uses "any means or instruments of transportation
or communication in interstate commerce or

of the mails." Securities Act of 1933, §5.

1. Federal jurisdiction over securities has
been expansively applied to include intrastate
use of the mails and intrastate telephone
calls to accomplish any portion of a transac-
tion.

The Securities Act of 1933. The "Securities
Act” cor the "'33 Act" has two basic objectives:

1. To provide investors with material financial
and other information concerning securities
cffered for public sale, generally through
a formal registration statement filed
with the Securities and Exchange Commission
("SEC") and distributed to investors;
and

2. To prohibit misrepresentation, deceit
and other fraudulent acts and practices
in the sale of securities generally (whether
or not the securities are regquired to
be registered).

3. Every offering of securities, regardless
of size must be registered with the SEC,
or an exemption must be found.

4. The '33 Act contains civil and criminal
penalties against issuers, persons signing
a registration statement, underwriters,
accountants, "or any person whose profession
gives authority to a statement made by
him, who has with his consent hbeen named
as having prepared any part of the registra-
tion statement." Securities Act of 1933,
f11(a) (4).

The Securities Exchange Act of 1934, The "Exchange
Act" or the "'34 Act" extended the "disclosure
doctrine” of investor protection to securities




listed and registered for public trading on
rational exchanges. Amendments in 1964 applied
ra2riodic reporting requirements to securities
not traded on a national exchange when the
issuer is a company having 500 or more share-
holders and assets exceeding $3 million.

1. The '34 Act requires companies to register
securities to be traded on a national
exchange such as the American Stock Exchange,
or the New York Stock Exchange. Following
this registration, which is distinct from
the registration provisions of the '33
Act, company issuers must file annual
and other periodic reports to keep the
Commission's information current.

2. Proxy solicitations from holders of securi-
ties registered under the '34 Act are
also governed,

3. The '34 Act contains provisions limiting
"margin trading"”, or the amount of credit
that may be granted for the purchase of
securities,.

4, The '34 Act also provides a system for
regulating trading practices in the national
exchanges and over-the-counter markets
to curh market manipulations and other
fraudulent practices.

5. Importantly, the registration and regulation
of broker-dealers are prescribed by the
'34 Act.

a. "Broker" is defined in §£3(4) as "any
person engaged in the business of
effecting transactions in securities
for the account of others”.

b. A "dealer" is "any person engaged
in the business of buying and selling
securities for his own account, through
a broker or otherwise,... or any
person insofar as he buys or sells
securities for his own account, either
individually or in some fiduciary
capacity but not as a part of a regular
business.”" §3(5).



&, Civil and criminal actions are available
under the '34 Act.

D. Ccther Federal Securities Laws:

1. The Trust Indenture Act of 1939 governs
bonds, debentures, notes and other debt
securities. The basic purpose of the
TIA is to provide an independent trustee
to enforce the rights of debt holders.
TIA prescribes minimum standards of inde-
pendence and trustee responsibility.

2. The Investment Company Act of 1940 governs
the activities of companies engaged primarily
in the business of investing, reinvesting
and trading in securities. The Act requires
such companies to register with the SEC
and to disclose their financial condition
and investment policies.

3. The Tnvestment Advisers Act of 1940 esta-
blished registration reguirements for
investment advisers similar to the broker-
dealer registration provisions of the
"34 Act. The Act governs persons or firms
who, for compensation, advise others about
securities transactions. Anti-fraud provi-
sions and rules thereunder are designed
to prevent fraudulent or manipulative
practices, including a requirement that
investment advisers disclose to investors
their interest in transactions executed
on behalf of a client.

4. The Securities Investor Protection Act
of 1970 created the Securities Tnvestor
Protection Corporation ("SIPC") to supervise
the liquidation of securities firms in
financial distress.

IT. DEFINITION OF "SECURITY"

A. A "security”" is defined in §2(1) of the Securities
Act of 1933 as:

"[Alny note, stock, treasury stock, bond,
debenture, evidence of indebtedness, certifi-
cate of interest or participation in any
profit-sharing agreement, collateral-trust
certificate, certificate or subscription,
transferable share, investment contract,
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voting trust certificate, certificate

~f deposit for a security, fractional
undivided interest in o0il, gas or other
mineral rights, any put, call, straddle,
option... or, in general any interest

or instrument commonly known as a "security”.

The Securities Exchange Act of 1934 §3(10)
contains a definition substantially the
same as the above.

The definition of "security" has been
construed expansively and "embodies a
flexible rather than static principle,

one that is capable of adaptation to meet
the countless and variable schemes devised
by those who seek the use »f money of

others for the promise of profits," Tcherepnin
v. Knight, 389 U.S. 332, 338 (1967); S.E.C.
v. W.J. Howey Co., 328 U.S. 293, 299 (1946);
United Housing Foundation, Inc. v. Forman,
471 U.8. 837, 848 (1975).

The Early Cases: "Investment Contracts™ under
the Howey Test.

1.

The definition of a security in §2(1)
includes a list of specific instruments,
followed by the generic label cof "investment
contract". The early cases considering

the definition of "security" construed

the meaning of "investment contracts".

The Supreme Court defined investment contracts
as:

[A] contract, transaction or scheme
whereby a person invests his money

in a common enterprise and is led

to expect profits solely from the
efforts of the promoter or a third
party, it being immaterial whether

the shares in the enterprise are
evidenced by formal certificates

or by nominal interests in the physical
assets employed in the enterprise.

W.J. Howey Co., supra at 298-99. The
Court will look to the "economic reality"

of the specific transaction. See Forman,

supra, at 848.




The Howey test, summarized, consists of
four elements: ‘

a. "An investment of money", (or other
consideration).

bh. "In a common enterprise." The "com-
monality" of a given enterprise has
been analyzed in two ways:

(i) The Third, Sixth and Seventh
Circuit Courts of Appeal have
required the presence of "horizon-
tal” commonality, defined as
the pooling of capital, received
by a promoter from multiple
investors. See Salcer v. Merrill
Lynch, Pierce, Fenner & Smith,
Inc., 682 F.2d 45%9(3rd Cir.
1982); Curran v. Merrill Lynch,
Pierce, Fenner & Smith, Inc.

622 F,24 216 (6th Cir. 1980),
aff'd on other grounds, 456
U.S. 353 (19823 ; Milnarik v.
M-S Commodities, 457 F.2d 274
(7th Cir.), cert. denied, 409
U.S. 887 (1972).

(ii) The Tenth Circuit Court of Appeals
has rejected the more stringent
"horizontal"” commonality test,
ruling that a security may be
present when there is only one
investor. This latter view
is the "vertical commonality"
approach. See McGill v. American
Land & Exploration Co., Tenth
Ciruit, No. 84-1932 (Nov. 12,
1985).

(iii) The Supreme Court has never
decided whether horizontal commonality
is required before a joint venture
may be a "common enterprise"
under the Howey test. See Mordaunt
v. Incomo,  U.S. ,
105 Ss.Ct. 801 (1985) (White,
J. dissenting from denial of
certiorari).




"With an expectation of profit."
"Profit" has been construed by the
Supreme Court to mean either:

(i) "capital appreciation resulting
from the development of the
initial investment." Forman,

supra; S.E.C. v. C.M, Joiner
Leasing Corp., 320 U.5. 344
(1943).

(ii) "participation in earnings resulting
from the use of investors' funds."
Forman, supra; Tcherepnin, supra.

(iii) Tax losses alone, do not constitute

"profits".

"Solely from the efforts of the promoter
or a third party". This element

was later expanded by the Court in
Forman to include "a reasonable expecta-
tion of profits to be derived from

the entrepreneurial or managerial
efforts of others."” Forman, supra

at 852.

Examples of transactions held to be "securities"
under the Howey and Forman tests:

a.

A contract to bottle and sell whiskey
and pay the contract holders the
proceeds less expenses. The Penfield
Co. of California v. S.E.C., 143

F.2d 746 (9 Cir. 1944), cert. denied
323 U.S. 768 (1944).

Interests in citrus groves, including
cultivation of the land, selling

the fruit, and paying net income

to investors. S.E.C. v. W.J. Howey Co.,
328 U.S. 293 (1946).

Coin investing programs. S.E.C. v,
Comstock Coin Co., CCH Fed. Sec. Law
Rep. 991,414 (D.C. Nev. 1964).

Sale of condominium units tied to
an agreement to perform rental and
other services for the purchaser.
SEC Release No. 33-5347 (1973), CCH
179,163.
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e. Multi-level "franchise" deals now
referred to as "pyramid" schemes.
S.E.C. v. Koscot Interplanetary,

Inc., 497 F. 2d 473 (5th Cir. 1974);
S.E.C. v. Glenn W. Turner Enterprises,
Inc., 474 F.2d 476 (9 Cir. 1973)

cert. denied, 414 U.S, 821 (1973).

f. Contracts to care for and sell offspring
of fur-bearing animals. Continental
Marketing Corp. v. S.E.C., 387 F.2d
466 (10th Cir. 1967), cert. denied,

391 U.S. 905 (19¢€8).

g. Cattle shelter programs relying primarily
on efforts of the promoters. American
Dairy Leasing Corp., CCH 478,584
(1971) .

h. Land purchase contracts guaranteeing
a fixed rate of return. S5.E.C. v. Lake
Havasu Estates, 314 F, Supp. 1318
(D.C. Minn. 1972).

Stock as "stock"™ within the §2(1}) definition:
United Housing Foundation, Inc. v. Forman,

421 U.S. 837. Whereas secu-ities bearing the
name "stock"™ will almost always be deemed to

be a security, the U.S. Supreme Court has adopted
an "economic reality" test to exclude so called
"stock" when the instrument does not bear the

usual characteristics of stock.

1. The "stock" in the Forman case evidenced

shares in a government-financed housing
cooperative. By its own terms the stock
could never appreciate in value, no dividends
were paid, there were no voting rights
associated with the proportinn of share
ownership and shares could not be negotiated,
pledged or hypothecated.

2. Since the instruments lacked the characteris-
tics normally associated with stock, Tcherepin
v. Knight, 389 U.S. 332 (1967), and the
purchasers lacked the requisite investment
motive, the Forman Court held that these
instruments were not securities despite
the fact that they carried the label "stock".

a. Purchasers of the "stock" were buying
a home, not an investment.
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b. When the thing being purchased is
primarily for personal use or consump-
tion, and not for investment, the
"economic reality" test of Forman
should be applied.

Notes, Bonds and Debentures: The Howey Test
Falls Short.

1. The Howey test generally does not apply
to these instruments, although a conclusive
substitute test remains elusive. The
courts have not applied the literal defini-
tion of §2(1l) to these instruments, instead
reading the term "note" very narrowly.
See Lino v. Investing Co. 487 F.2d 6891
(3rd Cir).

2. The common case of a consumer credit pur-
chase, whereby a purchaser of merchandise
gives a note in partial payment would
typically be exempt from registration
as a private transaction. However, if
this note is a "security“, the anti-fraud
provisions of the '33 Act would still

apply.

a. The several courts of appeal have
developed their own analysis to soften
the literal application of the securi-
ties laws as in the above consumer
transaction.

b. The courts have applied the introduc-
tory "context" clauses of §2 of the
'33 Act, and §3(a) of the '34 Act,
to exclude "notes" from the definition
of "security" where "the context
otherwise requires." See Joseph
v. Norman's Health Club, 336 F. Supp. 307
(D. Mo. 1977).

c. Further, §3(3) of the "33 Act exempts
from the definition of "security"
most notes having a maturity of less
than nine months, including commercial

paper.

3. The Fifth Circuit has ruled that notes
issued in "commercial" transactions are
not "securities", making a distinction



between "investment" purposes and "commercial®
motives in the issuance of a note. McClure

v. First Nat'l Bank, [1973 Transfer Binder|
Fed. Sec. L. Rep. (CCH) %93, 986 (N.C.

Tex. 1973), aff'd 497 F.2d 490 (5th Cir.
1974), cert. denied 420 U.S. 930 (1975).

a. Under this test most bank notes "issued™
by a borrower in a commercial transaction,
would not come within the definition
of a security.

b. The rationale for this test is that
banks and other commercial lenders
do not require the additional protec-
tions of the securities laws, which
were primarily intended for the investing
public. See Marine Bank v. Weaver,
455 U.S. 551 (1982) (holding that
a certificate of deposit is not a
security, noting that bank CD's are
subject to a comprehensive set of
banking regulations, including FDIC
insurance).

The Ninth Circuit has adopted a similar
test, ingquiring whether one has invested
"risk capital" or not. TFunds are deemed

to be risk capital when the payment of
interest and the repayment of the notes

is dependent on the entrepreneurial activi-
ties of the issuer. Great W. Bank & Trust
v. Kotz, 532 F.2d 1252 (9th Cir. 1976).

a. "Equity kicker" loans fall into the
category of "risk capital" since
returns are contingent to a certain
extent on the profits of the borrower.

b. The typical secured loan executed
in a commercial transaction generally
would not meet the risk capital test.

The Second Circuit focused on the distinc-
tion between long term and short term

notes (the latter being exempted securities
in §3(5)), and created a list of exempt
notes not ordinarily deemed to be "securities".
Exchange Nat'l Bank v. Touche Ross, 544
F.2d4 1126, 1137-38 (249 Cir. 1976):




(i) Notes which are a part of a
consumer financing transaction;

(ii) business loans by commercial

banks for current opperations
regardless of the length of
maturity. See Chemical Bank v.
Arthur Anderson & Co., 726 F.2d
930 (24 Cir. 1984).

(iii) home real estate loans.

(iv) unsecured character loans made
by a bank.

(v) short term notes secured by
receivables or other business
assets.

(iv) open account indebtedness converted
into a note.

b. The Second Circuit extended the above
exemption to any note bearing a "strong
family resemblance" to the exempt
notes listed.

6. The following guidelines may be gleaned

from the cases construing when a "note"
constitutes a "security". Bloomenthal,
3 Securities and Federal Corporate Law

§2.03[171:

(1)

(2)

Notes issued to finance companies

or banks are not securities under

the federal securities laws. Chemical
Bank v. Arthur Anderson & Co., 726

F.2d 930 (24 Cir. 1984). C.N.S. Enter+
prises, Inc. v. G & G Enterprises,
Inc., 502 F.2d 1354 (7th Cir. 1975);
Avenue State Bank v. Tourtelot, 379

F. Supp. 250 (N.D. Ill. 1974).

Notes issued in mercantile transactions,
and in particular as part of a trasac-
‘tion for the purchase of consumer

goods on credit, are not securities.
C.N.S. Enterprises., supra; Lino

v. City Investing Co., supra; Rosen

v. Dick [1974-1975 Transfer Binder]

Fed. Sec. L. Rep. (CCH) 494,786 (S.D.N,
Y.1974) .. See also Alberto Culver
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Co. v. Scherk, 484 F.2d 611 (7th

Cir. 1973), rev'd on other grounds

94 S. Ct. 2449 (1974). Similarly,

notes issued as part of the credit
arrangement for the purchase of real
estate in a conventional real estate
transaction probably are not securities.
Oxford Fin. Cos. v. Harvey, 385

F. Supp. 431 (E.D. Pa. 1974); Chess

v. Nieport, 386 F. Supp. 312 (E.D. Cal. 1974)}

C.N.S. Enterprises, Inc., supra.

(3) Notes issued by a private party rather
than a corporation are less likely
to be a security provided they are
issued in commercial transactions
rather than to finance a business
enterprise. Lino v. City Investing
Co., supra; Zabriskie v. Lewis, 507
F.2d 546 (10th Cir. 1974). Compare
Llanos v. United States, 206 F. 2d
852 (9th Cir. 1953), cert. denied
346 U.S. 923#(1954).

(4) Actions by a maker-borrower relating
to fraud intrinsic to what was received
rather than to the note of the maker
are more likely to result in a holding
of no security.

E. The Demise of the Sale of Business Doctrine.
1. A doctrine developed under the Howey and

Foreman cases whereby the purchase of

a controlling interest in a business through

the sale of stock, was not considered
the sale of a "security" See e.g., Canfield v.
Rapp & Sons, Inc. 654 7.24 459 (7th Cir. 1981).

a. The rationale for the doctrine was
that a purchaser of a controlling
interest in a business possesses
entrepreurial motives, and is not
the passive investor that the securi-
ties laws were primarily aimed at
protecting.

The sale of business doctrine and its

rationale were rejected by the Supreme

Court in Landreth Timber Co. v. Landreth,
U.S. , 105 S.Ct. 2297 (1985).
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The Court in Landreth reviewed a private
action based on Rule 10b-5 of the '34

Act claiming rescission and $2.5 million

in damages. The plaintiff was a tax attorney
who, with a partner, had purchased all

the stock in a lumber company. The defendant
sellers claimed that plaintiff had no

cause of action under the securities laws
because the stock sold in the transaction
fell outside the definition of "security”.
The Court found for plaintiff on the defini-
tion issue, stating:

[Wle cannot agree with the respondents
that the Acts were intended to cover
only "passive investors" and not
privately negotiated transactions
involving the transfer of control

to "entrepreneurs." Id.

The Court also identified difficulty in
determining the line between a passive
investor and one exercising "control"
over a business in cases where less than
100% of the company's stock was sold.
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REGULATION OF PUBLIC
OEFERINGS UNDER THE '33 ACT
AND THE KENTUCKY SECURITIES ACT

H. Alexander Campbell

“Wyatt, Tarrant & Combs
Louisville, Kentucky . B

I. ‘INTRORUCTION AND OVERVIEW

A. ‘Marketing the Public Offering

1. ‘Underwriting

2. Underwriting/selling affaﬁgemeﬁts
a. Letter of intent
b. Underwriting agreement
c. Selected dealers agreement
d. Agreement among underwriters

B. ‘Sources of Regulation of the the Public Offering

1. Federal securities laws

2. State securities ("blue sky") laws

3. ‘National Association of Securities Dealers
rules

II. REGULATION :QF PUBLIC OFFERINGS UNDER THE SECURITIES ACT
OF 1933 (I5U.B.C. 77a et seq.)

A, The .Statutory Core -- Section 5

1. ‘Section 5(a): the "regi stration" requirement

"Unless a registration statement is in effect
as 'to @A wsecurity, it shall be unlawful for
any person, directly or indirectly --

(1) +to make use of any means or instruments
‘0f ‘tramsportation or communication in inter-
state commerce or of the mails to sell such
security through the use or. medium of any
prospectus or otherwise, or



B.

(2) to carry or cause to be carried through
the mails or in interstate commerce, by means
or instruments of transportation, any such
security for the purpose of sale or for
delivery after sale."

Section 5(b): the "conforming prospectus"
and "prospectus delivery" requirements

"It shall be unlawful for any person, direct-
ly or indirectly =--

(1) to make use of any means or instruments
of transportation or communication in inter-
state commerce or of the mails to carry or
transmit any prospectus relating to any
security with respect to which a registration
statement has been filed under (the '33 Act),
unless such prospectus meets the requirements
of section 10, or

(2) to carry or cause to be carried through
the mails or in interstate commerce any such
security for the purpose of sale or for
delivery after sale, unless accompanied or
preceded by a prospectus that meets the
requirements of subsection (a) of section
10."

Section 5(c¢): the "gun-jumping" prohibition

"It shall be unlawful for any person, direct-
ly or indirectly, to make use of any means or
instruments of transportation or communica-
tion in interstate commerce or of the mails
to offer to sell or offer to buy through the
use or medium of any prospectus or otherwise
any security, unless a registration statement
has been filed as to such security, or while
the registration statement is the subject of
a refusal order or stop order or (prior to
the effective date of the registration state-
ment) any public proceeding or examination
under section 8."

Statutory Registration Provisions -=- Sections 6,

7, 8, 10, 18, 19(a), and 23

1.

Section 6 -~ the barebones of registration



d.

a.

-

"Any security may be registered ... by
filing a registration statement...."

"A registration statement shall be

deemed effective only as to the securi-

ties specified therein as proposed to be

i offered."

Required signatures (and resulting lia-
‘bilities) of issuer, principal executive

officer, principal financial officer,
principal accounting officer, and
majority of Board (or equivalent)

Registration Fee: 20¢ per $1,000

‘Section 7 =-- content of registration state-
‘ment

Statutory disclosure schedules:

(1) Schedule A -_— applicable to all
issuers other than foreign govern-
mental issuers '

(2) Schedule B -- applicable to foreign
governmental issuers

A "registration statement shall contain
such other information, and be accompa-
nied by such other documents, as the

Commission may by rules or regulations
require as being necessary or appropri-
-ate in the public interest or for the

protection of investors" =-- specific
authority (among other sources) for
SEC's adoption of disclosure rules,
forms, industry guides, etc. that shape
and standardize disclosure

Consents required of named accountants,

engineers, appraisers, and experts
(including attorneys) - resulting
ligbilities

Bection 8 =-- time of effectiveness and stop
~orders

The nominal 20-day effectiveness rule
and the delaying effect of amendments



Post-effective améndments

c. The SEC's ultimate "stop-order" author-
ity:

(1) Grounds for inquiry: "If it appears
to the Commission at any time that
the registration statement includes
any untrue statement of a material
fact or omits to state any material
fact required to be stated therein
or necessary to make the statements
therein not misleading...."

(2) Notice and opportunity for hearing

(3) Related investigative authority

4, Section 10 -~ content of prospectus
a. Statutory disclosure schedules =-=- Sched-
ules A and B, with exception of items
pertinent to registration statement per
se
b. The SEC's delegated authority:

(1)

(2)

In general: a '"prospectus shall
contain such other information as
the Commission may by rules and
regulations require as being neces-
sary or appropriate in the public
interest or for the protection of
investors."

Classification powers: The SEC may
"classify prospectuses according to
the nature and circumstances of
their wuse or the nature of the
security, issue, issuer, or other-
wise, and by rules and regulations
and subject to such terms and
conditions - as it shall specify
therein, ... prescribe as to each.
class the form and contents which
it may find appropriate and consis-
tent with the public interest and
the protection of investors."

Preliminary prospectus for
waiting period -- Rule 430



Summary prospectus where per-
mitted by applicable regis-
tration form -- Rule 431

c. Statutory staleness -- a prospectus used
more than nine months after effective
date must contain information as of_ a
date not more than sixteen months prior
to use

5. Section 18 -- Nothing in '33 Act shall affect
the jurisdiction of state authorities over
any security or person

6. Section 19(a) =-- SEC given authority to adopt
"such rules and regulations as may be neces-
sary to carry out the provisions of (the '33
Act), including rules and regulations govern-
ing registration statements and prospectuses
for various classes of securities and issu-
ers, and defining accounting, technical, and
trade terms used in" the '33 Act

7. Section 23 -- Fact that registration state-
ment is filed or in effect, or fact that no
stop order is in effect, (i) does not consti-
tute an SEC finding that the registration
‘statement is true or accurate even on its
face or is not defective, and (ii) shall not
be held to mean that the SEC has in any way
passed upon the merits of, or approved, the
security. Any representation to the contrary
is unlawful

c. Preparation of the Registration Statement

1. Registration "Forms"

Given "Rule" status by Rule 130.
Current Forms most frequently utilized
(excluding, e.g. Forms for registering
investment company or foreign private
issuer securities, ADR's, etc.):

S-1 -- general form for use where no
other form prescribed or -~available

te.g., S-2 or S-3)

See Attachment 1 to this outline for
text of Form S-1



S-2 -- generally, available for any U.S.
company with a «class of securities
registered under Section 12 of the '34
Act or reporting pursuant to Section
15(d) of the '34 Act that has been
reporting under -the '34 Act. for at least
three years ' . -

S=-3 == generally, available for compa-
nies meeting requirements for Form S-2
which also have' a "float" of
$150,000,000 or of  $100,000,000 and
annual trading volume of 3,000,000
shares or are offering "investment
grade" debt or straight preferred

S-4 -~ generally, available for offer-
ings in connection with certain reclas-
sifications, mergers, consolidations,
asset sales, and exchange

S~-8 -~ generally, available for offer-
ings to employees under employee-benefit
plans by certain '34 Act reporting
companies ~

S=11 =-- mandatory® for offerings by
certain real estate issuers -- REIT's,
limited partnerships, etc.

f

S~18 -~ generally, available for certain

offerings not exceeding $7,500,000 by

certain non-reporting issuers (other

than investment or insurance companies)
Regulation S-K -- "Standard Instructions For
Filing Forms Under Securities Act of 1933 and
Securities Exchange Act of 1934"

See Attachment 2 to this outline for list of
items in Regulations S-K

Securities Act Industry Guides if issuer is
in one of the industries covered by the five
current Guides

See Attachment 3 to this outline for list of
Securities Act Industry Guides

Regulation C (Rules’400 - 499)



E’v

See Attachment 4 to this outline for list of
Rules in Regulation C

Regulation S-X =-- "Form and Content of and
Requirements for Financial Statements "

See Attachment 5 to thls outl:Lne for list of
Rules in Regulation S-X

Filing and SEC Processing of tﬁe Registration

X.

Statement

‘.

Filing

a. Place of filing
b. Mechanics N .
c. Delaying amendment;- Rﬁlélé?é
Staff review and comment o
Material amendment

a. Distribution of preiiminary prospectus
("red herring") - Rule 130

b. "Tombstone" prospectus - Rule 134

c. Organization of selling group
Effectiveness

a. Pricing amendment

b. Request for acceleration of effective-

ness - Rule 461
C. NASD clearance

d. Effectiveness amendment

Post-Effective Selling Effort

I.

Distribution of definitive prospectus
a. Section 4(3) of '33 Act

b. Rule 174 exceptions



III.

2. Stabilization

3. Rule 10b-6 constraints on market makers and
affiliates ' :

Post-Effective Reporting

1. Prospectus copies - Rule 424(b)
2. Sales and use-of-proceeds reports. - Form SR-
Rule 463 c N
3. '34 Act Reporting - Sectic;n 15(d) of '34 Act
4, A33 Act Registration - Sectién 12(g) of '34
c

REGULATION OF PUBLIC OFFERINGS UNDER THE SECURITIES ACT

OF KENTUCKY (KRS CHAPTER 292)

A.

The Registration Regquirement -- KRS 292.340

"It is unlawful for any person to offer or sell

- any security in this state, except securities

exempt under KRS 292.400 or when sold in transac-
tions exempt under KRS 292.410, unless such
security is registered under this chapter."

Registration -- KRS 292.350 -.390

1. Three types of . registration permitted:
registration by notification, by coordina-
tion, and by qualification

2. Registration by no{:‘if;'.cation -- KRS 292.350
a. Generally, available for:

(1) Primary or secondary distributions
of securities of issuers that (i)
have been in continuous operation
for at least five years and (ii)
have not defaulted in payments on
debt or fixed dividend. securities
in last three years and (iii) have
had earnings ‘applicable to other
securities equal to at least five
percent of the market wvalue of the
other securities;




(2) Secondary distributions of securi-
ties of a class previously sold in
transactions registered under, or
exempted under, Chapter 292

Registration Forms: Primary distribu-
tion - Form U-1l; secondary distribution
- Form 35-a ’

See Attachment 6 to this outline for
text of Form U-1

Registration statement takes effect five
full business days after filing, unless
stop order in effect or investigation
pending

Registration by coordination -- KRS 392.360

a.

Generally, available for distributions
being simultaneously registered under
'33 Act

Registration Form: Form U-1

Registration statement takes effect at
moment '33 Act registration takes effect
if [i] no stop order in effect or
investigation pending, [ii] registration
statement has been filed with Director
for at least ten days, and [iii] a
statement of the maximum and minimum
underwriting discounts and commissions
has been filed with Director for at
least two full Dbusiness days (and
informally, Director receives prompt
notice of effectiveness)

808 KAR 10:090 specifies reporting
requirements for keeping registration by
coordination in effect beyond one year

Registration by qualification ~= KRS 292.370

a.

b.

Available for "any security"
Registration Form: Form 37

See Attachment 7 to this outline for
text of Form 37



Ce e —

Elaborate statutory specification of
information and documents to accompany
registration form, including audited
financials, and authorization for
Director to require more by rule or
order .

Registration statement takes effect oniy
upon Director's order (KRS 292.380(1))

808 KAR 10:080 establishes gqualitative
guidelines for registrations by qualifi-
cation by "promotional companies"
(defined in 808 KAR 10:160), including
maximum dilution

General provisions == KRS 292.380

a.

Fees payable: examination - $125;
registration - $0.60/$1,000 but not less
than $60.00 nor more than $1,200.00

Director may condition any registration
upon delivery of prospectus but must
accept for use any prospectus or offer-
ing circular filed under '33 Act or
regulations

Director may condition any registration
by coordination or qualification upon

(1) an impoundment of proceeds until a
specified amount of sales have been
realized (see Form 38 ~ a)

(2) an escrow of stock issued within
past three years to a promoter for
consideration substantially «iffer-
ent from public offering price or
to anyone for property

Director may condition any registration
by qualification wupon undertaking by
issuer to keep registration statement
current for five years and to distribute
audited annual financial statements
during same period

All outstanding securities of same class

as a registered security are considered
registered for secondary trading

B - 10
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6.

purposes as long as ‘registration
statement is in effect

Director may require person who filed
registration statement to file periodic
reports to keep information current

See 808 KAR 10:140 for ' significant
postoffering reporting reguirements
applicable to registrations by gqualifi-
cation, including interim unaudited and
annual audited financial statements

808 KAR 10:070 states signature require-
ments for all registration statements

Stop orders and investigations -- KRS 292.390

a.

Director may stop, suspend, or revoke
the effectiveness of a registration
statement on a number of dJrounds, most
notably:

(1) the registration statement, any
amendment, or post-offering report
is materially incomplete, false, or
misleading

(2) any willful violation of KRS
Chapter 292 or rule or order
thereunder has occurred in connec-
tion with the offering

(3) the offering would work a fraud on
purchasers

(4) the offering involves unreasonable
underwriters' compensation, promot-
ers' profits, or options

(5) selling commissions exceed 15% of
proceeds

Director may summarily postpone or
suspend effectiveness of registration
statement pending administrative proce-
dure to determine whether stop order
should be entered '

B - 11
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The Director's Rule-making Powers -- KRS 292.500°

1.

KRS 292.500 -~ Director may promulgate rules,
forms, and orders to carry out Chapter 292,
including rules and forms for registration
and reports, definitions, and rules for the
form and content of financial statements, but
all financial statements are to conform to
generally accepted accounting principles

808 KAR 10:010 specifies Forms

1,/30/86



ATTACHMENT 1
Registration.- Form S-1

(Source: Commerce Clearing House,
Federal Securities Law Reporter,
Vol. 2, q7121)

100 10588 : 6211

(171211 - FORM §-1

[As revised, effective October 25, 1955; amended effective August 14, 1969, Release
No. 33-4988 (177,729), 34 F. R. 12176; effective March 26, 1971, Release No. 33-5135
(977,961), 36 F. R. 4779; effective with respect to registration statements filed on or after
February 28, 1973, Release No. 33-5354 (1 72,160), 38 F. R. 2447; effective for filings on
or after July 3, 1973, Release No. 33-5386 (179,342), 38 F. R. 12100; effective August 1,
1973, Release No. 33-5395 (f79,383), 38 F. R. 17202; effective July 1, 1974, Release No.
33-5488 (172,177), April 25. 1974, 39 F. R. 17929; Release No. 33-5704 (7 80,495), effective
July 1, 1976, 41 F. R. 21636; Release No. 34-13201 ({80,980), effective August 31, 1977,
42 F. R. 12349; amendments postponed to April 30, 1978 in Release No. 34-13844 ({ 81,274),
F. R. 41406; Release No. 33-5893 (f/72,258), effective for fiscal years ending after
March 15, 1978, except as provided in the text ({72,258) under “Effective Date,” 42
F. R. 65553; amended in Release No. 33-5925 ({ 81,571), effective May 29, 1978, 43 F. R.
18484; amended in Release No. 33-5949 (f 81,649), effective September 30, 1978, 43 F. R.
34402; amended in Release No. 33-6019 (81,924), effective May 1, 1979, 44 F. R. 7868;
amended in Release No. 33-6230 ({82,642), effective October 6, 1980, 45 F. R. 58822;
amended in Release No. 33-6231 (f72,301), September 2, 1980, effective with respect
to fiscal years ended after December 15, 1980, 45 F. R. 63631; amended in Release No.
33-6234 (172,303), September 2, 1980, effective for companies with fiscal years ended
after December 15, 1980, 45 F. R. 63682; amended in Release No. 33-6260 ({72,306),
effective November 21, 1980, 45 F. R. 76974; amended in Release No. 33-6383 ({ 72,328),
effective May 24, 1982, 47 F. R. 11380; amended in Release No. 33-6413 (172,402), June
24, 1982, effective for filings after September 30, 1982, 47 F. R. 29832; amended in Release
No. 33-6441 (1 83,281), effective July 1, 1983, 47 F. R. 55661; amended in Release No.
33-6465 (7 83,344), effective May 3, 1983, 48 F. R. 19873; amended in Release No. 33-
- 6486 (83,425), September 23, 1983, effective for all documents filed on or after

December 31, 1983, 48 F. R. —.]
SECURITIES AND EXCHANGE COMMISSION

REGISTRATION STATEMENT UNDER THE
SECURITIES ACT OF 1933
- """ (Exact name of registrant as specified in its charter)

........................................................

(Name, address, including zip code, and telephone number,
including area code, of agent for service)

Approximate date of commencement of proposed sale to the public .. ... TR

'If any of the securities being registered on this Form are to be offered on a delayed
or continuous basis pursuant to Rule 415 under the Securities Act of 1933 check the fol-

lowing box. []
Calculation of Registration Fee

Title of each Proposed Proposed e
class of Amount maximum maximum Amount of
securities to to be offering price aggregate registration
be registered registereq . per unit offering price fee
[39—> Fees: see [ 3570; 3575 and 3580. CCH.]
Federal Securities Luw Reports No.S-1 17121
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[17122]

1. Eligibility Requirements for
Use of Form S-1

This Form shall be used for the regis-
tration under the Securities Act of 1933
(“Securities Act”) of securities of all reg-
istrants for which .no other form is au-
thorized or prescribed, except that this
Form shall not be used for securities of
foreign governments or polltxcal sub-
d:vmono thereof. . . -

IL ApphcluOn of General Rulei
and Regulations

A Attention is directed to the General
Rules and Regulations under the Secu-
rities Act, particularly those comprising
Regulation C (17 CFR 230.400 to 230.494)
thereunder. That Regulation contains gen-
eral requirements regarding the preparation
. and filing of the registration statement.

B. Attention is directed to Regulation
S-K (17 CFR Part 229) for the require-

Securities Act—Forms

1040 10-5-83

GENERAL INSTRUCTIONS

ments applicable to the content of the non-
financial statement portions of registration
statements under the Securities Act. Where
this Form directs the registrant to furnish
information required by Regulation S-K

and the item of Regulation S-K so_ pro-

vides, information need only be furnished
to the_extent appropriate. .

" IIL Exchange OKerl )

I any of the securities bemg reglstered
are to be offered in exchange for securities
of any other issuer the prospectus shall
also include the information which would
be required by Item 11 if the securities of
such other issuer were registered on this
Form. There shall also be included the
information concerning such ‘securities of
such other issuer which would be called
for by Item 9 if such securities were being
registered. In connection with this instruc-
tion, reference is made to Rule 409.

PART 1

[17123) -

Item 1. Forepart of the Registration
Statement and Outside Front Cover Page
of Prospectus. Set forth in the forepart of
the registration statement and on the out-
side front cover page of the prospectus the
information required by Item 501 of Reg-
ulation S-K (§ 229.501 of this chapter).

Item 2. Inside Front and Outside Back
Cover Pages of Prospectus. Set forth on
the inside front cover page of the prospectus
or, where permitted, on the outside back
cover page, the information required by
Item 502 of Regulation S-K (§ 229.502 of
this chapter).

Item 3. Summary Information, Risk
Factors and Ratio of Eamnings to Fixed
Charges. Furnish the information required
by Item 503 of Regulation S-K (8§ 229.503
of this chapter).

Item 4. Use of Proceeds. Furnish the
information required by Item 504 of Reg-
ulation S-K (§229.504 of this chapter).

Item 5. Determination of Offering Price.
Furnish the information required by Item
505 of Regulation S-K (§ 229 505 of thls
chapter).

Item 6. Dilution. Furnish the informa-

tion required by Item 506 of Regulation

S-K (§229.506 of this chapter).
17122 No.S-1

INFORMATION REQUIRED IN PROSPECTUS -

Item 7. Selling Security Holders. Fur-
nish the information required by Item 507
of Regulation S-K (§229.507 of this chap-
ter).

Item 8. Plan of Distribution. Furnish
the information required by Item 508 of
Regulation S-K (§ 229.508 of this chapter).

Item 9. Description of Securities to Be
Registered. Furnish the information re-
quired by Item 202 of Regulation S-K
(8§ 229.202 of this chapter). ’

" Item 10. Interests of Named Experts
and Counsel. Furnish the information re-

“quired by Item 509 of Regulation S-K

(§ 229.509 of this chapter).

.Item 11. Information with Respect to
the Registrant. Furnish the following in-
formation with respect to. the registrant:

(a) Information required by Item 101 of
Regulation S-K (§ 229.101 of this chapter),
description of business;

(») Information required by Item 102 of
Regulation S-K (§ 229.102 of this chapter)
description of property; .

“(¢) Information required by Item 103 of
Regulation S-K (§229.103 of this chapter),
legal proceedings; )

© 1983, Commerce Clearing House, Inc.
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(d) Where common equity securities are
being offered, information required by Item
201 of Regulation S-K (§229.201 of this
chapter), market price of and dividends on
the registrant’s common equity and related
stockholder matters;

(e) Financial statements meeting the re-
quirements of Regulation S-X (17 CFR Part
210) (Schedules required under Regulation
S-X shall be filed as “Financial Statement
Schedules” pursuant to Item 15, Exhibits and
Financial Statement Schedules, of this Form),
as well as any Financial information required
by Rule 3-05 and Article 11 of Regulaton
S-X; [Amended in Release No. 33-6413
(1172,402), June 24, 1982, effective for filings
after September 30, 1982, 47 F. R. 29832;
amended in Release No. 33-6465 (7 83.344),
April 22, 1983, effective May 3, 1983, 48
F. R. 19873.]

(f) Information required by Item 301 of
Regulation S-K (§ 229.301 of this chapter),
selected financial data;

(g) Information required by Item 302 of
Regulation S-K (§229.302 of this chapter),
supplementary financial information;

(h) Information required by Item 303 of
Regulation S-K (§ 229.303 of this chapter),
management’s discussion and analysis of
financial condition and results of opera-
tions;

(i) Information required by Item 304 of
Regulation S-K (§229.304 of this chapter),

S-1 6213

disargeements with accountants on accounting
and financial disclosure;

(j) Information required by Item 401 of
Regulation S-K (§ 229.401 of this chapter),
directors and executive officers;

(k) Information required by Item 402 of
Regulation S-K (§ 229.402 of this chapter),
executive compensation; [Amended in Re-
lease No. 33-6441 (783,281), December 2,
1982, effective July 1, 1983, 47 F. R. 55661;
amended in Release No. 33-6486 (f 83,425),
effective for all documents filed after De-
cember 30, 1983, 48 F. R. 44467.]

(1) Information required by Item 403 of
Regulation S-K (§229.403 of this chapter),
security ownership of certain beneficial
owners and management; and [Amended
in Release No. 33-6441 (83,281), Decem-
ber 2, 1982, effective July 1, 1983, 47 F. R.
55661.] |

(m) Information required by Item 404
of Regulation S-K (§ 229.404 of this chap-
ter), certain relationships and related trans-
actions. [Added in Release No. 33-6441
(1 83,281), December 2, 1982, effective July
1, 1983, 47 F. R. 55661.]

Item 12. Disclosure of Commission Po-
sition on Indemnification for Securities Act
Liabilities. Furnish the information required
by Item 510 of Regnulation S-K (§229.510 of
this chapter).

PART Il
[17124] INFORMATION NOT REQUIRED IN PROSPECTUS

Item 13. Other Expenses of Issuance and
Distribution. Furnish the information re-
quired by Item 511 cf Regulation S-K (§229.
511 of this chapter).

Item 14. Indemnification of Directors and
Officers. Furnish the information required
by Item 702 of Regulation S-K (§229.702
of this chapter).

Item 15. Recent Sales of Unregistered
Securities. Furnish the information required
by Item 701 of Regulation S-K (§229.701 of
this chapter).

Item 16. Exhibits and Financial State-
ment Schedules. (a) Subject to the rules

Federal Securities Law Reports
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regarding incorporation by reference, furnish
the exhibits as required by Item 601 of Reg-
ulation S-K (§229.601 of this chapter).

(b) Furnish the financial statement sched-
ules required by Regulation S-X (17 CFR
Part 210) and Item 11(e) of this Form.
These schedules shall be lettered or num-
bered in the manner described for exhibits
in paragraph (a). [Amended in Release
No. 33-6465 (1 83,344), April 22, 1983, effec-
tive May 3, 1983, 48 F. R. 19873.]

Item 17. Undertakings. Furnish the un-
dertakings required by Item 512 of Reg-
ulaticn S-K (§229.512 of this chapter).

No. §-1 17124
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(17125]

Pursuant to the requirements of the Se-
curities Act of 1933, the registrant has duly
caused this registration statement to be signed
on its behalf by the undersigned, thereunto
duly authorized, in the City of
State of
19 ...

(Registrant)
By (Signature and Title)

Pursuant to the requirements of the Secu-
rities Act of 1933, this registration statement
has been signed by the following persons in
the capacities and on the dates indicated.
(Signature) ..
(Title) .
(Date) . ...

Instructions. 1. The registration statement
shall be signed by the registrant, its prin-
cipal executive officer or officers, its principal
financial officer, its controller or principal

[17126]

1. A summary prospectus used pursuant to
Rule 431 (§230.431 of this chapter), shall
at the time of its use contain such of the
information specified below as is then in-
cluded in the registration statement. All other
information and documents contained in the
registration statement may be omitted.

(a) As to Item 1 the aggregate offering
price to the public, the aggregate underwrit-
ing discounts and commissions and the offer-
ing price per unit to the public;

(b) As to Item 4, a brief statement of the
principal purposes for which the proceeds
are to be used;

(c) As to Item 7, a statement as to the
amount of the offering, if any, to be made
for the account of security holders;

(d) As to Item 8, the name of the man-
aging underwriter or underwriters and a brief
statement as to the nature of the under-
writer's obligation to take the securities; if
any securities to be registered are to be of-
fered otherwise than through underwriters,
‘a brief statement as to the manner of dis-
tribution; and, if securities are to be offered
otherwise than for cash, a brief statement as
to the general purposes of the distribution,
the basis upon which the securities are to be
offered, the amount of compensation and other
expenses of distribution, and by whom they

Securities Act—Forms

are to be borne;

17125 No. §-1
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SIGNATURES

accounting officer and by at least a majority
of the board of directors or persons perform-
ing similar functions. If the registrant is a
foreign persom, the registration statement
shall also be signed by its authorized repre-
sentative in the United States. Where the-
registrant is a limited partnership, the reg-
istration statement shall be signed by a
majority of the board of directors of any
corporate general partner signing the reg-
istration statement.

2. The name of each person who signs the
registration statement shall be typed or
printed beneath his signature. Any person
who occupies more than one of the specified
positions shall indicate each capacity in which
he signs the registration statement. Attention
is directed to Rule 402 concerning manual
signatures and to Item 601 of Regulation
S-K concerning signatures pursuant to powers
of attorney.

INSTRUCTIONS AS TO SUMMARY PROSPECTUSES

(e) As to Item 9, a brief statement as to
dividend rights, voting rights, conversion
rights, interest, maturity;

(f) As to Item 11, a brief statement of
the general character of the business done
and intended to be done, the selected finan-
cial data (Item 301 of Regulation S-K
(§ 229.301 of this chapter)) and a brief state-
ment of the nature and present status of any
material pending legal proceedings; and

(g) A tabular presentation of notes pay-
able, long term debt, deferred credits, mi-
nority interests, if material, and the equity
section of the latest balance sheet filed, as
may be appropriate.

2. The summary prospectus shall not con-
tain a summary or condensation of any other
required financial information except as pro-
vided above.

3. Where securities being registered are to
be cffered in exchange for securities of any
other issuer, the summary prospectus also
shkall contain that information as to Items
9 and 11 specified in paragraphs (e) and
(f) above which would be required if the
securities of such other issuer were regis-
tered on this Form.

* 4, The Commission may, upon the request
of the registrant, and where consistent with
the prctection of investors, permit the omis-
sion of any of the information herein required

@© 1984, Commerce Clearing House, Inc.
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or the furnishing in substitution therefor of | to, or in substitution for, the information
appropriate information of comparable char- | herein required in any case where. such in-
acter, The Commission may also require the | formation is necessary or appropriate for the
inclusion of other information in addition | protection of investors.

[The next page is 6231.]
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ATTACHMENT 2

List of Items in Regulation S-K

(Source: Commerce Clearing House,
Federal Securities Law Reporter,
vol. 6, 961,701)

1041 10-12-83

REGULATION S-K

. . . standard instructions for ﬁliﬁg forms
under the Securities Act of 1933 and the
Securities Exchange Act of 1934

TABLE OF CONTENTS

Reg. § .
(17 CFR —) Subject Paragraph
Interpretative Releases
231.6166 (Rescinded) Disclosure of management re-
' ' muneration . ..................... A 70,962A
231.6364 (Rescinded) Interpretation of rules relating to
disclosure of management remuneration . .. .70,962B
Subpart 229.1—General
229.10 General ... ... ... .. .. ... ... ... .. 71,001
Subpart 229.100—Business
229.101 (Item 101) Description of business ....... .. 71,011
229.102 (Item 102) Description of property .... .. . ... 71,012
229.103 (Item 103) Legal proceedings .............. 71,013
Subpart 229.200—Securities of the Registrant '
229.201 (Item 201) Market price of and dividends on
the registrant’s common equity and related
stockholder matters ... .......... .. ... .. 71,021
229.202 (Item 202) Description of registrant’s securities 71,022
Subpart 229.300—Financial Information
229.301 (Item 301) Selected financial data .. ... L., 71,031
229.302 (Item 302) Supplementary financial information 71,032
229.303 (Item 303) Management’s discussion and anal-
ysis of financial condition and results of
operations .................. ... .. ..... 71,033
229.304 (Item 304) Disagreements with accountants on
accounting and financial disclosure ... ... 71,034

Subpart 229.400—Management and Certain Security Holders

229.401 (Item 401) Directors and executive officers ... 71,041
229.402 (Item 402) Executive compensation .......... 71,042
229.403 (Item 403) Security ownership of certain bene-
ficial owners and management ....... ... 71,043
229.404 (Item 404) Certain relationships and related
‘ transactions .......... .. ... 71,044
Federal Securities Law Reports CONTENTS
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61,702 Regulation S-K 1041 101283

Reg. § o
(17 CFR —) Subject : Paragraph -
Subpart 229.500—Registration Statement and Prospectus Provisions

229.501 (Item 501) Forepart of registration statement
' and outside front cover page of prospectus.. 71,051

229.502 (Item 502) Inside front and outside back cover
pages of prospectus ... ............. ... 71,052

229.503 (Item 503) Summary information, risk factors
and ratio of earnings to fixed charges . ... 71,053
229.504 (Item 504) Use of proceeds ... ............ 71,054
229.505 (Item 505) Determination of offering price ... 71,055
229.506 (Item 506) Dilution ............... ... .. ... . 71,056
229.507 (Item 507) Selling security holders. .. ..... 71,057
229.508 (Item 508) Plan of distribution ... ... .. . ... . 71,058

229.509 ~ (Item 509) Interests of named experts and

", coumsel ... 71,059

229.510 (Item 510) Disclosure of Commission position

on indemnification for Securities Act lia-
_ bilities .. ... ... ... 71,060

229.511 (Item 511) Other expenses of issuance and dis-
tribution ... ... ..o L L 71,061
229.512 (Item 512) Undertakings ... ................ 71,062

Subpart 229.600—Exhibits
229.601 (Item 601) Exhibits ... ..................... 71,071
. Subpart 229.700—Miscellaneous

229.701 (Item 701) Percent sales of unregistered secu-
) oritles .. 71,081

229.702 (Item 702) Indemnification of directors and of-
ficers .. .. .. . e 71,082

Subpart 229.800—List iof Industry Guides

229.801 - Securities Act industry guides ... . ... .. S 71,091

229.802 Exchange Act industry guides .......... .. .. 71,092

[The next page is 61,771.]

CONTENTS © 1983, Commerce Clearing House, Inc.
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ATTACHMENT 3
List of Securities Act Industry Guides

(Source: Commerce Clearing House,
Federal Securities Law Reporter,
vVol. 6, q71,091) .

61,988 - Regulation S-K 1102 12-5-84

Subpart 229.800—List of Industry Guides

[971,091] Securities Act Industry Guides
3)—> For the text of the Securities Act Industry Guides, see 1 3825—3829.

Reg. §229. 801. (a) Guide 1. Disclosure of prmcxpal sources of electric and gas
revenues.
(b) Guide 2. Disclosure of oil and gas operations.
. (c¢) Guide 3. Statistical disclosure by bank holding companies.
(d) Guide 4. Prospectuses relating to interests in oil and gas programs.
(e) Guide 5. Preparation of reg:stratlon statements relating to interests in real
estate limited partnerships.
[Added in Release No. AS-306 ({72.328). effective May 24 1982, 47
F. R. 11380.]
[171,092] Exchange Act Industry Guides
3> For the text of Exchange Act Industry Guides, see 1 23,056—23,058.
Reg. § 229.802. (a) Guide 1. Disclosure of principal sources of electric and gas
revenues.
(b) Guide 2. Disclosure of oil and gas operations.
(c) Guide 3. Statistical disclosure by bank holding companies.

[Added in Release No. AS-306 ({72328). effective May 24, 1982, 47
F. R. 11380.]

§171,09 Reg. § 229.801 © 1984, Commerce Clearing House, Inc.
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ATTACHMENT 4

List of Rules in Regulation C

REGULATION C

REGISTRATION
Rule
Number Description
General Requirements
400 Application of rules
401 Requirements as to proper form
402 Number of copies =-=- binding =-- signatures
403 Requirements as to paper, printing, language
and pagination
404 Preparation of registration statement
405 Definition of terms
406 Confidential treatment of information filed
with the Commission
408 Additional information
409 Information unknown or not reasonably available
410 Disclaimer of control
411 Incorporation by reference )
412 Modified or superseded documents
413 Registration of additional securities
414 Registration by certain successor issuers
415 Delayed or continuous offering and sale of
securities
416 Securities to be issued as a result of stock
splits, stock dividends, and anti-dilution
provisions
417 Date of financial statements
418 Supplemental information
Form and Content of Prospectuses
420 Legibility of prospectus
421 Presentation of information in prospectuses
423 Date of prospectuses
424 Filing of prospectuses -- number of copies
427 Contents of prospectus used after nine months
429 Prospectus relating to several registration
statements
430 Prospectus for use prior to effective date
431 Summary prospectuses

B - 23



432 Additional information required to be included
in prospectuses relating to tender offers —

Written Consents

436 Consents required in special cases

437 Application to dispense with consent

438 Consents of persons about to become directors -

439 Consent to use of material incorporated by
reference

Competitive Bids

445 Competitive bidding registration statement

446 Invitations for competitive bidding -

447 Authorization of agent for service for filing
amendments

Filing; Fees; Effective Date

455 Place of filing

456 Date of filing

457 Computation of fee

459 Calculation of effective date -

460 Distribution of preliminary prospectus

461 Acceleration of effective date

463 Report of offering of securities and use of -
proceeds therefrom

464 Effective date of post-effective amendments on

Form S-8 or on Forms $S-3, F-2, or F-3 for
registration statements relating to a dividend
or interest reinvestment plan

466 Effective date of certain registration statements
on Form F-6 B —

Amendments; Withdrawals

470 Formal requirements for amendments

471 Signatures to amendments

472 Filing of amendments -- number of copies -
473 Delaying amendments

474 Date of filing of amendments

475 Amendment filed with consent of Commission —
475a Pre-effective amendments on Form S-8 and certain

pre-effective amendments on Forms S-3, F-2, or
F-3 deemed filed with consent of Commission
476 Amendment filed pursuant to order of Commission
477 Withdrawal of registration statement or amendment

B - 24 —



478
479

480
481
482

483
484

485

486

487

488

490
491
492

493
494

495
496
497

499

HAC37/412

Powers to amend or withdraw registration statement
Procedure with respect to abandoned registration
statements and post-effective amendments

Investment Companies; Business Development

Companies

Title of securities

Information required in prospectus

Advertising by an investment company as satisfying
requirements of section 10

Exhibits for certain registration statements

Undertaking required in certain registration
statements

Effective date of post-effective amendments filed
by certain registered investment companies

Effective date of post-effective amendments filed
by registered separate accounts of insurance
companies

Effectiveness of registration statement filed by
certain unit investment trusts

Effective date of registration statements relating
to securities to be issued in certain business
combination transactions

Registration by Foreign Governments or Political

Subdivisions Thereof

Information to be furnished under paragraph (3)
of Schedule B

Information to be furnished under paragraph (6)
of Schedule B

Omissions from prospectuses

Filing of opinions of counsel

Newspaper prospectus

Additional Rules As To Investment Companies

Preparation of registration statement
Contents of prospectus used after nine months
Filing of prospectuses -~ number of copies

EDGAR System

EDGAR temporary rule

B - 25






ATTACHMENT 5

List of Rules in Regulation S-X

(Source: Commerce Clearing Houée,
Federal Securities Law Reporter,
Vol. 6, p. 60,005)

ux0 61985 Table of Contents 60,005

ACCOUNTING RULES

Form and Content of Finqnciul_S?diements

Reg. § .
{17 CFR —) Subject : Paragraph
Article 1—Application of Regulation $-X
§ 210.1-01 Application of Regulation S-X ....... .. .. 69,101
§ 210.1-02 Definition of terms used in Regulation S-X 69,108
Article 2~Qualifications and Reports of Accountants
§ 210.2-01 Qualifications of accountants .............. 69,122
§ 210.2-02 Accountants’ reports ... ... ... SO 69,126
§ 210.2-03 Examination of financial statements by for-
eign government auditors .. ... ... .. ... 69,131
§ 210.2-04 " Examination of financial statement of per-
sons other than the registrant .. ......... 69,133
§ 210.2-05 Examination of financial statements by more
than one accountant .....  ...... - ... 69,135
Article 3—General Instructions as to Financial Statements
General instructions ... .. U 69,141
§ 210.3-01 Consolidated balance sheets ... ... .. ... 69,142
§ 210.3-02 Consolidated statements of income and changes
in financial position ..... ... .. ... ... .. 69,143
§ 210.3-03 Instructions to income statement requirements 69,174
§ 210.3-04 Changes in other stockholders’ equity ..... 69,145
§ 210.3-05 Financial statements of businesses acquired
- or to be acquired ... ... ... ... ... . ... 69,146
§ 210.3-07 (Rescinded) Past successions to other
businesses ...... ... N 69,148
§ 210.3-08 (Rescinded) Future successions to other
businesses .. .... ... ... 69,149
§210.3-09  Separate financial statements of subsidiaries not
consolidated and 50 percent or less owned
persons ... ....... ... L 69,150
§ 210.3-10- Financial statements of guarantors and affiliates
whose securities collateralize an issue regis-
tered or being registered ... . ... ... .. ... 69,151
§ 210.3-11 Financial statements of an inactive registrant . . 69,152
§ 210.3-12 Age of financial statements at effective date
of registration statement or at mailing date
of proxy statement ........ P 69,153
§ 210.3-13 Filing of other financial statements in certain
CASES ...t 69,154
§ 210.3-14 Special instructions for real estate operations
to be acquired ... .. ... ............... 69,155
§ 210.3-15 Special provisions as to real estate invest-
ment trusts . ... ... ... ... 69,156

Federal Securities Law Reports ‘ CONTENTS
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60,006 Accounting Rules 1130 6-19-85

ACCOUNTING RULES—Continved

Reg. §
(17 CFR —) Subject Paragraph
§ 210.3-16 Reorganization of registrant ... .. .. ... 69,157
§ 210.3-17 Financial statements of natural persons .... 69,158
§ 210.3-18 Special provisions as to registered manage-
ment investment companies and companies
required to be registered as management
investment companies .. ... .. ... .. ... 69,159
§ 210.3-19 Special provisions as to financial statements
for foreign private issuers .............. 69,160
§ 210.3-20 Currency for financial statements of foreign
_ : private issuers ................... P 69,161
§ 210.3-21 Special provisions as to financial sattements
of companies engaged in marketing com-
puter software .. ..... ... ... ... . ... 69,162

Article 3A—Consolidated and Combined Financial Statements
§ 210.3A-01 Application of § 210.3A-01 to §210.3A-05... 69,171
§ 210.3A-02 Consolidated financial statements of the regis-

L trant and its subsidiaries .. ... .. .. .. .. .. 69,172
§210.3A-03  Statement as to principles of consolidation
or combination followed .. ... ..... ... ... 69,174
§ 210.3A-04 Intercompany items and transactions ... ... 69,176
§ 210.3A-05 Special requirements as to Public Utility ’
Holding Company ........ ........... .. 69,178
Article 4—Rules of General Application
§ 210.4-01 Form, order, and terminology .. ...... .. .. 69,191
§ 210.4-02 Items not material .. ... ... ....... e '69,192
§ 210.4-03 Inapplicable captions and omission of unre-
quired or inapplicable financial statements 69,193
§ 210.4-04 Omission of substantially identical notes . = 69,194
§ 210.4-05 Current assets and current liabilities . 69,195
§ 210.4-06 Reacquired evidences of indebtedness ..... 69,196
§ 210.4-07 Discount on shares .. ... .. ... ... ...... . ... 69,197
§ 210.4-08 General notes to financial statements ... . .. 69,198
§ 210.4-09 (Rescinded) Current replacement cost in-
formation .. ... ... ... .. ... ......... 69,199
§ 210.4-10 Financial accounting and reporting for oil

and gas producing activities pursuant to
the Federal Securities laws and the Energy
Policy and Conservation Act of 1975 ... 69,200

CONTENTS © 1985, Commerce Clearing House, Inc.
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1154 12-4-85 Table of Contents 60,007

Reg. § :
(17 CFR — Subiect Paragraph
Article 5—Commercial and Industrial Companies
§ 210.5-01 Application of §§ 210.5-01 to 210.5-04 .. .. .. 69,231
§ 210.5-02 Balance sheets .. ... ... .. ... .. .. .. .. 69,235
§ 210.5-03 Income statements .. .................... 69,249
§ 210.5-04 What schedules are to be filed . ... ... ... 69,253

Article SA—Companies in the Development Stage (Rescinded)

Article E—Registered Tnvestment Companies

§ 210.6-01 Application of §§ 210.6-01 to 210.6-10 .. .. .. 69,299
§ 210.6-02 Definition of certain terms . ... .. ... .. ... 69,300
§ 210.6-03 Special rules of general application to reg-
istered investment companies ... ..., .. .. 69,301
§ 210.6-04 Balance sheets e 69,302
§ 210.6-05 Statements of net assets .. ... ... ... .. 69,303
§ 210.6-06 Special provisions applicable to the balance
sheets of issuers of face-amount certificates 69,304
§ 210.6-07 Statements of operations .. . .. ... ... ... 69,305
§ 210.6-08 Special provisicis applicable to the state-
ments of operations of issuers of face-
amount certificates .. ... ................ 69,306
§ 210.6-09 Statements of changes in net assets ....... 69,307
§ 210.6-10 What schedules are to be filed ......... ... 69,308

Article 6A—Employee Stock Purchase, Savings and Similar Plans
§ 210.6A-01 Application of §§ 210.6A-01 to 210.6A-05 .. .. 69,310
§ 210.6A-02 Special rules applicable to employee stock

purchase, savings and similar plans .... 69,311
§210.6A-03 Statements of financial condition .......... 69,312
§ 210.6A-04 Statements of income and changes in plan

equity ... 69,313
§ 210.6A-05 What schedules are to be filed .. ...... .. .. 69,314

. Article 7--Insurance Companies

§ 210.7-01 Application of §§ 210.7-01 to 210.7-06 .... .. 69,325
§ 210.7-02 General requirement ...................... 69,326
§ 210.7-03 Balance sheets .......................... 69,327
§ 210.7-04 Income statements .. .............. ... 69,328
§ 210.7-05 What schedules are to be filed............. 69,330

[The next page is 60,009.]
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Reg. §
(17 CFR —)

Table of Contents 60,009

Subject " Paragraph

Article 7a—Life Insurance Companies (Rescinded)

Article 8—Commi:tees Issuing Certificates of Deposit (Rescinded)

§ 210.9-01
§ 210.9-02
§ 210.9-03
§ 210.0-04
§ 210.9-05
§ 210.9-06
§ 210.9-07

§ 210.10-01

§ 210.11-01
§ 210.11-02
§ 210.11-03

Article 9—Bank Holding Companies

Application of §§210.9-01 to 210.9-05 ..... 69,371
General requirement ................. ..... 69,372
Balance sheets ........................... 69,373
Income statements ....................... 69,374
Foreign activities ......... ... ... .. ...... 69,375
Condensed financial information of registrant 69,376
Schedules .. ... .. .. ... ... ... .. ... 69377

Article 10—Interim Financial Statements
Interim financial statements .............. 69,391

Article 11—Pro-Forma Financial Information

Presentation requirements .. ... ... ...... 69,405
Preparation requirements ...... .. ... ...... 69,406
Presentation of financial forecast ....... ... 69,407

Article 11A—Statement of Source and Application of Funds (Rescinded)

§ 210.12-01
§ 210.12-02
§ 210.12-03

§ 210.12-04
§ 210.12-05
§ 210.12-06
§ 210.12-07
§ 210.12-08

§ 210.12-09

§ 210.12-10
§ 210.12-11

Federal Securities Law Reports

Article 12—Form and Content of Schedules

Application of §§210.12-01 to 210.12-27 . .. 69421
Marketable securities—other investments .. 69,422

Amounts receivable from related parties and
underwriters, promoters, and employees
other than related parties .............. . 69,423

Condensed financial information of registrant .. 69,424

Indebtedness of and to related parties—Not cur-
rent . ... 69,425

Property, plant, and equipment ... ... ... ... 69,426

Accumulated depreciation, depletion, and
amortization of property, plant, and equip-

ment ... ... 69,428
Guarantees of securities of other issuers ... 69,429
Valuation and qualifying accounts and re-

SEIVES . .o e 69,430
Short-term borrowings ................... 69,431

Supplementary income statement information 69,432

B - 30
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60,010 Accounting Rules 1154 12485
: ACCOUNTING RULES—Continued

{1 7ngI;R§—-) Subject Paragraph
§210.12-12 Investments in securities of unaffiliated issuers 69,433
§210.12-12A  Investments—securities sold short .. ...... 69,433A
§ 210.12-12B  Open option contracts written ........ ... 69,433B
§ 212.12-13 Investments—other than securities ........ 69,434
§ 210.12-14 Investments in and advances to affiliates ... 69,435
§ 210.12-15 Summary of investments—other than invest-

ments in related parties .......... ... .. 69,436
§ 210.12-16 Supplementary insurance information ..... 69,437
§ 210.12-17 Reinsurance ... ....... ... ... 69,438
§ 210.12-18 Supplemental information ............ . ... 69,439
§210.12-19 (Removed) Investments in securities ...... 69,440
§ 210.12-20 {Removed) Trust shares ................. 69,441
§ 210.12-21 Investments in securities of unaffiliated issuers 69,442
§ 210.12-22 Investments in and advances to affiliates and

income thereon ........................ 69,443
§ 210.12-23 Mortgage loans on real estate and interest

earned on mortgages ................... 69,465
§ 210.12-24 Real estate owned and rental income ... .. 69,466
§ 210.12-25 Supplementary profit and loss information 69,467
§ 210.12-26 Certificate reserves .. .................... 69,468
§ 210.12-27 Qualified assets on deposit .............. .. 69,469
§ 210.12-28 Real estate and accumulated depreciation .. 69,470
§ 210.12-29 Mortgage loans on real estate ... ... .. ... .. 69,471
§ 210.12-30 (Rescinded) Summary of realized gains or

losses on sale or maturity of investments .. 69,472

> For text of Reg. § 229.10 (Regulation S-K) see 71,001 et segq.

PART 256—UNIFORM SYSTEM OF ACCOUNTS FOR MUTUAL SERVICE
COMPANIES AND SUBSIDIARY SERVICE COMPANIES, PUBLIC

§ 256.00~1
§ 256.01-1

§256.01-2

§ 256.01-3
§ 256.01-4

§ 256.01-5

CONTENTS

UTILITY HOLDING COMPANY ACT OF 1935
GENERAL INSTRUCTIONS

Preface
Companies for which this system of accounts

is preseribed .......... ... ... .. ... ... 70,452
Application to service companies doing busi-

ness with nonassociate companies ... .... 70,453
General structure of accounting system ..... 70,454
Construction or service contracts, and central-

ized procurement accounting ............ 70,455
Determination of service cost accounting .... 70,456

© 1985, Commerce Clearing House, Inc.
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ATTACHMENT 6
— FORM U1 Form U-1

UNIFORM APPLICATION TO REGISTER SECURITIES

Application to .......oiieiiiiiiiiie it e .

pursuant to Section .........oeiviinniinin.. Of the ..ottt e,
1. Name and address of Issuer and principal office in this state:

2. Name, address and .telephone number of correspondent to. whom notxces and communications regarding this
application may be sent:

— 3. Name and address of applicant:

-

4. Registration or acceptance for filing is sought for the foll’bwing described securities in the amounts indicated:

Total bﬂ'ering Offering in This State
Offering Price
— or Proposed No. of Shares No. of Shares
Description of Securitics Offering Price or Units Amount or Units Amount
_ $ $
- : Totals - $ - o $
Indicate the maximum commission to be charged: ....... e %
’ 5. Amount of filing and examination fees which are ehdoséd:f $...... PUTOR U
— 6. A Registration Statement was filed With the \Securi'ties and ‘Ex‘chan"ge Commission on ............
. . (date)
and (became) (wxll become) eﬂ'ecuve OB ilivennssaiihss 0 .f

, (dl!d :
— ' - 7. (a) List the states in 1 which it is pmpoa@& to oﬁ'er the securmes for sale to-the public.

M

(b) List the states, if any, in which: the securities are eligible for sale to the public.

(c) List the states, if any, which have iefuéed by order or othérwxse, to authorize sale of the securities to the
‘ public, or have revoked or suspended. the nght to sell the securities, or in which an application has been
. withdrawn. e B - 33



8. Submitted herewith as a part of this application are the following documents (documents on file may be incor. —
porated by reference) :

(a)  One copy of the Registration Statement and two copies of Prospectus in the latest form on file under the
“Securities Act of 1933.

(b) Underwriting Agreement, Agreement among Underwriters, and Selected Dealers Agreement.
(c) Indenture. (
(d) Issuer’s charter or articles of incorporation as amended to date.
(e) Issuer's by-laws'as amended to date.
(f) Signed copy of opinion of counsel filed with Registration Statement pursuant to the Securities Act of 1933.

(8) Specimen (type of security) ........ Creevnsaas eeeeesesessesatecanasssinssnanacesnosennnnonns
(h) Consent to service of process accompam‘ed by appropriate corporate resolution.

(i) If an earning computation or similar requirement is required to be met in this state, attach a separate sheet —
as an exhibit showing compliance.

(j) One copy of all advertising matter to be used th connection with the offering. _

(k) Others (list each):

9. The applicant hereby applies for registration or acceptance for filing of the above described securities under the
law cited above and in consideration thereof agrees so long as the registration remains in effect that it will:

(a) Advise the above named state authority of any change prior to registration in this state in any of the in-~
formation contained herein or in any of the documents submitted with or as a part of this application.

(b) File with the above named state authority within two business days after filing with the Securities and__
Exchange Commission (i) any amendments other than delaying amendments to the federal registration
statement, designating the changed, revised or added material or information by underlining the same;
and (i) the final prospectus, or any further amendments or supplements thereto.

(c) Notify the above named state authority within two business days (i) upon the receipt of any stop order,
denial, order to show cause, suspension or revocation order, injunction or restraining order, or similar
order entered or issued by any state or other regulatory authority or by any court, concerning the securities__
covered by this application or other securities of the issuer currently being offered to the public; and
(ii) upon the receipt of any notice of effectiveness of said registration by the Securities and Exchange
Commission.

—

(d) Notify the above named state authority at least two business days prior to the effectiveness of said regis-
tration with the Securities and Exchange Commission of (i) any request by the issuer or applicant to
any other state or regulatory authority for penmssxon to withdraw any application to register the securities _
described herein; and (i) a list of all states in which applications have been filed where the issuer or
applicant has received notice from the state authority that the application does not comply with state
requirements and cannot or does not intend to comply with such requirements.

(¢ Furnish promptly all such additional information and documents in respect to the issuer or the securities_
covered by this application as may be requested by the above named state authority prior to registration
or acceptance for filing. B - 34



FORM U-1
A

Date:. .. ...iiiiieriniiniiinnenes
| Name of Applicant
By corei
' (Name and Title)
STATE OF ... } .
COUNTY OF  ....... ®
The undersigned, ....ovoiieiiinneneiniiienns «« ., being first duly sworn, deposes and says:

That he has executed the foregoing application for and on behalf of the applicant named therein; that he is
...................... of such applicant and is fully authorized to execute and file such application; that he is famil-
iar with such application; and that to the best of his knowledge, information and belief the statements made in such
application are true and the documents submitted therewith are true copies of the originals thereof.

Subscribed and sworn to before me
this....... dayof.......... »19....

..................................

NOTARY PUBLIC

In and for the Countyof .............
State of ovvvverriirertoceereanens

(Notarial Seal)






ATTACHMENT 7
Kentucky Form 37

OSE TYPEWRITER, EXCEPT FOR SIGRATURES, FORM 37
AMSWER EVERY QUESTION DEFINITELY AND COMPLETELY.

DEPARTMENT OF FINANCIAL INSTITUTIONS
DIVISION OF SECURITIES
FRANKFORT, KEWTUCKY

APPLICATION FOR REGISTRATION OF SECURITIES BY QUALIFICA*ION

The undersigned applicant hereby applies for registration by qualification, of
the securities described herein, under the applicable provisions of the Kentucky

Securities Act.

l.

“

5.

10.

11.

12.

13.

Name of issuer

Address of issuer

Issuer's form of orgsnization

State or foreign juriidiction and date of issuer's organization

Issuer's general character and location of business

If issuer has any significant subsidiary, give the same information as vas
required in 1, 2, 3, 4 and 5 above

Kind and amount of securities

Kind and amount of securities to be offered in Kentucky _

Proposed offering price

Registration fee § (3/50 of 1T of aggregate offering price of
securities to be offered in Kentucky, minimum $60.00, maximum $1,200.00).
Examination fee of $125.00. Fees must be paid in separate checks.

Any variation from the proposed offering price at which any portion of the
offering is to be made to any persons except as undarwriting and selling
discounts and commissions

The estimated aggregate underwriting and selling discounts or commissions and
finder's fees (including separately cash, securities, or anything else of
value to accrue to the underwriters in connection with the offering):

The estimated amounts of other selling expenses, and legal, engineering and
accounting expenses to be incurred by the fssuer in connection with the
offering
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EXHIBITS

Information required by KRS 292.370(2) must be filed by exhibit. Exhibits should
be identifiedein such a wvay as to clearly indicate the particular subsection to
wvhich they relate. (For example - "Exhibit 2(a)," "Exhibit 2(b)," etc.)

In addition to the information required by KRS 292.370(2), the application shall
contain:

1. The registration fee and examination fee.

2; Impounding agreements, escrow agreements and undertakings r;quircd by
the director pursuant to KRS 292.380.

SIGNATURES

Pursuant to the requirements of the Kentucky Securities Act, as amended, the
registrant has duly caused this registration statement or amendment thereto to
be signed on its behalf by the undersigned, thereunto duly authorized in the

city of » state of
on the day of 19__.

Name of Registrant

By:

Title

Pursuant to the requirements of the Kentucky Securities Act, as amended, this
registration statement or amendment thereto has been signed below by the
following persons in the capacities and on the dates indicated.

SIGNATURE TITLE DATE

Syt



REGULATION OF PUBLICLY HELD COMPANIES UNDER THE

SECURITIES EXCHANGE ACT OF 1934

Seminar on Securities Law
February 14, 1986
University of Kentucky College of Law
Lexington, Kentucky

Gary L. Stage
Stoll, Keenon & Park
Lexington, Kentucky

I. Overview of the Securities Exchange Act of 1934.
‘A. The Securities Exchange Act of 1934 (the "Exchange

Act") focuses on regulation of:

1. The purchase and sale of securities following
issuance of the securities.

2. The securities markets and exchanges.

3. The issuers of publicly held securities.

4. Securities industry professionals.

B. The regulatory framework under the Exchange Act in-
cludes:

1. Registration and continuing reporting and disclo-
sure by issuers of publicly held securities.

2. Registration and regulation of securities ex-
changes and over-the-counter markets.

3. Registration and regqulation of brokers and deal-
ers.

4, Regulation of clearance and settlement procedures
for securities transactions.

5. Registration, regulation and oversight of
self-regulatory organizations such as the NASD.

6. Reporting of equity holdings by officers, direc-
tors and over-10% shareholders of publicly held
companies and regulation of insider trading by
such persons.

7. Reqgulation of foreign corrupt practices.



10.

11.

12,

Regulation and recovery of short-swing profit:s

received by insiders in connection with purchases

and sales of securities of publicly held com-_
panies. ‘

Regulation, including reporting and disclosure
requirements, of solicitations of proxies or othe—
authorizations from security holders of publicl:
held companies.

Regulation, including reporting and disclosur:
requirements, of tender offers, exchange offer.
and changes in control.

Prohibition of manipulative, deceptive and fraudu
lent practices in connection with the purchase and
sale of securities, tender offers and prox=
solicitations.

Regulation of margin requirements to prevent
excessive use of credit to finance the purchase o
carrying of securities.

II. Registration and Continuing Reporting and Disclosure Re™
quirements for Publicly Held Companies.

A‘

The issuers subject to the registration and continuina
reporting and disclosure requirements of the Exchang
Act are those that meet one or more of the followiny
three criteria:

1.

Issuers having securities registered and liste
for trading on a national securities exchange.
Section 12 (b). -

Issuers having, as of the last day of the issuer's
fiscal year, total assets in excess of $3,000,000
and a class of equity securities held of record b
500 or more holders. Section 12(g).

a. In order to be subject to Section 12(g), th™
issuer must also meet one of the jurisdic
tional tests by virtue of being engaged in
interstate commerce or in a business affect-
ing interstate commerce or having its secu
rities traded by use of the mails or any
means or instrumentality of interstate
commerce. Obviously, virtually all issuer
meet this requirement.

b. Section 12(g) sets the total asset threshol™
at $1,000,000 but authorizes the Securitie
and Exchange Commission (the "SEC") to
increase the threshold by regulation—
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Pursuant to Rule 1l2g-1 the SEC has increased
the threshold amount to $3,000,000.

The SEC has proposed an amendment to Rule
12g~-1 that would increase the total asset
threshold = amount from $3,000,000 to
$5,000,000. SEC Release No. 33-6605 (October
2, 1985).

Section 12(g) (5) of the Exchange Act defines
a "class" of securities to "include all secu-
rities of the issuer which are of substan-
tially similar character and the holders of
which enjoy substantially similar rights and
privileges."

Rule 12g5-1 defines securities "held of
record" for purposes of Sections 12(g) and
15(4). Subject to certain qualifications,
"securities shall be deemed to be 'held of
record' by each person who is identified as
the owner of such securities on records of
security holders maintained by or on behalf
of the issuer...."

Rule 12g5-2 defines "total assets".

Issuers that have registered securities with the
SEC under the Securities Act of 1933 (the "Secu-
rities Act") are subject to the periodic reporting
requirements of Section 13(a) of the Exchange Act.
Section 15(d).

a.

The reporting obligation under Section 15(d)
arises regardless of the kind of security
registered wunder the Securities Act. In
contrast, Section 12(g) applies only to
equity securities.

An issuer subject to the periodic reporting
requirements pursuant to Section 15(d) may be
required to register under Section 12, as
determined wunder the «criteria set forth
above. Such registration under Section 12
suspends the Section 15(4) reporting
obligation during the time the securities are
registered wunder Section 12 (although of
course the issuer is then subject to the
periodic reporting requirements pursuant to
such Section 12 registration).

The reporting obligation commences with the

fiscal vyear in which the Securities Act
registration becomes effective. The issuer
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is required to file an annual report for such
year and quarterly reports beginning with the
first fiscal quarter that ends after the
Securities Act registration becomes effec-
tive.

By Registration under the Exchange Act.

ll

Issuers subject to Section 12(b) (i.e., issuers
having securities listed for trading on a national
exchange) are required to register the class of
securities with the exchange and the SEC prior to
the date trading of the securities on the exchange
begins.

Issuers subject to Section 12(g) (i.e., issuers of
securities traded over-the-counter that meet the
$3,000,000 total asset and 500 security holders
thresholds) are required to register within 120
days following the last day of the issuer's fiscal
year in which the conditions requiring registra-
tion are first met.

Form 10 is the general form for registration of
securities under +the Exchange Act pursuant to
Section 12(b) or Section 12(g). Form 10 requires
information similar to that required for registra-
tion of securities under the Securities Act on
Form S-~1. TIssuers currently reporting pursuant to
Section 15(d) of the Exchange Act that are now
registering pursuant to Sections 12(b) or (g) and
issuers that already have a class of securities
registered under the Exchange Act can use an
abbreviated registration statement (Form 8-A) that
incorporates by reference information from other
Securities Act and Exchange Act filings.

Note that registration under the Exchange Act
applies to the entire class of securities being
registered. This 1is in contrast to registration
under the Securities Act, which applies only to
the specific securities involved in a particular
offering.

C. Continuing Reporting Requirements.

1.

The continuing reporting requirements under the
Exchange Act are designed to keep the information
in registration statements current and to make
available to the investing public a continuing
flow of information concerning the issuer and its
securities.



The continuing reporting requirement of issuers
subject to Sections 12(b), 12(g) or 15(d) is
imposed by Section 13(a) of the Exchange Act, as
implemented through regulations and forms pro-
mulgated by the SEC. The types of periodic
reports required by the Exchange Act and the SEC
are as follows:

a. Annual Report. The issuer must file an
annual report with the SEC within 90 days
following the end of each fiscal year. Form
10-K is the basic annual report form and is
used unless another annual report form is
specifically prescribed for the issuer.

b. Quarterly Report. Issuers filing annual
reports on Form 10-K must file quarterly
reports with the SEC on Form 10-Q within 45
days following the end of each of the first
three fiscal quarters of each fiscal year.

c. Current Report. Unless previously reported
or unless the information is reported in an
annual or quarterly report, issuers subject
to the continuing reporting requirements must
file a current report with the SEC on Form
8-K upon the occurrence of any one or more of
the following reportable events:

(i) A change in control of the registrant.
"Control" means the ability to direct
the company's management and policies
and can be based upon ownership of
voting stock (generally 20% or more) or
contractual arrangements or other
circumstances.

(ii) The acquisition or disposition of a
significant amount of assets by the
registrant or any of its majority-owned
subsidiaries other than in the ordinary
course of business. The instructions to
the Form provide guidance as to what

constitutes "a significant amount of
assets."
(iii) Initiation of bankruptcy, insolvency or

receivership proceedings by or against
the registrant.

(iv) A change in the registrant's certifying
accountant.



D.

(v) TIf a director of the registrant resigns
or declines to stand for re-election
because of a disagreement with the
registrant on any matter relating to the
registrant's operations, policies or
practices, and if the director furnishes
the registrant with a letter describing
the disagreement and requesting that the
matter be disclosed.

(vi) Other events the registrant deems to be
of importance to security holders.

As a guideline, anything happening to the
registrant that a prudent investor should
know about should be reported. Form 8-K must
be filed within 15 days following the occur-
rence of the reportable events described in
(i) through (v) above. If there is more than
one reportable event, the 15-day period is
measured from the earliest event to occur.
Filing Form 8-K upon the occurrence of any
"other event" as described in (vi) above is
optional and there is no specific time period
within which the report must be filed;
however, the report should be filed "prompt-
ly" after the event occurs.

Other reports include:

(1) Form 8 for amendments to Exchange Act
registration statements or annual,
quarterly or current reports.

(ii) Form 10-C to be filed by an issuer of
securities quoted on NASDAQ to report a
change in the number of shares outstand-
ing or in the name of the issuer.

(iii) Form 11-K to be used for annua: reports

with respect to employee stock purchase,
savings and similar plans, interests in
which constitute securities which have
been registered under the Sacurities
Act.

(iv) Form 12b-25 to be used for applications
for extensions of time to furnish
information, documents or reports to the
SEC.

Deregistration and Termination or Suspension of Period-
ic Reporting Requirements.



Section 12 (b) Registrants. Under Section 12(d) of
the Exchange Act, an issuer can deregister a class
of securities registered pursuant to Section 12 (b)
by terminating the registration and listing of the
securities on any securities exchange. Such
deregistration ordinarily terminates the issuer's
continuing reporting obligation under Section 13
unless:

a. The issuer would be subject to the reporting
requirements pursuant to Section 12(g) (i.e.,
"deemed registration"); or

b. Within the three most recent fiscal years the
issuer has failed to file any of the reports
required to be filed with the SEC.

Section 12 (qg) Registrants. Issuers of
over-the-counter securities registered pursuant to
Section 12(g) (i.e., issuers having total assets
in excess of $3,000,000 and a class of securities
held by more than 500 security holders) may
terminate both registration of the c¢lass of
securities and the obligation to comply with the
reporting obligations of Section 13 by filing a
certificate with the SEC on Form 15 to the effect
that either:

a. The number of security holders of record is
less than 300; or

b. The number of security holders of record is
less than 500 and as of the last day of each
of the 1issuer's three most recent fiscal
years the total assets of the issuer have not
exceeded $3,000,000,

Termination of registration takes effect 90 days,
or such shorter period as the SEC may detarmine,
following the filing of the certification. The
igsuer's duty to file reports pursuant to Section
13 is suspended immediately following the filing
of the certification. Rule 12g-4.

Section 15(d) Registrants.

a. Under Rule 12h-3, issuers subject to the
Section 13 reporting requirements pursuant to
Section 15(d) (i.e., issuers filing a Secu-
rities Act registration statement with regard
to issuance of securities) may suspend the
obligation to comply with the reporting
requirements for any fiscal year by filing a



certificate with the SEC on Form 15 to the
effect that either:

(1) The number of record holders of each
class of securities to which a Secu-
rities Act registration statement
relates is less than 300; or

(ii) The number of record security holders of
each class of securities to which a
Securities Act registration statement
relates is less than 500 and as of the
last day of each of the issuer's three
most recent fiscal vyears the total
assets o0f the issuer have not exceeded
$3,000,000.

The suspension is not effective with respect
to the fiscal year in which the Securities
Act registration became effective. In
addition, if the suspension is based upon the
less than 500 security holders of record and
$3,000,000 total asset test described above,
the suspension cannot take effect with
respect to the fiscal year within which the
Securities Act registration became effective
and the two succeeding fiscal years. Rule
12h-3(c).

In order to qualify for suspension of the
Rule 15(d) reporting obligations under Rule
12h-3, the issuer must also have filed all
reports required under Section 13(a) for the
shorter of:

(i) The 1issuer's three most recent fiscal
years plus the portion of the current
year preceding the Form 15 filing date;
or

(ii) The period since the issuer became
subject to the reporting obligation.

Under Rule 15d-6, the issuer is required to
file Form 15 with the SEC within 30 days
following the beginning of the first fiscal
year in which the issuer's reporting
obligation is suspended, unless the certi-
fication has already been filed pursuant to
Rule 12h-3.

The suspension of the reporting obligation
remains in effect only so long as the



suspension criteria are met on the first day
of any subsequent fiscal year. Rule 12h-3.

The SEC has proposed amendments to Rules 12g-4 and
12h-3 that would increase the total asset thresh-
old amounts from $3,000,000 to $5,000,000. SEC
Release No. 33-6605 (October 2, 1985).

Note that termination or suspension of an issuer's
Section 13 reporting obligations must be evaluated
independently with regard to each class of secu-
rities and each of the independent grounds (i.e.,
Section 12(b), Section 12(g) or Section 15(d)) for
imposition of the continuing reporting obligation.
An issuer remains subject to the reporting re-
quirements (and to the proxy solicitation and
insider trading provisions) until termination of
these requirements for each class of the issuer's
equity securities.

III. Reporting of Beneficial Ownership.

A.

Reporting of Beneficial Ownership under Section 13 of
the Exchange Act.

l.

The principal objective of the Section 13 benefi-
cial ownership reporting requirements is disclo-
sure of possible changes in corporate control.

Section 13(d) of the Exchange Act requires that
any person acquiring direct or indirect beneficial
ownership of more than 5% of a class of equity
securities registered under Section 12 file
Schedule 13D with the SEC within 10 days following
such acquisition. Copies of the Schedule 13D are
to be sent to the issuer of the security and to
any stock exchange on which the security is
traded.

Schedule 13D requires disclosure of information
concerning:

a. The identity, background and security owner-
ship of the reporting person.

b. The source and amount of the funds used for
the acquisition.

c. The purpose of the acquisition.

d. Any plans or proposals of the acquiring
person relating to:



4.

(1) Acquisition of additional securities or
disposition of securities of the issuer;

(ii) Extraordinary corporate transactions,
such as mergers, liquidations or sale or
transfer of a material amount of assets;

(iii) Changes in management or in the composi-

tion of the board of directors;

(iv) Any other material change in the isgsu-
er's business or corporate structure; or

(v) "Any action similar to those enumerat-
ed".

"Group" Acquisitions.

a.

Section 13(d) (3) provides that for purposes
of Section 13(d) when two or more persons act
as a partnership, limited partnership,
syndicate or other group for. the purpose of
holding or disposing of securities of an
issuer, such partnership, syndicate or group
is deemed to be a "person".

The basic prerequisite for formation of a
Section 13(d) group is that the members of
the group must agree to act in concert for
the purpose of acquiring, holding or dispos-
ing of securities. The agreement can be.
formal or informal, however, mere preliminary
negotiations do not constitute formation of a
Section 13(d) group. See GAF Corp. V.
Milstein, 453 F.2d 709 (2nd Cir. 1971) cert.
denied, 406 U.S. 910 (1972);:; Wellman wv.
Dickinson, 475 F.Supp. 783 (5.D. N.Y. 1979)
affirmed, 682 F.2d 355 (2nd Cir. 1982}; Twin
Fair Inc. v. Reeger, 394 F.Supp. 156 (W.D.
N.Y. 1975); and Texasgulf Inc. v. Canada
Development Corp., 366 F.Supp. 374 (S.D. Tex.
1973).

Rule 13d-3 sets forth rules for determining the
beneficial ownership of securities for purpnses of
Section 13(d).

a.

Under this Rule, "a beneficial owne:x of a
security includes any person who, directly or
indirectly, through any contract, arrange-
ment, understanding, relationship, or other-
wise has or shares:
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insider fails to comply with +he Section
16 (a) reporting requirements,

Proxy Solicitation and Disclosure to Secuzity Holders under
Section 14 of the Exchange Act.

A.

Section 14 of the Exchange Act and t» SEC regulations
thereunder regulate solicitation of preoxies from, and
disclosure of information to, holders of securities
registered under Section 12.

Under Section l4(a), it is unlawiul to solicit proxies
regarding securities registered under Section 12 in
violation of the SEC's proxy rules,

1. "Proxy" includes every proxy, consent or au-
thorization with respect to 2 security. Rule
l4a-1(d).

2. "Solicitation" 1is defined in Ruie 1ld4a-1(f) to

include any request for a proxy, any request to
execute or not execute a proxy or any communica-~
tion made under circumstances "r=asonably cal-
culated to result in the procurem~ut, withholding
or revocation of a proxy."”

Exemptions from the Proxy Rules.

1. Rule l4a-2(a) sets fortl sever~: .p2ee of proxy
solicitations that are exemu: trom the proxy
rules. .

2. Rule 1l4a-2(b) specifies two tyoes of proxy so-

licitations that are exempt from all of the proxy
rules except the anti-fraud n»nreovisinons of Rule
l4a-9:

a. Solicitations made by any <. s> other than
the issuer to 10 or fewer porsons,

b. Furnishing proxy voting advice to any person
with whom the advisor has & business rela-
tionship if (i) the advisor renders financial

advice in the ordinary course of business,
(ii) the advisor receives no compensat-on for
such advice other than from i > racipient of
the advice, (iii) the srdviecr discloses any
significant relationship with the issuer and
its affiliates, or with a shareholder propo-
nent of the subject matter, as well as any
material interest of the advisor in such
matter, and (iv) such advice is not furnished
on behalf of any percon snliciting proxies or
any participant in a proxy contast,
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l.

Disclosure to Security Holders.

Rule 1l4(a)-3(a) requires that any proxy solicita-
tion subject to the proxy rui=ss must be accom-
panied or preceded by a wrx'* “eni proxy <tatement
containing the information spacified in Schedule
14A or a written proxy statement included in a
registration statement filed under the Sscurities
Act on Form S-4 and containing the information
specified in such Form.

a. In general Schedule 14A reguir disclosure
concerning the following items:

(i) Whether or not the proay 15 revocable.

(ii) Explanation of dissenters' rights of ap-
praisal with respect to any matter to be
acted upon.

(iii) Identification of the person(s) making
the solicitaticn and Zzaring the expense
of the solicitaticn = description of
the methods of soli~itation. If the
solicitation is part Y a proxy contest
subject to Rule 14a-11, certain other
disclosures are requivad

(iv) Description of any sui ;iantial interest,
direct or indirect, bv security holdings
or otherwise, in any matter to be acted
on (other than elections to office) held
by the following persons:

(A) If the solicitaticn is on hehalf of
the issuer, eac™ mnerson who has
been a director 1 ~fficer at any
time since the DLeginning of the
last year.

(B If the solicitation is not on
behalf of the issiier, each person
on whose behalf the solici:ation is
made.

(C) Each nominee fo: Sirjaector of the
issuer.

(D) Each associate of the foregoing
persons.

(v) Description of the issusv's voting secu-
rities, the voting wights thiereunder
with respect to matters @0 be acted
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upon, and identification of security
holders who beneficially own 5% or more
of any class of voting securities.

(vi) If action 1is to Dbe taken concerning
election of directors, information
concerning the directors and nominees
for director.

(vii) Information concerning compensation of
directors and executive ocfficers. If
the solicitation is made on behalf of
persons other than the issuer, this
information need be furnished only as to
nominees of the persons making the
solicitation and the associates of such
nominees. :

(viii) 1If the solicitation is made on behalf of
the issuer and relates to an annual
meeting at which directors are to be
elected or if financial statements are
included, certain information concerning
the issuer's relationship with its
independent public accountants,

(ix) Description and certain specified
information concerning any other matters
to be acted upon, such as: {A) bonus,
profit sharing or other compensation
plans, (B) pension or retirement plans,
(C) granting or extension of any
options, warrants or other rights to
purchase the issuer's securities, (D)
authorization or issuance of securities,
(E) modification or exchange of secu-
rities, (F) mergers, consolida+~ions,
acquisitions or other similar matters,
(G) acquisition or dispositica of
property, (H) restatement of any ~sset,
capital or surplus account of the
issuer, (I) with respect to any —~eport
of the issuer or its officers, direc-
tors, committees or shareholders, (J)
amendment of the issuer's chart=r or
by-laws, or (K) other proposed act:ion.

(x) As to each matter to be voted upon,
explanation of the vote required for
approval,

b. Rule l4a-5 imposes certain requirements as to

the manner in which information is pre:sented
in the proxy statement. There are special
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disclosure requirements aoroo-wing nroposed
"shark repellant” or anti-taskeover measures.,

c. Form S-4 is used for regisitrarion under the
Securities Act of securities (o be fsgsued in
connection with certa’:n »Hu-i:oss comb:nation
and exchange offer transacvions, The Form
S-4 registration statement arquires disclo-
sure of the same tvpe of - formation as a
Schedule 14A proxy stater ©oolve oa rconsider-
able amount of additiona! : TN S 15

Rule 1l4a-6 sets forth the rules and procedures
governing filing with and review = the 3EC of
proxy materials.,

a. In general, preliminary proxy materials,
including the proxy statement, form of proxy
and other soliciting mater o wust b £iled
with the SEC at least L0 nrionr to the
date definitive copies of cu matericls are
to be first sent to secuviiti holders. Any
additional soliciting marerials to b2 fur-
nished to security noldars 3 Uzequent to the

proxy statement are to hoe Tiieo irh ‘he SEC
at least two business days oo wor o the date
such materials are to be  flrst = nt to

security holders.

b. Definitive copies of the wroxv starement,
form of proxy and other sol e iting material
are to be filed, or mailed ror filinc¢, with

the SEC and with earh 9?ﬁ‘{rgw on whoch any

class of security of the issier 135 registered
and listed not later tta: th2 dat2 such
material is first distri v el Lo sacurity
holders.

c. It should be noted that in :1:s r1e-iew of
proxy materials the BSEC placee  oay . icular
emphasis on the disc. =oyew o rerning
proposed "shark reppzlan Yoo st otakeover

measures.

Rule l4a-3(b) requires that if the proxy solicita-
tion is made on behalf of # lonee and valates
to an annual meeting at which dirocrnes are to be
elected, the proxy statement must he accoapanied
or preceded by an annual report to cocurity

holders.

a. In general, the annual reporis o security
holders requires disclosuv:s 7 o 51 1nwing
items:



(i) Financial statements of the issuer
prepared in accordance with Regqulation
S-X.

(ii) Management's discussion and analysis of
financial condition and results of op-
erations.

(iii) Description of the issuer’'s business,
including where applicable industry
segment reporting.

(iv) 1Identification of the issuer's directors
and executive officers.

b. Rule 1l4a-3(c) requires copies of the annual
report to security holders to be mailed to
the SEC, "solely for its informaticn", not
later than the later of the date on which the
report 1is first distributed to cecurity
holders or the date on which preiiminary
copies of proxy solicitation materials are
filed with the SEC.

C. Rule l4a-3(c) further provides: "The f[annu-
al] report is not deemed to be 'soliciting
material' or to be 'filed' with the Commis-
sion or subject to this reguletion otherwise
than as provided in this xule, or to the
liabilities of Section 18 of the [Exchange]
Act, except to the extent that the issuer
specifically requests that it be treated as a
part of the proxy soliciting material or
incorporates it in the proxy statenaent or
other filed report by reference."

(i) This excludes the annual report to
security holders from the applicetion of.
various other statutory and reculatory
provisions, most notably the an:ii-fraud
rules contained in Section 18 a:d Rule
l4a-9.

(ii) As a practical matter, however, the
annual report to securitv holders is
frequently incorporated by referonce in
other Exchange Act filings, particularly
the Annual Report on Form 10-K,.

4. Rule 1l4a-9 is the general anti-fraud provision
applicable to proxy solicitations.

a. Rule 1l4a-9(a) prohibits solicitation of
proxies "by means of any proxy statement,

cC - 18



form of proxy, notice of meeting, or other
communication, written or oral, containing
any statement which, at the time &nd in the
light of the circumstances under which it is
made, is false or misleading with respect to
any material fact, or which omits to state
any material fact necessary in order to make
the statement therein not false or misleading
or necessary to correct any statement in any
earlier communication with respect to the
solicitation of a proxy for the sawne meeting
or subject matter which has become false or
misleading."

Rule 1l4a-9(b) identifies certain specific
examples of types of statements that may be
misleading, depending upon the particular
facts and circumstances.

A fact is considered to be "material" if
"there 1is a substantial 1likelihood that a
reasonable shareholder would consider it
important in deciding how to vote." TSC
Industries, Inc. v. Northwav, 426 U.S. 483
(1976) . The Court went on to say that
materiality "does not require proof of a
substantial likelihood that disclosuare of the
omitted fact would have causzd the reasonable
investor to change his vouva,® Instead, "a
substantial likelihood that disclosure of the
omitted fact would have been viewed by the
reasonable investor as having significantly
altered the 'total mix' of informition made
available" will suffice.

A negligence standard is generally applied in
actions against issuers and directors under
Rule 1l4a-9. See Gould w. American-Hawaiian
$.8. Co., 535 F.2d 761 (3rd Cir. -.976); and
Gerstle v. Gamble-Skogmo, Inc,, 478 F.2d 1281
(2nd Cir. 1973). A higher standard of proof,
requiring scienter, is generally applied in
actions against accountants and othar profes-
sionals under Rule 1l4a-9. See Adams V.
Standard Knitting Mills, Inc., 620 F.2d 422

(6th Cir.) cert. denied, 449 1.8. 1067
(1980) .

Section 1l4(c) of the Exchange Act and Regulation

l4cC

(Rules 1l4c-1 through 1l4c¢~7) promulgated

thereunder by the SEC require that, in connection

with every annual or other meeting of tae holders

of a class of securities registered und:r Section

12,

including the taking of action with the

g
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written authorization or consent and without a
meeting of such security holders, an information
statement must be furnished to such security
holders unless management has solicited proxies
with regard to such securities, in which event it
must comply with the obligations pursuant to
Section 14 (a) described above.

a. The information to be furnished is either an
information statement containing the informa-
tion specified in Schedule 14C or an informa-
tion statement included in a registration
statement filed under the Securities Act on
Form §S-4. The disclosure requirements of
Schedule 14C are basically the same as or
analogous to those of a Schedule 14A proxy
statement.

b. The information statement must be sent at
least 20 days prior to the meeting date, or
in the case of corporate action taken with
the written authorization or consent of
security holders, at least 20 days prior to
the earliest date on which the corporate
action may be taken. Rule 1l4c-2(b).

c. If the information statement relates to an
annual meeting of security holders at which
directors are to be elected, Rule 14c-3
requires that the information statement be
accompanied or preceded by an annual report
to security holders. The disclosure
requirements of this annual report are
essentially the same as those of the annual
report required under Rule 1l4a-3(b) as
described above. This annual report must
also be mailed to the SEC according to the
same procedures described above with respect
to the Rule 1l4a-3(b) annual report. Rule
14c-3.

d. Regulation 14C also contains requirements
concerning the information statement similar
to those of the proxy rules described above
regarding the manner of presentation of
information (Rule l4c-4), filing with the SEC
(Rule 14c-5), and false or misleading state-
ments (Rule l4c-5).

E. Other Proxy Rules,

1. Rule l4a-4 specifies certain requirements as to
the form of the proxy.



2. Rule 1l4a-7 imposes certain requirements as to
mailing communications for security holders or,
alternatively, providing security holders with a
reasonably current list of of the issuer's record
security holders.

3. Rule l14a-8 sets forth the rules regarding inclu-
sion of security holder proposals in the issuer's
proxy materials.

4. Rule 14a-10 prohibits solicitation of undated or
post-dated proxies.

5. Rule 1l4a-11 contains special provisions applicable
to proxy contests.

F. The SEC has proposed a "comprehensive revision" of the
proxy rules. SEC Release No. 33-6592 (July 1, 1985).
The proposed revisions relate principally to applica-
tion of the integrated disclosure system to proxy and
information statements. The proposed changes would
also require additional disclosure related to indepen-
dent accountants in proxy and information statements
and other filings containing audited financial state-
ments.

Other Significant Areas of Regulation under the Exchange
Act.

A. Issuer repurchases of securities registered under
Section 12 in "going private" transactions and tender
offers are subject to regulation under Section 1%(e) of
the Exchange Act and the SEC rules thereunder.

B. Third party tender offers involving securities regis-
tered under Section 12 are requlated under Section
14(d) of the Exchange Act and the SEC rules ther:under.
It should be noted that the anti-fraud provision
relating to tender offers, Section 14(e) of the Ex-
change Act, applies to tender offers regardless of
whether the securities are registered under Sect.on 12.

cC. Section 13(b) (2) of the Exchange Act imposas two
accounting requirements on all issuers having a class
of securities registered pursuant to Section 12 or
subject to the reporting obligation under section
15(d). Such issuers are required to:

1. "Make and, keep books, records, and accounts, which
in reasonable detail, accurately and fairly
reflect the transactions and dispositions of the
assets of the issuer;" and



2. "Devise and maintain a system of internal account-
ing controls sufficient to provide reasonable
assurance" that certain. specific objectives
relating to safeguarding corporate assets, assur-
ing that transactions occur in accordance with
management's authorization and recording of
transactions so as to permit the. preparation of
financial statements, are met.

VI. Integrated Disclosure System.

A.

Regulation 12B contains general rules applicable to the
preparation and filing of registration statements
pursuant to Section 12 of the Exchange Act and reports
filed pursuant to Sections 13 and 15(d). The rules set
forth in Regulation 12B supplement the various Exchange
Act forms. In the event of a conflict, between the
Regulation B rules and an Exchange Act form, the
contents and instructions of the form: control. The
Regulation 12B rules are analgous and very similar to
the rules contained in Regulation C under the
Securities Act. ’

Regulation S-K contains standard instructions for the
disclosures required in various forms filed under both
the Exchange Act and the Securities Act. Such forms
frequently call for disclosure in accordance with
various specified items of Regulation S-K.

Regulation S-X specifies the' form, content and other
requirements for financial statements under various
federal securities 1laws, including both the Exchange
Act and the Securities Act.

The SEC has also promulgated four Exchange Act Industry
Guides dealing with the form and content of certain
specific disclosures by electric and gas utilities,
issuers engaged in oil and gas operations, bank holding
companies and property-casualty underwriters.

To a significant degree the various reporting and
disclosure requirements are integrated by standardizing
the form and content of required disclosures and by
allowing incorporation by reference.
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THE INITIAL PUBLIC OFFERING - TAKING A COMPANY PUBLIC

Ralston W. Steenrod
James C. Strode
Robert P. RoOss
Gerald R. Martin

Louisville, Kentucky

General Observations on Going Public* (Martin)
A. Why go public?

In order of importance to issuer:

1. To raise capital (increase equity, reduce debt, etc.) - 75%
2. Estate and personal liquidity considerations - 7%
3. Management needs (currency for acquisitions, management

incentives, corporate visibility) - 6%

B. Satisfaction with IPO process and professionals?

1. Are you satisfied that you went public?
92% - Yes
8% - No
2. Rating the quality of advice received from advisors
Very
Excellent Good Good Poor
Attorney 56 29 13 2
Investment bankers 27 26 31 16
Accountants 38 42 17 3

C. How ‘Iong did it take?

Expectation - 6 months
Reality - 10 Months (average)

D. How much did it cost?

Average costs by category:

SEC filing fees $ 3,500
Blue sky filing fees 18,000
Printing/engraving 88,000
Accounting 76,000
Legal (issuer's counsel only) 111,000
Transfer agent 3,500
NASD fee 1,500
Miscellaneous 14,000
Total fixed costs 316,000
"Variable" costs ' . ,
Underwriter's "Spread” "~ 950,000
Total $1,266,000

*Based on results of 1985 survey conducted by Alexander Grant &
Company of 146 issuers headquartered in New York area who went
public in 1983 and 1984 with offerings in excess of $2.5 million.



Fixed costs were approximately 2% and variable costs approxi-
mately 5 1/2% of the average offering amount of $17 million, (a
total of 7 1/2%). Total expenses are probably in a range 5% to
18% for offerings between $2.5 million and $130 million.

1. Investment Bankers' Criteria for Underwriting Initial Public Offerings

(Martin)

A. Different underwriters have different criteria

UhWNh=-

Institutional or major bracket firms
Smaller New York and large regionals
Small regionals

Industry specialists

IPO specialists

B. General Criteria

1.

Size of offering - amount of stock sold to public must be
large enough to have reasonable prospects for an efficient
aftermarket. A

Size of company - the earnings level of the issuer (histor-
ical and/or projected) must justify the offering price.

Industry growth and future prospects - investors in IPO's
seek above average growth potential - rather than current
yield or low volatility - resulting in more interest in
issuers in those industries which are perceived as rapid
growth,

Management - the single most important element of any

business. Are they competent, honest, aggressive? Do
they have a business plan prepared?

Market conditions - demand for new issues varies with
prevailing market and economic conditions.

I1l. Major Events in an |nitial Public Offering ("IPO")

A. Pre-Offering Planning (Strode)

1.
2.
3.

Articles, By-laws and minutes
Cheap stock
Blue-sky compliance issues

B. Selection of the IPO Team (Pedley)

HWN =

Lawyers
Accountants
Printer

Investment bankers

a. Letter of intent
b. "Firm" versus "best efforts" underwritings



C.

Preparation. filing and wuse of the registration statements
(Steenrod)

1. Preparation and filing of documents and agreements
2. Waiting period and use of red herrings

3. Informational meetings  "road shows”
Underwriting and syndication (Martin)

Execution of the underwriting agreement

The manager or co-managers

The syndicate, underwriting and selling groups
Retention practices and institutional pots
Pricing and stai-iiization

Wk —

a. Pricing
b. Green shoes and shorts
¢. Snakes and {free- riders
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FINANCING TRANSACTIONS THROUGH THE USE
OF EXEMPTIONS FROM REGISTRATION

Chris Trower
BROWN, TODD & HEYBURN
Louisville/Lexington, Kentucky

The principal exemption from the registration and pro-
spectus delivery requirements of the Securities Act of 1933 is
Regulation D, adopted and effective on April 15, 1982. Regu-
lation D attempts to achieve uniformity between federal and
state private placement exemptions.

Significant changes wrought by Regulation D include (i)
the "accredited investor" concept, which permits an unlimited
number of purchasers, eliminates sophistication requirements
for investors, and reduces or eliminates information disclo-
sure if all investors are accredited; (ii) no requirement that
offerees be suitable or, in offerings under §$5,000,000, that
purchasers be suitable; (iii) elimination of the test of abil-
ity to bear economic risk for purchasers who meet the sophis-
tication test through purchaser representatives; (iv) sliding
scale information requirements depending on the size of the
offering and the nature of the offeree; and (v) a notice fil-
ing system.

I. Structure and Basic Requirements of Regulation D.

Regulation D does not provide an exemption from the
anti-fraud, civil liability, or other provisions of the federal
securities laws except the registration and prospectus deliv-
ery requirements of Section 5 of the 1933 Act. State law com-
pliance is not assured by Regulation D compliance.

Regulation D is not the exclusive means of taking advan-
tage of the nonpublic offering exemption under Section 4(2) of
the 1933 Act. It is, however, available to issuers only, not
to affiliates or others engaged in the resale of securities.

A. General Structure.

1. Rule 501 -- contains common terms and defini-
tions wused throughout Regulation D, such as "accredited
investor," calculation of the number of purchasers, and deter-
mination of purchaser representatives.



2, Rule 502 -~ sets forth general conditions for
each of the exemptions: (i) integration, (ii) financial dis-
closure, (iii) manner of offering, (iv) limits on resale.

3. Rule 503 -- provides for the required filing of
Form D to be used for all exempt offerings under Regulation D.

4, Rule 504 -- governs the exemption for sales of
securities not exceeding $500,000.

5. Rule 505 -- governs the exemption for sales of
securities not exceeding $5,000,000.

6. Rule 506 ~- provides an exemption for sales of
securities without regard to the amount of the offering.

B. Basic Requirements for Private Placements under
Regulation D.

1. Maximum of 35 purchasers excluding accredited
investors.

2. Nature of purchasers.

3. Limitations on the manner of the offering.
4. Furnishing of information.

5. Limitations on disposition.

6. Integration of offerings.

7. Notice filing requirements.

Each of these major requirements is discussed below under
separate headings.

II. Maximum Number of Purchasers.

A, 35 purchasers 1is the maximum permitted except for
accredited investors.

B. Accredited investors are not included for purposes
of the 35 purchasers test and there is no limit to the number
of accredited investors who may invest.

C. Clients of broker dealers or investment advisors are
considered purchasers, regardless of the degree of discretion
granted to the broker dealer or investment advisor.



D. General partners are not included in the 35 pur-
chaser test. Brentwood Village Apartments, Ltd. (6/20/80).

E. Treatment of initial limited partners for purposes
of the 35 purchaser test. Thunderbird Apartments, Ltd.
(3/15/79).

F. In addition to the exclusion of the accredited
investors, Rule 501(e) provides for the exclusion of certain
other investors, including the following: (i) any relative,
spouse or relative of the spouse of a purchaser who has the
same principal residence as the purchaser; (ii) any trust or
estate in which a purchaser and certain related persons col-
lectively have more than 50% of the beneficial interest; and
(iii) any corporation or organization in which a purchaser and
certain related persons collectively have more than 50% of the
equity securities or equity interest.

G. A corporation, partnership or other entity counts as
one purchaser unless it is organized for the specific purpose
of acquiring the securities being offered and is not an
accredited investor under Rule 501 (a) (8), in which case each
beneficial owner of equity securities or equity interests in
the entity counts as a separate purchaser for all provisions
of Regulation D.

III. Nature of Purchasers.

A. Accredited investors are defined Rule 501(a) as
including any person who comes within any of the following
categories or who the issuer reasonably believes comes within
any of the following categories at the time of the sale.

1. Institution investors.
2. Private business development companies.
3. Tax exempt organizations under § 501 (c) (3) with

total assets exceeding $5,000,000.

4. Directors, executive officers and general part-
ners of the issuer.

5. $150,000 purchasers if the price does not
exceed 20% of the purchaser's net worth or joint net worth
with spouse.

6. Natural persons with an individual net worth or
joint net worth with spouse in excess of $1,000,000 inclusive
of home, furnishings, and automobiles.



7. Any natural person who had an individual income
in excess of $200,000 in each of the two most recent years and
who reasonably expects an income in excess of $200,000 for the
current year.

8. Any entity in which all of the equity owners of
accredited investors under paragraphs 1-4 and 6-7 above.

B. For unaccredited investors, "the issuer shall rea-
sonably believe immediately prior to making any sale that each
purchaser who is not an accredited investor either alone or
with his purchaser representative has such knowledge and
experience in financial and business matters that he is capable
of evaluating the merits and risks of the prospective invest-
ment." Rule 506 (b) (2) (1) .

C. A few general comments are in order.

1. It is not necessary to make a preliminary
determination of suitability.

2. Unsophisticated, nonaccredited investors
require the use of an "offeree representative" in transactions
involving sales of more than $5,000,000.

3. An investor must acknowledge in writing that a
purchaser representative is acting in that capacity.

4. Material relationships between the issuer, its
affiliates, and the purchaser representative must be disclosed
to the purchaser in writing prior to the acknowledgment
described above.

5. Nonaccredited investors who, with purcheser
representatives is necessary, are able to evaluate the trans-
action need not meet any financial tests. This represents a
departure from prior practice.

6. Accredited investors need not be sophisticated,
again a departure from prior practice and concepts.

IV. Limitation on Manner of Offering.

A. General solicitation and general advertising are
prohibited. This includes but is not limited to (i) articles,
notices or communications published in newspapers, magazines,
or similar media, or broadcast over television or radio; and
(ii) any seminar or meeting whose attendees have been invited
by any general solicitation or general advertising.



B. The commission's review on the general solicitation
prohibition is reflected in the footnote to the proposed rule.

"The Commission is aware that, pursu-
ant to the exclusion from accounting in
Rule 146 for persons who purchase $150,000
of securities, many offerings claiming the
exemption provided by the Rule have been
sold to hundreds of purchasers. Similarly,
pursuant to the accredited investor con-
cept 1in Regulation D, offerings could
theoretically be made to an unlimited num-
ber of accredited investors. The Commis-
sion cautions issuers, however, that
depending upon the actual circumstances,
offerings made to such large numbers of
purchasers may involve a violation of the
prohibitions against general solicitation
and general advertising."

V. Access to Information.

A. If an issuer sells securities only to accredited
investors, Regulation D does not require any specific disclo-
sure.

B. If the issuer sells securities to investors who are
not accredited, then delivery of the following information is
required to be furnished to all purchasers.

1. For offerings up to $500,000, no information
requirements are specified.

2. For offerings up to $5,000,000, the issuer is
required to furnish the same information as would be required
by Part I of Form S-18, or for an issuer not qualified to use
Form S-18, the same information required in Part I of a regis-
tration form available to the issuer. Two years of financial
statement, with only the most recent year audited, need to be
furnished. Limited partnerships may use tax basis financial
statements.

3. For offerings over $5,000,000 the same informa-
tion as specified in Part I of an available form of registra-
tion is required.

C. A number of exceptions to the audited financial
statements are permitted. In particular, the financial state-
ment requirements may be relaxed where inappropriate or



preparing of the financials would result in unreasonable
effort and expense.

VI. Limitations on Disposition.

Securities required in a Regulation D transaction cannot
be resold without registration wunder the 1933 Act or an
exemption therefrom, except securities sold under Rule 504
involving sales made exclusively in states required registra-
tion and delivery of a disclosure document before sale and
which are made in accordance with these state provisions.

The issuer must exercise reasonable care that the pur-
chaser is not an underwriter, which reasonable care should
include, without 1limitation (i) reasonable inquiry to deter-
mine if the purchaser is acquiring the securities for his own
account, (ii) written disclosure by the issuer to each pur-
chaser that the securities are unregistered and cannot be
resold unless registered or unless a registration exemption is
available, and (iii) 1legending certificates to indicate the
securities are unregistered, and the restrictions on their
subsequent transfer.

VII. Integration of Offerings.

A. Offers and sales that are made more than six months
before the start of a Regulation D offering or are made more
than six months after completion of the Regulation D offering
will not be considered part of that offering, so long as
during the six month period there are no offers or sales of
securities by or for the issuer that are the same or a similar
class.

B. The SEC's usual integration tests are applied: (i)
whether the sales are part of a single plan of financing, {ii)
whether the sales involve the issuance of the same class of
securities, (iii) whether the sales have been made at or about
the same time, (iv) whether the same type of consideration is
received, and (v) whether the sales are made for the same gen-
eral purpose.

C. Significantly, the first exemption is not lost by a
subsequent offering. Note too Rule 504.

VIII. Notice Filing Requirements.

A, A uniform notice of sales form has been adopted for
all offerings under Regulation D and Section 4(b) of the 1933
Act. The form requires, among other things, an indication of
the exemptions being claimed.
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B. Five copies of Form D must be filed no later than
fifteen days after the first sale of securities. Receipt of
subscription funds into escrow pending receipt of minimum sub-
scriptions would technically trigger the filing requirements.
Subsequont notices are due every six months and thirty days
after the last sale. Receipt at the SEC's principal office in
Washington or mailing by registered, certified mail consti-
tutes filing.

IX. Practical Issues in General Solicitation.

A. The Staff's general reaction to advertising or gen-
eral communications of any type has been strongly negative.

1. Tombstones, Interpretative Release Question
59; ALMA Securities Corporations (7/2/82).

2. Promotional Brochures. Aspen Grove (11/8/82).

3. Issuer-Prepared Summaries. Texas Investor
Newsletter (1/23/84).

4. Non-issuer Newsletters. 0il and Gas Investors

(9/9/83).

5. Simultaneous general advertising of products
and services. Printing Enterprises Management Science, Inc.
(4/25/83).

B. Mailing solicitations to participants in prior pro-
grams seems to be permissible. Woodtrails-Seattle Ltd.
(7/8/82). Solicitation directed only to accredited investors,
if general, would not necessarily mean the solicitation is in
compliance with Rule 502(c) since Rule 502(c) relates to th=
nature of the offering, not to the nature of the offerees
Interpretative Release, Question 6.

C. Meetings and Seminars. The Staff has yet to express
a definitive position.

D. Use of accountants, attorneys and other professional
advisors. Arthur M. Borden, "Esq. (9/15/77 and 10/6/78; Tax
Investment Information Corporation (2/7/83). Fees may be paid

to professional advisors without destroying Regulation D com-
pliance. Interpretative Release Question 39; Markham Invest-
ments, Inc. (1/15/84).
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X. Practical Aspects of Disclosure Compliance.

A, Even where no disclosure is required (such as for
Rule ©04 offerings not in excess of $500,000 or offerings only
to accredited investors), the offering will still subject the
issuer and its controlling persons to potential 1liability
under the antifraud and civil liability provisions of the 1933
Act and the 1934 Act other than the prospectus delivery and
registration requirements of Section 5 of the 1933 Act.

B. Form S-18 requires the issuer's audited balance
sheet. With respect to recently formed limited partnerships
with minimal capitalization, the Staff has concluded that "if
an audited balance sheet is not material to the investor's
understanding then the issuer may elect to present an alterna-
tive to 1its audited balance sheet." Interpretive Release,
Question 43. The Staff in this context stated "in analyzing
this or any other disclosure question under Regulation D, the
issuer starts with the general rule that it is obligated to
furnish the specified information 'to the extent material to
an understanding of the issuer, its business, and the secu-
rities being offered.'" But in the context of a startup
venture, is it even necessary to furnish an unaudited balance
sheet. Many practitioners simply use a capitalization table.

C. Item 21(h) of Form S-18 requires an audited balance
sheet as of the end of the most recent fiscal year of any cor-
poration or partnership that is a general partner of the
issuer. Regarding individual persons serving as general pact-
ners, net worth statements in the text of disclosure documents
with assets and liabilities estimated at fair market value and
provisions for estimated tax and unrealized gain are permitted
Interpretive Release, Question 45.

D. Sizzle Sheets can be utilized provided they are a
fair end adequate summary of the deal, followed by a complete
disclosure document. Interpretive Release, Question 40.

E. Investor Questionnaires and Subscription Documents
are essential for the issuer to have a "reasonable basis" Zor
believing that an investor is accredited and (if appropriate)
sophisticated. Otherwise, the issuer runs the risk of losing
the exemption.



INSIDER TRADING

Willburt D, Ham
Professor of Law
University of Kentucky

I. Introduction

A

The Insider Trading Doctrine

1.

2e

3.

The prohibitions on insider trading which have
led to the insider trading doctrine are
primarily a feature of federal securities
regulation as developed under the antifraud
provisions of the federal securities laws,

The insider trading doctrine places restrictions
on the purchase and sale of securities by certain
classes of persons based on the use of material,
nonpublic informatione.

The insider trading doctrine has been said to
be "based on the premise that the use of such
information undermines investor expectations
of fairness and equal opportunity that are the
foundation of public confidence in our securi-
ties markets." Phillips & Zutz, The Insider
Trading Doctrine: A Need for Legislative

Revair, 13 Hofstra L, Rev. 65 (19 .

Sources of the Federal Law of Insider Trading

1.

2e

The only direct prohibition on insider trading
contained in the federal securities laws as
originally drafted was that found in section
16(b) of the Securities Exchange Act of 193l.

This section condemns short-swing speculation

on the part of corporate insiders in corporsations
whose stock is required to be registered pursuant
to section 12 of that act by providing for
recovery on the part of the corporation of any
profit made by corporate directors or officers
(or 10% beneficial owners of the corporation's
stock) from any vpurchase and sale or sale and
purchase of the corporation's stoek within six
months. (See Apvendix A),



4,

Section 16(a) of the Securities Exchange Act
of 1934 contains a reporting requirement which
requires the designated "insiders" to file a
report with the Securities and Exchange
Commission as to their stock ownership at the
time they acquire their insider status and -
periodically thereafter when any changes in

their ownership status occurs., (See Appendix A).

Much of the development of a federal corporation

law relating to insider trading has come from
SEC Rule 10b-5, which broadly condemns
fraudulent practices 1n connectlon with the
purchase or sale of a security. {See
Appendix C).

Rule 10b-5 was promulgated by the Securities
and Exchange Commission under authority granted
to it in section 10(b) of the Securities
Exchange Act of 1934 to adopt rules and
regulations designed to prevent the use of
manipulative or deceptive devices or
contrivances in connection with the purchase

or sale of a securlty. (See Appendix B).

Rule 10b-5, when first promulgated by the
Securities and Exchange Commlission in 1942,
originated in an effort on the part of the
Commission to fill a gap in the securities
laws relating to fraud perpetrated on sellers
of 'securities, See Proceedings, Conference on
Codification of Federal Securities Laws,

22 Bus, Law, 793, 922 (1967) (remarks by
Milton Freeman).

Since 1ts modest beginnings, rule 10b-5 has
come to dominate the corporate fiduclary scene,
and as Justice Rehnquist put 1it, "{wlhen we
deal with private actions under Rule 10b-5,

we deal with a judicial oak which has grown
from 1little more than a legislative acorn."
See Blue Chip Stamps v. Manor Drug Stores,

421 U,S, 723 (1975).




8.

9e

10.

Although rule 10b=5 has been applied to a
wide variety of conduct involving fraudulent
practices relating to the purchase and sale
of securities, its frequent apolication to
"insider trading" cases has led to it being
thought of as an "insider trading'" rule.

While seetion 16(b) remains an effective tool
to combat short-swing trading activities by
corporate officers and directors, rule 1l0b-5
has come to have a much broader scope of
application,

8+ There are no time limitations as far as
the trading actlvity is concerned,

be Trading is not limited to stocks of
companies whose stock 1is required to
be registered.

ce Those covered include a much broader
spectrum of persons, such as employees
and others in a relationship with the
corporation giving access to inside
confidential information not yet publics.
See In re Cady, Roberts & Co., 4O S.E.C.
907 (1961),

The case which firmly established rule 10b=5
as an insider trading rule was the well~known
Taxas Gulf Sulphur case., SEC y. Texas Gulf
Sylphur Co., LOLl F.2d 833 (24 Cir., 1968), cert.

8s [his case involved an enforcement action
brought by the Securities and Exechange
Commission against Texas Gulf Sulphur and
fhirteen individual defendants charging
the individual defendants with violation
of rule 1l0b-5 by buying Texas Gulf stock
at a time when they possessed undisclosed
information as to a major ore find by the
cOMmpany s



~

be

Judge Waterman, speaking for a majority

of the court, commented that "anyone in
possession of material inside information
must either disclose it to the investing
public, or, if he 1s disabled from dis- -
closing it in order to protect a corporate
confidence, or he chooses not to do so,
must abstain from trading in or recommending
the securities concerned while such inside
information remains undisclosed." See
LLO]. Fe2d at 81_‘.80

II, 1Insider Trading Under fule 10b=-5

A, Private damage actions

1.

2e

Where insider trading takes place in the
context of a closely-held corporation on a
face-to-face basis, there has been little
doubt as to the right of those deceived to
sue for damages under rule 10b-5. S€&, CeSes
Kardon ve National Gypsum Co., 73 F. Supp.

798 (E.D,. Pa, 19u7).

The Supreme Court of the United States
aknowledged the existence of an implied
private cause of action under section 10(b)
of the Securities Exchange Act in Superinsen-
dent of Insurance V. Bankers Life & Casualty
Co., lou U.5, 6 (19717,

Qe

be

The Court followed the lead of the Bgrak
case, which had confirmed the existence of
an implied private cause of action under
section 1U(a) of the Securities Exchange
Act deallng with the solicitation of
proxies. See J. I. Case Co. v. Borak,

377 U.S. uT(l%E).

The exlstence of the private cause of action
under section 10(b) and rule 1lOb=5 remains
viable despite the recent efforts of the
Supreme Court of the United States to cut
back on implied causes of action under the
federal securities acts. bee, 8.Ze, Louche
Ross & Co. v. Redington, LWL2 U8, 560 (1979);
Transamerica Mortgage Adv1sors, Inc. Ve
Lewis, Il U.S. 11 (1979).

F-4



Be Open-rarket Trading

1.

2o

3e

When tradinpg is not on a face-to~Tace basis
but occurs on the anonymous vublic markst,
the oroblem arises as To how to define the
class of investbtors to whom a remedy is %o
be afforded.

One view is that 1liability extends not only to
purchasers of the actual shares [rom the wrong-
doers (hard to establish in onen-market trading)

bubt also to all oersons who, during the same
veriod the wrongdosrs were trading on the open
market, urchased the “~‘\00'L10n‘ stock in
the ovnen market without knowledge of the
material inside info"natlon which was in the
oouseg31on of Lhe wvongdv Se See Shaviro Ve
cr & Smith, Ince,

A second view is that, absent »rivity between

nlaintiff and defendant, no lisgbility can

result since no causal connection would exist

bebween defendant's conduct and plaintiffis
losse See Fridrich ve Sradford, 512 F.2d 307
§6tn Cir., 1976), cert. denizd, 129 U.3, 1053
19770

°

Courts following the no-liability nosition in

the onen-market trading cases have exnressed
concern with the crushing lisbility that could
result by extending the reach of section 10(Db)

and rule 10b=5 to anonymous market transactions
in »private damage actionse

2. Une solution to the »roblem of measuring
da-iages in oven-narket trading casecs has
been to use a "disgorpement’ measure of
recovery (based on ﬁroilzs received) rather
than the traditional "out-of-pocket" measure
of recovery (based on losses incurred) and
to limit recovery to a sun not in excess of
the profits earned, See HElkind ve Liggett &
Myers, Ince., 635 F,2d 156 (2d Cir. 19807,




In #lkind, which was a "tippee" case, the
‘court observed that "[i]n most cases the
damages recoverable under the disgorgement
measure would be roughly coumensurate to

the actual harm caused by the tipvee'ls
wrongful conduct,” since "[i]'m a case where
the tinnee sold only a few shares « « o« Ghe
likelihood of his conduct causing any
substantial injury to interening investors
buying without benefit of his confidential
information would be small," whereas, "[i]f,
on the other hand, the tippee sold large
smounts of stock, realizing substantial
UroPits, the llkellhood of injury to inter-
vening uninformed purchasers would be.greater
and the amount of Dotentlal recovery thereby
pronortionately enlarged." See 635 F,2d at
172

e »nronosed ALI Federal Securities Code
recommends such an approach to computing
damages in the open-market trading cases,.
See ALI Federal Seccurities Code §1708(b)(3)
(1980),

In SEC v. HMacDonsld, 699 F.2d L7 (1lst Cir,
19631), the First Circuit Court of Appeals,
sitting en banc, held that, in the case of
publicly traded securities where sellers

can "cover" by renlacing the securities sold,
the measure of disgorgement in an insider
trading case should be limited to accretions
in stock value occurring up to a reasonable
time after other investors receive the infor-
matione ’

The 33C, in iHacDonald, had urged that the
entlre 7;ofit real.zed by an insider over

a neriod of slightly more than a ycar be
disgorged in the interests of promoting
investor confidence and the integrity of

the nation's cavital markets and that the
limitation on disgorgement of profits imposed
by the court be confined to private damage
actions between individualse



C. Trading on Market Information

l. A recent development in the area of insider
trading has been as to whether trading by
non-insiders on market information is to be
treated the same as trading by insiders on
corporate information.

2. The Supreme Court of the United States has
rejected the position that trading on non-
public market information by a non-insider
could constitute a violation of section 10(b)
and rule 10b-5, See Chiarella v. United
States, 445 U.3. 222 (1980).

a, The Chiarella case involved an employee
of a financial priting firm who decoded
the names of target companies in tender
offer documents, and who, after having
done so, bought shares of stock in the
target companies which he then sold at
a profit when the tender offers were
publicly announced,

b. In Chiarella, Chief Judge Kaufman, wrlting
for the Second Circuit Court of Aopeals,
applied the parity-of-information rule
and held that "[{a]lnyone--corporate insider
or not--who regularly receives material
nonpublic information may not use that
information to trade in securities without
incurring an affirmative duty to disclose.'
See United States v. Chiarella, 588 F.2d
1365 (2d Cir. 1978).

c. The Supreme Court rejected the "equal-
access" test and held that failure to
disclose material information becomes
fraudulent only when there is a duty to
disclose the information and the duty to
disclose arises only where there is a
relationship of trust and confidencs
between the parties to the transaction.
See 445 U.S. at 230,



D.

Tippee Liability

1.

2.

Although the Chiarella case did not deal
directly with the liability of tippees,
Justice Powellf writing for the Court,
remarked that "[tlhe tippee's obligation
has been viewed as arising from his role
as a participant after the fact in the
insider's breach of a fiduciary duty."
See 445 U,.S., at 230 n,l2,

The Supreme Court attempted to clarify the
issue of tippee liability in Dirks v. SEC,
463 U,S, 646 (1983).

The Dirks case grew out of an administrative

proceeding which the SEC brought against
Raymond Dirks, a New York broker-dealer,
charging Dirks with aiding and sbetting
violations of section 10(b) and rule 10b-5
by revealing information about the Equity

Funding fraud to investors before the infor-

mation had been made public,

a, Dirks had received information from
former officlals of Equity Funding of

America that the assets of the corpora-
tion, which consisted primarily of 1life

insurance policies, had been greatly
overstated, and through extensive

investigation of his own, I:dirks was able

to substantiate the charges,

b. The SEC found Dirks to have engaged in
unlawful insider trading activity, but

only ordered Dirks censured in deference
to his efforts in uncovering the Equity

Funding fraud,

On review, the Court of Appeals for the District
of Columbia Circuit accepted the judgment of the
Commission, treating Dirks as a "tippee" who was
subject to the same "disclose or abstain rule"

as the Equity Funding officials who revealed the

nonpublic corporate information to him,

F -~ 8



The

Supreme Court reversed the Court of Appeals,

taking the position that "a tippee assumes a
fiduciary duty to the shareholders of a corpora-
tion not to trade on material nonpublic
information only when the insider has breached

his

fiducilary duty to the shareholders by dis-

closing the information to the tippee and the
tippee knows or should know that there has been
a breach,"

a.

The test, the Court said, for determining
whether the insider has breached a
fiduciary duty "is whether the insider
versonally will benefit, directly, or
indirectly, from his disclosure."

This means, the Court added, that "[albsent

- some personal gain, there has been no breach .

of duty to stockholders," and, "absent a
breach by the insider, there is no derivative
breach,"

The Court explalned that the required benefit
on the part of the insider may result from
the insider's own pecuniary gain "or a
reputational beneflt that will translate

into future earnings."

Under the test thus enunciated, Dirks was
exonerated of any wrangdoing, dince the
Equity Funding employees had not violated
thelr fiduciary obligations to the share-
holders of Equity Funding by informing
Dirks of the Equity Funding fraud,

E, Insider Trading After Chiarella and Dirks

1.

While Chiarella and Dirks put definite res-
trictions on the scope of insider trading
liability, neither of these decisions appear
to have guaranteed complete freedom from
such 1liability on the part of outsiders
trading on nonpublic information.

]




Two avenues of continued 1liability have
emerged: (1) the "misappropriation" theory
of 1liability, and (2) the "temporary insider"
theory of liability. ‘

The "misappropriation" theory of liability is
based on the argument that when people, like
Chiarells, trade on the basis of confidential
information in the possession of thelr
employer, they are guilty of having breached
the trust and confidence placed in them by
their employer (and their employer's clients).

The misappropriation theory was successfully

used by the Government in a criminal indictment
in United States v. Newman, 664 F.,2d 12 (24 Cir.
1981, cert, denied, 464 U,3., 863 (1983).

a, In that case, Newman had traded on
confidential information regarding
planned tander offers passed on to
him by employees of the Morgan Stanley
investment banking firm,

b. The Supreme Court had left open the
viability of the "misappropriation"
theory in Chiarella because the jury
instructions had not embraced such a
theory (opinion by Justice Powell).,

After the decision in Newman, sellers of
target company shares sought to sue Newman
and those involved with him in private
civil suits under the misappropriation

‘theory but the Second Circuit Court of

Appeals refused to extend the theory on
their behalf. Moss v. Morgan Stanley, Inc.,
719 F.2d 5 (24 Cir., 1983), cert, denied,
465 U,3, 1025 (1984).

a. The court said that nothing in its opinion
in Newman suggested that an employee's
duty to his employer should be stretched
to encompass an employee's duty of
disclosure to the general public,

F ~- 10



b. The court said that "{wle find that
plaintiff's misappropriation theory
cleary contradicts the Supreme Court's
holding in both Chiarella and Dirks
and therefore conclude that the
complaint falls to state a valid
section 10(b) or rule 10b-5 cause of
action."

However, since its decisions in the Newman
and Moss cases, the Second Circuit Court of
Appeals has upheld use by the SEC of the
misappropriation theory in SEC enforcement
actions, taking the position that suits by
the Commission for injunctive relief were
akin to criminal prosecutions making the
case more like Newman than Moss, in that in
such case the purpose was to deter future
fraudulent conduct and to effectuate public
policy. SEC v. ilateria, 745 F.2d 197 (24 Cir,
1984), cert, denied, 105 S.Ct., 2112 (1985),

The temporary insider theory as a source of
insider trading liability stems from
footnote 14 in the Dirks case,

+a, In footnote 14, the Court said: "Under

certain circumstances, such as where
corporate information 1ls revealed
legitimately to an underwriter, accountant,
lawyer, or consultant working for the
corporation, these outsiders may become
fiduciaries of the shareholders."

b. The court added: "The basis for recog-
nizing this fiduciary duty is not simply
that such persons acquired nonpublic
corporate information, but rather that
they entered into a special confidentlal
relationship in the conduct of the business
of the enterprise and are given access to
information solely for corporate purposes,"

¢c. The court cautioned: "For such a duty to
be imposed, however, the corporation must
expect the outsider to keep the disclosed
nonpublic information confidential, and
the relationship must imply such a duty."

F-11
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SEC
1.

The temvorary insider concept was regognized
in 1983 in a federal district court case from
California, SEC v. Lund, 570 F. Supp. 1397
(6.D, Calif. 1983). \

a. In this case, Horowitz, Chief Executive
Officer of a corporation, had revealed
to Lund, a business associate who held
a similar position in another corporation,
confidential information as to a joint
venture in which his (Horowitz) corpora-
tion was planning to participate and he
suggested to Lund that perhaps Lund's
corporation might also 1llke to become a
participant.

b, The court concluded that Lund, because of
his close ties with Horowitz, became "a
temoorary inslder upon receipt of the
information concerning the jolnt venture
project and assumed an insider's duty to
'disclose or abstain' from trading on
that information,®

Rule 14e-3

One of the more serious consequences of the
Chiarella and Dirks decisions may be their
effect on the validity of SEC Rule 14-3
which was adopted just after the Chiarella
decision to combat insider trading in
connection with tender offers,

Rule 14e-3 was adopted by the Securities and
Exchange Commission under section 1l4(e) of the
Securities Exchange Act of 1934.

a, Section 14(e), which was enacted by Congress
in 1968 as a part of the Williams Act regu-
lating tender offers, is an antifraud pro-
vision similar to rule 10b-5, condemning
"fraudulent, deceptive, or manipulative
acts or practices" in connection with a
tender offer, (See Appendix D).

F - 12
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The
1.

be Rule 1llie-3 establishes a disclose or
abstain rule for any person who possesses
material nonpublic information relating to
& tender offer. (See Appendix E),.

The only relevant difference between section
10(b) and section 1lli(e) would appear to be
that section 10(b) seeks to prevent fraudulent
conduct "in connection with" the purchase or
sale of securities whereas section 1lli(e) seeks
to vrevent fraudulent conduct "in connection
with" the making of a tender offer.

ae 3ince both section 1ll(e) and section 10(b)
are antifraud statutes which proscribe
fraudulent activity, it can be argued that
they should both be construed in the same
manners,

be Furthermore, it has been pointed out that
"Rule 1llie~3 encompasses the 'in possession
of! theory and specifically imposes a duty
upon outsiders to the corporation, and
therefore runs completely contrary to the
motive and duty analysis under both
Chiarella and Dirks." See Block & Hoff,
Life After 'Dirksf: Can Outsider Trading
Constitute Fraud?, The National L.Jd,.,
Sept. 19, 1983, at 22,

Insider Trading Sanctions Act of 198l

This Act, which amended section 21(d) of the
Securities Exchange Act by adding a new para-
graph to that section, was signed by President
Reagan on August 10, 1984. See 15 U.,S,C.A, §

a., Its purpose was to increase the sanctions
against unlawful trading by insiders
possessing material nonpublic information

be Prior to the passage of the Act, the sole
remedy available to the SEC in insider
trading cases was an injunction against
future violations, usually coupled with
a "disgorgement order," whereby the
defendant was required to return the
orofits resulting from his unlawful
conducte.

F - 13
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4,

Under the Act, a federal district court may
now impose "a civil penalty" of up to "three
times the profit .gained or loss avoided" on

"any person [who] has violated any provision
of. [the 1934 act] or the rules or regulations
thereunder by purchasing or selling a security
while in possession of material nonpublic
information,"

The amount of such penalty 1is to be determined
by the court in light of the facts and circum-
stances, but is not to exceed three times the
profit gained or loss avolided as a result of
such unlawful purchase or sale, and 1s to be
payable into the Treasury of the United States,

8. The Act provides that for the purvose of the
Act "profit gained" or "loss avoided" is to
be the difference between the purchase or
sale price of the security and the wvalue of
that security as measured by the trading
price of the security a reasonable period
after public disseminatlion of the nonpublic
information,

b. This standard for measuring recovery follows
the standard adopted by the First Circult
Court of Appeals in SEC v. MacDonald,

699 F.2d 47 (1st Cir, 1983),

¢. The court there held that the profits
gained in insider-trading transactions
should be fixed a reasonable time after
disclosure of the information and should
not include "windfall profits" realized
by a defendant who held stock that later
further increased in price,

Although the language of the Act covers not
only persons directly involved 1n insider
trading but also persons who alid and abet
such violations, the alding and abetting only
applies to those communicating the material
nonpublic information (i.8., tippers),

F - 14



7.

e, The Act, by its own language, is not to
apply to the controlling person section
of the Securities Exchange Act, section
20(a), nor to a person solely because
that person employs another person who
is liable under the Act.

b, This provision in the Act was included to
alleviate a concern in the brokerage
industry as to the possible danger of
secondary liability.

¢c. The industry had expressed concern that
a securities salesperson who executed a
transaction for a customer knowing (or
having reason to know) that the customer
had inside information could be subjected
to a treble penalty under the Act on the
theory that such person hsd "aided and
abetted" the violation,

d. There was also concern that a brokerage
firm might be charged under the Act on a
theory of secondary lisbility if one of
its registered representatives traded on
inside information or passed such infor-
mation on to a customer,

The Act includes a filve-year statute of 1limi-
tations on actions seeking the new treble
damage penalty,

The Act specifically provides that the legis-
lation is not to be construed to bar or 1limit
in any manner any action by the Commission or
the Attorney General under any other provision
of the Securities Exchange Act,

The Act increases the criminal sanction of

$10,000 for violations of the Securities
Exchange Act to $100,000,

F - 15



H,

1.

Se

In Pari Delicto Defense

In the recent Supreme Court case of Eichler
v. Berner, 105 S.Ct. 2622 (1985), the Court
considered "whether the common-law in pari
delicto defense bars a private damages action
under the federal securities laws against
corporate insiders and broker-dealers who
fraudulently induce investors to purchase
securities by misrepresenting that they are
conveying materlal nonpublic information
about the issuer."

Prior to the decision in Eichler, the lower
federal courts had been divided on the
question whether the in pari delicto defense
was available in insider trading cases.

The Supreme Court agreed with the position
taken by the Ninth Circuit Court of Appeals
in Eichler that securities professionals

and corporate officers should not be allowed
to defend against their own fraudulent
conduct by invoking the in pari delicto
doctrine,

The Supreme Court said that while it might
be true that a "tippee" of inside information
who trades on such information could be
subject to civil and criminal penalties for
such conduct, nevertheless the Court did not
believe that the conduct of such person was
necessarily as blameworthy as the corporate
insider or broker-dealer conveying the
information and therefore, in the opinion

of the Court, deterrence of insider trading
would most frequently be maximized by
focusing enforcement efforts on the sources
of such information,

The Court added that it also belleved that
corporate insiders and broker-dealers wculd
likely be more responsive to the deterrent
pressure of potentlal sanctions and more
knowledgeable than ordinary investors as to
the allowable limits of their conduct,

F - 1l5a



III, Insider Trading Under Section 16(b)

A,

The Purpose of Section 16(b)

1.

Section 16(b) of the Securities Exchange Act of
1934 was designed to discourage corporate
officers, directors, and beneficial owners of
corporate stock from taking versonal advantage
of their access to corporate information by
engaging in short-term trading in the securi-
ties of their corporation.,

a, The section provides that any officer,
director, or cwner of more than 10% of
any "equity security" of a corporation
must account to the corporation for any
profit resulting from the purchase and
sale or sale and purchase of such security
within any six month's period.

b. Sult to recover such profit may be instituted
by the corporation or by a security holder
of the corporaticn if the corporation fails
or refuses to bring such sult within 50 days
after request to do so.

An early case from the Second Circult Court of
Appeals, Smolowe v, Uelendo Corp., 136 F.24d 231
(2d cir. 1943), cert. denied, 320 U.S, 75L (1943),
established two important doctrines relating to
the application of section 16(b),

a. The court held that it was not necessary to
show an actual unfair use of inside informa-.
tion to sustain a recovery under section
16(b), that the purpose sought in enacting
the statutory provision was to set up an
objective standard which would remove the
necessity for ascertaining actual intent to
benefit from the use of inside information,

b. In addition, the court held that the proper
method for computing the profit to be
recovered under the section should be the
lowest price in, highest price out within
any six month's period in order to carry out
the purpose of the legislation to squeeze all
possible profits out of the stock transaction.

F - 16



http:purchn.se




B, Litigation Under Section 16(Db)

1.

A substantial amount of litigation under
section 16(b) has involved the issue as to
what constitutes a "purchase" or a "sale"
within the meaning of those terms as used in
the section.,

a, karly cases in the lower federal courts
favored an "objective" approach in which
the broad position was taken that Congress
meant "purchase" and "sale" to apply to
all acquisitions and disposltions of
stock., See, €.g., Park & Tilford v.
Schulte, 160 F.2d 984 (24 Cir.), cert.
denied, 332 U,S, 761 (1947).

b. Later cases have favored a "subjective"
or "pragmatic" approach in which effort
is made to determine if the transaction is
of a kind which could lend itself to the
speculation encompassed by section 16(b),
See, e.g., Ferralolo v. Newman, 259 F.2d 342
?EEh ?ir. 19587, cert, denied, 359 U.S. 927

1959).

¢c. The Supreme Court of the United States has
seemed to favor use of the "pragmatic"
approach in what 1t calls "unorthodox"
transactions, such as exchanges of stock
pursuant to mergers or options to purchese
stock. See Kern County Land Co. V.
Occidental Petroleum Corp., 411 U,S. 582
(1973) .

d. On the other hand, in ordinary "or:shodox"
cash-for-stock transactions, the Supreme
Court has seemed to favor the "objective"
approach as bringing the transaction within
section 16(b) irrespective of whether the
transaction was one which lent itself to
speculative abuse under section 16{b). See
Reliance Electric Co. v. Emerson Electric Co.,
404 U.S, 418 (1972).
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2.

A second area of substantial litigation under
section 16(b) has been as to the "persons"
covered by the section.

a.

.c.

The Supreme Court of the United States has
held that as to 10% beneficial owners, such
persons must have been 10% owners both at
the time of purchase and at the time of sale
for the section to avply, OSee Foremost-
McKesson, Inc. v. Provident Securities Co.,
423 U,S. 232 (1976).

On the other hand, the lower federal courts
have held that it is not necessary that
directors or officers be such both at the
time of the purchase and the sale involved.,
See Adler v, Klawans, 267 F.2d 840 (2d Cir.
1959) (director only at time of sale)s Feder
v. Mgrtin Marietta Corp., 406 F.,2d 260 (2d
Cir, 1969), cert, denied, 296 U,S, 1036
(1970) (director only at time of purchase).

Under the "deputization" theory, a partnership
or a corporation may be trested as the
"director" of another corvporation for purposes
of section 16(b) if a member of the pirtnership
or a director of the corporation renr~osents

the partnership or the corroration by sitting
as a member of the board of directors of the
other corporation. See Blau v. Lehman, 368
U.S., 403 (1962).

The Second Circuit Court of Appeals hus applied
the "deputization" theory to hold a c rporation’
liable for profits received through rading in
the stock of another corporation with:n a
period of six months where a director of the
corporation, who was also its Chief Executive
Officer, was serving as a director of the

other corporation., See Feder v, Martin
Marietta Corp., 406 F.2d 260 (24 Cir, 1969),
cert, denied, 396 U.S, 1036 (1970),
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IV, Insider Trading Under Statc Law

A, Sults by Individusl Sharenolders

1.

Under the common law, three views emerged as to
the right of individual shareholders of a cor-
poration to bring actions against the directhors
of the corporation for fsiiure to roveal infor-
mation possessed by them affecting the value of
the corporation's stock when purchasing that
stock from the individual shareholders,

a, Under what became known as the "majority"
rule, it was said that the directors of a
corporation were under no duty bto speak in
their dealings with individual shareholders
since their fiduciary duties as directors
were owed to the corporation and not to
the shareholders of the corporation as
individuals. See larpenbter v, Lanforth,

52 Barb, 581 (H.Y. Sup. Chte 18608),.

be The "majority! rule has been teompered
considerably by the "special facts’
doctrine, enunciated "y the Supreme Court
of the United States, in wihich it is said
that while there is ordinarily no fiduclary
obligation owed between a director and an
individual shareholder, if the special
circumstances involved would violate the
principles of fair dealing should material
information nossessed by & director not be
revealed in dealings with individual share-
holders, then failure on the part of =
director to diselose guch material informa-
tion can become a violation of the dire«tor's
fiduciary duties to the individual sharo=
holders. 3ee Strong V. Repide, 213 U,3. 419
(1909).

ce Under what is ref-rred hto o the "minority"
rule, a few state courts have completely
broken away Irom the "majority" rule and
place a firm fiduciary responsibility on
the part of directors of a corporation %o
the individual sharenolders of the corpora=-
tion in dealings with respect to their stocke
See Hotchkiss v. Fischer, 16 F.2d 531 (Kan,
1932),
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B.

Suit by the Corporation

1.

The New York Court of Appeals has strengthened

its state law of insider trading by recognizing
the existence of a corporate cause of action

to recover profits realized by corporate officers
and directors from trading in their company's
stock on the basis of inside information,
rejecting the position that there must be a
showing of damage to the corporation to sustain
such a suit, See Diamond v. Oreamuno, 248 N,E. 2d
910 (N.Y, 1969),

a, The general theory used by the court to
justify recovery of insider trading profits
by the corporation was that the defendant
officers in the case, as fiduciaries, had
appropriated a corporate asset--inside
information--to their own use and could
therefore be required to disgorge the
profits received by them from such use,

b. The decision involved an extension of
traditional state fiduciary concepts since
prior case law had been predicated on

~ damage to the corporation growing out of
such things as taking advantage of corporate
oprortunities, diverting corporate assets,
competing with the corporation, or selling
control of the corporation,

The view of the Diamond case was flatly rejected
by the Supreme Court of Florida in Schein v.
Chasen, 313 So. 2d 739 (Fla. 1975)

a., In rejecting BDlamond, the Supreme Court of
Florida said: "we adhere to previous
precedent established by the courts in
this state that actual damage to the cor-
poration must be alleged in the complaint
to substantiate a stockholder's derivative
action,"
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b, A similar view as to Indiana law was taken
by the Seventh Circuit Court of Appeals in
Freeman v. Decio, 584 F.2d 186 (7th Cir,
1978), in which the court remarked as to
the decision by the New York Court of
Appeals in Diamond that it could best be
understood as an example of "judicial
securities legislation."

V. The Future of Insider Trading

\A.

Genersal Observations

1.

There is 1little question that there has now
developed a considerable body of "federal
corporation la®" dealing with the fiduciary
responsibilities of management, particularly
under the aegls of section 10(b) of the
Securities Ex&hange Act of 1934 and SEC Rule
10b-5,

However, as the Supreme Court of the United
States made clear 1in the Santa Fe Industries
case, in the traditional areas of corporate
mismanagement, where full disclosure has
occurred, the primary source of the law still
remains that of the states, See Santa Fe
Industries, Inc. v. Green, 430 U.S. 462 (1977).

Insider Trading

1.

It is obvious that the exact contours of
insider trading still remain somewhat tenuous
and obscure, despite the recent rulings by
the Supreme Court of the United States in

the Chiarella and Dirks cases,

Certain trends, however, do seem evident:

a, The Securities and Exchange Commission has
made it clear that it intends to continue
to police insider trading vigorously and
persistently.,
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Whatever the exact contours of insider
trading liability may turn out to be, it
will likely include not only insider
trading activity on the part of those
inside the corporation who trade on
confidential nonpublie corporate
information but also, to some extent at
least, outside persons who come into
possession of nonpublic corporate or
market information and attempt to take
advantage of it,.
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Appendix A

Section 16(a) and (b)

Securities Ezxchange Act of 1934

(a) Every person who 1s directly or indirectly the
beneficial owner of more than 10 per centum of any class
of any equity security (other than an exempted security)
which 1s reglistered pursuant to section 12 of this title,
or who 1s a director or an officer of the issuer of such
security, shall file, at the time of the registration of
such security on a national securitiles exchange or by the
effective date of a registration statement filed pursuant
to section 12(g) of this title, or within ten days after
he becomes such beneflicial owner, director, or officer,
a statement with the Commission (and, if such security is
registered on a national securities exchange, also with the
exchange) of the amount of all equity securities of such
issuer of which he is the beneficial owner, and within ten
days after the close of each calendar month thereafter, if
there has been a change in such ownership during such month,
shall file with the Commission (and if such security is
registered on a national securities exchange, shall also
file with the exchange) a statemeﬁt indicating his ownership
at the close of the calendar month and such changes in his

ownership as have occurred during such calendar month,
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(b) For the purpose of preventing the unfair use of
information which may have been obtained by such beneficial
owner, director, or officer by reason of his relationship
to the issuer, any profit realized by him from any purchase
and sale, or any sale and pufchase, of any equity security .
of such issuer (other than an exempted security)'within any
period of less than six months, unless such security was
acquired in good falth in connection with a debt previously
contracted, shall inure to and be recoverable by the 1lssuer,
irrespective of any intention on the part of such beneficial
owner, director, or officer in'entering into such transaction
of holding the security purchased or of not repurchasing the .
security sold for a period exceeding six months., Sult to
recover suqh profit may be instituted at law or in equity in
any court of competent jurisdiction by the issuer, or by the
owner of any security of the issuer in the name and in behalf
of the issuer 1f the issuer shall faill or refuse to bring such
sult within sixty days after request or shall fail diligently
to prosecute the same thereafter; but no such suit shall be
brought more than two years after the date such profit was
realized, This subsection shall not be construed to cover
any transaction where such beneficial owner was not such both
at the time of the purchase and sale, or the sale and purchase,
of the security involved, or any transaction or transactions
which the Commission by rules and regulations may exempt as

not comprehended within the purpose of this subsection,
15 U.,3.C. § 78p(a) & (b) (1982)
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Appendix B

Section 10(b)

Securlties Exchange Act of 1934

It shall ve unlawful for any person, directly or
indirectly, by the use of any means or instrumentality
of ;nterstate commerce or of the mails, or of any
facllity of any national securities exchange--

(b) To use or employ, in connection with the
purchase or sale of any security registered on a -
national securities exchange -or any security not so
registered, any manipulative or deceptive device or
contrivance in contravention of such rules and
regulations as the Commission may prescribe as
necessary or appropriate in the public interest or

for the protection of investors.

15 U.S.C. § 78j(b) (1982)
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Appendix C

SEC Rule 10b-5

It shall be unlawful for any person, directly or
indirectly, by the use of any means or instrumentality
of interstate commerce, or of the mails or of any
facility of any national securities exchange,

(a) To employ any device, scheme, or artifice to
defraud,

(b) To make any untrue statement of a material
fact or tq omit to state a material fact necesssry in
order to make the statements made, in the light of the
circumstances under which they were made, not misleading,
or

(c) To engage in any act, practice, or course of
business which operates or would operate as a fraud or
deceit upon any person,

in connection with the purchase or sale of any security,

17 C.7,Re §2L0.10b-5 (1985).
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Appendix D

Section 14(e)

Securitles Exchange Act of 1934

It shall be unlawful for any person to make any
untrue statement of a material fact or omit to state
any material fact necessary in order to make the
statements made, in the light of the circumstances
under which they are made, not misleading, or to engage
in any fraudulent, deceptive, or manipulative acts or
practices, in connection with any tender offer or request
or invitation for tenders, or any solicitation of
security holders in opposition to or in favor of any
such offer, request, or invitation. The Commlission shall,
for the purposes of this subsection, by rules and
regulations define, and prescribe means reasonably
designed to prevent, such acts and practices as are

fraudulent, deceptive, or manipulative,

15 U.S.C. . $78n(e) (1982)
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Appendix E

SEC Rule l4e=3

(a) 1If any person has taken a substantial step or
steps to commence, or has commenced, a tender offer (the
“offering person"), it shall constitute a fraudulent,
deceptive or manivulative act or practice within the
meaning of section 14(e) of the Act for any other person
who 1s in possession of material information relating to
such tender offer which information he knows or has reason
to know is nonpublic and which he knows or has reason-to
know has been acquired directly or indirectly from (1) the
offering person, (2) the issuer of the securities sought
or to be sought by such tender offer, or (3) any officer,
director, partner or employee or any other verson acting
on behalf of the offering person or such issuer, to
ourchase or sell or cause to be purchased or sold any of
such securitieé or any securities convertible into or
exchangeable for any such securities or any option or right
to obtain or to dispose of any of the foregoing securities,
unless within a reasonable time prior to any purchase or
sale such information and its source are publicly disclosed

by press release or otherwise,

L L] * L
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(a)(1) As a means reasonably designed to prevent
fraudﬁlent, deceptive or manipulative acts or practices
within the meaning of section 14(e) of the Act, it shall
be unlawful for any person described in paragraph (d)(2)
of this sectlon to communicate material, nonpublic
information relating to a tender offer to any other
person under circumstances in which it is reasonably
foreseeable that such communication is likely to result
in a violation of this section except that thils paragraph
shall not apply to a communication made in good'faith

(i) To the officers, directors, partners or employees
of the offering person, to its advisors or to other persons,
involved in the planning, financing, preparation or
execution of such tender offer;

(11) To the issuer, whose securities are sought or to
‘be sought by such tender offer, to its officers, directors,
partners, employees or advisors or to other nersons,
‘involved in the pnlanning, financing, preparation or
‘execution of the activities of the issuer with respect
to such tender offer; or

(111) To any person pursuant to a requirement of any

statute or rule or regulation promulgated thereunder.
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(d)(2) The persons referred to in paragraph (d)(1)
of this section are:

(1) The offering verson or its officers, directors,
partners, employees or advisors;

(1ii) The issuer of the securities sought or to be
sought by such tender offer or its officers, directors,
partners, employees or advisors;

(11i) Anyone acting on behalf of the persons in
paragraph (d)(2)(1) or the issuer or persons in paragraph
(a)(2)(11); and

(1¥) Any person in possession of material information
relating to a tender offer which information he knows or
has reason to know is nonpublic and which he knows or has
reason to know has been acquired directly or indirectly

from any of the above,

17 C.F.R. § 240.14e-3 (1985)
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underlined and otherwise marked where

there are changes from the last amendment

filed. ’
{Last amended eff. 7-9-85.]

[127,414)

Rule 808 KAR 10:140. Registration
statements to be kept current. Section
1. An issuer who files a registration
statement pursuant to KRS 292.370 shall
keep the registration statement current by
filing the following:

(1) A balance sheet and an income state-
ment of the issuer quarterly, except that no
such statement need be filed for the quarter
which ends the issuer’s fiscal year. Such
information shall be prepared in accordance
with generally accepted accounting
principles applied on a consistent basis, but
may be unaudited.

{2) Certified financial statements of the
issuer for easch fiscal year subsequent to
registration. Such statements shall be pre-
pared in the same manner and shall contain
the same information as would be required
for initial registration.

(3) A verified «tatement setting forth any
material change in the operation of the
issuer, i

Section 2. Material changes in the opera-
tion of the issuer reportable pursuant to
subsection (3) of Section 1 above shall in-
clude but not be limited to:

(1) Changes in control of the issuer;

(2) Changes in officers and directors;

(3) Acquisition or disposition of a signifi-
cant amount of the issuer’s assets otherwise
than in the ordinary course of business;

(4) Legal proceedings other than routine
litigation incidental to the ordinary conduct
of the issuer’s business;

(5) Modification of the relative rights of
the holders of different classes of securities;

(6) Changes in assets maintained as se-
curity for outstanding securities;

(7) Any default in the payment of interest,
principal, or sinking fund installments
relative to any security;

(8) Any increase in amount of options or
warrants;

(9) Any revaluation of assets or restate-
ment of capital share account;

(10) Any matter submitted to a vote of
security holders:

(i Aoy chaage in the eeuet’s certilying
accountant and a statement of the reasons
therefor.

Blue Sky Law Reports
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(12) Openings or closings of offices or
plants.

Section 3. Information required under
subsection (1) of Section 1 above shall bé

filed with the director no later than thirty.

(30) days following the end of the quarter.
Information required under subsection (2) of
Section 1 above shall be filed with the
director no later than 120 days following the
end of the fiscal year, and information
required under subsection (3) of Section 1
above shall be filed not later than ten (10)
days following the end of the month in
which the material change occurred.

Section 4. Any prospectus or offering
circular used of proposed to be used in con-
nection with the sale of any security regis-
tered pursuant 1o KRS 292.370 shall be
promptly amended to reflect the most
recent annual financial statements of the
issuer and any material changes reported
under subsection (3) of section 1 above.

Section 5. Quarterly reports forwarded to
the division pursuant to subsection (1),
Section 1 above shall not be deemed to be
“filed™ for purposes of KRS 292.440.

[Last amended eft. 7-9-85.)

[%27,415)

|Eule 806 %aﬂ 30»:150%? Registration

exempfiions. Secttoni 1. Pursuant to KRS
292.410(1Xg), the director having found that
registration under the Kentucky Securities
Act is not necessary or appropriate in the
public interest or for the protection of
investors, securities issued under the
following classes of transactions shall be
exempt from KRS 292.340 to 292.390 and ho
claims of exemption need be filed with the
division. However, any persons receiving
commissions or other remuneration in
connection with sales made pursuant to
these exemptione are not relieved of
compliance with the registration
requirements of KRS 292.330.

(1) Small business organization. Where ten
(10) or fewer persons organige a corporation,
joint venture, or similar buginess
organization other than a limited
partnership, provided that:

(a) There are no more than twenty-five
(25) offerees;

(b) The security acquired does not
evidence an oil, gas or mineral interest;

(c) Each person purchases with
investmenit intet:

(d) Eseh purchaser is an organizer on the
date the issuer is formed,
927,415
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. (e) Each purchaser has access to
information concerning the issuer;

(N In connection with the organization, no
commission or other remuneration is paid or
given directly or indirectly to any person for
soliciting any prospective buyer in this state;

(g) No public advertising through
newspapers, television, radio, handbills, or
other such solicitation will be employed in
effectuating the proposed transaction.

(2) Professional service corporation. Any
security issued by a professional service
corporation organized under KRS Chapter

274 or substantially similar legislation of -

anothgr state, provided:

(a) The professional service corporation
complies with the ownership and retransfer
restrictions set forth in KRS Chapter 274;

(b) The securities are sold to a professional
person;

(c) The seller must reasonab!y believe that
each buyver is purchasing for investment;
and

{d) Each professional is provided access to
information concerning the professional
service corporation.

[Last amended eft. 7.9 85 )

11 27,416]

Rule 808 KAR 10:160. Definitions.
Section 1. Definitions. When used in KRS
Chapter 292 and the rules and regulations
promulgated thereunder unless the context
otherwise requires:

(1) “Current financial statement” means a
balance sheet of the issuer as of a date
within four (4) months prior to the filing of
the claim of exemption, a profit and loss
statement for the three (3) fiseal vears
preceding the date of the balance sheet and
for any period between the close of the last
fiscal year and the date of the balance sheet,
or for the period of the issuer’s and any
predecessor’s existence if less than three (3)
years, and, if any part of the proceeds of the
offering is to be applied to the purchase of
any business. the same financial statements
that would be required if that business were
the issuer. The profit and loss statement
shall be auddited by an independent,
certified public accountant for the latest
" fiscal year presented.

(2) "“Investment intent” or “purchasing for
investment” means that securities cannot be
purchased with a view to, or for resale in
connection with, any distribvtioe Securitie.
patchased with investineni inceat cannoi be
disposed of unless the securities are
registered under KRS Chapter 292 or an

127,415
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exemption from the registration
requirements of such chapter is available. As
a result, the purchaser of these securities
must be prepared to bear the economic risk
of the investment for an indefinite period of
time and have no need of liquidity of the
investment. Where securities are purchased
under KRS Chapter 292 for investment,
investment intent shall be presumed if the
purchaser retains such securities for two (2)
years from the date of consummation of the
sale. However, any disposition of the
securities within two (2) years of the date of
purchase, in the absence of an unforeseeable
change of circumstances, shall create a
presumption that the person did not
purchase the securities with investment
intent.

(3) “Promotional company” means:

(a) A corporation which has no substantial
public market for its shares as evidenced by
the number of market makers and the
trading volume and also has no significant
earnings; or

(b) A corporation which has no public
market for itz shares and no justification for
its proposed public offering price on the
basis of past earnings.

(4) “‘Subsidiary™ means an affiliate
controlled or significantly influenced by the
issuer directly, or indirectly through one (1)
or more intermediaries,

(5) *‘Significant subsidiary’” means a
subsidiary meeting any one (1) of the
following conditions:

(a) The assets of the subsidiary, or the
investments in and advances to the
subsidiary by the issuer and the issuer’s
other subsidiaries, if any, exceed ten percent
(10%¢) of the assets of the issuer and its
subsidiaries on a consolidated basis;

(b} The sales and operating revenues of
the subsidiary exceed ten percent (10%) of
the sales and operating revenues of the
issuer and its subsidiaries on a consolidated
basis;

(¢) The subsidiary is in control of or can
significantly influence one (1) or more other
subsidiaries and., together with such
subsidiaries would, if considered in the
aggregate, constitute a significant subsidiary.

[Eft. 10.7-81.]

1927,417)
Rule 808 KAR 10:170. Exemption
claims from securities registration—
forn:.

Section 1. The following provisions shall
apply (o matters relating to an exemption

©1985, Commerce Clearing House, Inc.
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{(b) A declaration that the KRS
293.400(14) exemption will be relied upon;
an

(c) A declaration as to how the issuer
satisfies each of the specific requirements of
KRS 292.400(14), which declaration shall be
signed by a principal officer of the issuer.

(2) The director may require additional
information, documentation or
undertakings to be filed.

(3) The exemption shall be available for a
period of five (5) years unless material
changes regarding the issuer which relate to
the statutory requirements of the exemption
make the exemption unavailable. The $100
filing fee shall be waived for the last four (4)
years of the exemption period.

(4) The issuer will notify the director
annually (approximately one (1) year from
the effective date of the exemption) that the
conditions of the exemption are still being
complied with and that the issuer is still
relying upon and claiming the exemption.

(5) 1f the exemption becomes unavailable
at any time as a result of material changes
affecting the issuer’s statutory exemption,
the issuer shall immediately notify the
director.

[Last amended eft. 7-9-83.)

[£ 274181

ule 808 K . Securities
registration exemptions for certain

business transactions. Section 1. The
following provisions shall apply to matters
relating tu an exemption from registration
pursuant to KRS 292 410(1)i). (1) The claim
of exemption required to be filed with the
director under KRS 292.415(1), where an
offeror claims an exemption under KRS
292.410(1X1), shall include the following:

(a) The filing fee of $100 (payable to
Kentucky State Treasurer),

(b) A letter containing: (1.} A declaration
that the KR> 292.41((1)i) exemption will
be relied upon;

(2.) A representation that offers will be
made to not more than twenty-five (25)
persons in this state during the period of
twelve (12) consecutive months from the
effective date of the exemption;

(3.) A representation that no commission
or other remuneration will be paid or given
directly or indirectly for soliciting any
pruspective buver in this state;

L) S representaiion that (o solk
believes that all the buyers in this state are
purchasing for investment:

127,417
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(5.) A representation that each buyer will
sign an appropriate “investment intent
letter,” a copy of which shall be included in
the claim of exemption, stating in part that
the buyer is net taking with a view to
distribution; '

(6.) A representation that securities to be
issued will bear an appropriate restrictive
legend, a copy of which shall be submitted
with the claim of exemption;

(7) A representation that the offerees and
purchasers shall have access to information
concerning the issuer;

(8) A representation that no public
advertising or solicitation will be employed
in effecting the proposed transaction; and

(c) A copy of the Articles of Incorporation,
Byv-laws, limited partnership agreement, or
other organizational document which
reflects the security holders’ rights;

(d) A prospectus. offering- circular, or
memorandum making full disclosure of
material facts. including a discussion of all
salient risk factors;

(e) Current financial statements of the
issuer shall be filed with the director and
contained in the disclosure document;

() 1f available, a sample copy of the
security.

(2) The director may require additional
information and undertakings or waive any
of the above requirements. The director
may require that the names and addresses of
offerees, actual purchasers and the dates of
such purchases be submitted to complete the
claim of exemption.

Section 2. The following provisions shall
apply to matters relating to an exemption
from registration pursuant to KRS
292.410(1)k).

(a) The filing fee of $100 (payable to
Kentucky State Treasurer);

(b)Y A letter containing: (1) A declaration
that the KRS 292 410(1¥k) exemption will
be relied upon;

(2) A statement disclosing the cir-
cumstances under which the outstanding
shares were originally placed with the
existing security holders, which statement
shall indicate whether the shares were
issued pursuant to a registration statement
or in reilance upon an exemption from
registration;

(3) The names, address ana numiher af
shares or rights held by eaisting security
holders in this state unless such information

©1985, Commerce Clearing House, inc.
[N
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is not readily available, in which event the
director shall be so advised; and

(4) A representation as to whether or not a
commission or other remuneration [(other
than a standby commission)] is to be paid or
to be given directly or indirectly for
soliciting any security holder in this state.

(c) A prospectus, offering circular, or
memorandum making full disclosure of
material facts, including a discussion of all
salient risk factors;

(2) The director may require additional
information and undertakings or waive any
of the above requirements.

[927,419]

Rule 808 KAR 10:200. Investment
advisers’ minimum liquid capitaliza-
tion. Section 1. The minimum lquid net
capital to be maintained by an investment
adviser shuall be $5,000 unless the invest-
ment adviser charges prepaid fees or has
custody of client funds, in which case the
minimum liquid net capital to be
maintained by such investment. adviser
shall be $20,000

Section 2. The minimum capitalization
established in Section 1 may be reduced or
waived by the director upon a showing that
such minimum capitalization is not
necessary in the public interest given the
limited nature of the adviser’s activities.

(5 27,420]

Rule 808 KAR_10:210.] Registration

fxemptions—Federal Regulation D.
Section 1. Pursuant to KRS 292.410(1Xq).
the director having found that registration
is not necessary or appropriate in the public
interest or for the protection of investors,
the following transaction is determined to
be exempt from the registration provisions
of KRS 292,340 through KRS 292.390.

(1) Any offer or sale of securities offered or
sold in compliance with Securities Act of
1933, Regulation D, Rules 230.501-230.503
and either 230.505 or 230.506 as made
effective in Release No. 33-6389 and which
satisfies the following further conditions
and limitations:

(a) Persons receiving commissions, finders
fees, or other remuneration in connection
with sales of securities in reliance on this
regulation are not relieved of compliance
witl, KRS 29..3:0.

(b} No exemption under this rule shall be
available for the securities of any issuer, if

Blue Sky Law Reports
045 —-5¢
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any of the parties or interest described in
Securities Act of 1933, Regulation A, Rule
230.252, Sections (c), (d), {e) or (f):

1. Has filed a registration statement

which is the subject of a currently effective

stop order entered pursuant to any state’s
law within five (5) years prior to the
commencement of the offering.

2. Has been convicted within five (5) years
prior to commencement of the offering on
any felony or misdemeanor in connection
with the purchase or sale of any security or
any felony involving fraud or deceit
including but not limited to forgery,
embezzlement, obtaining money under false
pretenses, larceny or conspiracy to defraud.

3. Is currently subject to any state’s
administrative order or judgment entered
by that state's securities administrator
within five (5) years prior to reliance on this
exemption or is subject to any state's
administrative order or judgment in which
fraud or deceit was found and the order or
judgment was entered within five (5) years
of the expected offer and sale of securities in
reliance upon this exemption.

4. Is currently subject to any state'’s
administrative order or judgment which
prohibits the use of any exemption from
registration in connecticn with the purchase
or sale of securities.

5. Is subject to any order, judgment or
decree of any court of competent jurisdiction
temporarily or preliminarily restraining or
enjoining, or is subject to any order,
judgment or decree of any court of
competent jurisdiction, entered within five
(5) years prior to the commencement of the
offering permanently restraining or
enjoining, such person from engaging in or
continuing any conduct or practice 1n
connection with the purchase or sale of any
security or involving the making of any fals.
filing with anv state.

6. The prohibitions of subparagraphs 1
through 3 and subparagraph 5 of thi~
paragraph shall not apply if the party or
interest subject to the disqualifying order is
duly licensed to conduct securities related
business in the state in which the
administrative order or judgment was
entered against such party or interest.

7. Any disqualification caused by this
section is automatically waived if the state
which created the basis for disqualificati::«:
determines upon a showing of goud cau~
that it is not necessary under the
circumstances that the exemption be denied.

127,420
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(c) The issuer shall file with the Division
of Securities a notice on Form D
(17CFR239.550).

1. No later than fifteen (15) days after the
first sale of securities to an investor in this
state which results from an offer being made
in reliance upon this exemption.

2. No later than thirty (30) days after the
completion date of the offering of the issue.

3. Every six (6) months after the first sale
of securitles from the issue made in reliance

on this regulation unless the final notice
required by subf)aragraph 2 of this
paragraph has been filed.

4. Every notice on Form D shall be
manually signed by a person duly authorized
by the issuer.

5. Any information furnished by the
issuer to offerees shall be filed wnin the
notice required l;:ur:mzmt to subparagraph 1
of this paragraph and, if such information is
altered in any way during the course of the
offering, the Division of ities shall be
notified of such amendment within fifteen
(15) days after an offer using such amended
information.

. 6. If more than one (1) notice is required
to be filed pursuant to subparagraphs 1
. through 3 of this paragraph, notices other
than the original notice need only report the
information required by Part C and any
material change in the facts from those set
forth in Parts A and B of the original notice.

7. There is no filing fee.

(d) In all sales to nonaccredited investors
the issuer and any person acting on its
behalf shall have reasonable grounds to
believe and after making reasonable inquiry
shall believe that both of the following
conditions are satisfied:

1. The investment is suitable for the
purchaser upon the basis of the facts, if any,
disclosed by the purchaser as to his other
security holdings and as to his financial
situations and needs. For the limited
purpose of this condition only, it may be
presumed that if the investment does not
exceed ten (10) percent of the investor’s net
worth, it is suitable.

2. The purchaser either alone or with
his/her purchaser representative(s) has
such knowledge and experience in financial
and business matters that he/she is or the:
are capable of evaluating the merits and ris!
of the prospective investment.

(2) Offers and sales which are exempt
under this rule may not be combined with
offers and sales exempt under any other rule
or section of this Act, however, nothing in

127,420
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this limitation shall act as an election.
Should for any reason the offers and sales
fail to comply with all of the conditions for
this exemption, the issuer may claim the
availability of any other applicable
exemption. :

(3) Nothing in this exemption is intended
to or should be construed as in any way
relieving issuers or persons acting on behalf

of issuers from providing disclosure to
prospective investors adequate to satisfy the
anti-fraud provisions of this state's
securities law.

4. In any proceeding involving this rule,
the burden of proving the exemption or an
exception from a definition or condition is
upon the person claiming it.

(5) In view of the objective of this rule and
the pu and policies underlying the
securities act, the exemption is not available
to ang issuer with respect to any transaction
which, although in technical compliance
with this rule, 1s part of a plan or scheme to
evade registration or the conditions or
limitations explicitly stated in this rule.

[Added eff. 7-9-85; amended eff. 10-8-85.]

[127,421)
- PROPOSED RULE «

808 KAR 10:220. Registration
exemptions—-NASDAQ/NMS
exemption. Section 1. Pursuant to KRS
292.410(1Xq), the director having found that
the registration is not necessary or
approprniate in the public interest or for the
protection of investors, the following class of
transactions is determined to be exempt
from the registration provisions of K
292.340 through KRS 292.390. The offer or
sale of any security which is designated or
approved for designation upon .notice of
issuance on the National Association of
Securities Dealers Automated 8uotztions~—
National Market System (NASDAQ/NMS);
any other security of the same issuer which
is of senior or substantially equal rank; any
security called for by subecription rights or
warrants so designated or approved; or any
warrant or right to purchase or subscribe to
any of the foregoing.

(127,422]
— PROPOSED RULE «

808 KAR 10:230. Fee payment—KRS
292.380(5). Section 1. This regulation
applies to registration of redeemable
securities issued by open-end management
companies as those terms are defined bY the
Investment Company Act of 1940. The
purpose of this regulation is to outline

©1985, Commerce Clearing House, Inc.
000--58






GUIDELINES FOR OFFERING MEMORANDUM

(1) The director may require the filing of an offering
memorandum along with any claim of exemption required to be filed
under KRS 292.415(1), and may require that such offering memoran-
dum be given to each offeree concurrently with the .offer or
before acceptance. ,

(2) Such offering memorandum shall contain, but not be
limited to, the following information or documents:

(a) A description of the securities to be offered;

(b) A statement in bold face type disclosing that the
securities to be offered have not been registered with either the
Securities and Exchange Commission, Washington, D. C. or with the
Division of Securities, Department of Banking and Securities,

Frankfort, Kentucky;

(c) A statement in bold face type concerning the .
degree of risk involved,

(d) A statement disclosing any pending or past litiga-
tion, whether civil, criminal or administrative, in which the
issuer is or has been involved;

(e) A statement concerning any costs, claims or other
risk factors or liabilities which might arise out of the invest-
ment and which might be chargeable to the investors;

(f) The number of securities to be offered and the
amount or percentage of interest which each such security repre-

sents in the total offering; e

(g) The date of the offering memorandum, the date on
which the information contained therein will be out of date, and
the date the offering will expire;

(h) The offering price;

(i) Federal and state income tax consequences and
relevant information about other taxes or tax issues involved, or
a statement in bold face type that the offering memorandum makes
no representation as to tax consequences and that offerees should

consult their own tax advisors;

(j) Provisions for the sharing of revenue or incone
among investors;

(k) Transferability and liquidity of the securities;

G - 7a -



Guidelines For o _
Offering Memorandum -
Page Two

(1) Any disproportionate interest or number of securi- —
ties to be held by the issuer, by any officer, director, pro-
moter, sponsor, operator, organizer or agent of thg issuer, or by
any offeror or other authorized person participating in the pro- -«
cess of offering or selling the securities;

(m) A description of any title, lease.or assignment
of any tract of land invelved, any proposed development thereof
and any appraisals of such tract(s) by any third party;

(n) The manner in which the investment proceeds or
capital are to be used or employed, including disclosures as to
whether any of the proceeds are to be for loans to _any sub-

- sidiaries or affiliates of the issuer; -

(o) A statement disclosing payment of any commissions
in connection with the sale of the securities, or a represen- - -
tation that no commission or other remuneration will be paid or
given directly or indirectly in connection with the offer or sale

of the securities;

—

(p) Conflicts of interest which might arise between
the issuer and investors;

(q) History of the issuer, including its purpose, its
prior success or failure, and its intentions for the future; -

(r) Management of the issuer, including information
about its officers and board of directors, their training,
experience and overall_qualificat{ons; -

(s) A copy of the Articles of Incorporation, By-lLaws,
limited partnership agreement, or other organizational document
which reflects the securityholders' rights;

(t) Current financial statements of the issuer;

(u) Any contracts or agreements entered into or
expected to be entered into by the issuer with others to meet the~
issuer's obligations; -

(v) All other information necessary to make the
offering not misleading, fraudulent or deceitful; _

(w) Such other information as the director may by rule
or order require. -

(3) Such offering memorandum shall be kept updated during
the period for which the offering is good; copies of such updates
shall be filed with the director and shall be given to &ll ~
offerees. G - 8a



OFFERING CIRCULAR GUIDELINES

(1), Name and address of the issuer, the type of business
entity, the state or jurisdiction of incorporated or formation,
and the date of incorporation or formation.

(2). The following information in tabular form on the out-
side front cover page of the offering circular:

Offering Price Underwriters Proceeds To
To Public Discounts Or Issuer or Other
Commissions Persons

(3). Amount of securities to be offered, aggregate offering
price to the public, aggregate underwriting discounts or com-
missions, amount of expenses of the issuer and amount of expenses
to the underwriters to be borne by the issuer, and the aggregate
proceeds. If the securities are not to be offered for cash,
state the basis upon which the offering is to be made.

(4). Describe the method by which the offering is to be o
made and, if the offering is to be made through an underwriter, -
name and address of underwriter and amount of participation of
each underwriter, indicating the nature of any material rela-
tionships between issuer and underwriter.

(5). Statement of purposes for which the proceeds of the
sale of securities will be used and the amount to be used for
each purpose, indicating the present intention with respect to
the order of priority in which the proceeds will be used for the
purposes.

(6). Description of the background and expertise of the
issuer in the particular business which is the subject of the
offering.

(7). Description of the significant risk factors inhereﬁt
in the particular offering.

(8). Description of securities.
(9). Description of business.

(a). Nature of issuer's present or proposed products
or services, the principal market, and the length
of time the issuer has been in commerical
production.

(b). Location and character of plants or other

physical property now held or to be acquired
and the nature of title.
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Page 2

(c). Por new invention or process, state how it is to
be used and whether covered by patent. Identify
with appropriate serial numbers.:

(10). Specify the following: -

(a). Names and residence addresses of all officers and
directors and ten per cent shareholders of the
issuer. If the issuer was incorporated or
organized within the last year, give similar
information as to all promoters.

(b). Aggregate annual remuneration of all directors
and officers as a group for the last year
and annual remuneration of each of the three
highest paid officers of the issuer for the last
year.

(11) . Financial statements must be provided. These state-.
ments need not be certified by a certified public accountant but
they must be verified (as true in all material aspects) within
~the actual knowledge and belief of the verifier, the chief finan-
cial officer of the issuer.

(a). Balance sheet as of a date within ninety days
prior to the filing of the application

(b). Statements of income and statements of other share-
holders equity shall be furnished for the two
years prior to the date of the balance sheet
provided in the par!graph above, or for the
period of the issuer's existence, if less than the
period specified above.

(12) . For offerings of oil and gas interests only:

(a). Information on the sponsor's production history
including well locations, initial production,
investor cost versus investor payout, and dry
holes drilled;

(b). The amount of administrative costs including
salary and overhead expenses to be borne from
the proceeds of the offering;

(c). The source and amount of any additional funds
to be secured for drilling the well;

(d). Complete information on any dry hole money to
be paid;
G - 10a



(e).

(£).
(9).
(h).

(i) L]
(3.

(k).

All appropriate and material tax considerations
relevant to a decision to invest in the offering;

Information on oil and gas regulation including

but not limited to availability of markets and
pricing;

A summary of all materials contracts; -

A summary of the geologist's opinion;

An opinion of counsel as to the validity of the lease;
Information on all forms of compensatiog paid or to be
paid to the sponsor or affiliates including but not
limited to profits on drilling, revenue interests,
overriding royalties and operating fees; and

Such other information, not enumerated herein, as the
Division may require.






COMMONWEALTH OF KENTUCKY

Diariment of Panking and Focuritis

911 LEAWOOD DRIVE
FRANKFORT 40601

PHONE
{802) 564-2180
November 8, 1982

Hon. James Strode

Sturgill, Turner and Truitt

700 Merrill Lynch Plaza

100 East Vine Street

Lexington, Kentucky 40507-1491

RE: Request for interpretation
of 808 KAR 10:150 Section
2.(1) (a)

Dear Mr. Strode:

This is in response to your letter of October 18, 1982,
requesting an interpretation of the above-cited rule as it rela-
tes to a client's proposed offering (Poplar Grove Thoroughbred
Partners=A) under the Uniform Limited Partnership Act of
Kentucky. Your letter indicates that the offering will be con-
ducted in accordance with the Securities Act of 1933, as amended,
and Regulation D, Rules 230.501-.503 and 230.505 promulgated
thereunder, and in reliance upon similar exemptions from
registration under applicable state Blue Sky Laws.

Regulation 808 KAR 10:150 Section 2., the Uniform Limited
Offering Exemption as adopted by Kentucky, provides at sub-
paragraph (1) (a) that "persons receiving commissions, finders
fees, or other remuneration, directly or indirectly, in connec-
tion with sales of securities in reliance on this requlation, are
not relieved of compliance with KRS 292.330." Subsection (l) of
KRS 292.330 makes it unlawful for any person to transact business
in this state as a broker-dealer or agent, or for any broker-
dealer or issuer to employ an agent, unless such person is
appropriately registered.

Your question relates to the Division's interpretation
(i.e., intent) in using the language "are not relieved of
compliance with KRS 292.330" in the above cited regulation in
view of the following:

G - 13a



" .Mr. James C. Strode
November 8, 1982
Page 2

1. KRS 292.310(2) (b) excludes from the statutory defini-
tion of "agent" any individual who represents an issuer
in effecting transactions exempted by KRS 292.410 unless
otherwise required;

2. KRS 292.410 states that except as expressly provided,
KRS 292.330 -~ 282,390 shall not apply to the transac-

tional exemptions; and

3. KRS 292.410(1) (q) is the transactional exemption under
which 808 KAR 10:150 was promulgated.

It was the Division's intent to "otherwise require" and
"expressly provide" that individuals receiving compensation with
respect to transactions in Kentucky under the exemption provided
by Kentucky's version of the Uniform Limited Offering Exemption
(808 KAR 10:150 Section 2.) must be registered if they would have
been required to be registered but for the fact that this is a

transactional exemption.

The reason that the Division did not expressly require that
all individuals receiving compensation in connection with tran-
sactions relying on this regulation be registered as broker-
dealers or agents is that we wanted to preserve exclusions from
registration (other than the transactional exemption) that exist
(e.g. the exclusion for a broker—-dealer who has no place of business
in this state and directs fewer than fifteen offers to sell or to
buy into Kentucky in a twelve month period). We also did not
want to require a Kentucky issuer paying commissions to a
Tennessee agent for transactions involving only Tennessee resi-
dents to register that agent in Kentucky simply because he was -
relying on a Requlation D 505 or 506 exemption.

I hope that this letter sufficiently explains the Division's
position.

Very truly yours,

GudhS G

Ronda S. Paul
Director
Divsion of Securities

RSP:tb
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COMMONWEALTH OF KENTUCKY

@Wﬂ/mew/ % ggan/wy and %aw%d

911 LEAWOOD DRIVE
FRANKFORT 40601

PHONE

December 1, 1982 (502) 564-2180

Mr. Frank Drane

800 Kentucky Home Life Building
239 South Fifth Street
Louisville, Kentucky 40202

RE: Preventacare, Inc. and 808
KAR 10:150

Dear Mr. Drane:

This is in response to your letter of November 29, 1982 with
regard to the above-cited company and self-executing exemption
from the registration requirements of KRS Chapter 292. 808 KAR
10:150 Section 1. (1) is intended to exempt from the registration
provisions of the Kentucky Securities Act (KRS Chapter 292) any
organization (other than a limited partnership) of ten(l10) or
fewer individuals with certain provisos.

Your letter requests confirmation of your understanding that
this exemption applies to Preventacare, Inc. Since you do not
detail information regarding most of the provisos (e.g., no com-
missions, investment 1ntent, no advertising, etc. ) I can only
address the issue of what is intended by the prov1so in (4).

Each person is an organizer on the date the issuer is formed.

To be an organizer one does not have to be an incorporator.
Neither does one have to be the originator or among the first
individuals to discuss the general idea. It is sufficient that
one be a part of the group during the final planning stages of
the organization with sufficient understanding of the plan
(either alone or through an agent) to make meaningful input and
to make the decision as to whether or not to participate in the

final product.

This registration exemption is intended to be self-executinj;
in the sense that it need not be claimed and the Division of
Securities does not get involved in determining its availability.
If the parties involved (or their counsel) are of the opinion that
the exemption 1is available, then the Division of Securities wil:
take a "no-action" position in the absence of fraud (untrue sta-
tements or material omissions).
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Mr. Frank Drane
Page 2
December 1, 1982

I hope this letter adequately answers your questions.
Verg truly yours,p
Ronda S. Paul

Director
Division of Securities

RSP: tb
cc: Hon. Diane Morris

General Counsel
Department of Insurance

G - 1l6a



COMMONWEALTH OF KENTUCKY

Deprartment of Banking and Secarilies

919 Leawocod Drcre
Fiankferl 40601-3592
Office of the Commissioner o -
Division of Financial Institutions November 18 ’ 1983 l.?nvmon of Securities
— Division of General Administration Office of Genera! Counsel

(602) 564-3390 ' . (602) 664-2180

— Hon. Charles C. Mihalek, Jr.
Suite 1406
First National Building

_ 167 West Main Street
Lexington, KY 40507

Re

Coal Technology Corporation

Dear Mr. Mihalek:

This is in response to your letter of November 2, 1983
regarding a transaction in which your client, Coal Technology
— Corporation, a Delaware Corporation which maintains its principal
place of business in Kentucky, sold 2,500,000 shares of common
stock to another Delaware Corporation which maintains its prin-
cipal place of business in Missouri. The transaction was
effected in reliance on Section 4(6) of the Securities Act of
1933, as amended, and, as such, does not appear to fall within
the literal language of the exemption provided in 808 KAR 10:150
— -Section 2 which is available for "...securities offered or sold
in compliance with Securities Act of 1933, Regulation D, Rules
230.501-230.503 and either 230.505 or 230.506 ..." since
— compliance with Regulation D would entail filing Form D with the
SEC.

Nevertheless, since the transaction would be eligible
for the above cited Kentucky exemption (including the further
conditions and limitations) save for this technical deficiency, -
you have filed a Form D and asked for consideration under 808 KAR
— 10:150 Section 2.

It is the intention of the Kentucky Division of
Securities that this exemption be available for all transactions
which meet the substantive requirements, including the further
conditions and limitations. To require the filing of a Form D
with the SEC signifying reliance on Regulation D at the federal
level, would penalize a Kentucky issuer relying on the intrastate
exemption federally with no perceptible improvement in protection
for the citizens of Kentucky. Likewise, there is no significant
— " improvement in public protection to be gained by denying the use
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Hon. Charles C. Mihalek, Jr. .
Re: Coal Technology Corporation
Page -2- [ﬁ

of 808 KAR 10:150 Section 2 in Kentucky for an issuer who has
registered at the federal level. Therefore, since it is the
policy of the Kentucky Division of Securities not to impose a
cost or barrier to capital formation without enhancement of
public protection, the Division will accept filings under our
Regulation D tie-in without the technical requirement of a
federal Form D filing so long as 808 KAR 10:150 Section 2 would
be available except for this technical deficiency.

Your letter also claims an exemption under KRS

+ 292.410(1) (i). However, this exemption must be claimed prior to
the sale and must be made according to the format set out in 808
KAR 10:190. Therefore, it would not be available.

Very truly yours,

Forda SR

Ronda S. Paul
Director
Division of Securities

RSP:ts



COMMONWEALTH OF KENTUCKY

@e/melm(m( o/' Financial Instlslulions
9794 Leawcod Pocve
.%anl/}d/ $0604-39392

. O‘;ffn’?ceeo;'\the S::’:ﬂéz:::r:' - Division of Securities
ice of eral Cc Division of Genera! Administration
vision of Banking December 18, 1985 - (602)864-2180

Duwvision of Thrift institutions
(602)664-33980

John A. Rebel, Esgq.

Deardorff, Rebel & Bergman

Suite 406

Pitben Building

- 700 ¥Wzlnut Street
Cincirrneti, OE 45202

Dewer Mr. Rebel:

Thkies is in response to your inquiry of Deceaker 13,

19&¢, In your letter you &sk for either & no-ezcticn pesitien or
an exenpticn from registration for a transeaclicon involving the
szle of & tusinecs,

My understending of the. fzets is &s follows. JYcour
client, trke purchaser, intends teo scquire a scell Lusinecs
engaeged in the manufacture of book binding wachines. The purchase
is to te sitructured as 2 sale cof stock with all (100%) cf the
shares being taken by your client. No sales commissions of any
kind ere to be pzid or received for this transaction. 1t is zlso
o mentioned that the purchaser has had full disclosure of the

finencizl condition of the company, thet he is &n experienced

businessman, and that he has had awple opportunity to examine
- various financial records of the company. The purchase will be

for investment purposes only with no plans on the part of the

purchaser to resell.

The transaction you describe clearly falls within the
scope of both the Kentucky Securities Act and the federal securi-
ties laws, The fact that the entire business is sold to one
- individual or entity in a single transaction makes no difference.
See Landreth Timber Co. v Landreth, 105 S.Ct. 2297 (1985) and
Gould v Ruefenacht, 105 S.Ct. 2308 (1985). See also KRS 292.530
which states that Chapter 292 shall be construed to coordinate
the interpretation with related federal regulation.
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John A. Rebel, Esq.

Page =-2-
December 19, 1985

In general transactions such as you describe would fall
within the exemption from registration provided by.KRS
292.410(1)(1). This exemption requires a filing with the )
Division pursuant to KRS 292.415. Failure to file -such claim of
exemption does not, however, give rise to a private cause of

action.

In a transaction such as the one you describe where a
business is being sold and the purchase is structured as a sale
of stock with all (100%) of the stock being sold to a single
individual (or a single pre-existing entity) where that indivi-
dual (entity) has had full disclosure of financial information
and any other information material to ascertaining the risk of
the business, the Division will take no action to enforce
recission of the transaction based solely on a failure to file
the claim required by KRS 292.415. Take note, however, that the

Division may bring an action should it find that KRS
292.410(1)(1i) would not have been available for said transaction

or that the transaction involved violations of KRS 292.320.

Sincerely yours,

oo s TRl

Ronda S. Paul

Director
Division of Securities
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SECRETARY OF STATE
EDWIN J. SIMCOX

SECURITIES DIVISION . O. WAYNE DAVIS
ONE NORTH CAPITOL - SUITE 560 SECURITIES COMMISSIONER
INDIANAPOLIS, INDIANA 46204 TELEPHONE (317) 232-6681

February 6, 1986

Ms. Anna C. Day

Administrative Assistant
University of Kentucky

College of Law

Continuing Legal Education Office
Suite 260 Law Building
Lexington, Kentucky 40506-0048

Dear Ms. Day:
Enclosed please find the Private Placement Exemption chart

for Indiana which | would like included in the materials for the
conference attendees.

| appreciate your assistance in this matter.

Very truly yours,

OWD/jas

Enclosure
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