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I. Community Benefits Agreement Basics

A community benefits agreement (CBA) is a private contract negoti-
ated between a prospective developer and community representatives. In
essence, the CBA specifies the benefits that the developer will provide to
the community in exchange for the community’s support, or quiet acqui-
escence, of its proposed development. The promise of community support
may be especially useful to a developer seeking government subsidies or
timely project approvals.! The CBA is a relative newcomer to the toolbox of
strategies that communities may utilize to ensure that development occurs
consistent with the sometimes more narrow goals and desires of neighbor-
hood residents, as opposed to the sometimes broader goals and desires of
municipal and regional governing bodies. The CBA concept is still in its
infancy. However, with only about ten years of experience with CBAs, a
number of differences and similarities are emerging as case studies are de-
veloped and reviewed across the country. This article is intended to docu-
ment a comprehensive review of major CBA processes in cities across the
United States—some successful, some not so successful, and some still in
the development stages—to gain better insights into the legal, social, and
political aspects of negotiating for social justice as part of the land develop-
ment process.

CBAs are generally negotiated between coalitions of community groups
that often include labor, environmental, and religious organizations. Many
CBA provisions are inspired by social justice issues and may sometimes be
viewed in context of community advocacy in support of environmental
justice principles. Common CBA benefits provisions include living wage
requirements, first source (i.e., local) hiring and job training programs,
minority hiring minimums, guarantees that developments will include
low-income and affordable housing, environmental remediation require-
ments, and funding for community services and programs.? Since these
agreements are negotiated between community coalitions and interested
developers on a case-by-case basis, the benefits are typically tailored to
provide specific desired community amenities such as parks, day care cen-
ters, youth facilities, and job training facilities.?

The flexibility of the CBA begins with the process by which these agree-
ments are negotiated. CBA discussions may be initiated by a project devel-
oper or by a community coalition, or in some cases they may be encouraged
by city officials. The community is often represented by a coalition of
community groups or organizations, and in some cases local government
officials may be involved.® Public input should play an important role in
determining community goals and desires. The gathering of this input is a

HeinOnline -- 17 J. Affordable Hous. & Cmty. Dev. L. 114 2008



Case Studies of Current and Developing CBAs 115

critical function of the community coalition so that the community is uni-
fied when negotiating with the project developer, and so that the developer
can feel comfortable that the coalition is a legitimate community represen-
tative for purposes of negotiations.

Following the successful negotiation of a CBA, in states that authorize
development agreements, it may be incorporated into this agreement made
between the developer and the municipality as part of the planning pro-
cess.” Although this ensures a certain measure of transparency and also
permits the government, as well as coalition members, to enforce the agree-
ment, most states do not authorize local governments to enter into develop-
ment agreements, many CBAs will be enforceable only by the contracting
community groups.® This reality raises a number of as yet untested legal
issues, including who will have standing to challenge and enforce privately
negotiated CBAs, and whether these voluntary agreements, regardless of
their terms, will be enforceable in a court of law.”

Many advocates view CBAs as powerful tools for assuring that com-
munity needs and desires will not be neglected by large developers. Many
developers support the voluntary negotiating process as a method by
which to obtain community support and thereby avoid long government
delays and perhaps ultimate denial of their project proposals. Although
CBAs have been negotiated in relation to nearly fifty development projects
in cities across the country,® it is important to note that there is no spe-
cific statutory authority or regulations for these agreements and there are
dozens of potential legal issues that might arise in litigation should these
agreements be challenged in court. However, assuming there is equal bar-
gaining power among the parties to a CBA negotiation, that there is full
support of the community coalition from community members, and that
the developer’s assumptions about government approvals and project
design are accurate enough to enable full compliance with the agreed to
terms, CBAs can be an empowering social justice tool.®

II. Negotiating Community Benefits and the Land
Development Process: CBA Case Studies

The following review of existing CBAs exposes the benefits and chal-
lenges in negotiating, implementing, and enforcing these agreements. It
also reveals the similarities and differences inherent in the community-
based approaches that are as diverse as the neighborhoods where these
agreements are negotiated.

A. California

There are more CBAs in various stages of development and implemen-
tation in California than in any other state. Possible reasons for this
phenomenon may include the fact that development agreements are au-
thorized by state statute,'® and the existence of a high intensity of progres-
sive activism and advocacy by community organizers in the state.
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1. Hollywood and Highland Center (Los Angeles, 1998)

The first CBA was negotiated in 1998 in relation to the development
of the Hollywood and Highland Center, home to the theater that now hosts
the annual Oscar ceremonies.” The development, which includes more
than 4,000 theater seats, several parking lots and hotels, and 1.2 million
square feet of retail space, was projected to cost $388 million.}?? The project
sparked concerns among Hollywood residents and business owners that
traffic and congestion would be increased, that there might be environmen-
tal and aesthetic effects, and that crime rates might go up.” With the help of
Los Angeles Councilwoman Jackie Goldberg and the Los Angeles Alliance
for a New Economy (LAANE), the developer agreed to a deal with com-
munity groups. In exchange for the groups’ support, the developer offered
to finance traffic improvements, ensure that workers at the center would
be paid a living-wage, implement a first-source hiring plan, and enact a
policy of union neutrality.* The deal, though, was not one-sided; commu-
nity support of the development helped the developer to obtain $90 million
in subsidies from the city."

By most accounts the project has been a success. In addition to revitaliz-
ing Hollywood Boulevard, nearly 70 percent of the initial employees hired
at the complex were recruited from the immediate area and about half of
the permanent positions provide living-wages.'® In 2004, LAANE reached
another CBA for a development just down the street from Hollywood and
Highland. The benefits package for the Hollywood and Vine mixed-use,
transit-oriented development included similar living wage, affordable
housing, and job training provisions.’” As of early 2008, Hollywood and
Vine’s affordable housing was under construction and the developer had
taken steps to implement other aspects of the CBA."

2. Staples Center (Los Angeles, 2001)

The success of the Hollywood and Highland CBA was followed in
2001 by the completion of what is sometimes referred to as the “first full-
fledged” CBA. This CBA was negotiated during the development of the
Staples Center, a sports arena that is home to the Los Angeles Lakers."”
Community residents suffered a blow when the developer failed to provide
orally promised benefits after the completion of the project’s first phase.?
The community hoped that a CBA would ensure that the developer would
follow through with promises made in relation to the project’s second
phase—the construction of L.A. Live, a sports and entertainment complex
on a twenty-seven acre parcel including two hotels, a theater, apartment
buildings, and a retail complex. Negotiations were held between the de-
veloper and the Figueroa Corridor Coalition for Economic Justice, which
represented more than thirty community organizations, including environ-
mental groups, church groups, health organizations, and immigrants’ and
tenants’ rights supporters. Strategic Action for a Just Economy (SAJE) and
LAANE were also involved in the negotiating process, providing organiza-
tional and political support to the coalition and community members.”
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The specter of broad community opposition to the project, which re-
quired significant land use variances and city subsidies, provided the
community with the necessary leverage to negotiate one of the most com-
prehensive CBAs made to date. The completed agreement states that its
purposes are to “provide publicly accessible park space, open space, and
recreational facilities; target employment opportunities to residents in the
vicinity of the Figueroa Corridor; provide permanent affordable housing;
provide basic services needed by the Figueroa Corridor community; and
address issues of traffic, parking, and public safety.”?? The CBA included
reporting requirements and established a committee to monitor and en-
force the agreement and to maintain a dialogue between the developer
and the coalition.” The CBA was also incorporated into the development
agreement between the developer and the city’s redevelopment agency,
making it enforceable by the city as well as by the contracting community
groups.?

Several aspects of the Staples Center CBA were implemented shortly
after its completion, including the establishment of a residential parking
permit program and the distribution of seed money for the construction
of affordable housing.” Since then, the developer has carried through with
its obligations in a timely manner and with few problems.® One million
dollars has been spent on parks, with priorities for the funding being de-
termined through a series of community meetings and workshops.?” About
300 units of inclusionary affordable housing have been financed, and a re-
volving loan fund for local businesses has revolved several times.”® The
coalition and city have also been able to assess the developer’s compliance
with the CBA's living wage requirements through annual reports detailing
the proportion of living wage jobs created by the project.”? SAJE has contin-
ued to be intimately involved with the project, and meetings between the
coalition and the developer have been held quarterly to monitor the imple-
mentation of the CBA. Additionally, SAJE has developed a jobs program
for local residents and businesses.

The Staples Center CBA has also shown that the flexibility of CBAs may
extend beyond their initial negotiation. The CBA included provisions for
assessment of the agreement’s implementation at five and ten years after
its completion; if it is found that the developer’s performance of its obliga-
tions falls below 80 percent of the CBA’s goals for two consecutive years,
then the developer must meet with the coalition to formulate a mutually
accepted plan to reach those goals.* The parties have also modified the
CBA at their own instance to respond to the changing needs of both the
developer and the community.!

3. LAX Expansion (Los Angeles, 2004)

Another Los Angeles CBA demonstrates the flexibility and adaptabil-
ity of this method of negotiating. In December 2004, the Los Angeles City
Council approved the agreement reached between Los Angeles World Air-
ports (LAWA), the public administrator of LAX airport, and a coalition of
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twenty-two community groups concerning an 511 billion airport expan-
sion.” Among the coalition members were two local school districts and
organizations representing community, religious, environmental, and labor
interests.” In addition to provisions covering job training, first-source hir-
ing, and living-wage requirements,” the CBA also devoted substantial re-
sources toward mitigating the environmental impacts of the airport. As a
result, the airport provided more than $8.5 million annually for the sound-
proofing of local schools, city buildings, places of worship, and homes,”
and it agreed to fund studies on air quality and community health.” Further,
the CBA requires LAX to implement a number of environmental controls,
including the electrification of passenger gates and cargo areas (to reduce
the need for engine idling), emissions reductions, and the conversion of
airport vehicles to alternative fuels.” The CBA also clearly requires LAWA
to incorporate CBA provisions into all airport contracts, lease agreements,
and licensing or permitting agreements, thus ensuring the translation of
the requirements to the airport’s contractors and tenants.®

4. Ballpark Village (San Diego, 2005)

In September 2005, a broad coalition of twenty-seven housing, labor,
community, environmental, and religious groups negotiated San Diego’s
first CBA with developer [MI/Lennar in relation to Ballpark Village, a
seven-acre project with 3.2 million square feet of offices, residences, and
retail space. The CBA negotiations were held in private and were not made
public until just before the city council was to vote on the project’s mas-
ter plan.” By this time, the developer had been working on a deal with
the local redevelopment agency for nearly two years, and the last minute
change in plans provoked some criticism that it had “circumvented the
process.”* Moreover, the new agreement called for significant changes to
be made to the project’s affordable housing component. Although it called
for more units, none of them were to be inclusionary units located onsite, as
the agreement with the redevelopment agency required. Despite this nega-
tive publicity surrounding the CBA, a revised version that incorporated
some aspects of the original affordable housing plan was eventually ap-
proved,*' and the CBA, as a whole, has been viewed positively.* The agree-
ment set out a range of community benefits, including:

¢ requirements that the developer meet LEED green building standards
for the development and use environmentally-friendly construction
practices;

* a requirement to include “bird-friendly” structural elements, such as
non-reflective windows;

* mitigation, monitoring and reporting programs to reduce pollution
during construction;

* aliving wage requirement for the developer’s employees and the em-
ployees of its service contractors;

* alocal hiring program;
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$1.5 million in funds set aside for job training programs for commu-

nity residents;

* plans for on and off-site affordable housing, with the total number of
units exceeding the city’s minimum affordable housing requirement;

* a commitment to attract a grocery store to the community that would
offer living wages and provide benefits; and

* funding for a gentrification study and for community arts, youth, and

cultural programs.*

5. SunQuest Industrial Park (Los Angeles, 2001)

In 2001, an agreement was reached for the redevelopment of an envi-
ronmentally contaminated industrial site in Los Angeles. The city agreed
to provide environmental remediation, and the developer committed to
paying living wages, hiring local residents, and setting up a neighbor-
hood improvement fund.* Unfortunately, plans for the SunQuest indus-
trial park project were tabled after the developer went bankrupt, and the
foreclosure cancelled the CBA. The SunQuest site was bought by another
developer and it is now unclear whether the CBA will apply.*

6. NoHo Commons (Los Angeles, 2001)

Another 2001 deal in relation to a large mixed-use development in North
Hollywood secured affordable housing, living wage, and first source hiring
promises for the community.* The developer in return got about $44 mil-
lion in city subsidies, a figure that was increased from the city’s original
plan to award $31 million in funds.”” The CBA may also have helped to se-
cure the unanimous approval the project received from the city council.

The NoHo Commons project includes residential, retail, and office space,
as well as a food market, a school, and a child care center. LAANE, which
also helped to negotiate the Staples Center CBA, organized a coalition to
work with the developer, ].H. Snyder Co., on a CBA. The end result seems
to have been positive for everyone. LAANE has reported that 80 percent of
the tenants have chosen to use the first source hiring system set up by the
developer, and tenants willing to pay living wages have been found.* The
NoHo Commons developer has been cooperative and implementation of
the CBA has progressed smoothly.* If anything, the project may have been
too successful, with developments popping up all over North Hollywood
and threatening gentrification.™

7. Marlton Square (Los Angeles, 2002)

The Los Angeles developer of Marlton Square, a retail and housing rede-
velopment project, also entered into a CBA. The deal in that case included
provisions relating to the creation of community spaces, a first source hir-
ing policy, and a commitment to reaching a 70 percent living wage goal.®2
Although the project was approved and received subsidies in 2002, it has
had a number of false starts and has had difficulty attracting retail tenants.s
Some housing has been built, but as of late 2007, the bulk of the project was
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still delayed and the community benefits that were to be provided by the
developer pursuant to the agreement have yet to be realized.™

8. CIM Project (San Jose, 2003)

San Jose’s first CBA was completed in relation to the downtown devel-
opment of a residential retail and entertainment complex. The negotiations
were led primarily by labor groups, and the coalition, which also included
housing, small business, and neighborhood groups, gained leverage in ne-
gotiations because of the $40 million in subsidies being sought by the de-
veloper.® The CBA was completed and incorporated into a development
agreement in 2003. Included among its provisions were a living wage re-
quirement for the developer’s employees, a project labor agreement (i.e., an
agreement to use unionized labor during construction), affordable housing
requirements, a plan to help establish small businesses, a commitment to
help set up a day care facility, and a promise to seek business tenants that
would provide living wages.*

As of early 2008, the CIM project is still under construction. Working
Partnerships USA reports that all of the developer’s commitments have
been fulfilled to date, and they will continue monitoring the CBA’s imple-
mentation when the project is completed in 2009.”

9. Oak to 9th (Oakland, 2006)

Oakland’s first CBA was finalized in 2006 in relation to the controver-
sial redevelopment of sixty-four acres of waterfront property. Planned
for the site are more than 3,000 residential units and a retail complex. The
agreement, entered into by the coalition members and the redevelopment
agency and incorporated into the development agreement, focuses primar-
ily on affordable housing, and it authorizes injunctive relief to be awarded
for noncompliance.®® While the CBA has not been especially criticized,
other community groups have separately fought to prevent the develop-
ment. Environmental advocates who opposed building up the estuarine
waterfront collected thousands of signatures for a referendum to stop the
development,” and another group has fought to prevent the development
from destroying a historic warehouse on the site.®® These groups have also
initiated litigation to prevent the project.®’ Why the community groups
supporting increased environmental and historical preservation controls
were not part of the CBA negotiations is unclear, but it does seem that the
CBA did not adequately address all of the community’s concerns. The Oak
to 9th CBA has not been implemented to date, due to the ongoing litigation
concerning the development.® Meanwhile, Oakland residents are pressing
for another CBA to cover a condominium development in the Fruitvale
neighborhood .

B. New York

Unlike California, localities in New York are not authorized to enter
into development agreements as part of the land development approval
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process. This has not deterred recent interest in the use of CBAs as a means
of securing community support for what appear to be controversial proj-
ects. The East Coast CBAs have been heavily influenced by their West Coast
predecessors.

1. Atlantic Yards

The first New York CBA* was completed in 2005 in relation to the multi-
billion dollar Atlantic Yards arena project, future home to the New Jersey
Nets. In addition to the basketball arena, the proposal includes an attached
residential and office complex to be made up of several high-rise build-
ings, a development that will radically alter Brooklyn's skyline.®® Since its
inception, the project has faced broad opposition from Brooklyn residents,
primarily because the project is to involve the use eminent domain.®

The Atlantic Yards CBA was negotiated by eight community groups®
and was purportedly based on the Staples Center agreement. It includes
affordable housing, living wage, first source and minority hiring provi-
sions, a commitment to build a day care center, and the perk of free basket-
ball tickets for neighborhood residents.5

The CBA includes a number of important benefits, but actual and per-
ceived improprieties in the negotiating process have spurred negative
reactions to the agreement.®® Critics have pointed out that several of the
coalition’s member groups were created expressly for the purpose of nego-
tiating the agreement.”” Numerous other community groups expressed op-
position to the development and to the CBA, claiming that the developer
never had any intention of bargaining in good faith.” One of the coalition’s
member groups also reported receiving $5 million from the developer, cre-
ating a conflict of interest that has clearly tarnished the CBA’s integrity.”
Additionally, several chairpersons from local community boards protested
statements made by the developer that they had played an advisory role
in the negotiations. The chairpersons contended, to the contrary, that their
involvement with the CBA ended very early in the process and well before
a final draft was prepared.” A representative of Good Jobs New York also
expressed serious misgivings about the CBA, claiming that the negotia-
tions were “marked by secrecy” and that they “contributed to a fragmenta-
tion of community responses.””*

It seems that a fundamental problem with the Atlantic Yards CBA is that
the coalition has been perceived by many people as not truly representative
of the community. A significant portion of Brooklyn residents are opposed
to the project due to the extensive impacts that it will have on their neigh-
borhoods,” and because they were not invited to participate in negotia-
tions. Rather, the talks were led by community members who are believed
to be already on the developer s side.” Without input from the stakeholders
who have the most concerns about the project’s effects on the community,
the CBA is likely weaker than it otherwise might have been. Interestingly,
another Brooklyn community group lobbied the developer to reopen the
CBA for further negotiations in 2006. The developer refused, but offered
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instead to consider a second agreement to be called a “Neighborhood Ben-
efits Agreement.” Little seems to have come of this initiative.”

Construction of the Atlantic Yards arena has been significantly delayed
by litigation over the proposed condemnations needed to enable the proj-
ect to continue,” and the major provisions of the CBA have thus yet to be
implemented.” The developer did advertise that it was seeking an inde-
pendent compliance monitor in 2007, as required by the CBA, but some
have questioned just how independent the monitor will be.*

Recent news that the Atlantic Yards project may be facing serious finan-
cial difficulties has also raised questions about whether “it was reasonable
to expect the benefits from the Community Benefits Agreement when it
was signed[.]”# Forest City Ratner has indicated that it will continue con-
struction work on the arena, but plans for many of the project’s other build-
ings appear to have been indefinitely delayed—including the affordable
housing, retail and office space that were key components of public and
governmental support for the project.® The CBA does not require any mini-
mum amount of affordable housing to be built,® and the possibility that
very little will be built in the near future has made apparent a significant
shortcoming of the agreement.

One upside of the Atlantic Yards situation is that with so many people
opposed to the project and the manner in which the CBA was made, there
will likely be some heightened public scrutiny of the developer’s compli-
ance with its agreements.* Moreover, fears that the Atlantic Yards CBA will
establish “bad precedent” for future CBAs have died down somewhat.
The Atlantic Yards CBA process has been criticized so much® that other
New York CBA negotiators have expressly chosen to “avoid[] the Brooklyn
model{.]"%

2. Gateway Center/Bronx Terminal Market

The 2006 CBA concerning the Bronx Terminal Market mall develop-
ment® has been criticized nearly as much as the Atlantic Yards agreement.
The negotiation process of this CBA has been faulted for not truly involving
any grassroots community organizations.® While the agreement does in-
clude a number of valuable community benefits, the developer may only be
held liable for a maximum of $600,000 for failing to comply with the CBA,*
weakening the value of the CBA in the eyes of many stakeholders. Critics
have also drawn attention to the subtleties of some of the contract’s provi-
sions: the amount of retail space reserved for local retailers makes up only
a minimal portion of the mall’s square footage; and the living wage and mi-
nority hiring provisions are not expressly enforceable as to the developer’s
tenants. Finally, community groups have criticized the negotiation process
for being neither transparent nor inclusive. Although eighteen groups rep-
resenting various interests were selected by the borough president to partic-
ipate in the process, they were given only about a month to prepare a draft
CBA and were not given any assistance in the process. Evidently, this re-
sulted in many of the community groups having little influence in the actual
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negotiations. When the organizations received copies of the completed CBA
the morning of the council vote to approve the development plans, only
three of them signed the agreement, while at least seven refused to do s0.%

While the Bronx Terminal Market CBA may not have been completed
in a manner satisfactory to CBA proponents, it is being implemented. The
City University of New York reported in 2007 that it had received $175,000
from the developer to provide pre-apprenticeship training to Bronx resi-
dents.”! Elsewhere in the borough, residents are actively campaigning for a
CBA relating to the Bronx armory.”?

3. Yankee Stadium

The Yankee Stadium CBA, completed in 2006, has also faced stiff criti-
cism. The agreement, made among the Yankees, the Bronx borough pres-
ident, and the Bronx delegation of the New York City Council, was not
negotiated or signed by any community groups. Therefore, arguably it is
not even a legitimate CBA. One of the agreement’s most controversial pro-
visions is the trust fund that it created to be administered by “an individual
of prominence” through distributions to local nonprofit groups.” Because
the fund’s trustee will be appointed by the same elected officials respon-
sible for the CBA, it has been referred to as a slush fund by critics who fear
that funding will not be distributed impartially.* The Yankee Stadium CBA
has also been criticized because the development will eliminate more than
twenty acres of parks, leaving the city to pay for their replacement in addi-
tion to the subsidies already being given to the project.®

As of early 2008, nearly seventeen months after construction began, none
of the money set aside by the Yankees had been distributed. Apparently,
the funding was being held up because the advisory panel that is respon-
sible for administering the fund had yet to choose a chairman, register as
a charity, or select any grant recipients. Elected officials frustrated with the
situation “complained that they [were] in the dark” about the CBA.% A few
weeks after the New York Times published the news about the fund’s delays,
a spokesman and legal advisor for the community fund announced that
Bronx Little League teams and the City University of New York {CUNY)
would be the first recipients of funding. The spokesman also denied claims
that the distribution of funds under the CBA has been delayed. He at-
tributed the problems to getting charitable tax status and finding suitable
candidates for the fund’s committee.” This example demonstrates that ne-
gotiating a CBA may be only the first of many battles in ensuring that com-
munity benefits are actually received.

4. Columbia Expansion
With New York City’s bleak track record in fostering CBAs as compared
to the successes of their Californian counterparts, CBA supporters were
hoping that an agreement concerning Columbia University’s expansion
into West Harlem would provide a better model for the future of CBAs in
New York.
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The project, in which Columbia will put up sixteen to eighteen new
buildings, is estimated to cost about $6 billion and is likely to span about
twenty years. The project is also expected to create about 6,000 jobs and
“transform a shabby enclave of auto-repair shops, warehouses and small
manufacturing plants into a pedestrian-friendly environment with more
open space, restaurants and shops.” Columbia also argues that the expan-
sion is necessary to its educational mission, as it is now cramped and its
spread-out facilities do not allow it to be as competitive as universities such
as Harvard and Princeton.”®

The city and Mayor Bloomberg have been especially supportive of
Columbia’s interest in creating a CBA, providing funds and technical as-
sistance for the negotiating process.” The process, in this case, was also
markedly different than the other New York CBAs from the start.!® Rather
than being driven primarily by the developers or elected officials, County
Board 9 authorized the creation of a local development corporation (LDC) to
be composed of appointed community leaders representing a broad range
of constituents.'” Public meetings began in September 2006 and continued
on a weekly basis with working groups devoted to housing, business, and
economic development, employment, education, historic preservation,
community facilities, and social services, arts and culture, environmental
stewardship, transportation, research and laboratory activities, and green
spaces.'”

Although the community board originally intended that the LDC would
not include any elected officials, after the LDC’s first meeting it reconsidered
this decision.'® However, including elected officials proved detrimental to
the process, as perceptions arose that these individuals were not represent-
ing the true interests of the community and that they were inappropriately
controlling negotiations. Moreover, Columbia did not have any representa-
tives on the LDC and was not very involved with the negotiations.’®

The situation took a turn for the worse in November 2007 when three
members of the LDC resigned, citing conflicts of interest among the elected
officials on the board and a lack of transparency in the negotiations.™ Two
other members resigned shortly thereafter, claiming that there had been
misrepresentations and secrecy.'® These resignations left the LDC with fif-
teen members, of which seven were elected officials.'”

Despite these troubles, a memorandum of understanding'® was com-
pleted in December 2007 just in time for the City Council to approve of
the expansion plan and Columbia’s request for rezoning.!® The agreement
commits Columbia to providing $150 million in benefits, including $30 mil-
lion for a university-run public school, $20 million of in-kind services, and
$24 million for an affordable housing trust fund. But the bulk of the money,
$76 million, was set aside for as-yet undetermined community programs
to be implemented over the next twelve years. The agreement has been
described as “one-and-a-half non-legally binding pages,” and criticism has
been directed at the LDC for rushing the CBA process and punting the spe-
cifics of the agreement to a later date."?
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It seems that the Columbia CBA negotiations began in good faith with
intentions to include as many divergent community interests as possible.
Regardless of the LDC’s continuing pledges of support for community in-
terests, it has not succeeded in instilling much faith in its efforts among
Harlem residents by some accounts. The resignations and hastily drawn
up agreement have not helped. Nor has the controversy about the use of
eminent domain and the possibility of gentrification in the area.” Even
though Columbia did agree last fall that it would not seek to evict any resi-
dents through the use of eminent domain, some residents have expressed
displeasure with the relocation provisions and it is still unknown what will
happen to local businesses. The prospect that eminent domain will be used
at all has been viewed negatively by many in the neighborhood, including
some who support the expansion, creating tension over the CBA.

Nevertheless, Columbia may still resolve the eminent domain issue
with the few remaining business owners in the expansion area,"? and the
finalized CBA may still deal with the as yet uncommitted $76 million in a
manner that is satisfactory to most of the community. The difficulties sur-
rounding the CBA, moreover, should not eclipse the fact that the agreement
does commit Columbia to providing extensive benefits to the community.

C. Other Notable CBAs

Although the volume of existing CBAs and current negotiations over
new CBAs are most prevalent in California and New York, the interest in
CBAs is spreading throughout the country. Proposed expansion projects
for institutions of higher education, the creation of municipal-wide wire-
less Internet access programs, brownfields remediation projects, stadiums,
and housing initiatives have all provided the impetus for CBA negotia-
tions. Some of the states where these CBAs are developing do authorize
development agreements, but most do not."® What follows are highlights
of select CBA processes occurring in other states.

1. Yale Expansion (New Haven)

In Connecticut, a CBA concerning Yale University’s construction of new
cancer center was reached in 2006. The community was represented by
CORD (Community Organized for Responsible Development), a coalition of
twenty-two community groups, faith-based organizations, and local unions.!
The CBA also received support from the city, which used the California CBAs
as a model.’® Provisions included in the CBA relate to affordable housing,
job training and local hiring, traffic and parking, union organizing rights,
and environmental issues."® One of the more unique aspects of this CBA is
that the hospital also agreed to fund outreach programs that will provide
medical care to uninsured children and children suffering from asthma.!?

News reports indicate that the CBA is being implemented, although not
without a few rough spots. Money pledged to a community college, for ex-
ample, was nine months late. The city and the hospital have also disagreed
about the fulfillment of the local hiring provision.!8
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2. Park East Redevelopment (Milwaukee)

A 2005 Milwaukee CBA known as the Park East Redevelopment Com-
pact (PERC) was the first CBA to be implemented through legislation
rather than through negotiations between the community and individual
developers.”™ The agreement was precipitated by plans to demolish of a
section of freeway in downtown Milwaukee, which opened up prime land
for development. Since no unified development plan for the area was con-
templated, the coalition could not undertake negotiations with a single
prospective developer. For this reason, the coalition pushed to have its
CBA incorporated into the redevelopment plan.’® While the city did not
approve of including the CBA in its plan, the county eventually did, and
the resulting PERC applies to sixteen acres of county lands and requires
developers to provide living wages for construction jobs, to incorporate
green design elements into their buildings, and to implement job training
programs.’ The plan also requires the county to provide for affordable
housing and to contribute to various community programs, such as those
to train and find placements for minority workers. Additionally, the agree-
ment set up a community and economic development fund to be financed
by land sales. The fund is to support the community advisory board, which
will oversee and monitor the implementation of the Park East Redevelop-
ment Compact.'”

3. Minneapolis Wi-Fi Plan

In Minneapolis, a 2006 CBA has demonstrated that CBAs need not be
limited to physical developments. The agreement, developed in relation to
the creation of a citywide Wi-Fi network, is designed to minimize the digital
divide by making the city’s Internet service more accessible to low income
and other “digitally disenfranchised” residents.'”® This CBA combines ele-
ments of traditional CBAs and municipal cable franchise agreements.!*
After a coalition was formed and presented its case to the city council, the
city amended its request for vendor proposals to require Internet providers
to address the problem. The city council also authorized the formation of a
digital inclusion task force to work with the community coalition to assess
the community’s digital needs and develop a CBA proposal.'® The task
force and coalition worked extensively with the community to develop the
CBA,* and the vendor contract ultimately included a $500,000 fund for
digital inclusion and provisions for advertising revenues to be added to the
upfront amount, subsidized internet services for more than 100 community
groups and nonprofits, and a guarantee of network neutrality.'” Organiz-
ers in Chicago are working on negotiating a similar digital access CBA,"*
and Microsoft has voiced its support for the Minneapolis plan.’®

4. Gates Rubber Company (Denver)

The Gates Rubber Company redevelopment project in Denver was
the subject of a CBA finalized in 2006.* The developer plans to demolish
the abandoned rubber plant, which is located on a fifty-acre brownfield
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in downtown Denver, and clean up the site. In its place, an eight million
square foot residential and retail center will be built.’*' A coalition of com-
munity and labor groups was organized by the Front Range Economic
Strategy Center (FRESC) to participate in the negotiations, which lasted for
more than three years.’®> Among the provisions of the agreement are ben-
efits related to affordable housing, living wages for construction jobs, first-
source hiring, and continued communication between the developer and
the community concerning the site’s clean-up. The developer also agreed
not to allow any big-box stores to be included in the redevelopment. In ex-
change for these benefits, the developer was supported by the community
in seeking $126 million in city subsidies.'® During the negotiation process,
it became clear that contaminants from the site had leached into neigh-
boring areas. Because of this, members of the coalition formed the Volun-
tary Cleanup Advisory Board, and with the developer’s help, they tested
neighborhoods adjacent to the factory for environmental contamination.
The developer has agreed to make documents related to clean-up of the site
available to residents at a local library.’*

5. Penguins Arena (Pittsburgh)

CBA negotiations for the Penguins’ new hockey arena are currently
under way in Pittsburgh between city and county officials and the One Hill
Coalition, which is made up of about 130 community groups—possibly
the largest and most diverse CBA coalition to date. The coalition has prof-
ited from strong community organizing and cohesiveness, much of it due
to the neighborhood’s experience when the existing arena was built in
the 1950s.'® At that time, ninety acres in the Hill district were cleared and
1,600 families were displaced to make way for the development.!® Today,
the residents expect promises that they will be treated better.

Beginning in the spring and summer of 2007, One Hill began holding
public meetings and canvassing the community to determine the CBA's
priorities.'” It took the results of its community outreach work to the ne-
gotiating table in the fall, and made clear that it would not support the
development unless community impacts were addressed.”®® In early 2008,
officials offered One Hill a three-page CBA that included few specifics and
mostly vague terms.”” The agreement was resoundingly rejected with a
copy being burned publicly. Although the planning commission approved
the arena’s master plan despite the CBA’s rejection,*? elected officials and
Penguins representatives have stayed at the negotiating table—likely be-
cause of the flurry of negative publicity following the CBA's rejection, and
possibly in response to One Hill’s statements that it has prepared for “roll-
ing protests” and “behind-the-scenes arm-twisting.”'*! At the time of this
writing, One Hill continues to push for its “Blue Print for a Livable Hill,”
which includes provisions relating to a master plan for the district, a com-
munity fund, the establishment of a grocery store and community center,
and improvement of the neighborhood through historic preservation and
green space creation. One Hill is also asking for policy commitments from
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the city that the CBA will be implemented and enforced with community
input.'?

Pittsburgh has also seen the proposal of CBA legislation. The first bill
introduced before the Allegheny County Council would create a commu-
nity benefits program that would require developers of subsidized projects
to meet with community represetatives at least three times prior to receiv-
ing any approvals. The bill would not, however, actually require that a CBA
be completed.'®® A second bill, favored by CBA supporters, would require
economic and social impact analysis reviews for any development over
50,000 square feet that receives subsidies or needs government approval.
Completed reports would be made available to the public at least 90 days be-
fore any county approval. After the report is issued, a public hearing would
then be held at which the county council would review the report.’

6. Shaw District (Washington, D.C.)

The Shaw District in Washington, D.C., is a neighborhood steeped in
history. In the early part of the twentieth century, it was home to a vibrant
African American community, but it suffered from misguided redevelop-
ment policies and civil rights riots in the 1960s, leaving it in a blighted
condition for decades. In 2005, the city created the Duke Plan (named after
Duke Ellington) to attract new business to the economically depressed dis-
trict and to spur revitalization. With bustling neighborhoods surrounding
the Shaw District and threatening gentrification, the community group One
DC began to plan ways of ensuring that the coming revitalization would be
equitable and accountable. One DC won an agreement from the redevelop-
ment corporation in 2003 to subsidize an affordable housing development,
and, in 2005, it concluded the city’s first CBA with the redevelopment
corporation and a private developer. The agreement included many CBA
staples, including terms dealing with affordable housing, first source hir-
ing, job training, and a community development fund.'** While the CBA
has been described as a poorly drawn contract, lacking clearly defined ob-
ligations, procedures, and monitoring provisions, it still has been viewed
as a watershed.'*

The Equitable Development Initiative, a community coalition and an
off-shoot of One DC, has continued to focus on ensuring community ben-
efits for the Shaw District.'¥” The group has recently completed a CBA for a
proposed $250 million renovation of the O Street Market.™®

7. Community Benefits for Cramer Hill (New Jersey)

Plans have been under way for the redevelopment of the Cramer Hill
area of Camden, New Jersey, for several years.' At the same time, the Cra-
mer Hill Community Development Corporation (CHCDC), a nonprofit
organization created to advocate for the community’s residents, has been
working to ensure that the redevelopment plan takes community interests
into account.’® The CHCDC has sought to create a CBA with the Cam-
den Redevelopment Agency and the designated developer, Cherokee LLC;
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once completed, the CBA would be incorporated into the redevelopment
plan for the neighborhood.'s! As part of this effort, the CHCDC undertook
a comprehensive survey of 245 area residents in order to determine the
community’s priorities. The survey was distributed by coalition groups in
English and Spanish, and the results were then analyzed by a local non-
profit.!2 Although such information gathering may be financially prohibi-
tive to many CBA coalitions, it provides a good way for coalitions to show
that they have been inclusive and attempted to prioritize CBA provisions
based on representative public input.

Despite the CHCDC's extensive community organizing, the commu-
nity benefits coalition has not gained the support of numerous community
stakeholders and groups. As in the Atlantic Yards and Columbia cases, the
Cramer Hill redevelopment plan is expected to include the use of eminent
domain, and this has caused some community members to reject negotia-
tions and opt to oppose the development instead. Several lawsuits have
been filed to prevent the plans from proceeding as they are currently for-
mulated.™ The plaintiffs indicated that the coalition was not representative
of the community and that they wanted no part in negotiations.'™

8. Lincoln Beach (New Orleans)

All Congregations Together (ACT), a coalition of about forty faith-based
organizations in the New Orleans region, has been discussing CBAs since
Hurricane Katrina struck the Gulf Coast. ACT believes that CBAs can play
an important role in ensuring that the rebuilding of the Gulf Coast pro-
vides concrete benefits to residents of New Orleans and other Gulf Coast
communities, including affordable housing, living wage jobs, job train-
ing programs, and first source hiring requirements.'™ Recently, develop-
ers of a proposed recreation and entertainment complex announced that
they had signed a CBA with ACT, and they have cited the agreement as
evidence of community involvement, likely in order to influence the plans’
approval.®

9. Tesco Fresh & Easy and the Changing Nature of CBAs

Recent developments on the West Coast indicate that the CBA concept
may be changing. In 2007, Tesco, a British grocery chain and the world’s
third largest retailer, announced plans to open hundreds of neighborhood
markets in California and other western states. A coalition was quickly
formed to demand a CBA, primarily because Tesco does not have a union-
ized workforce. Tesco has shown no interest in negotiating, despite media
pressure and threats of a boycott from community and labor groups.'”
Tesco has argued that a CBA is unnecessary because it already provides
well-paying jobs, has environmentally friendly policies, and has pledged
to locate stores in underserved areas. It has asked the public to allow it “to
begin a relationship based on [its] deeds[,]” implying that pressuring it to
sign a CBA would be “no way to build trust between neighbors.”1% The sit-
uation is notable because the coalition has relied for leverage primarily on
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its ability to influence consumers and not on its ability to provide support
in the land development approval process. Tesco does not seem to believe
that refusing to negotiate a CBA will interfere with its business, which un-
derscores a fundamental weakness of CBAs—they may not work when the
developer does not believe that it needs them.'

III. Conclusion

Community groups around the country are beginning to experiment
with CBAs. In addition to the case studies highlighted above, stakeholders
in Albany (New York),'® Atlanta,'®! Charleston (South Carolina),'¢> Miami, '
San Francisco,® Santa Rosa (California),’®® Seattle, ' Syracuse,'” the Twin
Cities,'® and Wilmington (Delaware),'® for example, have completed CBAs
or are currently trying to initiate negotiations. CBAs are also appearing out-
side of the United States in places including Toronto and Dublin.'”® While
CBAs have the promise of providing otherwise unattainable community
amenities and the realization of social justice goals, the legal environment
surrounding CBAs is yet untested and with CBAs still in their infancy, best
practices for process and substance are just beginning to emerge.
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(see part IL.A.2).

12. Greg Goldin, Mall-ywood, L.A. WKLY., Dec. 18, 1998, at 30.

13. Id. See also Jonathan Darr, Letter to the Editor, Proposed Complex in Holly-
wood, L.A. TiMEs, Apr. 12, 1998, at M-4.

14. Goldin, supra note 12; LAura WoOLF-POWERS, BUILDING IN GooOD JoBs:
LINKING EcoNoMIC AND WORKFORCE DEVELOPMENT WITH REAL ESTATE-LED
Economic DEVELOPMENT 18 (2006), available at www.nycetc.org/pdf/Build
ing_in_Good_Jobs_Report_12_06.pdf.

15. Wolf-Powers, supra note 14, at 18.

16. Id. See also SaraH GraDY WITH GREG LEROY, GooD JoBs First, MAKING
THE CONNECTION: TRANSIT-ORIENTED DEVELOPMENT AND JOBs 17-18 (2006),
www.goodjobsfirst.org/pdf/makingtheconnection.pdf.

17. Community Praises Hollywood & Vine Developers for Community Benefits
Package, Bus. WIRE, June 17, 2004, hitp://findarticles.com/p/articles/mi_
mOEIN/is_2004_June_17/ai_n6083769.

18. Telephone interview with Roxana Tynan, Deputy Director, LAANE
(Mar. 6, 2008).

19. Goodjobsfirst.com, Community Benefits Agreement Victories, www.
goodjobsfirst.org /accountable_development/community_benefit_vic.cfm
(last visited Mar. 14, 2007) [hereinafter Community Benefits Agreements
Victories].

20. Union groups had obtained promises of union-neutrality and living-
wage benefits, but the developers refused to implement them after receiving
the variances and subsidies from the city. The community had been further af-
fected by the displacement of more than 250 mostly low-income residents, and
by the increase in traffic, noise, and parking problems. Id.

21. Id.

22. Id.; Staples Center Community Benefits Agreement, at A-1, available at
www.saje.net/atf/cf/{493B2790-DD4E-4ED0-8F4E-C78E8F3A7561}/com
munitybenefits.pdf. More specifically, the developer agreed to the following
provisions:
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¢ To provide $100,000 in seed money for the creation of the First Source
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that offer more mixed views, see, e.g., Chris Smith, Mr. Ratner’s Neighborhood,
N.Y. MAG., Aug. 7, 2006, available at http: //nymag.com /news/features/18862/;
Jennifer Egan, Op-Ed., A Developing Story, N.Y. TimEes, Feb. 24, 2007, at A15.
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issues of the other members are addressed. This way, the bargaining power
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rate negotiations on particular issues.
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plementation will be subject to heightened public scrutiny. He suggests that
it will be difficult to measure compliance in many cases. For example, a press
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Jan. 29, 2008.
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ethnic food vendors. In arranging to purchase the land from the city, the de-
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to pay for the demolition of the old market, guarantee loans, and help pay to
relocate the market’s vendors. Matthew Schuerman, Battle of the Bronx Looms
For Mom-and-Pop Crusader, N.Y. OBSERVER, Nov. 13, 2005, at 13. The developer,
however, described the complex as “replac[ing] a dilapidated eyesore” and
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stein, Executive Vice President, Related Retail Corporation, Letter to the Editor,
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Stadium, § VIII, available at http: //goodjobsny.org/Yankees_deal.htm. The Yan-
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94. Matthew Schuerman, The Yankees’ $700,000 Play: ‘It Is Not A Shakedown’,
N.Y. OBSERVER, Apr. 10, 2006, at 10.
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Mar. 14, 2007).

103. Schuerman, supra note 76. As one of the LDC’s board members ex-
plained, “[i]t was absolutely clear to us...that if we didn’t include [elected of-
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N.Y. OBseERVER, Nov. 29, 2007.
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opment agreements include Arizona, California, Colorado, Florida, Hawaii,
Louisiana, Nevada, New Jersey, Oregon, South Carolina, Virginia, and Wash-
ington).

g114. See generally Connecticut Center for a New Economy, Our Community
Benefits Agreement with Yale-New Haven Hospital, www.ctneweconomy.org/
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HeinOnline -- 17 J. Affordable Hous. & Cmty. Dev. L. 140 2008



Case Studies of Current and Developing CBAs 141
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CoMMUNITY BENEFITS IN THE PARK EAST CORRIDOR, auvailable at www.wiscon
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