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Shaw: A Heretical View of Teaching

A HERETICAL VIEW OF TEACHING:
A CONTRARIAN LOOKS AT TEACHING, THE CARNEGIE
REPORT, AND BEST PRACTICES

Gary Shaw”

l. INTRODUCTION

Once again, law school pedagogy is the subject of close scru-
tiny and intense criticism.* In 2007, two reports, the Carnegie Foun-
dation for the Advancement of Teaching Report, Educating Lawyers?

Ed

Professor of Law, Touro College, Jacob D. Fuchsberg Law Center. | wish to thank my
research assistant, Jean Delisle, for her invaluable contributions. Thank you also to my
colleagues who read prior drafts and made valuable suggestions.

L Criticism of law school pedagogy is hardly a recent phenomenon. See, e.g., William V.
Rowe, Legal Clinics and Better Trained Lawyers - A Necessity, 11 U. ILL. L. Rev. 591
(1917); ALFRED Z. REED, THE CARNEGIE FOUNDATION FOR THE ADVANCEMENT OF TEACHING,
TRAINING FOR THE PUBLIC PROFESSION OF THE LAW (Charles Scribner’s Sons) (1921); Oliver
S. Rundell, Problems of the Case Method, 6 AM. L. ScH. REv. 699 (1926-1930); Jerome
Frank, A Disturbing Look at the Law Schools, 2 J. Legal Educ. 189 (1949-1950); Charles A.
Reich, Toward the Humanistic Study of Law, 74 YALE L. J. 1402 (1965); Alan A. Stone,
Legal Education on the Couch, 85 HARv. L. Rev. 392 (1971); Richard K. Neumann, Jr., A
Preliminary Inquiry into the Art of Critique, 40 HAasTINGS L.J. 725 (1989); Lani Guinier, et
al., Becoming Gentlemen: Women’s Experiences at One Ivy League Law School, 143 U. PA.
L. Rev. 1 (1994); Michael Vitiello, Professor Kingsfield: The Most Misunderstood
Character in Literature, 33 HoFsTRA L. Rev. 955 (2005); Edward Rubin, What’s Wrong
with Langdell’s Method, and What to Do About It, 60 VAND. L. REV. 609 (2007); Harriet N.
Katz, Evaluating the Skills Curriculum: Challenges and Opportunities for Law Schools, 59
MERCER L. REv. 909 (2008). In Vitiello’s article, he notes that the type of criticism leveled
at the Socratic method has changed in recent years, focusing on the premise “that the
Socratic method disadvantages students who have different learning styles.” Vitiello, supra,
at 970.

2 WiLLIAM M. SULLIVAN, ANNE CoLBY, JuDITH WELCH WEGNER, LLOYD BOND, & LEE S.
SHULMAN, EDUCATING LAWYERS (2007) [hereinafter Carnegie Report]. Educating Lawyers
is one of a series of reports issued by the Carnegie Foundation for the Advancement of
Teaching, which includes reports on education in the professions of engineering, the clergy,
nursing, and medicine as well as its report on education in the law. Id. at 3.

1239

Published by Digital Commons @ Touro Law Center, 2012



Touro Law Review, Vol. 28 [2012], No. 4, Art. 6

1240 TOURO LAW REVIEW [Vol. 28

and Best Practices For Legal Education® were published. Both of
these publications have triggered extensive re-evaluation of the peda-
gogy in law schools.* As Robert MacCrate® states in the Foreword to
Best Practices, the Carnegie Report and Best Practices share a cen-
tral message.® That message has three components. Law schools

® RoY STUCKEY ET AL., BEST PRACTICES FOR LEGAL EDUCATION (2007) [hereinafter Best
Practices]. Best Practices is the report of the Best Practices Project of the Clinical Legal
Education Association.

4 See Best  Practices  for Legal Education, BESTPRACTICESLEGALED,
http://bestpracticeslegaled.albanylawblogs.org/ (last visited July 17, 2001). This blog site
offers downloadable presentation materials and a listing of seminars on implementing the
recommendations in the Carnegie Report and Best Practices. Programs included:

Mar. 2010 — University of Miami School of Law, “Externships 5: Ex-
ternships in Changing Times”

Mar. 2009 — Maryland University School of Law, “Best Practices in
Clinical Legal Education”

Sept. 2008 — University of Washington School of Law, “Legal Education
at the Crossroads: Ideas to Implementation”

July 2008 — Michigan State University College of Law, “Great Lakes
Symposium of Legal Scholarship & Best Practices”

Mar. 2008 — Carnegie Foundation for the Advancement of Teaching,
“Rethinking Legal Education”

Mar. 2008 — American University Washington College of Law, “Innova-
tions in First Year Curriculum”

Feb. 2008 — Georgia State Law School, “International Conference on the
Future of Legal Education”

Dec. 2007 — Syracuse University College of Law, First Annual Ups-
tate/Western New York and Beyond Regional Clinical Conference
“Forming a Regional Community to Share and Define Best Practices”
Nov. 2007 — University of South Carolina School of Law, “Legal Educa-
tion at the Crossroads: Ideas to Action, Part I’

Nov. 2007 — Mercer Law School, “The Opportunity for Legal
Education”.

® Robert MacCrate is senior counsel at the New York firm Sullivan & Cromwell LLP. He
received his undergraduate degree from Havorford College, two doctor of law degrees from
Havorford College and Union College, and his Juris Doctorate from Harvard Law School.
Dr. MacCrate authored a July 1992 report to the American Bar Association (hereinafter
MacCrate Report) which contained specific recommendations for changes to law school
curriculums.  However, though highly respected in the field of legal education, the
recommendations in his report have not been widely adopted. See John O. Sonsteng, et al.,
A Legal Education Renaissance: A Practical Approach for the Twenty-First Century, 34
Wm. MiTcHELL L. Rev. 303, 332 (2007) (stating that although the report stirred discussions
on implementation of change, “in the following years, schools reverted to the status quo with
very little movement toward reform”); see also Russell G. Pearce, MacCrate’s Missed
Opportunity: The MacCrate Report’s Failure to Advance Professional Values, 23 PACE L.
Rev. 575, 585 (2003) (stating that “[m]ajor flaws in the MacCrate Report's treatment of
[professional] values led to the Report's minimal impact in that area”).

® Robert MacCrate, Foreword to STUCKEY ET AL., supra note 3, at viii.
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should:

1. “broaden the range of lessons they teach, reducing
doctrinal instruction that uses the Socratic dialogue
and the case method;”’

2. “integrate the teaching of knowledge, skills and
values, and not treat them as separate subjects ad-
dressed in separate courses;”® and

3. “give much greater attention to instruction in pro-
fessionalism.”®

Both reports recommend that these changes be implemented
throughout the entire curriculum, with the result that if their recom-
mendations were followed substantial changes in the first year curri-
culum would occur. Indeed, the Carnegie Report states that
“[a]lthough our discussion ranges considerably beyond the first-year
experience, because that experience is so significant in shaping the
whole of legal education, it is our emphasis.”*® Best Practices con-
cludes that in the first year, “[t]he Socratic dialogue and casebook
method should be used sparingly. Context-based instruction, espe-
cially discussion of problems should be the prevalent method of in-
struction.”*!

The two reports differ to some extent in the deficiencies they
find in the Socratic dialogue and their emphases on these deficien-
cies. The Carnegie Report states that the pedagogy absent in Socratic
dialogue—what it terms the shadow pedagogy—has two compo-

T 1d.

& 1d.

% 1d.

10 SyLLIVAN ET AL., supra note 2, at 3. Interestingly however, in subsequent conferences
Professor Wegner has focused her remarks more on the curricular changes beyond the first
year, rather than in the first year. See Symposium, The Opportunity for Legal Education (pt.
1), 59 MEeRceR L. Rev. 821, 836 (2008). For example, at a symposium held at Mercer
University, Walter F. George School of Law, Professor Wegner discusses the use of Socratic
dialogue (she refers to it as the “case-dialogue” method) in the first year and relates her
observations. Id. at 830-36. She then goes on to state that law schools should think about
other approaches to use after the first year that might free up resources. Id. at 836. She goes
on to say that there is an opportunity to build more progression away from the case-dialogue
method in the upper level curriculum. 1d. at 838. On the contrary, Professor Stuckey, lead
author of Best Practices, does concentrate on the topic of the need for reform in the first
year. See Symposium, The Opportunity for Legal Education (pt. 2), 59 MERCER L. REv.
859, 861 (2008).

! STUCKEY ET AL., supra note 3, at 276.
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nents: experience with clients and concern that the legal profession
lacks ethical substance.”® The Report also argues that law schools’
overemphasis on legal analysis can color or even undermine their at-
tempt to teach professionalism and ethics to such an extent that later
attempts by law schools to inculcate these perspectives and skills may
inevitably fail.**

Best Practices, on the other hand, not only shares the con-
cerns of the Carnegie Report that Socratic dialogue has “significant
defects as an instructional tool” and that it teaches “only a small part
of the skills and knowledge needed to practice law effectively and
responsibly,” but goes on to state that the “most important reason” to
limit the use of Socratic dialogue is because too many law school
professors abuse the method with the result that students’ sense of
“self-worth, security, authenticity, and competence” are unnecessari-
ly undermined.**

Although the reports have much to recommend them, | be-
lieve that their position with respect to the first year curriculum is in
error, and perhaps into part of the second year as well.” In essence,
their argument is two-fold. First, that Socratic dialogue intrinsically
results in the problems mentioned and second, that experiential learn-
ing will teach analytical and synthesis skills, as well as fostering pro-
fessionalism, better than Socratic dialogue. This article will address
both these points. First, | argue that Socratic dialogue does not in-
trinsically cause the harms claimed above. This argument has two
components. First, much of the harm attributed to Socratic dialogue
is misguided and is in fact a critique of bad teaching technique rather
than any flaw intrinsic in Socratic dialogue. Second, to the extent
that some of the observations regarding the nature of Socratic dialo-
gue are accurate, they should not be considered as flaws but rather as
strengths with respect to the pedagogy that Socratic dialogue fosters.

My second point, that in the first year, experiential learning

2 SULLIVAN ET AL., supra note 2, at 56-57.

% 1d. at 141-42. The Report does make passing reference to language from Best Practices
stating that the Socratic dialogue is used as a means of humiliating or embarrassing students,
but that aspect of the Socratic dialogue is not the Report’s main emphasis. 1d. at 57.

14 STUCKEY ET AL., supra note 3, at 134, 138-39. While the Carnegie Report is well-
balanced in dealing with the pros and cons of the Socratic dialogue, virtually the entire tenor
of Best Practices seems to be marked by a substantial antipathy towards the Socratic
dialogue.

5 See infra text accompanying notes 129-30.

https://digitalcommons.tourolaw.edu/lawreview/vol28/iss4/6
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does not teach analytical and synthesis skills better than Socratic di-
alogue, nor does it do a better job of fostering professionalism, also
has two components. First, analysis and synthesis are foundational
skills that are more effectively taught by focusing primarily on these
skills by use of Socratic dialogue. Second, | argue that the inculca-
tion of professionalism is not a function of method of instruction but
rather a function of the entire culture created by the law school envi-
ronment rather than the specific curriculum. Thus, within the first
year curriculum, experiential learning is not intrinsically superior to
Socratic dialogue for the purpose of inculcating professionalism. Ra-
ther, again, problems with respect to inculcating professionalism are
a function of the quality of teaching rather than the curriculum.

Finally, | argue that the failure of the Carnegie Report and
Best Practices to recognize that many of the problems they are trying
to address are due to poor teaching rather than the Socratic dialogue
means those reports’ recommendations cannot achieve the results
hoped for. Current law school hiring practices do not select for good
teachers. Instead, they select for qualities that are not predictive of
quality teaching. Until law schools start selecting for teaching skills,
the quality of law school faculty teaching is not likely to improve.
And if the true problem is the ability of law school faculty to teach,
then changing the curriculum without improving the quality of the
teachers is unlikely to improve the law school educational expe-
rience.

1. THE SOCRATIC DIALOGUE AND ITS CRITICS

At the heart of the curriculum for the first year to year and a
half in most law schools is the Socratic dialogue. This is also called
the case method or case-dialogue method. For purposes of simplici-
ty, I will use the term Socratic dialogue to refer to this method. Al-
though the use of the Socratic dialogue varies substantially from pro-
fessor to professor, there are certain characteristics that are constant.*®
Best Practices describes the Socratic dialogue as having four compo-

16 See Vitello, supra note 1, at 965. Professor Vitiello states that it is difficult to find a
standard definition of the Socratic method. Id. at 961. He suggests that one of the reasons
there are so many different criticisms of the method is that there are so many variations of it
and thus critics vary in what is objectionable. Id. at 962.

Published by Digital Commons @ Touro Law Center, 2012



Touro Law Review, Vol. 28 [2012], No. 4, Art. 6

1244 TOURO LAW REVIEW [Vol. 28

nents.'” First, the professor selects a student and asks the student to
state the case.’® This consists of asking the student to cull from the
opinion the facts of the case and the rule of law the court has applied.
The student is required to analyze the components of the rule of law,
apply it to the facts, and then explain why the application of the rule
to the facts results in the outcome.’® The professor then uses closed
hypothetical questions® that compare the instant case to the facts and
rules of prior cases studied.?* The professor then uses open hypothet-
ical questions to demonstrate how the relatively simple determination
of facts and the applicable rule conceal complexity and indetermin-
ance.? This requires the student to engage in interpreting what he or
she has read, rather than merely to recite it.”® Finally, the professor
draws lessons from the discussion about the processes involved in be-
ing a lawyer and the function of a judge.?* This description is very
similar to descriptions set forth by other scholars® and for purposes
of this paper, I will use the description from Best Practices as the
template from which I will work.?®

Initially—perhaps even paradoxically given their criticism of
Socratic dialogue—even the Carnegie Report and Best Practices rec-

17 STUCKEY ET AL., supra note 3, at 213-16. Best Practices takes this description almost
verbatim from Peggy Cooper Davis & Elizabeth Ehrenfest Steinglass, A Dialogue About
Socratic Teaching, 23 N.Y.U. Rev. L. & Soc. CHANGE 249, 265-70 (1997).

8 STUCKEY ET AL., supra note 3, at 213.

91d. at 213-214.

2 Closed hypothetical questions are those to which the professor knows the answer.

2 STUCKEY ET AL., supra note 3, at 214.

Id.

5 1d. at 214-15.

4 1d. at 216.

5 See, e.g., Vitello, supra note 1, at 961-65; Edwin W. Patterson, The Case Method in
American Legal Education: Its Origins and Objectives, 4 J. LEGAL Ebuc. 1, 17 (1951); Orin
S. Kerr, The Decline of the Socratic Method at Harvard, 78 Nes. L. Rev. 113, 114 n.3
(1999). Elizabeth Mertz would add to this description that often the professor will
accomplish these tasks through extended questioning of a single student, frequently
interrupting the student, providing few answers, and insisting that the student pay close
attention to the text of the case, as well as a “challenging, if not hostile tone.” ELIZABETH
MERTZ, THE LANGUAGE OF LAW ScHooL 44 (2007).

% This definition actually conflates two components. The first is the use of a Socratic
teaching technique, which can be applied to other teaching methods besides using cases.
Second is the use of case law to teach the curriculum. Case law can be taught by means
other than a Socratic method. However, the predominant method of teaching in law schools
is the application of Socratic technique to the teaching of case law in the method described
above. Criticism of the Socratic dialogue deals with both aspects, and | will address each of
these criticisms where appropriate.

https://digitalcommons.tourolaw.edu/lawreview/vol28/iss4/6
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ognize that, used correctly, Socratic dialogue has great merit. The
Carnegie Report states that:

The case-dialogue method is a potent form of
learning-by-doing. . . . It encourages, at least for skill-
ful teachers, the use of all the basic features of cogni-
tive apprenticeship. It seems well suited to train stu-
dents in the analytical thinking required for success in
law school and legal practice. In legal education,
analysis is often closely integrated with application to
cases. The derivation of legal principles . . . generally
occurs through a process of continuously testing, using
hypothetical fact patterns or contrasting examples to
clarify the scope of rules and reasoning being distilled.
This central role of analysis and application, then is
well served by the method.?’

The Carnegie Report goes on to say that the Socratic dialogue is a
powerful motivator and that the motivation does not come solely
from the fear of being called on in class. Rather, the Carnegie Report
states that, at least in the best taught classes the authors observed,

[I]t was the narrative nature of legal argument itself,
especially its dramatic character, that motivated stu-
dents. . . . [L]egal proceedings, especially litigation . . .
have an inescapable narrative dimension, with story
and counter-story being constructed by the contending
parties to the dispute. . . . As we saw, when performed
in back-and-forth argument by a professor and an ad-
vanced student, the fine points of legal arguments, es-
pecially when they serve as the turning points of these
abstract dramas, can rivet students’ attention. At such
moments they generate the sort of collective efferves-
cence that burns particular classroom events into the
memory, gradually reshaping students into profession-
als.”®

Best Practices also recognizes the strength of the Socratic dialogue,

27 QULLIVAN ET AL., supra note 2, at 74-75.
2 |d. at 75.
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although its recognition of the Socratic dialogue’s merits is much
more muted.”® Best Practices admits that the Socratic dialogue can
be effective when used appropriately. It quotes Mark Aronson, who
described some of the competencies the Socratic dialogue develops:

[T]he case method provides students with simulated
practice in how appellate courts formally reason, and
predicting what courts will do is a core skill central to
a lawyer’s claim to professional expertise.
[F]eatures of the case method are also applicable when
confronting problems in other contexts. These fea-
tures include the grounding of analysis in facts, the
comprehensive spotting of relevant issues and con-
cerns, the search for governing rules, principles or
standards by which to make decisions, the weighing of
competing policy considerations in light of their con-
sequences, the value placed on consistency and defe-
rence to past decisions, the utility of reasoning by
analogy, the importance of reasoned justification, and
the need to reach a conclusion and make a decision
even if not perfect. Tailored and applied flexibly, the
case method as a method of deliberation can provide a
logical, overall methodology for approaching and
thinking about all sorts of situations.®

Of course, recognition of the strengths of the Socratic dialo-
gue is not limited to the Carnegie Report and Best Practices. Other
scholars have recognized the value of the Socratic dialogue.®* Given
the recognition of the efficacy of Socratic dialogue the question must

2 The entire tenor of Best Practices is marked by what seems to be a substantial antipathy
towards the Socratic dialogue. This antipathy is ill-founded and leads to inapt conclusions
about the role of Socratic dialogue in the curriculum.

% STUCKEY ET AL., supra note 3, at 212 (alteration in original) (quoting Mark Neal
Aaronson, Thinking Like a Fox: Four Overlapping Domains of Good Lawyering, 9 CLINICAL
L.Rev. 1,6 (2002)). Even this citation is evidence of the report’s antipathy towards Socratic
dialogue. The quote is taken from an article that is critical of over-reliance on the case
method.

31 gee Vitiello, supra note 1; see also Jennifer L. Rosato, The Socratic Method and
Women Law Students: Humanize, Don’t Feminize, 7 S. CAL. REv. L. & WOMEN’s STuD. 37
(1997); see also James R. Beattie, Jr., Socratic Ignorance: Once More into the Cave, 105 W.
VA. L. ReEv. 471 (2003); see also David D. Garner, Comment, The Continuing Vitality of the
Case Method in the Twenty-First Century, 2000 BYU Epuc. & L.J. 307 (2000).
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arise, why is there such dissatisfaction with the Socratic dialogue that
the Carnegie Report and Best Practices recommend radical changes
to the curriculum involving substantial de-emphasis of the Socratic
dialogue?®

Certainly, to the extent that the two reports are concerned
about the overemphasis of the Socratic dialogue throughout the entire
law school curriculum, such criticism may well be justified. There is
much more to being an effective lawyer than the ability to analyze
and synthesize the holdings in cases. Lawyers must be problem solv-
ers. This means that, among other things, they must be able to listen
effectively to clients, be able to diagnose and analyze issues, nego-
tiate, perhaps mediate, and, perhaps most important, devise the best
solution for their clients, taking into account the economic and emo-
tional effects the legal problem being dealt with may have on the
client.®* In addition, potential lawyers need the opportunity to obtain
research, drafting, litigating, negotiating, writing and trial skills.
There are better alternatives to Socratic dialogue for teaching many
of these skills, and any law school that focused solely on Socratic di-
alogue would ill prepare its students. However, this is a comparative-
ly unwarranted concern. Schools are well aware of the need for di-
versity in their curricula so as to provide students with training in
areas other than Socratic dialogue.

The American Bar Association Standards for Approval of
Law Schools require that students must receive “substantial instruc-
tion” in “writing in a legal context, including at least one rigorous
writing experience in the first year and at least one additional rigor-

32 Although I intend this as a rhetorical question, Professor Amy Mashburn speculates that
several changes in law schools, starting in the 1970s, most especially changes in law
professors, have resulted in continuing, increasingly intense criticism of Socratic dialogue.
Amy R. Mashburn, Can Xenophon Save the Socratic Method?, 30 T. JEFFERSON L. Rev. 597,
624-32 (2008). Mashburn argues that, among other factors, law professors tenured in the
1980s and more recently have an ‘“anti-authoritarian attitude that equates rules and
institutional restraints with conservatism, totalitarianism, and formalism. Such a mind-set
bridles at enforcing imposed structures, restrictions, and rules because it sees them as
dictatorial and unnecessariy rigid. To the intellectually free-spirited, treating students like
adults means not imposing constraints on them or requiring teachers to be enforcers.” Id. at
624.

3 STUCKEY ET AL., supra note 3, at 21 (quoting Carrie Menkel-Meadow, Taking Problem-
Solving Pedagogy Seriously: A Response to the Attorney General, 49 J. LEGAL Ebuc. 14, 14
(1999)).
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ous writing experience after the first year,”* “other professional

skills generally regarded as necessary for effective and responsible
participation in the legal profession,”* and “the history, goals, struc-
ture, values, rules and responsibilities of the legal profession and its
members.”*®

However, the gist of the Carnegie Report and Best Practices
is not that there is overemphasis on the Socratic dialogue throughout
the entire curriculum (although, to be sure, both reports do address
that concern in some detail). Rather, both reports state that they rec-
ommend substantial reform of the first year curriculum, with de-
emphasis on Socratic dialogue.®” So the question must be, why do
they recommend this? The answer in both reports is two-fold. First,
Socratic dialogue has many harmful effects on students.®® Second, it
fails to achieve the pedagogical objectives of the reports.*

These are two different, serious criticisms that any advocate
of Socratic dialogue must address. However, the question arises as to
whether these reputed shortcomings of Socratic dialogue are intrinsic
in the method itself or whether there is some other reason why So-
cratic dialogue falls short. Legal scholarship is rife with articles criti-
cal of Socratic dialogue suggesting that these shortcomings are intrin-

3 Standard 302 (a)(3), 2007-2008 Standards for Approval of Law Schools, ABA SEc. oF
LEGAL EDUC. & ADMISSIONS TO THE BAR (2007-2008).

% 1d. at (a)(4).

*® 1d. at (a)(5).

3 SULLIVAN ET AL., supra note 2, at 3 (“Although our discussion ranges considerably
beyond the first-year experience, because that experience is so significant in shaping the
whole of legal education, it is our emphasis.”); STUCKEY ET AL., supra note 3, at 22 (“The
first year curriculum gives students a skewed and inaccurate vision of the legal profession
and their roles in it.”).

% STUCKEY ET AL., supra note 3, at 73 (“[Socratic dialogue and the case method] and
beliefs that underlie them undermine ‘the sense of self-worth, security, authenticity, and
competence among students.” ” (quoting Lawrence S. Krieger, Institutional Denial About the
Dark Side of Law School, and Fresh Empirical Guidance for Constructively Breaking the
Silence, 52 J. LEGAL Epuc. 112, 125 (2002))); see also SULLIVAN ET AL., supra note 2, at 57-
58 (citing criticisms of Socratic Dialogue mentioned in Best Practices and saying that if
these criticisms are correct, then other means of teaching besides Socratic dialogue are
needed).

% See STUCKEY ET AL., supra note 3, at 138 (“The skills and knowledge that can be
acquired through the Socratic dialogue and case method are only a small part of the skills
and knowledge needed to practice law effectively and responsibly.”); see also SULLIVAN ET
AL., supra note 2, at 57 (suggesting that the Socratic dialogue fails to teach students the
“significance—and . . . the techniques—of interpretative, interactive, narrative, and problem-
solving work”).

https://digitalcommons.tourolaw.edu/lawreview/vol28/iss4/6
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sic in the method itself. However, | believe such criticisms are mis-
guided. | suggest that the criticisms and recommendations of the
Carnegie Report and Best Practices are systemic responses to indi-
vidual problems of poor teaching. As such, they are likely to be inef-
ficient at improving pedagogy at best and ineffective at worst.

I1l.  THE CRITIQUE OF THE SOCRATIC DIALOGUE AS BAD
PEDAGOGY Is ERRONEOUS

There is a substantial body of work arguing that the Socratic
dialogue is intrinsically flawed.”® The criticisms of the Socratic di-

%0 See, e.g., Jeffrey D. Jackson, Socrates and Langdell in Legal Writing: Is the Socratic
Method a Proper Tool for Legal Writing Courses?, 43 CAL. W. L. Rev. 267, 284 (2007)
(“The main charge that has been leveled against the Socratic method’s use is that the method
humiliates and terrorizes students.”); Beattie, supra note 31, at 472 (“Most critics of Socratic
teaching [assert] that the method, as currently practiced, inevitably humiliates, intimidates,
and silences students.”); David D. Garner, Comment, Socratic Misogyny? — Analyzing Fe-
minist Criticisms of Socratic Teaching in Legal Education, 2000 BYU L. Rev. 1597, 1601
(2000).

[TThe Socratic method has often been described in terms of “Socratic
kung fu.” Advocates of the method (yes, these are the advocates!) tout
the Socratic method as a form of “ritualized combat,” a “civilized
battle,” a “boot camp” of sorts, in which professors utterly “destroy”
students by making “friendly assaults” on their answers. Such advocates
imbue the Socratic method with an uncanny sado-masochistic
quality . . ..

Id. (citations omitted); Orin S. Kerr, The Decline of the Socratic Method at Harvard, 78
NEB. L. Rev. 113, 119-20 (1999).

The most common complaint against the Socratic method is that it

is cruel and psychologically abusive. Socratic professors are quick to

criticize imperfect student answers, subjecting students to public degra-

dation, humiliation, ridicule, and dehumanization. This torture often

scars students for life. Even among students who do not speak in class,

the possibility that they will be called on can be incapacitating. Non-

traditional students such as women and minorities are particularly vul-

nerable, both because they are likely to be used as ‘spokespersons’ for

their race or gender, and because many have already internalized stereo-

types of inadequacy in the combative and mostly white and male atmos-

phere of traditional law schools.
Id. (citations omitted); Tanisha Makeba Bailey, The Master’s Tools: Deconstructing the So-
cratic Method and Its Disparate Impact on Women Through the Prism of the Equal Protec-
tion Doctrine, 3 Margins: MD. L.J. RACE, RELIGION, GENDER & CLASs 125, 127 (2003).

While its promoters contend the [Socratic] Method is intended to em-
power all law students with the knowledge of the law, | argue that this
teaching strategy is built upon fear, humiliation, and intimidation. It
hinders the academic development of women by maintaining a denigrat-
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alogue in the literature claiming it is harmful to students fall into two
categories. In the first category, | contend that the criticisms are not
really attributable to the Socratic dialogue but to ineffective use of
the Socratic dialogue. In other words, the true problem is bad teach-
ing or some other problem endemic to the system of legal teaching.
The most prevalent criticism in this category is the claim that Socrat-
ic dialogue is humiliating or degrading. This criticism focuses pri-
marily on the use of Socratic dialogue rather than on the use of cases
as primary teaching material. However, there is also criticism of the
use of cases as the primary teaching method. This criticism is equal-
ly misguided; looked at carefully, one sees that it is also actually crit-
icism of how professors teach, in this instance how they utilize the
cases.

In the second category are observations of characteristics re-
garding Socratic dialogue that are accurate, but about which there is
disagreement as to whether or not those characteristics are desira-
ble.** The most common of these is that it forces students to divorce
themselves from their feelings, which can be characterized as deper-
sonalization by critics or as a skill necessary to the effective practice
of law by advocates.

A. Many Criticisms of the Socratic Dialogue Are
Really Criticisms of the Professors Who Teach by
This Method

1. Attribution of Humiliation as Intrinsic to the
Socratic Dialogue Is Erroneous

Perhaps the best place to start an analysis of which alleged

ing psychological atmosphere of silence, and adversarial competition.

Id.; Jeremy M. Miller, Legal Ethics and Classroom Teaching: The Apology, 14 WIDENER
L.J. 365, 428 (2005) (concluding that “although Socratic/Case Method dialogue is intellec-
tually stimulating, it is often intimidating to many students (to the point of felt humiliation)
and confusing to most students—since conclusions are typically not furnished by the profes-
sor”).

" There is some overlap between these first two categories. For example, teaching
students about the need to dissociate themselves from their feelings for the purposes of
analyzing a client’s case may very well be depersonalizing if it is done badly. But it need
not inevitably have that effect.

https://digitalcommons.tourolaw.edu/lawreview/vol28/iss4/6
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flaws in the Socratic dialogue are really attributable to bad teaching is
the frequent allegation that the Socratic dialogue exposes the student
to humiliation and embarrassment. | suspect almost everyone can
agree that a professor who uses the Socratic dialogue for the specific
purpose of humiliating and embarrassing students is abusing the
teaching method. The more difficult issue is the essential claim that
use of the Socratic dialogue undermines students’ sense of self-worth,
security, authenticity, and competence; in other words, that it intrinsi-
cally humiliates and embarrasses students.*?

Best Practices states that misuse or abuse of the Socratic di-
alogue is what creates the problem of humiliation,*® stating what it
says is the “most important” reason that law schools should rethink
their use of the Socratic dialogue:

The main reason is that too many law school
teachers abuse [the Socratic dialogue] and contribute
to the damage that the law school experience unneces-
sarily inflicts on many students. Traditional teaching
methods and beliefs that underlie them undermine the
sense of self-worth, security, authenticity, and compe-
tence among students.**

Initially, it is important to recognize that humiliation is not the
same as discomfort or embarrassment. Proper use of the Socratic di-
alogue may well cause discomfort or even embarrassment in some
students. However, that is a far cry from humiliation. While stu-
dents’ discomfort and embarrassment should be mitigated to the ex-
tent possible, these emotions will be an inevitable byproduct of the
students’ being challenged in the classroom in a new discipline.

While there are numerous aspects that go into good teach-

2 Beattie, supra note 31, at 472 (“Most critics of Socratic teaching answer that the
method, as currently practiced, inevitably humiliates, intimidates, and silences students.”);
Andrew S. Watson, Quest for Professional Competence: Psychological Aspects of Legal
Education, 37 U. CIN. L. Rev. 91, 109 (1968); Lisa G. Lerman, First Do No Harm: Law
Professor Misconduct Toward Law Students, 56 J. LEGAL ED. 86, 91(2006); THOMAS L.
SHAFFER & ROBERT SAMUEL REDMOUNT, LAWYERS, LAW STUDENTS, AND PEOPLE 158
(1977).

:j STUCKEY ET AL., supra note 3, at 139.

Id.
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ing,* one aspect that virtually everyone, both critics of and adherents
to the Socratic dialogue, agrees on is that professors must have high
expectations of their students.*® But it is not enough to simply have
high expectations of students. It is more important to make high de-
mands of students.

This is especially true in a law school classroom, where there
are limited opportunities for direct feedback and assessment. While
you can tell students that you have high expectations for them and
even take actions that demonstrate your high expectations, the reality
is that it will not impact them unless they are required to live up to
those high expectations. As Ken Bain points out, this does not mean
assigning excessive amounts of work.*” Rather, it means assigning
material that gives students an opportunity to perform at a high intel-
lectual level and then requiring them to perform at that high level
both in class and out of class.

However, simply telling the students this is required is not
sufficient. When they are called on to recite, their answers must be
relentlessly dissected to explore the students’ analyses. Absent that
in-class experience, many students will not do the work necessary to
master the material. If they believe that they can slide through the
course without being held to high standards, many students will try to
do as little as necessary to slide by. Thus, each student must know
that he or she will be held to high standards in class.

Such a demand for excellence will undoubtedly make a sig-
nificant number of students, if not all, uncomfortable. This is be-
cause they are novices to the discourse. Ann lijima describes this
feeling as “being embarrassed for not being good at a new area of
study. It happens when people are really competent in their previous
dealings and then face something new and confusing.”*

As Anthony D’Amato points out, “Teaching is an attempt to

> While it is probably impossible to make a comprehensive list of such aspects, most
faculty would agree that the following aspects are important to effective teaching: 1. high
expectations; 2. making students understand that learning for its own reward (as opposed to
good grades) is crucial to the best learning; 3. gearing learning towards metacognition and
making students think for themselves; 4. providing assessment as frequently as is
practicable; 5. good relations with students.

% Gerald F. Hess, Heads and Hearts: The Teaching and Learning Environment in Law
School, 52 J. LEGAL ED. 75, 85 (2002).

47 KEeN BAIN, WHAT THE BEST COLLEGE TEACHERS Do 71 (2004).

8 ANN L. haiMA, THE LAW STUDENT’S POCKET MENTOR 85 (2007).

https://digitalcommons.tourolaw.edu/lawreview/vol28/iss4/6
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change the student’s mind” physically, not just metaphorically.*®
When learning takes place, new neural pathways are formed. This is
accomplished only by getting past the mind’s “censors,” which
people use as shortcuts to dealing with and analyzing every day sce-
narios and questions faced. While these censors are useful for deal-
ing with every day scenarios—such as recognizing situations and in-
stinctively dealing with them, rather than having to reason out a
proper response from scratch—they inhibit the kind of learning that
needs to take place in mastering a new skill, such as learning how to
learn the law. Getting past these censors and creating new neural
pathways, causing learning to take place, “requires sharp challenges
to the conclusions that existing pathways compel.”®® This requires
mental struggle, something that students not used to this kind of
learning,”* will find uncomfortable. Indeed, D’Amato, recalling his
law school experience, describes it as “alienating and refreshing, fru-
strating and challenging, upsetting and liberating.”>?

In other words, feeling embarrassed is not a function of the
professor intending to make the student feel that way; it is the normal
course of events for students to feel uncomfortable, even embar-
rassed, in their performance at first. Nor is there anything wrong
with their being stressed.

As Barbara Glesner Fines, a critic of Socratic dialogue, points
out, stress, so long as it is not excessive, can be useful. As she states,

A certain amount of tension and anxiety can be useful
in motivating students to do their best. The stress of
law school can lead students to forge strong alliances
among their colleagues. The tension of a well-
directed Socratic dialogue can motivate students to
learn subject matter and develop independent learning
skills. Successfully meeting and overcoming a frigh-
tening challenge makes courage easier the next time

* Anthony D’Amato, The Decline and Fall of Law Teaching in the Age of Student
Consumerism, 37 J. LEGAL EDuc. 461, 462 (1987).

50 Id. at 466.

°1 See infra text accompanying footnotes 88-90.

52 D’ Amato, supra note 49, at 465.
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around.®

It is crucial to recognize that students experience being novic-
es to the discourse. For if this is true, then the students’ intimidation
and discomfort is not a function of the Socratic dialogue. Further, not
only is it not something to avoid, it is a signal that the students are
making an effort to stretch and learn new knowledge and skills.

This does not mean that the professor should not be sensitive
to students’ stress. To keep the stress from being excessive and
therefore counterproductive, it is well worthwhile to attempt to miti-
gate it to the extent possible. However, some degree of discomfort
should be inevitable, and it must be recognized that this discomfort
can be productive, not counterproductive.

While part of the discomfort that students feel is the result of
the fact that they are learning a new skill that they are not very good
at initially, consider also that proper preparation for the Socratic di-
alogue requires substantial preparatory work before the classroom
discussion starts and that the result of the Socratic dialogue is often a
non-definitive resolution, while many students crave definitive res-
ponses.> When these two characteristics are combined, it is not a
surprise that students will feel uncomfortable. However, neither the
need for extensive preparation pre-class nor a lack of definitive reso-
lution is unique to the Socratic dialogue. It is possible for both of
these characteristics to exist in other methods of teaching. In fact, |
will suggest that regardless of the method of teaching, if the professor
is intent on pushing students to do their best work then both these
characteristics will exist. Regardless of whether the professor is us-
ing the Socratic dialogue or a version of the problem method or the
student is participating in a clinic, substantial preparatory work is ne-
cessary to be able to answer the professor’s questions, and it is quite

% B.A. Glesner, Fear and Loathing in the Law Schools, 23 COoNN. L. Rev. 627, 644-45
(1991). Glesner then states, accurately, that although stress can be productive to a student’s
learning, too much stress can be counterproductive. Id. at 645. She then goes on to criticize
the Socratic dialogue as being a cause of undue stress. Id. at 651. | would agree that poor
use of Socratic dialogue can increase stress, but | think that a professor who uses it properly
and is sensitive to student concerns need not create undue stress. Professor Glesner seems to
agree that certain palliatives might relieve strain. See id. at 647. However, she and | part
company at the point where she describes Socratic dialogue as using “the ‘muffled use of
threat and stress’ to provoke learning.” Id. at 651 (quoting SHAFFER & REDMOUNT, supra
note 42, at 214).

® MADELEINE SCHACHTER, THE LAW PROFESSOR’S HANDBOOK 156 (2004).
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likely that there will be no definitive answer to the questions the pro-
fessor raises or that students ask.

To the extent that law school should be preparing students for
the practice of law, both of these characteristics are appropriate.
Lawyers need to prepare extensively for their cases. They also have
to know that there may be more than one outcome to the issues raised
in their clients’ cases, and they must be ready to assess the likelihood
of an unfavorable outcome. While uncertainty in dealing with an
area that they are unfamiliar with may very well be disconcerting to
novices to the discourse of law, this is a skill that they need exposure
to as part of their education. To reiterate, however, neither intense
preparation nor lack of a definitive resolution is unique to the Socrat-
ic dialogue; they will be present anytime the professor is pushing the
students to their limits. Nor should it be a matter of concern that the
students sometimes feel extensive discomfort. In my experience at
least, the students’ discomfort eases substantially as they master the
skills the professor is teaching.>®

% I am not saying that faculty can afford to be oblivious to students’ discomfort. While a
certain level of discomfort is unavoidable and the resulting tension can be productive, it is
also indisputable that excessive levels of discomfort can become counterproductive. Faculty
need to be sensitive to that danger. However, there are means of alleviating students’
discomfort outside the classroom without becoming less demanding in the classroom. This
means being available to the students and convincing them that you care about them and that
you will work with them when they have concerns.

Last year, | had a student who approached me after about the third week of class. He
told me that my style of teaching made him nervous and asked if I could either go easier on
him or not call on him at all. He said he was so nervous that he did not think he would be
able to learn in class. | talked with him at length and explained to him that I could not single
him out for special consideration. | also told him that anytime he felt overwhelmed or had
questions he was free to come to my office and talk with me. He never came to my office to
talk to me during the course of the year, although he was always friendly when we would
pass in the hall. At the end of the year, he approached me in the hall and asked if he could
talk to me. We chatted and he said with a sheepish grin, “You were right, Professor. |
learned a great deal in your class and it was due to what you demanded of us in class.” In
fact, that had been clear to me before we ever had the discussion. | had noticed that he
voluntarily participated increasingly during the course of the year. Although he certainly
could not be categorized as a frequent contributor, he clearly was participating at an
increased level.

This one example does not mean that every student will have the same experience with
me or any other demanding professor. However, it does exemplify two points. First,
students often underestimate their own capability and when they are pushed, they respond
successfully. Second, when the professor demonstrates adequate concern about the student,
the student can be sufficiently put at ease to be able to respond effectively in a demanding
classroom.
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My own experience in the classroom has led me to believe
that the concept of students as novices to the discourse almost exactly
explains the dynamic, at least in my classroom. What | am about to
describe is a phenomenon that takes place not only in courses in
which | use the Socratic dialogue, but also in my Evidence class, in
which I use a problem method.”® The fact that the same phenomenon
occurs in both scenarios makes it clear that what is causing the dis-
comfort is the demand for excellence rather than the use of Socratic
dialogue.

| tell my students that they are likely to feel uncomfortable
and intimidated at first when they start answering questions because
they are novices to the discourse. | explain what that means and why
they are likely to feel intimidated. Despite my attempts at reassur-
ance, students remain uncomfortable and intimidated until they come
to believe that they have indeed begun to master the material to the
level that | expect of them. 1 only push students as hard as | think
they can withstand it. | want to challenge them to explore their lim-
its. One result is that a significant number of students are not com-
fortable, not only because they are novices to the discourse, but be-
cause they have rarely been challenged in this manner.

| think it is fair to say that a substantial number of them are
substantially discomfited in a number of different ways. Certainly,
my student evaluations report large numbers of students saying that
they are substantially intimidated in class.>” Invariably I have the ex-
act same discussion with students who tell me they are intimidated in
my class. | ask them if I am disrespectful to them personally. They
always reply that | do not demean them or attack them on a personal
level. Rather, they respond that what | want from them in terms of
answering questions is “scary.” I tell them that I am not asking any-
thing of them that will not be asked of lawyers, and they respond that

The above anecdote does not mean that faculty will always be successful in alleviating
stress. Every student is different, and faculty need to be sensitive to this issue. However, it
does demonstrate that one can push a student beyond the student’s normal comfort zone with
highly successful results.

% In Evidence, I use A MODERN APPROACH TO EVIDENCE (3d ed.), by Lempert, Gross and
Liebman, which uses explanatory text and then a series of problems requiring the students to
apply the relevant rule of evidence to a fact pattern.

" ‘While it is worth discussing what the students say about intimidation in the student
evaluations, student evaluations contain extremely limited value for assessing the efficacy of
a teacher.
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they know this is so but that it is intimidating nonetheless.

This dichotomy between being personally attacked and hav-
ing their analyses criticized is an important one. Telling a student
that he or she is incapable or that an answer is stupid will undoubted-
ly be counterproductive. However, that is a far different response
than exploring with the student why the student’s answer was defi-
cient and working with the student to explore the deficiencies and
remedy them. Certainly students may misinterpret being shown how
their answers are deficient as personal attacks. Alternatively, they
may simply be embarrassed (perhaps even see themselves as having
been humiliated) at having the class see the deficiencies in their an-
swers. If that is the dynamic at work, however, the proper response is
to work with the students to encourage them to explore their answers
and not feel embarrassment.

One can start by making a point of telling the students that
they have no reason to feel embarrassed. Assure the students that
none of their classmates are laughing at them and that their class-
mates are silently saying, “There, but for the grace of god, go I.” In
other words, let the students know the reason for dissecting the stu-
dents’ answers in such detail—that it is likely that their classmates
share the same mistakes and that by working with one student the
professor can help to correct the entire class’ misunderstandings or
misanalysis. Encourage the students to participate by pointing out to
them that when they participate they are in essence getting an indivi-
dualized tutorial. Reassure them that you do not think any less of
them because they are not flawless in their analyses and that so long
as they make an effort, you can work with them and help them im-
prove.

To be sure, while many students will be reassured by this lec-
ture, many students will still feel uncomfortable and will prefer not to
participate if they can avoid it. Yet, over the course of the semester
students who participate become much more comfortable. Even
though each new section of a course introduces them to an area of
law they are unfamiliar with, they are no longer intimidated by the
exchange between professor an