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ABSTRACT—=Critics of the Obama Administration’s decision not to defend
the Defense of Marriage Act argued that the President had a “duty to
defend” the law and that the Executive Branch should serve as Congress’s
agent in defending statutes in court. Both propositions are wrong. First, it
does not make sense to think of the Executive Branch as Congress’s agent
because, in the context of government action, there are multiple and
changing principals and the Executive Branch is at once both principal and
agent. Second, the President does not have an absolute duty to defend
statutes in court. Proponents of the duty to defend argue that defense of the
law is part of the President’s constitutional obligation to take care that the
laws are faithfully executed and that it is untoward for the government to
speak with more than one voice in court. This Article argues that defense is
distinct from execution, and that in some contexts, it is helpful for the
government to speak with more than one voice. The Article then argues that
where the Executive Branch has questions about a statute’s
constitutionality, it should not defend the law because nondefense better
serves our adversarial system of justice and better enables the Executive
Branch to protect its own interests. Moreover, where the Executive Branch
does not defend, Congress or court-appointed counsel can do so in its place.
Finally, this Article suggests that recognizing that classic principal-agent
principles do not apply to executive branch action may have implications
for other contexts.
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INTRODUCTION

Every day in different forums and contexts around the world,
individuals and entities act on behalf of the “United States.” Generally, such
actions are uncontroversial and should be so—these individuals and entities
are faithfully acting on behalf of the “United States” to execute the nation’s
laws and policies. It is natural to think of these executive branch
representatives as simple agents, implementing law and policy developed
by a distinct principal. But the Executive Branch is no simple agent,' and,
even if it were, there is generally no distinct principal capable of providing
sustained control over its actions.? In other words, classic principal-agent
principles do not work well in the context of executive branch action. That
fact may have important implications for how we think about executive
branch action in many contexts,® but this Article focuses on one such

! See infra notes 137-43 and accompanying text. Although the Executive Branch is often
responsible for acting on behalf of the “United States” as a whole, it also must exercise its own
constitutional obligations. See U.S. CONST. art. II, § 3 (providing that the President “shall take Care that
the Laws be faithfully executed”).

2 See infra notes 123-33 and accompanying text.

3 See infra Part V.
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context—the Executive Branch’s so-called “duty to defend” challenged
statutes.

By statute, “the conduct of litigation in which the United States, an
agency, or officer thereof is a party, or is interested” is, with certain
limitations, “reserved to officers of the Department of Justice,” and United
States attorneys are directed to “prosecute for all offenses against the
United States; [and] prosecute or defend, for the Government, all civil
actions, suits or proceedings in which the United States is concerned” that
arise in their districts.” These statutes are commonly understood to confer
upon the Department of Justice (DOJ or Department) and other federal
lawyers the responsibility to serve as the United States’ agents in court.
Generally, such assumptions of simple agency are, even if incomplete, also
unproblematic; there is generally little controversy about the actions the
DOJ takes (or fails to take) in the name of the “United States.” But
sometimes there is.

Earlier this year, the DOJ announced that it would no longer defend the
Defense of Marriage Act (DOMA),® which defines the word “marriage” for
purposes of federal law to mean “only a legal union between one man and
one woman as husband and wife.”” The Department explained that the
President had concluded that the statute was unconstitutional and thus,
despite the “longstanding practice of defending the constitutionality of
duly-enacted statutes if reasonable arguments can be made in their
defense,” this was the “rare case” in which defense was not appropriate.®

Although gay rights proponents celebrated the decision, many others
condemned the Obama Administration. These critics of the Administration
made two related arguments. First, they argued that the President has a duty
to defend challenged statutes in court and that President Obama abdicated

4 28 U.S.C. § 516 (2006).

3 1d. § 547(1)~(2).

% Pub. L. No. 104-199, 110 Stat. 2419 (1996) (codified at 1 U.S.C. § 7 (2006), 28 U.S.C. § 1738C).

71USC.§7.

8 Letter from Eric H. Holder, Jr., Attorney Gen., to John A. Boehner, Speaker, U.S. House of
Representatives 5 (Feb. 23, 2011), available at http://www.justice.gov/opa/pr/2011/February/11-ag-
223.html. Prior to that announcement, the Obama Administration had been defending DOMA in court
and had been criticized for doing so. See, e.g., Paul Hogarth, Obama’s DOMA Defense Unacceptable,
HUFFINGTON POST (June 15, 2009, 12:49 PM), http://www.huffingtonpost.com/paul-hogarth/obamas-
doma-defense-unacc_b_215718.html (criticizing the Administration for “advanc[ing] legal arguments
that—if pursued by the courts—could greatly damage gay and lesbian rights”). Earlier in the
Administration, the President and his advisers also confronted the question whether to defend in court
the ban on openly gay men and women serving in the military. See 10 U.S.C. § 654 (2006). In that case,
“the Obama administration’s Justice Department . . . continued with appeals, saying [it was] bound by a
‘duty to defend’ the laws even if it [did not] like them.” Devin Dwyer, “Don’t Ask, Don’t Tell”: Is
Obama Administration Bound to Defend Law It Opposes?, ABC NEWS (Oct. 21, 2010), http:/
abcnews.go.com/Politics/dont-debate-obama-administrations-legal-defense-gay-ban/story?id=11928405.
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this responsibility when he abandoned DOMA’s defense.” According to
these critics, the President’s decision laid the groundwork for subsequent
presidents to abandon the legal defense of statutes with which they disagree
as a matter of policy. For example, one prominent law professor who
opposes DOMA nonetheless criticized the Administration for declining to
defend it, arguing that the Administration’s decision “sets a terrible
precedent that could well come back to haunt those who are cheering the
president’s decision.”" Second, they argued that the Executive Branch was
ignoring its proper role vis-a-vis Congress. Specifically, they argued that
the Executive Branch’s proper role in defending legislation is that of
Congress’s agent, and that the only way it could be a faithful agent was to
defend the legislation. One commentator, for example, argued that the
Administration’s decision “changes the role of the Executive branch in
defending litigation from the traditional dutiful servant of Congress to
major institutional player with a great deal of discretion.”"!

Neither of these criticisms is persuasive. First, although commentators
have long invoked the idea that the Executive Branch has a duty to defend
challenged statutes, no one has ever meaningfully explained precisely what
that duty is or where it comes from. There may be a reason for this.

% See, e.g., Newt Gingrich Discusses Potential Obama Impeachment, HUFFINGTON POST (Feb. 25,
2011, 6:42 PM), http://www.huffingtonpost.com/2011/02/25/newt-gingrich-obama-impeachment-
palin_n_828506.html (“House Republicans ... should pass a resolution instructing the president to
enforce the law and to obey his own constitutional oath, and they should say if he fails to do so that they
will zero out [defund] the office of attorney general and take other steps as necessary until the president
agrees to do his job.” (alteration in original) (quoting former Speaker of the House and Republican
presidential candidate Newt Gingrich)).

10" Adam Winkler, Why Obama Is Wrong on DOMA, HUFFINGTON POST (Feb. 24, 2011, 12:01 PM),
http://www.huffingtonpost.com/adam-winkler/why-obama-is-wrong-on-dom_b_827676.html (“Don’t be
surprised if a President Palin points to Obama’s decision when announcing her refusal to enforce and
defend the landmark healthcare reform law because, in her view, the individual mandate is
unconstitutional.”). Although I focus in this Article on the federal government, this issue arises at the
state level as well. Most recently, the litigation surrounding Proposition 8, the California ballot initiative
that overturned an earlier California Supreme Court decision recognizing a right to same-sex marriage
under the California Constitution, gave rise to the same questions about the Executive Branch’s
responsibility to defend the constitutionality of challenged statutes. See In re Marriage Cases, 183 P.3d
384, 401 (Cal. 2008). In that case, then-Governor Arnold Schwarzenegger and then-Attorney General
Edmund Gerald Brown decided not to defend the Proposition and, like President Obama, were subject to
both praise and criticism for their decision. See generally Vikram David Amar, Lessons from
California’s Recent Experience with Its Non-Unitary (Divided) Executive: Of Mayors, Governors,
Controllers, and Attorneys General, 59 EMORY L.J. 469 (2009) (discussing Attorney General Brown’s
decision not to defend Proposition 8 and asking whether there are lessons in that decision for the federal
government). And in Wisconsin, Governor Scott Walker told the courts that he could no longer defend
the state’s domestic partner registry because he believed it was unconstitutional. See Todd Richmond,
Walker: Domestic Partner Law Is Unconstitutional, WI1S. L.J. (May 16, 2011, 9:14 PM), http:/
wislawjournal.com/2011/05/16/walker-domestic-partner-law-is-unconstitutional/.

" Orin Kerr, The Executive Power Grab in the Decision Not to Defend DOMA, VOLOKH
CONSPIRACY (Feb. 23, 2011, 3:49 PM), http://volokh.com/2011/02/23/the-executive-power-grab-in-the-
decision-not-to-defend-doma/.

1204



106:1201 (2012) Defending Executive Nondefense

Although it is almost certainly prudent for the DOJ to generally defend
challenged statutes, it is not at all clear that it has a duty to do so in all
circumstances, and the principal justifications for such a duty do not
support its existence. Some commentators have assumed that because the
Executive Branch is responsible for enforcing the law," it must be
responsible for defending it as well.”” But as I argue below, there are
meaningful differences between enforcement and defense, and a duty to do
the former does not necessarily imply a duty to do the latter. There also
seems to be a deep-seated belief that the United States should speak with
“one voice” in court. Chief Justice Roberts recently gave vivid expression
to this belief, explaining that the “difference between a suit against the State
brought by a private party and one brought by a state agency ... is the
difference between eating and cannibalism; between murder and
patricide.”" But it is unclear why this should be. When different parts of the
government have competing views—as they inevitably will—there is no
reason why the DOJ should have the exclusive authority to determine what
the government’s position will be in court. Rather, it makes sense to allow
different parts of the government to present their views and to let the courts,
which are supposed to be the final arbiters of the constitutionality of federal
statutes, determine which is right."

Second, the Executive Branch cannot be—and should not be—simply
Congress’s dutiful agent. Indeed, there are meaningful limits to what simple
principal-agent principles can teach us when applied to executive branch

12 See U.S. CONST. art. II, § 3; see also Heckler v. Chaney, 470 U.S. 821, 832 (1985) (“[Aln
agency’s refusal to institute proceedings shares to some extent the characteristics of the decision of a
prosecutor in the Executive Branch not to indict—a decision which has long been regarded as the special
province of the Executive Branch, inasmuch as it is the Executive who is charged by the Constitution to
‘take Care that the Laws be faithfully executed.”” (quoting U.S. CONST. art. II, § 3)). See generally
James Vorenberg, Decent Restraint of Prosecutorial Power, 94 HARV. L. REV. 1521, 1523 (1981)
(examining “the nature, scope, and effects of prosecutorial power” and arguing against “its present
expanded form”).

13 See infra Part I1.C.

4 Va. Office for Prot. & Advocacy v. Stewart, 131 S. Ct. 1632, 1649 (2011) (Roberts, C.J.,
dissenting).

15 See, e.g., Cooper v. Aaron, 358 U.S. 1, 18 (1958) (“[Marbury v. Madison] declared the basic
principle that the federal judiciary is supreme in the exposition of the law of the Constitution, and that
principle has ever since been respected by this Court and the Country as a permanent and indispensable
feature of our constitutional system.”); Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177 (1803) (“It is
emphatically the province and duty of the judicial department to say what the law is.”); see also City of
Boerne v. Flores, 521 U.S. 507, 516 (1997) (reaffirming the “judicial authority to determine the
constitutionality of laws, in cases and controversies”). To be sure, there is substantial debate within the
academic community about whether the judiciary should play this role, see infra note 162, but
“[j]udicial supremacy has been, to an increasing degree over time, the practice for the better part of the
two centuries since Marbury,” Dale Carpenter, Judicial Supremacy and Its Discontents, 20 CONST.
COMMENT. 405, 422 (2003). I therefore take as my starting point the assumption that the courts are the
final expositors of constitutional meaning. But this position nonetheless allows for the Executive Branch
to develop and advance—within limits—its own interpretation of the Constitution.

1205



NORTHWESTERN UNIVERSITY LAWREVIEW

action. Recognizing these limits may have broad implications for how we
think about executive branch action in many contexts, but it also offers
specific lessons about the role of the Executive Branch in defending
challenged statutes. First, in the context of executive branch action, the
absence of a single principal and the existence of intertemporal
complications mean that there will often be situations in which there is no
principal capable of exercising sustained control over the agent’s actions. In
other words, the Congress and the President that enacted a law at #, may not
be around to direct its execution (or provide checks against its mis-
execution) at #,." In the duty-to-defend context, these lessons remind us that
we cannot necessarily assume that the current Executive Branch and
Congress will be inclined to defend a law enacted by a previous Executive
Branch and Congress."” Second, the Executive Branch is at once both
principal and agent. The Executive Branch plays a role in the enactment of
legislation through the presentment process, and its various agencies are
generally supposed to make substantive policy through the broad
delegations of power they are granted. The Executive Branch is thus
supposed to have its own institutional views and interests, at least in some
cases. Recognizing these facts helps make clear that the Executive Branch
is not simply Congress’s agent, and it should not defend challenged statutes
for that reason.

This does not mean that the Executive Branch should never defend
challenged statutes or even that it should rarely do so. My point is only that
it need not always do so and that we should think critically about the
circumstances in which executive nondefense is preferable to executive
defense. In the remainder of this Article, I argue that the Obama
Administration was correct not to defend DOMA because the Executive
Branch should not defend challenged statutes when it believes that the
statute is unconstitutional, or even has questions about the statute’s
constitutionality. By Executive Branch, I mean the President or DOJ
attorneys in cases in which the President is not personally involved.
Although there are many interesting questions about the internal dynamics

1 See, e.g., Daryl J. Levinson & Richard H. Pildes, Separation of Parties, Not Powers, 119 HARV.
L. REv. 2312, 2359 (2006) (“[I]f there is a problem with sweeping delegations, it would seem to be
primarily a matter of time inconsistency. Patterns of party control change periodically, but many broad
delegations passed under unified government stay in effect indefinitely, until the statutes are revised or
repealed.”).

17 1t seems certain, for example, that a Democrat-controlled House would have declined to defend
DOMA. See, e.g., Felicia Sonmez & Ben Pershing, Boehner Moves to Defend Gay-Marriage Ban,
WASH. POST, Mar. 5, 2011, at A2 (quoting House Minority Leader Nancy Pelosi as saying, “I oppose
Speaker Boehner’s effort to put the House in the position of defending this indefensible statute.”).
Indeed, when the House Bipartisan Legal Advisory Committee voted to defend the statute, the measure
passed by a 3-2 party-line vote. See Letter from Rep. Nancy Pelosi, Democratic House Leader, to Rep.
John Boehner, Speaker of the House, U.S. House of Representatives (Mar. 11, 2011), available at http://
pelosi.house.gov/news/press-releases/2011/03/pelosi-letter-to-speaker-boehner-on-house-counsel-
defense-of-doma.shtml.
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by which the Executive Branch determines its legal views on questions,'® I
here assume that the Executive Branch has a settled view that is consistent
with the views of the President and his political appointees."

My position will, of course, seem unexceptionable to those who
believe that the Executive Branch is an equal and independent interpreter of
the Constitution, free to act on its own views of the Constitution, whatever
the courts might have to say.” If the Executive Branch need not enforce
statutes that it believes are unconstitutional, it certainly need not defend
them. But one need not agree that the Executive Branch is free to disregard
the dictates of the courts to think that it can—and should—sometimes
decline to defend the constitutionality of challenged statutes in court.
Indeed, I start from the premise that the courts are the final arbiters of
constitutional questions,”’ and I argue that executive nondefense may
actually facilitate, rather than undermine, judicial resolution of disputes.

After all, where the Executive Branch has questions about a statute’s
constitutionality, entrusting it to be the United States’ agent in court may
undermine the purposes normally served by our adversarial system of
justice. Whatever the imperfections of that system,” our commitment to
adversarialism reflects a long-held belief that competing parties will
facilitate the courts’ search for truth and their ability to reach the best legal
outcome, and our system’s commitment to adversarialism means that it
relies in substantial part on adversarial parties. If the purported proponent of
the statute does not actually believe that it is constitutional and is unwilling

'8 There are, for example, interesting questions about the internal processes by which conflicts
within the Executive Branch are resolved and what role the President should or must play in those
conflicts. There are also interesting questions about whether the DOJ should consider anew the
constitutionality of every statute it is called upon to defend or whether it should instead confer a
presumption of constitutionality on validly enacted legislation. If the latter, the question then becomes
how it should determine which statutes are selected for special review and what role, if any, the
President should or must play in that process. These are questions that I hope to take up in the future.

19 Cf., e.g., Daniel B. Rodriguez, Management, Control, and the Dilemmas of Presidential
Leadership in the Modern Administrative State, 43 DUKE L.J. 1180, 1194-95 (1994) (“[T]he President
sits atop the regulatory system as the leader of the federal bureaucracy. If anyone is positioned to
coordinate diffuse regulatory policy, it is the President, as leader of the executive branch.”); George F.
Fraley, 111, Note, Is the Fox Watching the Henhouse?: The Administration’s Control of FEC Litigation
Through the Solicitor General, 9 ADMIN. LJ. AM. U. 1215, 1233 (1996) (“The Solicitor General is
appointed by the President who is likely to select a candidate with similar political and philosophical
views.”).

2 See infra note 162 and accompanying text. Indeed, relying in part on this view, Neal Devins and
Saikrishna Prakash have recently argued that the executive branch has no duty either to defend or
enforce challenged laws. See Neal Devins & Saikrishna Prakash, The Indefensible Duty to Defend,
112 CoLuM. L. REV. 507, 509 (2012).

2 See infra notes 162—66 and accompanying text.

2 See, e.g., Amanda Frost, The Limits of Advocacy, 59 DUKE L.J. 447 (2009); Brianne J. Gorod,
The Adversarial Myth: Appellate Court Extra-Record Factfinding, 61 DUKE L.J. 1 (2011); Brian P.
Goldman, Note, Should the Supreme Court Stop Inviting Amici Curiae to Defend Abandoned Lower
Court Decisions?, 63 STAN. L. REV. 907 (2011).
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to make the strongest arguments in support of its constitutionality, it
undermines that system and the benefits it is supposed to promote.

To be sure, attorneys often offer zealous arguments in support of
positions with which they disagree. But the DOJ is not the same as private
counsel, hired solely to promote the interests of a client. As noted above,
the Executive Branch will often have its own legal views, and it should be
able to present those views in court to ensure the courts have the benefit of
the Executive Branch’s most considered legal views, to ensure the public
knows what the Executive Branch’s views are, and to preserve the
Executive Branch’s institutional relationship with the courts.

In the absence of executive defense, a statute need not—and should
not—go undefended; it should be defended either by Congress or by outside
counsel appointed by the courts. After all, the United States still has an
interest in seeing its law defended. The point is simply that the Executive
Branch need not be the one defending it.

Recognizing that there will sometimes be complications in asking the
Executive Branch to act as agent for the whole also suggests a need to give
more sustained thought to other contexts in which complications may arise
because the Executive Branch—one component part of the United States—
is supposed to act as agent for the whole. The “United States” is, after all,
many different things in different contexts: it is the Executive Branch; it is
the Congress; it is the Judiciary; it is “We the People.” It is even
governments that have acted in the past. In different contexts, these
component parts—alone or in combination—operate to determine what the
law and policy of the “United States” should be. And although it necessarily
falls to some subset of those parts to act on behalf of the whole, too little
attention has been paid to the problems that this reality can present,
including the danger that the Executive Branch may arrogate power to itself
by purporting to act on behalf of the whole even when it has no authority to
do so. The specific questions raised by executive branch action (or inaction)
will vary across contexts, but a general lesson of the duty-to-defend
question—that simple principal-agent principles do not apply neatly to
executive branch action—may have larger lessons that extend beyond the
duty to defend.

In Part I, I provide some background on the Executive Branch’s role in
litigating for the United States in general and in defending challenged
statutes in particular. I then consider the first of the criticisms leveled
against the Obama Administration—the idea that the Executive Branch has
a duty to defend challenged statutes. I discuss the two most traditional
justifications for that duty and explain why, in my view, neither establishes
that the Executive Branch has an absolute duty to defend challenged
statutes in all circumstances.

In Part II, I turn to the other criticism leveled against the Obama
Administration—that the Executive Branch should act as simple agent for
Congress in the context of defending statutes in court. I begin by describing
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the classic principal-agent relationship and then identify two reasons why
classic principal-agent principles do not work when applied to executive
branch action: (1) the existence of many and changing principals and (2) the
fact that the purported agent is both agent and principal. I then apply those
lessons to the duty-to-defend context.

Having concluded that the Executive Branch should not always defend
challenged statutes, I turn in Part I1I to the question of whether it ought to
do so when it has questions about the statute’s constitutionality. I argue that
it should not defend in such a circumstance because doing so threatens to
undermine our adversarial system and compromises the Executive Branch’s
ability to protect its own institutional interests. In Part IV, I suggest
alternative approaches to the executive defense of challenged statutes and
consider some objections to these alternatives. Most significantly, I
consider the danger that the United States’ laws will be left undefended. As
I explain, my approach does not give rise to that concern, but ameliorates it
by inviting more parties to take up the defense of challenged statutes when
the Executive Branch may not be in the best position to do so.

In Part V, I look beyond the duty to defend to the larger lessons that
controversy can teach us, particularly once we recognize the complications
inherent in applying classic principal-agent principles to executive branch
action. Specifically, we need to pay more attention to the complications that
can arise when a part of the United States is supposed to act as agent for the
much more complicated whole. Recognizing that fact does not tell us how
to address the potential conflicts that may arise in different contexts, but it
does at least ensure that we are asking the right questions.

I. THE “DUTY TO DEFEND”

The Executive Branch and, more specifically, the DOJ, have long been
charged with acting for the United States in the defense of challenged
statutes, just as they generally act for the United States in most litigation.
Traditionally, the Executive Branch has declined to defend the
constitutionality of statutes in only very limited circumstances: where the
President concluded that the statute was unconstitutional,”® where it was
clearly unconstitutional under existing Supreme Court precedent,* or where
“the statute . . . infringe[d] on the constitutional power of the Executive.””
The Executive Branch has also maintained that “a President may decline to
defend a statute where no ‘respectable’ [or ‘reasonable’] argument can be

2 See, e.g., Chrysanthe Gussis, Note, The Constitution, the White House, and the Military HIV Ban:
A New Threshold for Presidential Non-Defense of Statutes, 30 U. MICH. J.L. REFORM 591, 607 (1997).

2 See, e. g., id. at 608 (discussing President Kennedy’s decision not to defend “a separate-but-equal
provision of a law that provided federal funding for racially segregated hospitals™).

2 The Attorney General’s Duty to Defend the Constitutionality of Statutes, 43 Op. Att’y Gen. 325,
325 (1981).
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advanced in its support.”® The standard is supposed to be a stringent one,
and although the Executive Branch has carefully preserved its authority not
to defend challenged statutes, it has also consistently acknowledged a
general duty to do so.”

It was this duty that critics of the Obama Administration’s DOMA
decision used to challenge the President’s claim that the DOJ could
properly decline to defend a statute that the President believed to be
unconstitutional. But although the Executive Branch and commentators
have long acknowledged the Executive Branch’s duty to defend challenged
statutes, the precise scope and source of this duty has never been clear. In
this Part, after providing some background on the Executive Branch’s role
as the United States’ agent in court and the circumstances in which the duty
to defend can arise, I examine this so-called duty and argue that neither of
the two principal justifications for such a duty support its existence.

A. Executive Branch as the United States

Since the Judiciary Act of 1789, the Executive Branch has been tasked
with the appointment of “person[s] learned in the law to act as attorney|[s]
for the United States.” In 1870, the DOJ was established “to eliminate the
reliance on private lawyers in litigation” and “to centralize the [Executive
Branch’s] counseling function.””® Although the goals of centralization were
not fully realized then, they came to fruition with the New Deal when “the
modern framework was put in place.”® At that point, President Roosevelt
issued an executive order that “transferred to the Department of Justice”
“functions of prosecuting in the courts of the United States claims and
demands by, and offenses against, the Government of the United States and
of defending claims and demands against the Government, and of

26 Gussis, supra note 23, at 610.

27 In letters to the Senate Legal Counsel advising the Senate that the DOJ would not be defending a
statute in court, “Attorney General Griffin Bell closed his letters with the following statement: ‘The
Department of Justice is, of course, fully mindful of its duty to support the laws enacted by Congress.
Here, however, the Department has determined, after careful study and deliberation, that reasonable
arguments cannot be advanced to defend the challenged statute.””” Drew S. Days III, Lecture, In Search
of the Solicitor General’s Clients: A Drama with Many Characters, 83 Ky. L.J. 485, 503 (1995)
(quoting Letter from Attorney Gen. Griffin Bell to Sen. Robert Byrd 2 (May 8, 1979)).

2 1 Stat. 73,92 (1789). The Judiciary Act also created the office of “attorney-general for the United
States, . . . whose duty it shall be to prosecute and conduct all suits in the Supreme Court in which the
United States shall be concerned.” /d. at 93.

2 Neal Devins & Michael Herz, The Uneasy Case for Department of Justice Control of Federal
Litigation, 5 U. PA. J. CONST. L. 558, 559-60 (2003) (emphasis omitted).

30 1d. at 559-60 (noting that the Executive Branch’s management of the United States’ litigation
remained “diffuse and decentralized” until the twentieth century).
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supervising the work of United States attorneys, marshals, and clerks in
connection therewith.”!

Today, “the conduct of litigation in which the United States, an
agency, or officer thereof is a party, or is interested ... is reserved to
officers of the Department of Justice.””> The DOJ carries out these
responsibilities under the auspices of the Attorney General, who is given
the responsibility to “supervise all litigation to which the United States, an
agency, or officer thereof is a party’”** and the power to send “[t]he Solicitor
General, or any officer of the Department of Justice ... to any State or
district in the United States to attend to the interests of the United States in
a suit pending in a court of the United States, or in a court of a State, or to
attend to any other interest of the United States.”* As the Supreme Court
has explained, the Attorney General “is the hand of the President in taking
care that the laws of the United States in protection of the interests of the
United States in legal proceedings and in the prosecution of offences, be
faithfully executed.”®

Central to the contemporary mission of the DOIJ is the “defen[se] [of]
the interests of the United States according to the law.”® By virtue of this
statutory responsibility, the DOJ employs thousands of attorneys to
represent the “United States” at all levels of the federal judicial system.”” In
some cases, the “United States” begins as a named party, prosecuting the
accused or defending against a legal claim; in others, the “United States”
technically begins as a stranger to the case, but intervenes to protect its
interests;*®* and finally, in still others, the United States never formally
becomes a party, but nonetheless shares its views with the court as an
amicus.”

31 Exec. Order No. 6166, § 5 (1933), reprinted as amended in 5 U.S.C. § 901 (2006). President
Wilson had earlier made a similar attempt, “but the change was largely ineffective and, in any event,
temporary.” Neal Devins & Michael Herz, The Battle that Never Was: Congress, the White House, and
Agency Litigation Authority, 61 LAW & CONTEMP. PROBS. 205, 207 n.8 (1998).

32 28 US.C. § 516 (2006). The statute does provide that other statutory provisions may trump this
reservation in particular cases. See id.

3 14§ 519.

14 §517.

3 Ponzi v. Fessenden, 258 U.S. 254, 262 (1922); see also Devins & Herz, supra note 29, at 560 (“In
general, then, the Department of Justice is the litigator for the United States and its administrative
agencies. Agencies may not employ outside counsel for litigation and must refer all matters to DOJ.”
(footnote omitted)).

3% U.S. DEP’T OF JUSTICE, U.S. DEPARTMENT OF JUSTICE OVERVIEW 1 (2011), available at http://
www.justice.gov/jmd/2012summary/pdf/fy12-bud-summary-request-performance.pdf.

7 See id. at 3.

38 See § 2403(a) (allowing the United States to intervene to defend the constitutionality of a federal
statute).

3 See, e.g., Omari Scott Simmons, Picking Friends from the Crowd: Amicus Participation as
Political Symbolism, 42 CONN. L. REV. 185, 213 (2009) (“Today, as much as forty-five percent of the
Solicitor General’s argumentation is through amicus submission.”).
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Whatever its point of entry, the Executive Branch’s influence on
judicial decisionmaking is often significant. It may be the “province and
duty of the judicial department to say what the law is,”* but the Executive
Branch often plays a significant role in helping the judiciary make that
determination.*’ Executive branch lawyers appearing in federal courts
throughout the judicial system facilitate courts’ resolution of disputes by
providing what are purportedly the United States’ views on a variety of
issues, ranging from fine questions of statutory interpretation to significant
questions of constitutional law, and identifying the potential consequences
that might result from the courts’ decisions.*

B.  The Duty to Defend

Although commentators generally suggest that the duty to defend is a
monolithic concept, a fixed obligation of the Executive Branch that always
arises in exactly the same way and carries with it exactly the same
responsibilities, there are at least three different contexts in which the duty
to defend arises.

1.  The Trial Court—When a lawsuit is filed that challenges the
constitutionality of a statute, the government and government officials will
often be named as defendants.* In such cases, the government has an
obligation to file an answer or otherwise respond to the lawsuit, lest it lose
the case by default. In such cases, defending the statute will be an inevitable
part of the general defense of the lawsuit, and it is at this stage of the
litigation that the Executive Branch will generally lay the foundation for
defending the statute’s constitutionality, compiling the factual evidence and

40 Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177 (1803).

1 See Todd Lochner, Note, The Relationship Between the Office of Solicitor General and the
Independent Agencies: A Reevaluation, 79 VA. L. REV. 549, 561 (1993) (“By far the most frequent amici
before the Court, the United States is also one of the most successful. On average, the Office wins
seventy-five percent of the cases in which it participates as amicus curiae . . . .” (footnote omitted)).

« Cf. Margaret Meriwether Cordray & Richard Cordray, The Solicitor General’s Changing Role in
Supreme Court Litigation, 51 B.C. L. REV. 1323, 1338 (2010) (“[TThe Solicitor General’s participation
in the Supreme Court’s docket has become nearly pervasive. ... [T]he Solicitor General has been
participating in seventy-five percent of the merits cases since the mid-1990s, though increasingly in
cases where the government itself is not a party.”); Joseph D. Kearney & Thomas W. Merrill, The
Influence of Amicus Curiae Briefs on the Supreme Court, 148 U. PA. L. REV. 743, 782 (2000) (“[T]he
interests of the executive branch and of Congress are nearly always represented in the Supreme Court by
the Solicitor General . . . .”).

4 See, e.g., Virginia ex rel. Cuccinelli v. Sebelius, 656 F.3d 253 (4th Cir. 2011) (Commonwealth of
Virginia suing the Secretary of the U.S. Department of Health and Human Services to challenge federal
health care reform); United States v. Arizona, 641 F.3d 339 (9th Cir. 2011), aff’d in part 132 S. Ct. 2492
(2012) (U.S. DOJ suing the State of Arizona to challenge Arizona’s controversial immigration statute).
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legal arguments that will enable it to make the strongest possible case for
the statute’s constitutionality.*

The Obama Administration’s decision not to defend DOMA arose at
just this stage in the litigation in cases in the Southern District of New York
and the District of Connecticut.” Although the DOJ had previously
defended the statute,* it explained that it had done so in jurisdictions in
which there was binding precedent holding that laws that discriminate on
the basis of sexual orientation are only subject to rational basis review."
The Second Circuit, by contrast, did not have such precedent,”® and the
Department and the President determined that such laws should be subject
to heightened scrutiny and that DOMA was unconstitutional when subject
to that scrutiny.*

Thus, while recognizing that “the Department has a longstanding
practice of defending the constitutionality of duly-enacted statutes if
reasonable arguments can be made in their defense,” the Department
explained that “[t]his is the rare case where the proper course is to forgo the
defense of this statute.” The Department offered two possible explanations
for its decision, but did not make clear whether both were necessary. First,
it noted that “the Department in the past has declined to defend statutes
despite the availability of professionally responsible arguments, in part
because the Department does not consider every plausible argument to be a
‘reasonable’ one.”' Second, it noted that “the Department has declined to
defend a statute ‘in cases in which it is manifest that the President has
concluded that the statute is unconstitutional,” as is the case here.”*

At the end of his letter to the Speaker of the House, the Attorney
General advised that “[a] motion to dismiss in the [relevant] cases would be

44 Although the trial court is supposed to establish the factual record on which the case will be
decided, that is often not the case. See Gorod, supra note 22, at 28-35.

% See Complaint for Declaratory and Injunctive Relief, Pedersen v. Office of Pers. Mgmt.. No.
3:10-cv-01750-VLB (D. Conn. Nov. 9, 2010); Complaint, Windsor v. United States, No. 10-cv-8435
(S.D.N.Y. Nov. 9, 2010).

46 See, e.g., Gill v. Office of Pers. Mgmt., 699 F. Supp. 2d 374 (D. Mass. 2010), aff’d sub nom.
Massachusetts v. U.S. Dep’t of Health & Human Servs., 682 F.3d 1 (1st Cir. 2012).

47 See Letter from Eric H. Holder, Jr., Attorney Gen., to John A. Boehner, Speaker, U.S. House of
Representatives, supra note 8, at 1-2 (“Previously, the Administration has defended [DOMA] Section 3
in jurisdictions where circuit courts have already held that classifications based on sexual orientation are
subject to rational basis review, and it has advanced arguments to defend DOMA Section 3 under the
binding standard that has applied in those cases.”).

* See id. at 2 (“These new lawsuits, by contrast, will require the Department to take an affirmative
position on the level of scrutiny that should be applied to DOMA Section 3 in a circuit without binding
precedent on the issue.”).

¥ Seeid.

0 1d. at 5.

.

2 14, (quoting Seth P. Waxman, Defending Congress, 79 N.C. L. REV. 1073, 1083 (2001)).
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due on March 11, 2011,”% so that Congress could continue defending the
statute if it were inclined to do so. It was. Just days before the motion to
dismiss was due, the House (specifically, the House’s Bipartisan Leadership
Advisory Group, by a 3-2 party-line vote) decided to fill the vacuum
created by the Department’s decision not to defend the statute.” The House
Speaker explained that “[t]he constitutionality of this law should be
determined by the courts—not by the president unilaterally—and this action
by the House will ensure the matter is addressed in a manner consistent
with our Constitution.” The House’s retained counsel (a former Solicitor
General then in private practice®®) thus assumed responsibility for
developing the record and legal arguments that the courts will use to
determine the constitutionality of DOMA.

2. On Appeal—If the Executive Branch had continued to defend
DOMA in the district courts, its obligation to defend the statute would not
necessarily have come to an end when the district court cases did. The duty
to defend arguably also includes the obligation to appeal adverse trial court
decisions to appellate courts and to petition the Supreme Court to grant
certiorari in cases where there is an adverse decision in the courts of
appeals. After all, in the absence of such an appeal, the challenged law is, at
least for some purposes and in some places, void.

But some commentators have suggested that there may not be a duty to
appeal, even if there is a duty to defend in the trial court. Former Solicitor
General Ted Olson, for example, has suggested that the Executive Branch

B 1d a6 (“Our attorneys will also notify the courts of our interest in providing Congress a full and
fair opportunity to participate in the litigation in those cases.”).

5% See Molly K. Hooper, House Leaders Vote to Intervene in DOMA Defense, THE HILL (Mar. 9,
2011, 6:43 PM), http://thehill.com/blogs/blog-briefing-room/news/148521-house-leaders-vote-to-
intervene-in-doma-defense (“In a party-line vote of 3-2, the five-member BLAG ... gave the House
general counsel the authority to retain outside counsel to defend the Defense of Marriage Act
(DOMA).”); see also Carolyn Lochhead, Nancy Pelosi Asks John Boehner How Much DOMA Litigation
Will Cost, SFGATE POLITICSBLOG (Mar. 11, 2011, 12:46 PM), http://www.sfgate.com/cgi-bin/blogs/
novO05election/detail?entry id=84843#ixzz1 GgMd92ov (“The American people want Congress to be
working on the creation of jobs and ensuring the continued progress of our economic recovery rather
than involving itself unnecessarily in such costly and divisive litigation.” (quoting Rep. Nancy Pelosi
explaining her opposition to the House’s continued defense of the statute)).

55 Marcia Coyle, Boehner Says House Will Intervene to Support Defense of Marriage Act, BLT:
BLOG OF LEGALTIMES (Mar. 4, 2011, 4:09 PM), http://legaltimes.typepad.com/blt/2011/03/boehner-
says-house-will-intervene-to-support-defense-of-marriage-act.html (quoting Rep. John Boehner).

56 See, e.g., Amanda Terkel, DOMA Defense: Lawmakers Puzzled Where House GOP Is Getting the
Money to Pay Paul Clement, HUFFINGTON PosT (May 13, 2011, 5:54 PM), http://
www.huffingtonpost.com/2011/05/13/doma-defense-gop-paul-clement n_861548.html. Clement’s
defense of the law became the subject of considerable controversy after his law firm, King & Spalding,
decided to withdraw from the litigation, and Clement in turn resigned from the firm. See, e.g., Ashby
Jones, After King & Spalding Drops DOMA Case, Clement Drops Firm, WALL ST. J.L. BLOG (Apr. 25,
2011, 12:09 PM), http://blogs.wsj.com/law/2011/04/25/after-king-spalding-drops-doma-case-clement-
drops-firm/.
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could decide not to appeal an adverse trial court decision because there
would, at that point, be a judicial determination that the law is
unconstitutional. In the context of discussing the litigation surrounding
“Don’t Ask, Don’t Tell,” Olson maintained that “[i]t would be appropriate
for [the Government] to say ‘the law has been deemed unconstitutional, we
are not going to seek further review of that.””””” Others have suggested that
the government can choose not to appeal where doing so is in the United
States’ long-term interests, either because success in the case is unlikely®® or
because appealing in that particular case might affect the government’s
“relationship with the Court.””

In the context of deciding whether to petition for certiorari before the
Supreme Court, the government may also decide that “limiting the cases in
which review is sought” may make it “more likely to obtain plenary review
in those cases where it is most important.”® For this reason, then-Assistant
Attorney General Rex Lee has distinguished between the duty to defend and
the duty to appeal, explaining that situations where the DOJ does not defend
a federal statute “should not be confused with situations in which the
Department defends the constitutionality of a statute unsuccessfully in
lower courts but does not seek an appeal.”!

3. Intervention.—The first two contexts in which the duty to defend
arises both involve situations in which the government itself is a named
defendant. But there are cases in which the constitutionality of a statute is at
issue and the government is nonetheless not a named party. In such cases,

57 Dwyer, supra note 8 (quoting Ted Olson).

8 See Cordray & Cordray, supra note 42, at 1329-30 (“[T]he Solicitor General considers whether
the facts of a particular case present the issues and the government’s position favorably, how the case
will impact the long-term development of the law, whether the subject area will be of interest to the
Court, and whether the government will win on the merits.”); ¢f. Letter from Andrew W. Stroud,
Counsel for Governor Arnold Schwarzenegger, to the Honorable Ronald M. George, Chief Justice of the
Cal. Supreme Court 2 (Sept. 8, 2010), available at http://metroweekly.com/poliglot/2010/09/08/Gov
Letter Brief.pdf (“Litigation involves strategic decisions. The filing of a notice of appeal is one such
strategic decision.”).

% Rex E. Lee, Lawyering for the Government: Politics, Polemics & Principle, 47 OHIO ST. L.J.

595, 598 (1986); see also infra Part I11.C (discussing the Solicitor General’s special relationship with the
Court).
60 Representation of Congress and Congressional Interests in Court: Hearings Before the
Subcomm. on Separation of Powers of the S. Comm. on the Judiciary, 94th Cong. 6 (1975-1976)
[hereinafter Buckley Hearings] (statement of Rex E. Lee, Assistant Att’y Gen., Civil Div.); see also
Cordray & Cordray, supra note 42, at 1330 (“The Solicitor General also must prioritize, bringing only
the most important cases to the Court.”). It is admittedly a bit odd to suggest that the government might
ever view a decision holding a federal law unconstitutional as insufficiently significant to merit the
Supreme Court’s review. Indeed, the Supreme Court will generally grant certiorari in such
circumstances. See, e.g., Lynn A. Baker, Lochner’s Legacy for Modern Federalism: Pierce County v.
Guillen as a Case Study, 85 B.U. L. REV. 727, 733 (2005) (“Because the Washington Supreme Court
had held a federal statute unconstitutional, there was no question that the U.S. Supreme Court would
grant certiorari in the case.”).

o1 Buckley Hearings, supra note 60, at 6.
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the government must decide whether to intervene to defend the statute’s
constitutionality.

At the federal level, the need for government intervention to defend the
constitutionality of statutes came to the fore during the New Deal when the
Supreme Court frequently struck down New Deal legislation, even in cases
between private parties in which the United States had no opportunity to
present its views.” As a result, Congress enacted a statute which provided
that:

[Wihere[] the constitutionality of any Act of Congress affecting the public
interest is drawn in question, the court shall certify such fact to the Attorney
General, and shall permit the United States to intervene for presentation of
evidence, if evidence is otherwise admissible in the case, and for argument on
the question of constitutionality.®

This statute has frequently provided the basis for government intervention.
For example, when two men who were sued for assault under the Violence
Against Women Act’s private right of action provision argued that
“Congress lacked constitutional authority to enact” that provision, the
Government intervened in the district court to defend the statute.*

The question of intervention is in some respects very different from the
two preceding questions. The government has not been called into court to
answer for the supposed problems with the statute, and the government
generally need not worry that the statute will go undefended if it does not
offer a defense. That said, few private litigants will wield the resources of
the federal government, and they may not be in the best position to provide
the strongest arguments in support of the statute’s constitutionality.
Moreover, private litigants will be primarily concerned about winning the
case; those interests may or may not coincide with defending fully the
constitutionality of the statute.

62 See, e.g., Arthur S. Miller & Jeffrey H. Bowman, Presidential Attacks on the Constitutionality of
Federal Statutes: A New Separation of Powers Problem, 40 OHIO ST. L.J. 51, 57 (1979) (‘“Particularly
vexatious to the President and Congress was that many of these decisions resulted from private suits in
which no one appeared on behalf of the government. Public policy was being made in those lawsuits,
which at times concerned only trivial matters for the litigants but had portentous consequences for the
nation.” (footnote omitted)); see also H.R. REP. NO. 75-212, at 2 (1937) (“The people generally, who
then become directly interested in and vitally affected by what otherwise would be a private lawsuit, are
entitled to have their representative appear with the right to present whatever evidence and argument
may be necessary fully to develop and adequately to present that issue to the court.”).

8 28 US.C. § 2403(a) (2006) (“The United States shall, subject to the applicable provisions of law,
have all the rights of a party and be subject to all liabilities of a party as to court costs to the extent
necessary for a proper presentation of the facts and law relating to the question of constitutionality.”).
The same statute provides that the state attorney general should similarly be notified where the
constitutionality of a state statute is called into question. See id. § 2403(b).

6% Petition for a Writ of Certiorari at 12, United States v. Morrison, 529 U.S. 598 (2000) (No. 99-5);
see also Brzonkala v. Va. Polytechnic Inst. & State Univ., 132 F.3d 949, 956 (4th Cir. 1997) (“The
United States intervened to defend the constitutionality of VAWA.”).
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C. Justifications for the Duty to Defend

Although the idea that the Executive Branch has a duty to defend
challenged statutes is well-established, where this duty comes from is not.”
To the contrary, what little literature exists on the subject largely elides the
question. But the question is important because if there is not an absolute
duty to defend that exists in all contexts, then there is reason to question
whether it always makes sense for the Executive Branch to act as agent for
the whole in this context and, in particular, whether it makes sense for the
Executive Branch to defend challenged statutes where it has questions
about their constitutionality. The idea that there is a duty to defend seems to
rest upon two distinct premises: (1) that the Executive Branch’s
responsibility to enforce the law also includes a responsibility to defend it
and (2) that the United States should speak with one voice through the
Executive Branch.*

1. Enforcement # Defense.—This duty to defend challenged statutes
has been given to the Executive—and, more significantly, been viewed as
exclusively belonging to the Executive—because commentators have
assumed that the defense of statutes is no different than their enforcement.
For purposes of enforcing statutes, the Executive is essentially the “United
States.” Responsibility for the faithful execution of the laws is textually
committed to the President in the Constitution;*” indeed, it is fundamental to
the separation of powers that the Legislature does not participate in the
execution of the law.”® And the Executive Branch enjoys significant
discretion in determining how and when the laws of the United States
should be enforced. As the Supreme Court has recognized, “an agency’s
decision not to prosecute or enforce, whether through civil or criminal
process, is a decision generally committed to an agency’s absolute

65 Although “the conduct of litigation in which the United States, an agency, or officer thereof is a
party, or is interested . .. is reserved to officers of the Department of Justice,” § 516, this statutory
provision does not seem to impose an absolute duty on the Department to defend challenged statutes in
all circumstances.

% There may also be less legally grounded motivations for advancing the idea that there is a duty to
defend. Neal Devins and Saikrishna Prakash argue that the concept of a duty to defend serves the self-
interests of the DOJ and, to a lesser extent, the White House. See Devins & Prakash, supra note 20, at
510-11.

7 See U.S. CONST. art. I, § 3.

68 See, e.g., Bowsher v. Synar, 478 U.S. 714, 726-27 (1986) (“To permit an officer controlled by
Congress to execute the laws would be, in essence, to permit a congressional veto. Congress could
simply remove, or threaten to remove, an officer for executing the laws in any fashion found to be
unsatisfactory to Congress. This kind of congressional control over the execution of the laws, Chadha
makes clear, is constitutionally impermissible.”); Joel K. Goldstein, The Presidency and the Rule of
Law: Some Preliminary Explorations, 43 ST. Louis U. L.J. 791, 800 (1999) (“[T]he Constitution
imposes upon the President the obligation to administer law . . . through the Vesting Clause . . . [and] the
Take Care Clause.”).
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discretion.”” There are, of course, modest limits to this authority,” but it is
nonetheless the case that when the “United States” is enforcing its laws, it
is, in practice, the Executive Branch that is doing the enforcing.

Because responsibility for executing the law is committed to the
Executive Branch,” commentators have assumed that responsibility for
defending the law is as well.”” They have assumed, in other words, that the
enforcement of statutes and the defense of statutes are both properly viewed
as species of executing the law. One court of appeals, for example, has
suggested that

[A statute] designat[ing] the Senate Legal Counsel, upon a separate resolution
of the Senate alone, to appear as the defender of all statutes on behalf of the
United States itself . . . might . .. trench on the prerogatives of the executive
branch of the United States, which has the authority to execute the laws of this
country.”

The Executive Branch itself has made this assumption. In an Attorney
General opinion from 1980 that provides one of the most extended
treatments of the Executive Branch’s duty to defend challenged statutes,
Attorney General Benjamin Civiletti treats the concepts of defense of the
law and execution of the law as virtually inseparable, referring repeatedly to
the Attorney General’s “duty to defend and enforce” constitutionally
objectionable legislation.™

Other commentators, too, have made the same assumption. Former
Solicitor General Kenneth Starr explained that when the constitutionality of
a statute was challenged, it “became our duty ‘in faithfully executing the

% Heckler v. Chaney, 470 U.S. 821, 831 (1985); ¢f. In Moving KSM Trial, DOJ Blames Congress,
BLT: BLOG OF LEGALTIMES (Apr. 4, 2011, 1:50 PM), http://legaltimes.typepad.com/blt/2011/04/in-
moving-ksm-trial-doj-blames-congress.html (citing Attorney General Holder as saying that “decisions
about where to prosecute belong in the executive branch of government”).

70 See, e.g., Heckler, 470 U.S. at 833 n.4 (noting that an agency’s decision might be reviewable
“where it could justifiably be found that the agency has ‘consciously and expressly adopted a general
policy’ that is so extreme as to amount to an abdication of its statutory responsibilities” (quoting Adams
v. Richardson, 480 F. 2d 1159, 1162 (D.C. Cir. 1973) (en banc))).

m See, e.g., Gary Lawson & Christopher D. Moore, The Executive Power of Constitutional
Interpretation, 81 IOWA L. REV. 1267, 1280 (1996) (“One of the President’s most important functions is
to execute the civil and criminal laws of the United States.”).

2 See, e.g., Daniel J. Meltzer, Lecture, Executive Defense of Congressional Acts, 61 DUKE L.J.
1183, 1192-95 (2012) (discussing conflicting views regarding whether the Take Care Clause implies a
duty to defend); Winkler, supra note 10 (“For decades, presidents, Democrats and Republicans alike,
have taken the position that it’s the executive’s obligation to defend the constitutionality of all federal
laws. The basis for this view is the Constitution’s command that the president ‘shall take Care that the
Laws be faithfully executed.’”).

3 Newdow v. U.S. Congress, 313 F.3d 495, 497-98 (9th Cir. 2002).

™ The Attorney General’s Duty to Defend and Enforce Constitutionally Objectionable Legislation,
43 Op. Att’y Gen. 275, 275-76 (1980) (adding that “the Attorney General could lawfully decline to
enforce [a patently unconstitutional law]; and he could lawfully decline to defend it in court”).
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law’ to go forward and defend the constitutionality of the statute.””” Edward
Corwin has argued that “once a statute has been duly enacted, whether over
[the President’s] protest or with his approval, he must promote its
enforcement by all the powers constitutionally at his disposal unless and
until enforcement is prevented by regular judicial process.””® Another
commentator has explained that “[s]eparation of powers means, among
other things, that Congress legislates and that the President faithfully
executes the laws. ‘Execution’ means enforcement, but it also implies the
responsibility to defend and to uphold the laws against attacks in court.””
Finally, others have explained that the need for executive defense of
challenged statutes derives from the fact that “only the Executive Branch
can execute the statutes of the United States.””

But there is a difference between enforcing a law and defending it.
Enforcing the law requires the Executive Branch to make determinations
about how the law should be implemented and what it should look like in
practice.” Defending the law, by contrast, does not focus on the operation

5 Kenneth W. Starr, Remarks, Perspectives on the Judiciary, 39 AM. U. L. REV. 475, 480, 485
(1990).

7% EDWARD S. CORWIN, THE PRESIDENT: OFFICE AND POWERS 17871957, at 66 (4th rev. ed. 1957);
see also Arthur S. Miller, The President and Faithful Execution of the Laws, 40 VAND. L. REV. 389, 396
(1987) (“Judicially challenging the constitutionality of a statute may not be tantamount to refusing to
obey the statute, but it comes close.”).

i Note, Executive Discretion and the Congressional Defense of Statutes, 92 YALE L.J. 970, 970
(1983); see also Gussis, supra note 23, at 601 (“The President’s duty to ‘take Care that the Laws be
faithfully executed’ not only requires enforcement, but also implies the President’s responsibility to
defend the laws against attacks in court.” (footnote omitted)). Although a Ninth Circuit panel once
suggested that the Executive Branch’s failure to defend a challenged statute raised constitutional
questions, see Lear Siegler, Inc., Energy Prods. Div. v. Lehman, 842 F.2d 1102, 1123 n.15 (9th Cir.
1988) (“A more established practice of the executive branch is to decline to defend a challenged statute
in court, although this, too, raises a constitutional issue.”), that portion of the opinion was subsequently
withdrawn by the en banc court, see 893 F.2d 205, 206 (9th Cir. 1990) (en banc).

At the state level, too, people have located state executives’ obligations to defend state statutes
against constitutional challenge in parallel constitutional provisions providing that the state executive
should take care that the laws be faithfully executed. Indeed, the proponents of Proposition 8 charged
Governor Schwarzenegger with violating that obligation when he refused to defend Proposition 8 in
court. See Verified Petition for Alternative Writ of Mandamus at 8, Beckley v. Schwarzenegger, No.
3:09-cv-2292 (Cal. Ct. App. Aug. 26, 2010), available at http://www.scribd.com/doc/36762974/
Beckley-v-Schwarzenegger-Writ-of-Mandamus-Petition (“Governor Schwarzenegger has a duty to see
that the laws are faithfully executed.” (citing CAL. CONST. art. V, § 13)).

78 Attorney General’s Duty to Defend and Enforce, 43 Op. Att’y Gen. at 276 (“[I]f executive
officers were to adopt a policy of ignoring or attacking Acts of Congress whenever they believed them
to be in conflict with the provisions of the Constitution, their conduct in office could jeopardize the
equilibrium established within our constitutional system.”); see also James W. Cobb, Note, By
“Complicated and Indirect” Means: Congressional Defense of Statutes and the Separation of Powers,
73 GEO. WASH. L. REV. 205, 208 (2004) (arguing that when Congress defends a statute, it “delegate[s]
the power to execute the law to itself”); id. at 224 (“[T]he [Senate Legal Counsel’s] defense of a statute
‘is the very essence of “execution” of the law.”” (quoting Bowsher v. Synar, 478 U.S. 714, 733 (1986))).

7 See, e.g., Mary M. Cheh, When Congress Commands a Thing to Be Done: An Essay on Marbury
v. Madison, Executive Inaction, and the Duty of the Courts to Enforce the Law, 72 GEO. WASH. L. REV.
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of the law and generally will not affect its operation at all. Rather, in
defending a statute, the Executive simply provides the court with its
understanding of what the Constitution requires and its argument for why
the law at issue is consistent with it. To be sure, there may be situations in
which the defense of a law and its enforcement are (at least seemingly)
intertwined, but there remains a meaningful difference between the two
concepts. Indeed, one court of appeals has disaggregated the concepts of
enforcement and defense, describing the President’s authority to refuse to
enforce a statute as “dubious at best,” while describing his authority to
refuse to defend a statute in court as “undisputed.”™ Although the
Executive’s authority to refuse to defend a statute is hardly undisputed,®
what is important is the court’s recognition of the distinction between the
concepts of enforcement and defense.

Moreover, enforcing the law is exclusively reserved to the Executive
Branch. Thus, when the Executive Branch declines to enforce a law, the
President is in fact engaging in a sort of “negative Executive lawmaking,”
effectively repealing the statute without the participation of the
Legislature.¥ To be sure, it is not literally a repeal of the law—the law
remains on the books and could be enforced by a future president—but it
still means that the law is essentially without effect for the duration of the
period of nonenforcement. When the Executive Branch declines to defend a
law, by contrast, the law remains in operation,* and someone else can

253, 276 (2003) (“[TThe executive branch was responsible for implementing the law, meaning the
executive branch had the duty to enforce the law.”); Lawson & Moore, supra note 71, at 1284-85
(describing the executive power as the power to put laws into effect); Robert J. Reinstein, The Limits of
Executive Power, 59 AM. U. L. REV. 259, 315 (2009) (“[E]nforcing the laws is not a mechanical task.
Many statutes are ambiguous and have not been definitively interpreted by the courts. Many other
statutes delegate considerable authority to the executive branch to decide how the underlying purposes
of the statutes should be effectuated.”).

80 Ameron, Inc. v. U.S. Army Corps of Eng’rs, 787 F.2d 875, 889 (3d Cir. 1986).

81 See, e.g., infra note 162.

82 E.g., Eugene Gressman, Take Care, Mr. President, 64 N.C. L. REV. 381, 382-83 (1986) (“Such
refusal to execute, even though due to constitutional doubts about the statute, amounts to a partial repeal
of the statute—a repeal that constitutionally can be effected only through the normal legislative
processes.”). To be sure, the law remains on the books and could be enforced by a subsequent President,
but that does not change the fact that the law will go unenforced in the meantime. See id. at 382
(“[WThen the President tries to do more than he is permitted by statute, he becomes a lawmaker, a status
foreign to the constitutional division of power.”).

8 Seeid.

8 of course, there is a rich literature on whether and when the President may decline to enforce a
statute that he believes is unconstitutional. See, e.g., David Barron, Constitutionalism in the Shadow of
Doctrine: The President’s Non-Enforcement Power, 63 LAW & CONTEMP. PROBS. 61 (2000); Dawn E.
Johnsen, Presidential Non-Enforcement of Constitutionally Objectionable Statutes, 63 LAW &
CONTEMP. PROBS. 7 (2000). That debate is beyond the scope of my Article, and I do not take a position
on it other than to note that the nondefense of statutes is, in my view, far less troubling than their
nonenforcement. See Gressman, supra note 82, at 384 (“[T]he Executive can refuse to defend the
constitutionality of a statute when judicial review has been properly instituted. But this right is a far cry
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explain to the court why the statute should be upheld.® It is then left to the
courts to determine whether the law is, in fact, constitutional—just as they
would have done had the Executive Branch continued to defend the statute.
Moreover, in such a situation, these new defenders of the law are in no
sense intruding on the Executive Branch’s authority to enforce the law
because they are not determining how or when the law should be
implemented.*

Thus, enforcement and defense are, in my view, distinct activities, and
only the former is properly viewed as a species of the Executive Branch’s
obligation to take care that the laws are faithfully executed. Under this
view, this first justification for the notion that the Executive Branch has an
absolute duty to defend challenged statutes is unpersuasive.

2. United States v. United States—Another reason why the
Executive Branch has been viewed as having a duty to defend challenged
statutes (although one more implicit in the commentary) seems to rest upon
the view that it is inappropriate for the United States to speak with more
than one voice in court and that the Executive Branch should be the United
States’ exclusive agent in this context. The Supreme Court, in fact, has
described the proposition that “there is more than one ‘United States’ that
may appear before this Court” as “somewhat startling.” It has also noted
that

from saying that the Executive may express his constitutional displeasure with a duly enacted statute by
ignoring or refusing to execute it in the first instance.”).

85 Indeed, the Executive Branch is often not alone in explaining to the Court why statutes should be
upheld even when it chooses to defend them; rather, amici often aid the Executive Branch in its defense
of challenged statutes. To be sure, there is a meaningful difference between party status and amicus
status, and amicus participation is less frequent in the trial court, but the existence of this amicus
participation at any level nonetheless suggests reason to question whether there is anything inherently
problematic with nonexecutive actors defending statutes in court. For discussions of alternatives to
executive defense of statutes and an argument that such alternatives are permissible, see infra Part IV.

8 To be sure, in the course of defending a statute, its proponents may offer their own interpretations
of the statute’s meaning. Such interpretations offered in litigation, however, need not be viewed as
binding on the government and almost certainly should not be viewed as binding if made by an entity
other than the Executive Branch. Cf. Estate of Cowart v. Nicklos Drilling Co., 505 U.S. 469, 476 (1992)
(“If the Director asked us to defer to his new statutory interpretation, this case might present a difficult
question regarding whether and under what circumstances deference is due to an interpretation
formulated during litigation.”); Bowen v. Georgetown Univ. Hosp., 488 U.S. 204, 212 (1988) (“[W]e
have declined to give deference to an agency counsel’s interpretation of a statute where the agency itself
has articulated no position on the question, on the ground that ‘Congress has delegated to the
administrative official and not to appellate counsel the responsibility for elaborating and enforcing
sta