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BIG BROTHER AND HIS SCIENCE KIT:
DNA DATABASES FOR 21" CENTURY
CRIME CONTROL?

PAUL E. TRACY, Ph.D.,’ AND VINCENT MORGAN"

I. INTRODUCTION

Every human being carries with him from his cradle to his grave certain physical
marks whick do not change their character, and by which he can always be identi-
fied—and that without shade of doubt or question. These marks are his signa-
ture, his physiological auiograph, so to speak, and this autograph cannot be
counterfeited, nor can he disguise it or hide it away, nor can it become illegible by
the wear and the mutations of time. This signature is not his face—age can
change that beyond recognition; it is not his hatr, for that can fall out; it is not his
height, for duplicates of that exist; it is not his form, for duplicates of that exist
also, whereas this signature is every man’s very own—rthere is no duplicate of it
among the swarming populations of the globe!

—Pudd’nhead Wilson'

Mark Twain was speaking about fingerprints, of course, but
prophetically, he might just as well have been speaking about
DNA.> The protagonist in Puddnhead Wilson was an attorney
who had a passion for collecting fingerprints. One wonders if a
modern-day version of Twain’s vivid character would have the
same affinity for collecting samples of DNA for law enforcement
purposes. As law enforcement agencies the world over have
been amassing huge collections of fingerprints since the closing

* Professor of Justice Studies, Sociology, and Political Economy, University of
Texas—Dallas.

** Third Year Student, University of Texas—Austin, School of Law.

! MARK TWAIN, PUDD’NHEAD WILSON AND THOSE EXTRAORDINARY TWINS 108 (W.W.
Norton & Co. 1980) (1894).

* Except for the case of identical twins, no two people have exactly the same DNA.
See DAVID FISHER, HARD EVIDENCE 150 (1995).
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days of the nineteenth century,’ so too have they recently begun
to collect, organize, analyze, and store collections of DNA sam-
ples for forensic purposes.

This trend, as was the case with fingerprints, has been
hailed as a godsend for crime fighting, but also decried as an
evil at the same time. However, as with fingerprints, it looks like
DNA testing and associated databases are here to stay. Accord-
ingly, the current proliferation of DNA databases and their
likely further expansion raise three significant policy issues and
attendant questions. First, how do we utilize this new technol-
ogy, while protecting against misuse and abuse? The question is
really much more complex than this, and it certainly covers a
multitude of sub-issues. At the essential core of this issue is the
same question which appears in virtually every facet of our daily
lives today. Science and technology are progressing at expo-
nential rates, while the ordinary citizen struggles to keep up; so,
what happens when technology, and the manifold advances it
spawns, transcends society’s ability to regulate such technology?
Further, in the absence of a serious and well-informed debate
about the advisability and demonstrative value of putting into
practice whatever advances new technologies may provide, will
particular interest groups exert unchallenged influence, if not
complete hegemony in a particular area, and successfully lobby
for very large expenditures of public financing?

In order to address the first issue properly, the investigation
of a second issue requires careful and immediate attention. Al-
though technology makes certain advances possible, are these
advances truly necessary? Moreover, will they produce the al-
leged benefits and if so, at what cost? This paper will not at-
tempt to solve this dilemma in a macro context. Rather, our
interest centers on the forensic application of DNA technology,
and in particular, the construction of scientific databases that
contain such information. In the past few years, supporters of
DNA testing for forensic applications have made remarkable
claims about the potential of DNA testing as a crime fighting
tool and have touted DNA as the next great breakthrough since

* See People v. Jennings, 96 N.E. 1077, 1081-82 (1ll. 1911).
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fingerprints. It should be noted at the outset that we have no
quarrel with DNA testing per se. The scientific community has
conclusively demonstrated the reliability and validity of DNA
testing and that the “matching” of an evidence sample with that
taken from a suspect for purposes of exclusion versus inclusion
can be highly successful. Further, although at one time there
was considerable debate about the admissibility of DNA evi-
dence, the point is now moot.*

However, our inquiry is guided by a healthy skepticism
about the widespread collection of DNA samples and their sub-
sequent storage in databases as a crime control measure. For
example, a new program in New York, announced as recently as
August 7, 1999, requires (as of December 1, 1999) that any per-
son convicted of certain designated felony offenses will have
his/her DNA stored in a database.” The program will involve
both persons newly convicted (about 25,000 persons per year)
and the retroactive testing of persons already in the criminal
justice system (approximately 100,000 prison inmates).® Esti-
mates of the cost of the program range from $10 million to $20
million.”

Regarding the potential of such programs as a law enforce-
ment tool, Ronald S. Neubauer, the president of the Interna-
tional Association of Chiefs of Police offered the following
comments:

I think it's one of the most important developments in forensic science
in law enforcement . . . . And in the 21st century, I not only see DNA be-
ing a tool to solve crimes, but as a way to insure that innocent people are
not being convicted of crimes they did not commit.

* See Rockne P. Harmon, Legal Criticisms of DNA Typing: Where's the Begf?, 84 J. CRIM.
L. & CRIMINOLOGY 175 passim (1993); Peter J. Neufeld, Have You No Sense of Decency?,
84 ]. CriM. L, & CRIMINOLOGY 189 passim (1993); William C. Thompson, Evaluating the
Admissibility of New Genetic Identification Tests: Lessons from the “DNA War”, 84 J. CRM. L.
& CRIMINOLOGY 22 passim (1993).

* See Richard Perez-Pena and Jayson Blair, Albany Plan Widely Expands Sampling of
Criminals’ DNA, N.Y. TIMES, Aug. 7, 1999, at Al.

® See id.

? See id.

* 1d.
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It is precisely this type of unsupported assertion, if not bla-
tant exaggeration, concerning the crime fighting value of DNA,
together with the manifold costs of DNA testing and database
construction, that frame the scope of our analysis. To put it
more simply, will DNA databases provide law enforcement and
the subsequent criminal prosecutions with measurable and sig-
nificant effects on crime? Further, can these effects, once dem-
onstrated and replicated on a wide-scale basis, be produced in a
cost-effective manner?

Assuming that DNA databases are indeed valuable in the
fight against crime, and can be administered in a cost-effective
fashion, a final remaining issue arises concerning appropriate
regulations surrounding DNA database construction, mainte-
nance, and access. As will be shown below, since there are vari-
ous schemes concerning who should be required by statute to
contribute DNA samples, this question indeed poses significant
legal and ethical issues which must not be ignored or dismissed
amidst the fervor surrounding the alleged benefits of DNA test-
ing.

This paper is organized as follows: Part II provides a brief
introduction: to DNA testing and its increasing application in
criminal jurisprudence. In this section we devote special atten-
tion to federal initiatives that seek to expand the use of DNA
(and DNA databases) owing to its reputed evidentiary value. In
Part ITI we provide an analysis of the efficacy of DNA testing and
associated databases, from both a “pure” effectiveness basis (i.e.,
DNA’s impact on crime) and a “cost” effectiveness standpoint
(i.e., the crime level effect per unit cost of DNA testing and
storage). Part IV reviews predictions of what the future may
hold for DNA and related databases, and the normative policy
concerns regarding current use and likely future expansion.
Here our goal is to provide informative commentary on the
fundamental question of concern: are we better off living in a
world where our most basic and singularly unique characteris-
tics are on file, serving as a constant shadow over our daily lives?
Part V provides a discussion of how DNA databases are being
designed, and a survey of the existing law in the United States as
to their present structure. Part VI offers a summary and the
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conclusions of the inquiry into the ultimate value of DNA data-
bases.

II. THE EMERGENCE OF DNA TYPING

A. DNAIS DISCOVERED

The DNA story begins with two gentlemen named Watson
and Crick who came upon a remarkable discovery in 1953.
They unraveled the mystery of DNA for the first time, obtaining
a Nobel Prize for their efforts.” Like many scientific discoveries,
it would take years to realize the full magnitude and potential of
this pioneering work. It was not until the early 1980s that Dr.
Alec Jeffreys at the University of Leicester in England pioneered
the use of DNA in the law enforcement arena.” The Federal
Bureau of Investigation (FBI) quickly followed suit in 1988."

DNA is the chemical deoxyribonucleic acid, which carries
the genetic code of each human’s body—the genetic blueprint
we inherit from our parents. DNA, while not actually a part of
saliva, urine, perspiration, or tears, is found in one place, and
only one place—the nucleus of cells.” Because these cells are
found in all bodily fluids, tissue, and hair, DNA is an omnipres-
ent residue that trails us wherever we go. These physical prop-
erties of DNA have made it an important tool in fighting crime.
Presently, there are three principal methods by which DNA test-
ing is usually accomplished: (1) Restriction Fragment Length
Polymorphism (RFLP); (2) Polymerase Chain Reaction (PCR);
and (3) Short Tandem Repeats (STRs).” Depending upon the
quantity and quality (i.e., molecular weight and possible degra-
dation) of the forensic sample available, the time frame avail-
able for testing, and other factors, one or more of these
methods will generally produce valid results for making a
“match” between an evidence sample and a suspect sample for

® For a general discussion of DNA and its discovery, see THE COLUMBIA
ENCYCLOPEDIA 1980-81 (Colum. Univ. Press 1998) (found under “nucleic acid”).

" FISHER, supra note 2, at 151.

" Seeid.

12 See id.

' See, e.g., Victor Walter Weedn & John W. Hicks, The Unrealized Potential of DNA
Testing, NAT'L. INST. OF JUSTICE RESEARCH ACTION, June 1998, at 7.
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purposes of excluding or failing to exclude the suspect as the
perpetrator.

B. FEDERAL DNA INITIATIVES

As might be expected, the United States Department of Jus-
tice (DQJ) has taken the lead in developing DNA applications
for use by law enforcement agencies and subsequent criminal
case disposition. The DOJ has utilized both the FBI and the re-
search and funding capabilities of the National Institute of Jus-
tice (NIJ) to develop a far reaching set of programs for DNA
applications. The FBI, as noted above, began its involvement
with DNA in 1988. Since then, the FBI has continued to play a
leading role and has developed a number of DNA initiatives.

First, the FBI maintains two DNA analysis units. DNA
Analysis Unit I performs laboratory testing on evidence samples
taken from violent crime scenes. Body fluids and fluid stains are
examined serologically and then the DNA is characterized
through RFLP and/or PCR testing. In 1996, the FBI opened
another unit, DNA Analysis Unit II, which uses mitochondrial
DNA testing on evidence samples when the sample is degraded
or contains an insufficient amount of DNA for either RFLP or
PCR testing." Second, the FBI operates the Combined DNA
Index System (CODIS) which began as a pilot project in 1990.
CODIS is a software-based system which uses two indices to fa-
cilitate violent crime investigations.”” Third, the DNA Identifica-
tion Act of 1994 authorized the FBI to establish further DNA
indices.”® The Convicted Offender Index contains DNA profiles
of felons convicted of violent crimes and sex offenses, while the
Forensic Index contains DNA profiles from crime scenes.” The
CODIS software permits DNA samples across the two indices to
be compared for possible matches thereby facilitating criminal
investigations.”® Fourth, in October 1998, the FBI announced its

" See Scientific Analysis Section, (last modified Feb. 20, 1999) <http: / / www.fbi.gov/
programs/lab/org/sciana.htm>.

'8 See The National DNA Index System (Oct. 13, 1998) <http: / /www.fbi.gov/pressrm/
pressrel/pressrel98/dna.htm> (FBI Press Release).

' 49 1.S.C. § 14182 (1994).

¥ See The National DNA Index System, supra note 15.

*® See id.
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newest tool—the National DNA Index System (NDIS).” The
NDIS is an electronic system that will allow federal, state, and
local law enforcement agencies to contribute DNA samples to
the national database and thereby enhance the investigation of
violent crimes.” Fifth, the FBI will soon inaugurate a Federal
Convicted Offender DNA Database. The Anti-Terrorism and
Effective Death Penalty Act of 1996 authorized the FBI to im-
plement a supplement to CODIS by requiring federal prisoners,
who are convicted of an offense against a minor or a sexually
violent offense to provide a DNA sample prior to release from a
federal correctional institution.”

The Department of Justice has also been providing signifi-
cant leadership on DNA applications for law enforcement
through the National Institute of Justice (NIJ). NIJ provides re-
search and program funding on a wide range of topics, includ-
ing DNA, through its Science and Technology division. Since
1986, NIJ has produced a number of significant publications on
DNA and has funded numerous projects on improving DNA
technology.” Arguably, an NIJ grant to the Institute for Law
and Justice achieved a milestone in DNA applications for foren-
sic purposes.” This pioneering study investigated the use of
DNA testing to exonerate convicted offenders through a process
of post-conviction relief. Attorney General Janet Reno was so
impressed by the results of the study that she directed NIJ to es-
tablish a National Commission on the Future of DNA Evi-
dence.

¥ See id.

* See id.

! See Statement of Louis J- Freeh, Dir., Fed. Bureau of Investigation, Hearings on
President’s Fiscal Year 2000 Budget, Before the House Comm. on Appropriations, Subcomm. for
the Dept’s of Commerce, Justice, and State, the Judiciary, and Related Agencies, 106th Cong.
(1999).

2 Ses, e.g., Weedn & Hicks, supra note 13; Automated DNA Typing, NAT'L INST. OF
JusTICE RESEARCH PREVIEW (Nat'l. Inst. of Justice, Wash., D.C.) Feb. 1997; Certification
of DNA and Other Specialists, NAT'L INST. OF JUSTICE UPDATE (Nat'l. Inst. of Justice,
Wash., D.C.) Sept. 1995; Getting to Fast Available, Inexpensive DNA Testing, NIj ONLINE
NEWSLETTER (Nat’l. Inst. of Justice, Wash., D.C.) June 1998.

* See EDWARD CONNORS ET AL., CONVICTED BY JURIES, EXONERATED BY SCIENCE: CASE
STUDIES IN THE USE OF DNA EVIDENCE TO ESTABLISH INNOCENCE AFTER TRIAL (1996).

™ Sec Nat'l Comm. on the Future of DNA Evidence, (last modified Jan. 16, 2000)
<http://www.ojp.usdoj.gov/nij/dna/welcome.html>.
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The Commission’s agenda addresses five areas with respect
to DNA: (1) DNA in post-conviction; (2) legal issues on admissi-
bility and discovery; (3) training for crime scene collection; (4)
laboratory capabilities; and (5) the impact of future technolo-
gies.” The Commission has held five meetings since its incep-
tion in March 1998. The work of the Commission is available in
the Pzgceedz’ngs of the five meetings, which span some 500
pages.

ITI. DNA EFFECTIVENESS: THEORY VS. REALITY

A. HOW DNA DATABASES ARE THEORETICALLY SUPPOSED TO
WORK

In theory, a DNA database consists of DNA samples ob-
tained from two sources: crime scene evidence and individual
“donors.”™ The term “donors” is used simply for utility here,
and as Part V.B will show, who is included in the donor group
varies substantially from jurisdiction to jurisdiction. It should be
noted here that other sources of DNA might provide samples
for these databases, such as unidentified human remains or the
DNA of relatives of missing persons.” However, these records
typically constitute only a small part of the average DNA data-
base, and consequently, will be disregarded for the purposes of
this paper.

Once a DNA sample intended for storage in a DNA data-
base is obtained, it is sent to a DNA laboratory for processing.
Once it has been analyzed, the results are stored in a central da-
tabase.” After this process is completed, the results of every
DNA specimen in that database can be compared with every
other sample in the database, and these samples can also be
checked against new samples taken from people, crime scenes,
or otherwise obtained elsewhere.

* See id.

* See id.

7 Ses, e.g., 42 U.S.C. § 14132 (1994).

* See, e.g., ALA. CODE § 36-18-24 (1998).

* See, e.g., CONN. GEN. STAT. § 54102 i to j (998).
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The ultimate value of a crimefighting measure depends,
not upon theory, or exaggerated speculations, or even anecdo-
tal accounts, but rather on the real-world effectiveness of the
technique. Thus, collection and study of empirical data is cru-
cial to evaluating the advantages and disadvantages of such
methods.” The remainder of this section will first analyze the
effectiveness of DNA databases from a crime-level or “pure ef-
fectiveness” standard and then consider the additional factor of
cost to determine the ultimate value of DNA databases.

B. PURE EFFECTIVENESS

Clearly, because the DNA databases are relative newcomers
to the fight against crime, they have yet to make a significant
impact on crime rates. This should not, however, be viewed as a
failure, at least at this early juncture in their history. Due to the
very nature of a database, its utility theoretically increases pro-
portionally as the amount of data contained in it expands.
Therein lies the problem: DNA analysis is still quite time con-
suming, and this has led to a massive backlog of unanalyzed
samples in our nation’s crime laboratories. This backup may
contain as many as 450,000 samples waiting to be analyzed.” As
of the date of this writing, the Texas Department of Public
Safety had analyzed just over one-half of the samples it had re-
ceived. As these backlogs begin to recede, the effectiveness of
the databases will continue to rise.” Crime labs across the coun-
try are continuing to expand and upgrade their existing tech-
nology, and the technology itself is rapidly progressing.”

* In this vein, our focus on empirical data to evaluate the wisdom of a particular
law reminds us of Justice Holmes’ admonition, “[F]or the rational study of the law the
black-letter man may be the man of the present, but the man of the future is the man
of statistics and the master of economics.” OLIVER WENDELL HOLMES, JR., COLLECTED
LEGAL PAPERS 187 (Harcourt, Brace & Co. 1921). Thus, it is with this guiding princi-
ple in mind that we turn to the analysis of statistical evidence to determine the true
utility of DNA databases.

* Richard Willing, With DNA Databases on Fast Track, Legal Questions Loom, USA
TODAY, Mar. 1, 1999, at 5A.

$? See generally Weedn & Hicks, supra note 13.

* Robin Lloyd, Lab on a Chip May Turn Police Into DNA Detectives, WASH. POST, Mar.
1, 1999, at A3.
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Despite the backlogs, anecdotal evidence has already dem-
onstrated that DNA databases can have remarkable effectiveness
in solving crimes. For example, while these databases were still
in their infancy, a brutal rape-murder in Illinois was solved using
the Illinois DNA database.” A young man was murdered, and
his wife was raped, shot point-blank in the head, and left for
dead.” More than a year and a half later, the police had no
solid leads.” Forensic specialists obtained a DNA profile from
the perpetrator’s semen, and compared that with the Illinois
DNA database.” At the time, this database had only 600 samples
on file from convicted sex offenders.” Despite this handicap,
the crime scene evidence matched DNA from a man who had
already served time for sexual assault.”

In Texas, the first “cold hit”* occurred in May 1998, when
DNA evidence recovered from crime victims was matched
against a DNA record on file in the Texas DNA database.” In
this case, two young Granbury girls were sexually assaulted in
1993 in a dry creek bed near their home.” Authorities had no
leads on the case.” However, the perpetrator was subsequently
convicted of a 1995 sexual assault.” As a result of the convic-
tion, his DNA was sampled and included in the Texas DNA da-
tabase.” The crime scene evidence from the 1993 incident was
run against the state database and it matched the suspect.” Af-
ter further tests were taken to confirm the match, the suspect,

* See FISHER, supra note 2, at 154-55.

% See id.

% See id.

¥ See id.

% See id.

% See id.

* “Cold hit” is a term used to describe a situation where law enforcement has no
leads in a case, but run biological evidence recovered from the crime scene against a
DNA database. A “cold hit” occurs when a match is found, identifying a potential
suspect who was unknown before.

“ Rebeca Rodriguez, Texas Officers Solve Ist Crime Using DNA Database, Hope for More,
AUSTIN AMERICAN-STATESMAN, Sept. 10, 1998, at Al.

 See id,

* See id.

Y See id.

© See id.

* Sez id.
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who was still serving time for the 1995 assault, confessed to the
rapes.”

Nationwide, the FBI database has produced some 583 cold
hits to date.” The National FBI database (CODIS) currently
contains DNA samples from over forty-two states, and is ex-
pected to include DNA from all fifty states within the near fu-
ture.” England, which started its DNA database before the FBI,
has had over 28,000 matches.” The scope of Britain’s database
is considerably wider in terms of whose DNA is included than
that of most United States jurisdictions,” and it already has
more than 360,000 samples indexed and on file.” It is expected
to eventually encompass more than one third of all English men
between the ages of sixteen and thirty.”

These isolated successes of DNA databases are interesting
and laudatory. However, they do not provide systematic, con-
clusive, and widespread evidence that such databases, especially
the expanded or “all-inclusive” variety, will be proven useful in
the fight against crime. Are we to conclude that these few ex-
amples will increase dramatically as the databases proliferate
and become interconnected? In order to address this funda-
mental question, we provide data below that exposes the useful-
ness of DNA databases to a proper scientific test on data
concerning law enforcement as well as prosecutorial functions
in the fight against crime.

1. DNA Effectiveness: Law Enforcement

There are two basic applications for DNA in law enforce-
ment, and these two widely divergent applications must be dif-
ferentiated so that the proper focus of our inquiry will be clear.
First, there is DNA testing concerning known suspects and evi-

*7 See id.

* SeeLloyd, supra note 33.

49 I d.

* Nicholas Wade, National DNA Database to Debut as Anti-Crime Tool, DALLAS
MORNING NEWS, Oct. 12, 1998, at Al.

* The English system allows for samples to be taken on arrest, much like the up-
coming Louisiana approach. See Weedn & Hicks, supra note 13.

52 I d-

53 I d.
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dence samples. Here, the DNA extracted from bodily fluids or
tissue found at a crime scene (e.g., blood or semen), or a vic-
tim’s DNA extracted from residue left on an offender (e.g., the
victim’s blood) are compared to determine if there is a match.
It would seem that in the absence of other explanatory informa-
tion, a DNA match or non-match would be dispositive of the
suspect’s involvement in or his/her innocence of the crime. We
wholeheartedly and unequivocally endorse this particular use of
DNA testing with known offenders, and further, encourage its
use as broadly as possible. The only meaningful caveats we
would offer involve proper training for crime-scene technicians
and laboratory personnel as well as sound certification policies
and well-conceived oversight and monitoring processes for both
evidence collection and subsequent DNA testing.”

However, a second (and highly touted) use of DNA con-
cerns the construction of massive DNA databases to facilitate
what we shall refer to as the “DNA mining process.” As noted
above, the logic behind DNA databases appears convincing, and
concomitantly, such databases are touted as major crime fight-
ing tools. It would seem to make sense that all that society
needs do to fight crime effectively is: (1) capture the DNA from
known offenders (the exact selection of offenders remains open
to debate); (2) store the DNA in a database; and (3) compare
the offender bank DNA with that taken from crime scenes. The
promised results of course will be the identification and subse-
quent arrest of a suspect and his or her successful prosecution
owing to the DNA match, a result which would not have been
possible but for the DNA database. However, when one exam-
ines the nature and distribution of crime, the presumed useful-
ness of DNA databases as a crime control measure may not only
be far from obvious or certain, but may turn out to be grossly
exaggerated. We thus turn to a consideration of crime events
and their susceptibility to DNA applications in law enforcement.

** See NATIONAL INSTITUTE OF JUSTICE, CERTIFICATION OF DNA AND OTHER FORENSIGC
SPECIALISTS (1995).
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a. Effectiveness Test #1: UCR Index Crimes

TABLE 1.
CRIME INDEX OFFENSES REPORTED TO FBI IN 1997

Index Crimes Percent Rate per
Offense Reported of Total 100,000
Murder/Non-Negligent
Manslaughter 18,210 0.1% 6.8
Forcible Rape 96,120 0.7% 35.9
Robbery 497,950 58.6% 186.1
Aggravated Assault 1,022,490 7.8% 382.0

Violence Subtotal 1,634,770 12.4% 610.8
Burglary 2,461,100 18.7% 919.6
Larceny 7,725,500 56.8% 2,886.5
Motor Vehicle Theft 1,353,700 10.3% 505.8

Property Subtotal 11,540,300 87.6% 4,311.9

Total Index Crimes 13,175,100 100.0% 4,922.7

1997 UNIFORM CRIME REP. FOR THE U.S., § II, AT 66

In Table 1, data are displayed concerning Index offenses
reported to the police and published in the FBI's Uniform
Crime Reports for 1997 (the most current data available).” In
1997, there were 13,175,100 Index offenses reported to the
FBL* Index offenses are deemed to be the most serious of
fenses and are classified as Index crimes, or Part I crimes. Vio-
lent Index crimes, which number 1,634,770 offenses, account
for only 12.4% of all Index crimes. The vast majority of Index
crimes, some 11,540,300 offenses, are crimes against property,
accounting for 87.6% of all Index offenses. Further, the rates
(per 100,000 persons) clearly indicate that people are at much
greater risk of being victims of property offenses than violent
crimes, considering that property crimes occur at a rate of
4,311.9 per 100,000, a rate which is seven times higher than that
for violent Index crimes (610.8 per 100,000).

** FEDERAL BUREAU OF INVESTIGATION, U.S. DEP'T OF JUSTICE, UNIFORM CRIME
REPORTS (1997).

* The FBI's Uniform Crime Reports Index offenses include: murder and non-
negligent manslaughter, rape, robbery, aggravated assault, burglary, larceny, and ve-
hicle theft.
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Clearly, the vast majority of serious crime is committed
against property and not people. Accordingly, the vast majority
of law enforcement responses consist of the following: respond-
ing to the scene, conducting interviews for purposes of writing a
contact report, and subsequent follow-up investigation (usually
by detectives). Unfortunately, the overwhelming majority of all
police responses involve a property offense in which the victim
seldom, if ever, sees or confronts the offender, and very likely
has no idea who the offender may be. Further, it is highly likely
that these voluminous property offenses do not occur with
much trace evidence (even fingerprints) left at the scene, evi-
dence which the police actually collect and upon which they can
subsequently base their investigation.’

TABLE 2.
CRIME INDEX OFFENSES REPORTED TO FBI
AND CLEARED BY ARREST IN 1997

Index Offense Crimes Known Percent Cleared by Arrest
Murder/Non-Negligent
Manslaughter 14,759 66.1%
Forcible Rape 78,975 50.8%
Robbery 411,137 26.3%
Aggravated Assault 838,711 58.5%

Violence Subtotal 1,343,642 48.3%
Burglary 2,044,918 13.8%
Larceny 6,392,542 19.8%
Motor Vehicle Theft 1,147,391 14.0%

Property Subtotal 9,584,841 17.9%
Arson 76,018 17.5%

Total Index Crimes 11,004,501 21.6%

1997 UNIFORM CRIME REP, FOR THE U.S,, § III, AT 214

The lack of physical evidence in property crimes further
suggests that Index crimes will likely have differential arrest
rates owing to the circumstances surrounding the event, particu-
larly the availability of witnesses or the face-to-face victimization

* See JAMES W. OSTERBURG & RICHARD H. WARD, CRIMINAL INVESTIGATION 523
(2000).
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of violent offenses as opposed to the impersonal victimization of
property offenses. The data in Table 2 represent the Index of-
fenses “cleared” by the arrest of a suspect and attest to the gen-
eral ineffectiveness with which law enforcement solves major
crimes. As would be expected, the police are more successful in
arresting suspects in violent crimes (average of 48.3%; 66.1% of
murder and non-negligent manslaughter, 50.8% of rapes,
26.3% of robberies, and 58.5% of aggravated assaults) than in
property crimes (average 17.5%; 13.8% of burglaries, 19.8% of
larceny/theft, and 14.0% of vehicle thefts).

The property offense data are especially noteworthy. The
data indicate that 9,584,841 property Index crimes were re-
ported by police agencies that also reported clearance data. De-
spite this substantial crime volume, only 17.9% were solved by
artest; therefore, 7,869,154 offenses did not result in the arrest
of a suspect.

We come then to the issue of Effectiveness Test #1. In order
for the UCR Index crimes to represent viable candidates for be-
ing solved by “DNA mining,” there would have to be careful and
painstaking crime scene investigation. In particular, the crime
scene response would have to include forensic technicians and
crime scene technicians (or “criminalists,” as they are often
called) who would scour the crime scene looking for trace evi-
dence like blood, other bodily fluids, tissue, hair, etc., which
carries the DNA of the perpetrator. Thus, the success of the
DNA mining expedition for crimefighting depends on three
fundamental prerequisites: First, the criminal has to leave evi-
dence behind at the crime scene, or on the person or clothing
of the victim, that contains the criminal’s DNA. Second, a
trained technician must search the crime scene for this evi-
dence. Third, the DNA-bearing evidence has to be, in fact,
found, collected, and be of sufficient quantity and quality to
permit DNA testing.

Let us be realistic here about the likelihood of these three
prerequisites actually taking place, rather than permit ourselves
to be swept up in the euphoria exemplified by the proponents
of DNA mining. What do the groups of serious offenses classi-
fied by FBI as Index offenses tell us? The answer is straightfor-
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ward—that DNA databases will not be greatly successful in in-
creasing the extent to which police solve the vast majority of In-
dex crimes. There are two principal and inescapable reasons
for this conclusion. First, law enforcement already does a more
than creditable job (i.e., greater than 50% clearance) of solving
three out of the four violent Index crimes (66.1% of murders;
50.8% of rapes; and 58.5% of aggravated assaults). Second, as
we have shown, the vast majority of Index crimes are property
offenses, and this offense type does not carry a high potential
for beneficial DNA testing, owing to the fact that the usual
property offense crime scene is not likely to have the perpetra-
tor’s DNA, and even if it does, such evidence will hardly be
looked for, let alone collected and tested for comparison to the
databases.

b. Effectiveness Test #2: Non-Index crimes

The argument could be made that Index crimes are not the
only offenses worthy of consideration, that there are countless
other felonies which come to the attention of the police, for
which DNA mining would be beneficial. These other offenses
are known as “Non-Index” crimes.” They are deemed to be less
serious than Index offenses, and, accordingly, the FBI does not
publish counts concerning the number of such offenses that are
reported to the thousands of law enforcement agencies across
the country. The FBI does, however, publish data concerning
the arrests of suspects for Non-Index events. Table 3 provides
FBI estimates of the number of persons arrested in 1997 for the
Index crimes and the large category referred to as Non-Index
crimes.

The arrest data indicate that only 17.8% of all arrests in the
United States involve Index crimes,” and further, only 4.7% of
total arrests concern violent Index crimes, while 13.0% involve
property Index offenses.” The vast majority of arrests, 82.2%,
concern Non-Index, or less serious, offenses; of these, only

% See FEDERAL BUREAU OF INVESTIGATION, supra note 55.
® Id.
® Id.
61 I li
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10.7% concern crimes against persons.” Thus, even if we ignore

the Index vs. Non-Index distinction, only 15.4% of all arrests

concern a violent crime (however serious or minor) against a
63

person.

TABLE 3.
ESTIMATED ARRESTS FOR INDEX AND NON-INDEX OFFENSES
REPORTED TO FBI IN 1997

Index Offense Persons Arrested Percent of Total
Violence 717,750 4.7%
Property 2,015,600 13.0%
Arson 20,000 0.1%

Total Index Arrests 2,733,400 17.8%
Non-Index Offense
Against Person 1,653,600 10.7%
Other 11,004,100 71.5%
Total Non-Index Arrests 12,547,700 82.2%

Total Index Crimes 15,284,300 100.0%

1997 UNIFORM CRIME REP. FORTHE U.S., § IV, AT 222.

Table 4 provides detail about the distribution of arrests
across the Index crimes. Clearly, law enforcement activity is
substantially devoted to the arrest of persons for crimes other
than those involving violence against one or more victims.
These data show that only 26.3% of arrests for Index crimes in-
volve violence against a personal victim.” Similarly, Table 5
provides identical data on the arrests made for Non-Index of-
fenses. Again, arrests for violent Non-Index offenses account
for only 13% of all the arrests for Non-Index crimes.” The re-
maining 87% of Non-Index arrests concern a variety of criminal
behaviors that are not serious and do not involve any type of as-
saultive or violent behavior against a person.

62 Id-
I
“Id
®Id
“Id
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TABLE 4.
ESTIMATED ARRESTS FOR CRIME INDEX OFFENSES
REPORTED TO FBI IN 1997

Index Offense Persons Arrested Percent of Total
Murder/Non-Negligent
Manslaughter 18,290 0.6%
Forcible Rape 32,060 1.2%
Robbery 132,450 4.8%
Aggravated Assault 534,920 19.6%

Violence Subtotal 717,750 26.2%
Burglary 356,000 13.0%
Larceny 1,472,600 53.9%
Motor Vehicle Theft 167,000 6.1%

Property Subtotal 2,015,600 73.0%
Arson 20,000 0.7%

Total Index Crimes 2,733,320 100.0%

1997 UNIFORM CRIME REP. FOR THE U.S., § IV, AT 222

Regarding Effectiveness Test #2, the conclusion is as inescap-
able as was the case for Test #I. Law enforcement activity pro-
duces arrests for Non-Index crimes, which involve “other”
crimes much more often (87%) than for violent crimes (13%).
To what extent, then, will DNA mining be beneficial for the vast
majority of Non-Index crimes? Realistically, the answer must be
that DNA testing is quite irrelevant for these offenses. These
are, by all accounts, less serious crimes, and local law enforce-
ment hardly has the necessary resources to treat these offenses
as though they require the intensive crime scene effort that is
usually reserved for violent crimes against the person.

An alternative perspective on the availability of DNA-
bearing evidence and its collection potential, however, has been
advanced elsewhere. Weedn and Hicks have noted that “at most
crime scenes, there are many kinds of biological evidence: not
only blood and hair but also botanical, zoological, and other
types of substances.”” The authors advance their argument by
citing data collected in one study revealing that blood evidence
was found in 60% of murders and in a similar percentage of

% See Weedn & Hicks, supra note 13, at 2 (emphasis added).
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TABLE 5.
ESTIMATED ARRESTS FOR NON-INDEX OFFENSES
REPORTED TO FBI IN 1997
Non-Index Offense Persons Arrested Percent of Total
Against Person
Other Assaults 1,395,800 11.0%
Sex Offenses (not Rape) 101,900 0.8%
Offenses Against Family 155,800 1.2%
& Children
Other
Curfew 182,700 1.4%
Disorderly Conduct 811,100 6.4%
Driving Under Influence 1,477,300 11.7%
Drugs 1,683,600 13.3%
Drunkenness 734,800 5.8%
Embezzlement 17,400 0.1%
Forgery & Counterfeiting 120,100 0.9%
Fraud 414,600 3.3%
Gambling 15,900 0.1%
Liquor Laws 636,400 5.0%
Prostitution 101,600 0.8%
Runaways : 196,100 1.5%
Suspicion 6,500 0.1%
Stolen Property 155,300 1.2%
Vagrancy 28,800 0.2%
Vandalism 318,400 2.5%
Weapons 218,900 1.7%
All Other Offenses 3,884,600 30.7%

1997 UNIFORM CRIME REP. FORTHE U.S,, § IV, AT 222.

assaults and batteries, while hair was found at the scene of 10%
of robberies and 6% of residential burglaries.” It is obvious, of
course, that the authors’ use of 