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capacity of state and federal agencies to enforce its
HlPAA as a RegLIIatory provisions. Both this meeting and the one yet to be
Model announced (featuring congressional staff and selected

experts as panelists) will address how the HIPAA
model might or might not be useful in regulating

After a brief hiatus afforded by the fall elections and Various aspects of consumer protection, such as enforc-
the trial of President Clinton, the 106th Congress hasing fair claims processing, resolving disputes over
reengaged debate over enhancing consumer protection@enefits, providing consumer information, ensuring
in the health system, with various factions taking Plan content and solvency, making sure that managed
positions similar to those they held at the end of the lastcare plans operate fairly, and enforcing market conduct
session. While legislators position themselves for standards.
possible compromise along a number of substantive
issues, the Department of Labor (DOL) has issued
proposed regulations that for the first time spell out in ORIGINS OF HIPAA
considerable detail how private-sector employee health  Viewed one way, HIPAA was a fairly straightfor-
plans must process benefit disputes. ward expansion of federal standards governing em-
ployee health benefit plans. Viewed another, HIPAA
represented a compromise in which states lost some turf
but benefited from Congress’s bringing self-insured,
private-sector employee health plans outside their
regulatory reachnder regulations similar to those for

The basic task before policymakers is deciding how
to close some of the wider gaps in consumer protec-
tion without imposing excessive costs or onerous
regulatory requirements. Deliberation over the sub-

stance of various consumer protection proposals will X ;
b brop state-regulated insured plans, at least in a few substan-

be accompanied by parallel discussions over howt. In order t t federal mini tandard
broadly such standards might apply across the popula—'ve areas. In order 1o set 1ederal minimum standaras,

tion as well as which level of government will have Congress ratchete_d back state autonomy over regulating
primary responsibility for setting consumer protection heaIFh insurance; in return, it applied new standards to
standards and enforcing them. The leading congressio-se}lf.'Insuer group plans governed by the Employee
nal proposals take markedly different approaches torRetirement Income Security Act 4B74 (ERISA) as
how various arms of the federal government and stateéNe” as other group health plans.

could determine and enforce consumer protections,
while the proposed DOL claimsgaressing regulations
also raise potential jurisdictional conflicts that Con-

gress may have to resolve.
This Forum session and a subsequent one will ISSUE BRIEF/NO. 735

examine some of the key issues that have arisen in th
debate over bolstering consumer protections, with
particular emphasis on the regulatory model presentec
by the Health Insurance Portability and Accountability ; ;

Act of 1996 (HIPAA). In essence, HIPAA was de- gggfrkals':r‘:i'tthF\),S{'csyuﬁgrggg
signed to help people in employer-sponsored health \ashington, DC 20052
plans (and the plans themselves) gain access to health 545/872.1390

insurance, regardless of health status, and to keep {t 202/862-9837 (fax)

once they changed jobs or found themselves unemt nhpf@gwu.edu (e-mail)
ployed and having to buy insurance as individuals. By| www.nhpf.org (Web site)
amending three federal laws and inviting states to
enforce many of its provisions, HIPAA attempts to | Judith Miller Jones, Director

apply uniform minimum consumer protections across| Karen Matherlee, Co-Director

most employment-based group health plans in the] Sandra M. Foote,Co-Director
country. (For a summary of HIPAA’s main provisions, | Michele Black, Publications Director
see Appendix A.)

" Analyst/Writer
Karl Polzer

NHPF is a nonpartisan education and informatipn
Participants at this Forum session will explore early | exchange for federal health policymakers.
regulatory experiences under HIPAA including the




A Federal/State Compromise to bar discrimination based on health status and limit

how plans may apply preexisting condition exclusions

Under current law, the federal and state governmentst
. I . 0 new plan members across all ERISA plans, both
split responsibility for regulating employee health plans .

and health insurance in a variety of ways. ERISA, g\sured and self-insured, as well as other types of group
. . ealth plans.

which governs private-sector employee health plans

providing coverage for about 125 million Americans, To apply these core provisions across a broad part of
creates an uneven playing field in several regulatorythe American population, HIPAA amended ERISA, the

arenas. Because ERISA preempts the application of Internal Revenue Code (IRC), and the Public Health

state laws to private-sector employee benefits plans buService Act, directing three federal departments to

allows states to regulate insurance, states generally canoordinate efforts to enforce the provisions. As depicted
regulate the health benefits of people in fully insured on Figure 1, these “shared” provisions set down uni-
plans (about 60 percent of ERISA plan participants) butform consumer protections standards for people in
not in self-insured plans (about 40 percént). group health plans falling under ERISA (private-sector

plans organized by employers or unions for employees);

; . for group health plans as defined by the IRC (generall
across all ERISA plans, including those that are fully spe%king, ERISX plans plus churi/:h plans)(;gand fo)r/

insured; for example, the Supreme Court has ruled thaﬁ ; :
' [ nsurers under contract with group health plans, includ-
ERISA plan participants do not have access to state law group P

remedies because ERISA’s legal remedies were in-Ing government and church plans.
tended to be their exclusive means of resolving benefit By amending ERISA and the IRC to set standards
disputes in cour. States, however, generally can for group health plans, HIPAA utilized a regulatory
regulate solvency, benefit content, and many othermodel that Congress had established under the Consoli-
features of insured products sold to ERISA-governeddated Omnibus Budget Reconciliation Act of 1985
plans. In part because the extent of state jurisdiction is(fCOBRA) to require plan sponsors to offer people
very dependent on court decisions, there are many grayeaving certain group health plans the option of main-
areas. For example, in some federal circuits it is uncleartaining group health coverage at their own expéiise.
whether and to what degree states can apply consume sense, amending the Public Health Service Act to
protections to ERISA plan participants enrolled in apply the same standards to insurers and some public-
HMOs (which some courts have declared are not in thesector group health plans built on the COBRA model,
business of insurance). It is also unclear whetheradding new layers of complexity and creating new
external review requirements, which have been enactedegulatory roles and responsibilities for the Department
by many states and are under consideration in manyof Health and Human Services (DHHS) and the states.
more, would be preempted for both self-insured and Although HIPAA lays down federal minimum stan-
fully insured ERISA plans. dards, its designers intended for enforcement to occur
at the state level as much as possible.

For some matters, state law is entirely preempted

HIPAA'S APPROACH It has been estimated that HIPAA'’s core portability
requirements help ensure that millions of people chang-
A collection of measures designed to increase accessng jobs are able to maintain their health coverage. The
to health coverage primarily for people in group, GAO estimated that in 1993 more than 20 million
employment-based health plans or people leaving thempeople changed joB#bout 12 million of these workers
HIPAA was enacted by a Congress with Republicans in (along with seven million dependents) had employer-
control of both houses for the first time in more than four sponsored health coverage. According to some observ-
decades. A far more modest approach to health insurers, while HIPAA’s core requirements are helpful to
ance reform than the Clinton administration’s failed some people, even in a time of very high employment,
effort to enact universal coverage, thé darnered  the value of the law will not be entirely evident until the
strong bipartisan support after a series of bitter policy nation enters a period of high unemployment, when
disputes between the Congress and the administrationmany people find themselves between jobs and attempt-

Aware of the regulatory divide created by ERISA Ing to maintain access to health coverage.

preemption, the principal architects of HIPAA, Sens. Having established this regulatory structure with
Nancy Kassebaum (R-Kan.) and Edward Kennedy (D- HIPAA, Congress subsequently utilized it when adding
Mass.), created a complex regulatory structure in orderthree mandates, inserted in appropriations bills enacted



Figure 1

HIPAA’s Applicability to Populations in Various Types of Health Plans

Do HIPAA Protections Apply?

Most plans sponsored by
private-sector employers and unions

(HIPAA standards apply by amending
ERISA and Internal Revenue Code)

Insured
(Rules apply to insurers through
Public Health Service Act)

GROUP, EMPLOYMENT-BASED/PRIVATE SE

YES

(About 75 million people fall
into this category)

Self-Insured
(Rules apply through sponsors

CTOR

YES®

(About 50 million people fall
into this category)

Church-sponsored plans

(HIPAA standards apply by amending
Internal Revenue Code)

YES®

GROUP, EMPLOYMENT-BASED/PUBLIC SECTOR

YES

(But some church plans excepte

(Excepted from HIPAA standards)

Individuals

Medicare, Medicaid

State and local government-sponsoreg YES® NOT BINDING

plans (Employers can opt not to comply
(HIPAA standards apply by amending

Public Health Service Act)

Federal employee plan NO NO

(Standards apply by executive
order, not under statute)

INDIVIDUALLY PURCHASED

YES®

(But most of HIPAA’s
provisions do not apply here)

OTHER GOVERNMENT

?
(Under study by DHHS)

(Standards apply by executive
order, not under statute)

NOT APPLICABLE
(These people are uninsured)

2
(Under study by DHHS)

& Enforcement by HCFA/states, IRS, and/or DOL

® Enforcement by IRS and/or DOL

¢ Enforcement by HCFA/states and/or IRS
4 Enforcement by IRS

€ Enforcement by HCFA/states

~



in 1996 and 1998; these provisions mandate coveragdarly to coordinate implementation efforts, share infor-

requirements for minimum hospital stays in connection mation, and discuss issues that have arisen. According

with childbirth, parity in the application of certain limits  to federal officials, although this level of coordination

to mental health coverage, and coverage standards foamong three departments creates difficulties, implemen-

reconstructive surgery following mastectomy. tation of regulations pertaining to group health plans
has proceeded well.

Gaps HIPAA'’s enforcement scheme involves a great deal

There are gaps in the reach of HIPAA’s core re- Of overlapping jurisdiction, especially with regard to
quirements (its antidiscrimination rules and limits on insured, private-sector employee health plans falling
preexisting condition exclusions). Self-insured state andunder ERISA. For example, an employee of a private-
local government employee health plans are allowed tosector firm excluded from an insured group health plan
opt out of HIPAA's requirements, and many have done by virtue of health status could conceivably call the
so. (In Texas, for example, more than 150 state, countyLabor Department or the Internal Revenue Service
and local entities have opted 8uEederal government ~ (IRS) or either a state agency or DHHS' Health Care
plans, including the Federal Employees Health Benefits Financing Administration (HCFA) in order to enforce
program (FEHB), and state-sponsored health plans thahis or her rights under HIPAA (see Figure 1). Roughly
are not employment-based, are all exempt from half of those protected under HIPAA's core provisions
HIPAA’'s primary statutory requirements (although (about 75 million people) fall in this category. In some
these programs must help establish proof of continuougnstances, when two federal departments and their
coverage so that people may exercise rights underespective regional offices have been simultaneously
HIPAA). FEHB conforms with HIPAA's core stan- involved in responding to a complaint, coordination has
dards under executive order, according to plan adminis-been difficult, according to a HCFA official.

trators. Whether managed care plans contracting with  Notyithstanding the jurisdictional overlaps posed by
Medicare and Medicaid are exempt from HIPAA'S L paa  one state insurance regulator said that it has
requirements and the subsequent mandates is undefgped a purpose by applying to self-insured ERISA
review by DHHS. plans standards similar to those for insured plans. State

The year after HIPAA's passage, church plans insurance regulators estimate that up to 30 percent of
successfully lobbied Congress to exempt some of themfhe health-related complaints they receive come from
from HIPAA's ban on discrimination based on health P€ople in self-insured, private-sector employee health
status. The Balanced Budget of Act of 1997 amendedPlans outside their jurisdiction.

the IRC to lift this requirement for church plans with So far, the three federal departments have not
regard to “both any employee of an employer with 10 or attempted to divide responsibility among them where
less employees .. . and any self-employed individual” or jrisdiction is overlapping. Where consumers might
“any individual who enrolls after the first 90 days of \ant to go for help in enforcing portability rights may
eligibility under the plan”Depending on how health  gepend in part on the enforcement tools HIPAA pro-
plans are structured, it is possible for a plan offered byyides. For example, in some instances DOL may sue the
a church-operated hospital, school, or other type orsponsors of group health plans to compel them adhere
organization to be defined as a church plan, according HIPAA’s requirement8 but it cannot impose fines

to a Treasury Department official. for this purpose. The IRS, however, can levy an excise

HIPAA’s core standards also do not apply to insur- tax on group health plans failing to comply. If portabil-

ers selling nongroup products and to very small group ! fights are being denied by an insurer or managed
health plans (those with fewer than two participants Caré company covering people in a group health plan,
who are current employees.) This definition of “small,” States can enforce HIPAA's requirements having to do

however, allows group health plans composed only Ofyvith insurers. DOL cannot take action against an
retirees to be excluded from the requirements. insurer or managed care company to gnforce HIPAA. If
states do not enforce HIPAA’s requirements, DHHS

may assert federal authority to enforce the requirements
against insurers and can impose sanctions, including
HIPAA requires three federal departments to inter- civil monetary penalties of up to $100 a day. If an
pret its core provisions similarly. To do this, the depart- insurer persists in not conforming, although DOL
ments promulgate regulations jointly. Staff meet regu- cannot enforce HIPAA'’s provisions by taking action

Jurisdictional Overlaps



against the insurer, it can take action against the plan PWBA officials interviewed said that they are in the
sponsor to enforce the law; furthermore, it could also early stages of implementing HIPAA (focusing primar-
refer the case to the IRS, which has the ability to levyily on developing regulations and educating people
the excise tax, according to DOL officials interviewed. about the law) and that they are developing a long-term
So far, neither of the federal agencies has fined, taxedcapacity to enforce consumer protections for partici-
or sued a group health plan or insurer to enforce pants and beneficiaries in group health plans.

HIPAA. Group plan participants and beneficiaries also

may enforce their rights by suing under state law or Regulating Insurers

ERISA, which allows them to win “equitable relief”

. : As noted above, HIPAA prevents both group health
(the benefits due them) in court but not damage awardsiolans and health insurers selling products to those plans

from refusing to cover individual members or charging
them higher prices based on health status. In addition,
More than half of the hundreds of thousands of health insurance issuers (state-regulated insurers and
inquiries (including complaints) DOL received lastyear managed care plans) are required to renew coverage for
pertained to health coverage issues. The largest categroup health plans and are required to make all products
gory of health inquiries concerned how to keep continu- available to small group health plans (covering 2 to 50
ation coverage under COBRA. Many people also employees) if they sell in that market segnfent.
expressed an interest in how to maintain their access to
coverage under HIPAA. In almost all instances in
which group health plan sponsors have been in viola-
tion of HIPAA, simply notifying them of the new
requirements has sufficed to bring them into compli-
ance; of the more than 150 cases referred to DOL's
HIPAA implementation team in fiscal year 1998, only
two or three had to be referred to field offices for
further investigation, according to DOL officials.

Regulating Group Health Plans

HIPAA also imposes standards for insurers selling
toindividuals. These standards are primarily directed at
helping people coming out of group plans maintain
access to coverage. Unless a state implements an
“acceptable alternative mechanism,” such as a high-risk
pool, insurers in the individual market must guarantee
issue certain products and apply no preexisting condi-
tion exclusions to “federally eligible individuals.”
These are people who have had at least 18 months of
During the past four years, DOL's Pension and continuous covexrge, mostecently in a group health
Welfare Benefits Administration (PWBA) has added plan, and who have exhausted any available continua-
considerable staff to respond to benefit inquiries tion coverage under COBRA or similar state laws as
concerning pensions and other benefits, includingwell as other coverage options. (To be eligible, their
health coverage. Four years ago, the agency had only 1previous coverage also must not have been canceled for
benefit advisors, all located in Washington, and did not nonpayment of premium or for fraud.) Health insurers
have its current capacity to investigate individual health serving the individual market also must renew policies,
benefit complaints. PWBA now has 58 benefit advisors, not only for the federally eligible people just described,
3 to 4 of whom are assigned to each of the department’ut marketwide. As discussed in greater detail later,
15 regional and district offices, and is authorized to hire HIPAA does not restrict what insurers may charge.
another 20. Representing a significant change in PWBA
administrative practice (PWBA officials called it an Varying Levels of Preemption
improvement in “customer service”), the benefit advi-
sors now regularly investigate individual disputes over
health coverage and try to resolve them.

In applying standards to insurers, HIPAA is an
amalgamation of several models of federalism, defined
here as the division of responsibility for determining

If talking with the plan sponsors does not resolve a and enforcing policy between the federal government
coverage dispute or other issue, DOL may advise and the states. Nothing in HIPAA modifies the strong
participants of their legal options or refer them to legal federal preemption expressed in ERISA’s Section 514,
aid organizations, where available. The department'swhich prevents states from regulating self-insured
authority to go to court on behalf of individuals is group health plans. In general, HIPAA’'s standard of
ambiguous. The department usually will not sue a planfederal preemption for its substantive provisions regard-
unless what is at issue (a benefit denial or violation of ing accessibility, portability, and renewability is far
HIPAA, for example) impacts the plan’s entire mem- narrower; HIPAA establishes a federal policy floor
bership. ERISA permits individuals themselves to sue upon which states may add requirements for insurers
their plans for equitable relief. serving group health plans, as long as state laws do not



weaken the federal standards. Federal preemption undemodel or build on it to set federal floors in other sub-
HIPAA, however, is more potent for the statutory stantive areas.

requirements limiting the application of preexisting As noted above  in order to ensure that certain

conditions exclusions by insurers serving group health
. . former members of group health plans have access to
plans. In this area, state laws may not differ from .

federal requirements, except as specificall ermittedmdiViduaI coverage, regardless of health status,
under HIP?AA ’ P P yp HIPAA presents states with a series of policy choices.

First, a state must choose between the “federal fall-
back” approach, which requires all issuers in the
individual market to offer eligible individuals at least

Although they built a federal policy floor, most of two health plans, or an “alternative mechanism,”
those who designed HIPAA assumed that enforcementwhich can be a high-risk pool or other means of
of insurance provisions would take place primarily at providing guaranteed access to coverage for this
the state level. States have the option of enforcingpopulaton. If states fail to act,hen HCFA must
HIPAA's access, portability, and renewability standards enforce the federal fallback approach.

applying to insurers in the group and individual mar- Under the federal fallback approach, used in about

kets:® If states do not pass laws that substantially one-quarter of the states, insurers have three options for
enforce these standards, however, DHHS must do the 4 ' P

enforcing itself, thereby assuming a new regulatory selling policies to eligible individuals. An issuer may
role. When HIPAA was enacted, it was generally offer (a) all of its individual market plansb) only its

believed in Congress and the administration that alll thetWo most popular plans, orc)(two representative

lans—offering higher and lower coverage levels—that
states would opt to enforce these standards and no o . X S
- . . are explicitly subject to a mechanism for spreading risk
allow federal officials to enforce regulations in the

; . . r financial subsidizatioH. One year ago, the GAO
insurance markets, a traditional state domain guarde .

. o .. reported that several problems had cropped up in the
by the National Association of Insurance Commission-

ers (NAIC). (The McCarran-Ferguson Act of 1945 states using th_e federal _fa}llback a_pproach, |ncIu_d|ng
; ; . . carrier marketing and pricing practices that restricted
reinforced states’ role as primary insurance regulators

: . consumers’ ability to purchase. The GAO reported that
by stating that no federal law should be interpreted as. ; ; :

S ) X ; insurers were charging premiums ranging from 140
overriding state insurance regulation unless it does so

explicitly, while exempting the business of insurance percent to 600 percent of the standard rate to federally

from federal antitrust regulation to the extent it is eligible people. At the time, the GAO also reported that
regulated by the states.) 36 states and the District of Columbia had opted to use

an alternative mechanism. Twenty-two of these states
HCEA’s New Role had phosen a high-risk pool as a way to provide access
to this group of people.

Enforcement a State Option

HCFA faces the prospect of enforcing of HIPAA’s

provisions in five states—Missouri, California, Rhode - . ; )
o .. that it will enforce HIPAA provisions in three of the five
Island, Massachusetts, and Michigan—where legisla- )
: . states that have not enacted laws conforming to HIPAA.
tures for a variety of reasons have failed to enact laws : . ) .
. , . In Rhode Island and Missouri, HCFA is responsible for
to conform with all or some of HIPAA's requirements. . . ; ;
enforcing all requirements applying to health insurers

In the long run, HCFA'’s regulatory role may widen I o r
. under the law, while in California the federal agency must
because HIPAA also requires the federal agency to o .
enforce only the provisions guaranteeing access to

enforce in states that have conforming laws bUtthatfa”individual coverage for federally elicible people. Califor-
to sufficiently enforce them. So far, HCFA has not 9 y €19101e people.

studied the iaws of the 45 states that have made am@ passed legislation enabling the state to enforce the

. S other HIPAA provisions affecting its insurance market.
effort to pass conforming legislation to ensure that they U ; -
-2 HCFA officials are in the process of determining whether
do so. HCFA, also, may not be aware of lapses in

e . the agency will have to enforce HIPAA in Massachusetts
enforcement by state agencies, in part because it lacks

- . g and Michigan and, if so, to what degree.
a mechanism to monitor enforcement activity and must
depend in large part on state regulators to report what In Missouri, the first state in which HCFA began
types of consumer complaints are being received andenforcing HIPAA, a Democratic governor facing a
how they are being resolved. HCFA's regulatory role potential battle over various aspects of insurance reform
also may grow if Congress continues to use the HIPAA decided not to pursue legislation enabling the state to

HCFA's Office of Insurance Standards has announced



enforce the law because he thought consumers wouldsiolations are discovered, HCFA may impose civil
be better off under federal enforcement than undermonetary penalties of up to $100 a day per violation or
reforms the legislature would likely pass. After some refer a case to the Office of Personnel Management,
opposition arose in both Rhode Island’s executive andwhich may attempt to influence insurers with whom it
legislative bodies, enabling legislation also failed to contracts to provide coverage for federal employees to
pass there. Among the factors cited by a state regulatocomply with the HIPAA requirements. HCFA is in the
who helped draft the legislation were a general lack of early stages of developing an enforcement strategy and
interest in reform, a historic aversion to regulation, and has yet to levy any such fines. In fact, DHHS has yet to do
a feeling by some that this was an unfunded federala complete analysis of the degree to which any state’s
mandate. Massachusetts had enacted insurance reformssurance laws, including the five nonconforming states,
that technically do not conform with HIPAA just before fail to match HIPAA's requirements.

the federal law passed and insurance regulators there

began taking steps to implement an alternative mechalssues Raised

nism (guaranteed issue of one standard plan). A stale- ) , . ,

mate in the state legislature, however, has left state While HCFA's ability to enforce HIPAA remains an
regulators in the position of operating with an alterna- ©P€n question, most of the consumer complaints
tive mechanism, while the federal regulators must re_celved by state and federal _regulator_s have more to do
decide whether and how to enforce the federal fallbackVith HIPAA’s substance, particularly with regard to the
rules. State regulators on occasion have enforced som8"oUup-to-individual market mandaeAmong the most

of HIPAA’s requirements in the absence of state prevalent consumer issues concerning the group-to-
legislation to address HIPAA. The issue of how to INdividual mandate are the following:

enforce HIPAA in Massachusetts remains unsettled. m Very few people are eligible.

regional offices said that, in effect, they are trying to o

function as insurance regulators. To accommodate this® Not many people know about their rights under
new role, the Kansas City office has hired staff from  HIPAA.

office has assembled an eight-member HIPAA enforce-  processing applications too slowly, taking applica-
ment unit, including an attorney, to enforce individual  tjons only on certain days of the month, or steering
market requirements in California and potentially assist 4 |pAA eligibles toward standard individual cover-

western states. The Boston office also has added staff.
To be eligible for post-group coverage in the indi-

vidual market without medical underwriting under

HIPAA, a person must pass through several hoops.

Sense. For one thing, th_e _federal agency is regulatingBesides having no break in coverage longer than 63
insurance coverage that it is not also buylng;secondly,days since being in a group health plan, the most

itis attempting to regulate an industry already heavily formidable barrier is exhausting continuation rights

regulated at the state level. Another regional official under COBRA. which means ; .
S , paying premiums for 18
noted that HCFA regulators were used to using “large or more months at 102 percent of group rates. Many

_hammers" in _other areas of activity bl_Jt Were_discover- eople cannot afford to stay on COBRA for that long,
ing that state insurance departments in practice use Iesgarticularly if they are unemployed. Those that do
dramatic interventions to enforce rules. persevere tend to be sicker than average, thereby
Both the Kansas City and San Francisco offices havecausing insurers to charge them more than the standard
been responding to complaints and have begun reviewingate (unless state law imposes rating restrictions such as
policies offered by insurers in the individual market. community rating). In response to a question about the
According to an official in HCFA's central office, en- price of coverage in California for HIPAA eligibles, a
forcement tools available to the federal agency includeHCFA regulator commented that from the consumer’s
“market conduct surveys,” which involve monitoring point of view: “It's ‘sticker shock’ all along the way.”
insurers’ practices in response to complaints, and “policy Price shocks occur as a person moves from paying only
form reviews,” which involve periodic examination of the employee’s contribution toward group coverage to
insurance policy forms and other documentation. If paying a little more than the group rate under COBRA,

One regional official said that enforcing HIPAA has
been a new experience for HCFA in more than one



and, finally, in California at least, to paying 250 to 300  An insurance regulator in Delaware said that the
percent of the standard rate for individual health insur- state opted to enforce HIPAA as a federal fallback state
ance. Compounding the shock is the fact that thefor several reasons, including time constraints and the
standard rate for individually purchased health insur- fact that it had not enacted individual market reforms
ance is usually significantly higher than the cost of before HIPAA. Developing an alternative mechanism
comparable coverage at a group rate. at the last minute did not seem worth it for the fewer
Although HIPAA set a federal floor intended to than 100 people that state officials estimated would be

guarantee federally eligible people access to insurance!19iPI€ for group-to-individual coverage.

the number of policy options available to states and  with a few exceptions, state officials reported many
insurers to accomplish this goal, coupled with virtually fewer problems with implementation of the group
no federal rules concerning what insurers may chargemarket requirements under HIPAA, which were based
for such coverage, means that the federal “floor” can beon NAIC model laws that many had already enacted.
experienced at a wide variety of levels by consumers inBefore HIPAA, most states, but not all, had enacted
different states. For example, in states that rGQUiresma||-group insurance reforms, such as guaranteed
community rating in the individual market, such as New jssye and guaranteed renewability. (For example, 24
Jersey and Vermont, HIPAA eligibles like anyone else states did not guarantee issue products to small groups
have access to insurance at an average price; assumingt did not have guaranteed issue legislation encompass-
that these people are sicker than average, their insuring all groups from 2 to 58) The biggest headache
ance would be subsidized by younger, healthier individ- reported by most was having to sift through hundreds of
uals. In states offering access to HIPAA eligibles pages of insurance law to make sure they were in

through high-risk pools, the law caps their premiums at technical compliance with the federal statute.
200 percent of the standard rate. Arkansas’ HIPAA

eligibles have access to coverage through a state high- An insurance regulator in Arkansas, which did not
risk pool at about 115 percent of the “new business” require guaranteed issue of products in the small-group
rate in the marketplace (with a rate increase possibly orimarket before HIPAA, said that, while HIPAA portabil-
tap), while premiums in Minnesota’s and South ity and renewability requirements generally have been
Carolina’s high-risk pools were set at 125 percent andsuccessful, guaranteed issue was a “big mistake,”

200 percent of the standard rate, respectively. helping to cause recent rate increases of more than 20
percentin that market segment. A regulator in Colorado

reported some very small groups (of one to five people)
had been “gaming” the guaranteed issue requirement by
initially purchasing relatively cheap high-deductible
coverage when members were healthy and later switch-
ing to plans offering first-dollar coverage once someone
came down with a costly medical condition.

Rates in several federal fallback states tend to be
higher still. For example, North Carolina regulators
surveyed insurance carriers and found that 24 offered
HIPAA eligibles insurance on a guaranteed availability
basis (five insurers chose to offer the representative
plans with options for higher or lower levels of cover-
age and 18 opted to offer their two policies with the
largest premium volume). On average, these policies Federal regulators covering Missouri said that so far
were priced at about 300 percent of the standard rate, ghey have been focusing most of their energies on
level that one state insurance regulator said was probaenforcing in the individual market but did mention that
bly not merited by the health status of the HIPAA the most frequent complaint about the group market
eligibles but rather caused by insurers’ fear of taking onwas that many state and local plans had opted out of
too much risk. Rates in Colorado ranged from 200 HIPAA's core requirements. One state regulator
percent to 300 percent of standard, prompting onementioned that guaranteed renewability could cause
regulator there to comment that, without rate controls, problems by foreclosing individual-market insurers’
guaranteed issue in the individual market “is largely a ability to automatically cancel policies at age 65 when
joke.” Insurance officials in several other states agreed,most people become eligible for Medicare. In theory,
observing that high prices make coverage unaffordableshe said, carriers could continue to cover such people as
for most people. HCFA's regional office in Kansas City a separate block of business, thereby undermining the
noted that rates for HIPAA eligibles in Missouri were laws that standardize Medigap policies and possibly
reported to be up to 600 to 700 percent of the standardtausing Medicare beneficiaries to lose their window of
rate and a state legislator interviewed said that the uppeppportunity to purchase community-rated Medigap
limit might be even higher. coverage.
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HIPAA AS A MODEL determine eligibility to enroll or as a basis for setting

, remiums) to insurers in the individual market.
As federal and state regulators work to establlshp )

HIPAA’s complex regulatory structure, several bills ~ The House Republicans’ patient protection legislation,
before Congress would build on it. The Democrats’ reintroduced as H.R. 448 on February 2 by Rep. Michael
Patient Bill of Rights (S. 6/H.R. 358) would do so most Bilirakis (R-Fla.), uses the HIPAA framework more
dramatically by adding more than 25 new requirements, extensively than the Senate Republican bill, but far less so
many of which are designed to regulate managed cardhan the Democrats’. The House bill would use this
practices. For example, the bill would set standards forframework to apply standards concerning access to
access to emergency care, coverage options that may beénrestricted medical advice; emergency medical care;
offered, choice of providers, access to specialty care,0bstetric, gynecological, and pediatric care; and informa-
continuity of care, coverage for individuals participating tion regarding plan coverage, managed care procedures,
in clinical trials, access to prescription drugs, adequacyhealth care providers, and quality of medical care by
of provider networks, nondiscrimination in delivery of amending ERISA, the IRC, and the Public Health Service
services, internal quality assurance programs, collectionAct. The House Republicans’ bill would require closed-
of standardized data, the process of provider selectionpanel HMOs to offer a point-of-service option to group
drug utilization review programs, patient information, health plans through amendments to the Public Health
protection of patient confidentiality, grievance pro- Service Act, but does not amend ERISA or the IRC to
cesses, internal and external appeals of adverse determiequire group health plan sponsors to offer such coverage.
nations, and prohibition on interference with certain (If sponsors declined to purchase coverage with a point-
medical communications. The Democrats’ bill reaches of-service option, the closed-panel HMO would be
more people than HIPAA’s core provisions through required to offer such coverage to individual participants

amendments that would extend most of its provisions toto supplement their group coverage.) The bill includes a
state and local government plans (not letting them optnumber of other measures that would have major effects

out) and to insurers selling to individuals. on state insurance regulation, including some designed to

) ) ) ) expand small businesses’ access to coverage through
The Senate Republicans’ “Patients’ Bill of Rights association plans and “HealthMarts.”

Plus Act” (S. 300), takes a much more targeted ap-
proach to regulation of health benefits and insuranceStates’ Willingness to Play
than the Democrats’ bill with regard to both substance
and breadth of the population covered. Introduced by
Senate Majority Leader Trent Lott (R-Miss.), the bill
would establish several new standards applying to sel
insured ERISA health plans only, including rules about

As noted above, a critical element of HIPAA's
enforcement strategy is states’ willingness to enforce
f_minimum standards established by the federal govern-
ment for insurance markets that states have traditionally

access to emergency medical care; coverage option egulated. While 10 percent of the states have declined

that can be offered; access to obstetric, gynecological,O dq SO W'tth regard to HIPk,)AA Iali:clests andf pc_)rta}blllty
or pediatric care; continuity of care; and protection of Eeﬁu'.remsn",s," Thore m?jyt € fl ely to refrain d rom
communications between providers and patients. TheseP aﬁ'ntg a MWI reé;ar N etn o(rjcmé; manaﬁe Car?
standards would apply only to ERISA plans that are regulation. hanaged care standards, such as rules
“not fully insured.” Therefore, if S. 300 were enacted, determining th_e adequacy of provider netwqus, may be
the Labor Department might find itself regulating har_de_r to define and may be more !ocahzed due to
aspects of the health system (much like HCFA is variation in health care markets, some insurance regula-
regulating aspects of the insurance system unolerIors have noted. However, others note that many states

HIPAA). The Senate Republican bill would establish have enacted more stringent consumer protections, and

new information and appeals standards to all ERISAZ _federal floor the_1t_did not preempt such standards
plans but does not amend the Public Health Service Actm'ght not be too difficult to implement.

to apply these standards to insurers and state and local Recent tensions arising from federal preemption of
government group health plans. S. 300, however, doestates’ traditional activity in regulating insurance
build on and extend the HIPAA model with regard to indicate that fewer states might choose to enforce
barring the use of genetic information by group health federal standards, especially if those standards are at
plans and insurers. This is done by adding to nondis-odds with state regulatory practices. The more the
crimination requirements already in place for group HIPAA model is used to impose standards that are not
health plans and group insurers and by applying re-popular with the states, the more enforcement activity
quirements (forbidding use of genetic information to will have to occur at the federal level.
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The Labor Department’s effort to strengthen the m What does the early experience with implementing
ERISA’s minimum standards for handling disputed HIPAA tell us?
benefit claims, as well as legislative proposals spelling — About the law’s substance?
outinternal and external review procedures, have raised — About its enforcement structure?
the concern of many state insurance commissioners — About its ability to protect consumers?
about the degree to which new federal rules might g
preempt state laws applying to insurers in these areas.
In September 1998, the Labor Department published
proposed regulations that would significantly shorten
the period of time required for processing claims,
provide for expedited review of urgent care claims, ® What do we know about the ability of federal
require plan fiduciaries to consult with independent ~ agencies to enforce HIPAA's provisions?
health care professionals in appeals of any adverses Can this model be applied to managed care regula-
benefit determination involving a medical judgment,  tjon and other areas?
require de novo review of appealed claims, and make
other changes to long-standing ERISA claim processing™
regulations largely devoid of specific requireméfits. - Y
The Labor Department also supports establishing CONceming @ basic rights, i) plan contents, and
external review standards under ERISA and expanding  (C) Operations of insurers and managed care entities?
court remedies available to consumers but does notm |s HIPAA more effective at regulating group health
have the authority to do so through regulations. benefit plans than insurers and managed care com-
panies?

Are the three federal departments and states coordi-
nating effectively? Is their jurisdictional overlap
inefficient? Is it necessary to accomplish HIPAA's
objectives?

Does the HIPAA model work better for some types
of regulations than others? For example, for rules

While the NAIC has advocated that Congress amend
ERISAto provide consumer protections for self-insured m What is the likelihood that states would opt to
plans that states can not regulate, Kansas Insurance enforce federal standards in various substantive
Commissioner Kathleen Sebelius recently testified that  areas? Would enforcing managed care standards, for
“with respect to state-regulated insurers and health instance, ensuring network adequacy, create a fiscal
plans, we continue to believe that the states are better burden for states that have not already implemented
able to determine what works best in their market-  such standards?
place.™ Warning that preemptive federal actions could
leave consumers with fewer protections, Sebelius
characterized the delivery of health services as a local
activity shaped by geographic and demographic factors,
the level of market penetration by different types of
entities, the composition of the health care workfor_ce, Speakers
and consumer preferences. She argued that a single

federal standard would be difficult to apply and might _ Daniel J. Maguire is director of the Health Care
stifle innovation in local markets. Task Force for the Pension and Welfare Benefits Ad-

ministration in the Department of Labor. His responsi-

bilities include leading the department’s participation in
THE FORUM SESSION developing regulations with the Department of Treasury
and DHHS under HIPAA, the Mental Health Parity Act,
the Newborns’ and Mothers’ Health Protection Act, and
The Women’s Health and Cancer Rights Act.

m |s HIPAA's enforcement structure too complex? Are
there other options for setting a federal floor for
regulating health benefits and insurance? How might
HIPAA's enforcement structure be streamlined?

At this meeting, state and federal regulators will
share experiences and observations about early effort
to implement HIPAA. Several short presentations will
be followed by a round-table discussion including Alan Tawshunskyis special counsel to the associ-
others knowledgeable about HIPAA. Discussion will ate chief counsel (employee benefits and exempt
also address HIPAA'’s potential as a regulatory vehicle organizations) at the IRS. In this position, he is respon-

in light of what has been learned. sible for supervising many of the chief counsel attor-
neys working on published guidance on employee
Issue Questions benefits issues.

Among the questions to be addressed are the follow- As director of insurance standards of HCFA's
ing: Center for Medicaid and State Operatialas; Angoff



12

is responsible for developing and implementing regula- Butler and Karl Polzer, National Health Policy Forum,

tions under HIPAA. He came to the position early this E'eolr%e F\)/?Iashlljngton _Unlversgy, JEE?S?AQ?GK a?dp"lfmployede
ear after serving as director of the Missouri Depart- H€a!th Plan Protections under " Karl Polzer an

)r<1ent of Insurancge since 1993 P Patricia ButlerHealth Affairs September/October 1997.

. . 2. To understand how to access their legal protections,
Barbara Yondorf is director of policy and research employees must know whether they are in a self-insured plan

for the Colorado Division of Insurance. Working with  (which states may not regulate) but, for several reasons, this
the commissioner of insurance, Ms. Yondorf is respon- may be difficult to determine. Neither the ERISA statute, the
sible for conducting major research and policy initia- labor department, nor the Supreme Court has defined self-
tives and drafting bills and regulations, particularly with insurance explicitly. Second, firms may offer both self-
respect to health insurance issues. Most recently, sh&sured and fully insured plans. Also, many plans use
has worked on small-group health reform in Colorado complex risk-sharing arrangements with providers that they

. . ; ' claim do not constitute insurance. Finally, most self-insured
health carrier grievance procedures, the design of @lans purchase “stop-loss” coverage that is not considered to

benefits pgckage and emp!oyer buy-in program fOf_ thepe health insurance, even though payoffs are contingent on
state’s Child Health Benefit Plan, and a standardizedthe health costs of either individuals in the plan or the entire
health benefit plan description form. group.

Since 1995Tom Jacks has been deputy commis- 3. Pilot Life Insurance Co. v. Dedeaulg1 U.S. 41 (1987).
sioner of the North Carolina Department of Insurance 4. Under COBRA, former employees and their dependents
Life and Health Division. From 1993 to 1995, he was in firms with 20 or more employees are entitled to remain
legal advisor to the North Carolina Health Planning coyered through the employee health plan for specific time
Commission. In this geacity, he was rg@nsible for periods.
developing studies relating to insurance reform, primary 5. General Accounting Office, “Health Insurance Portability:
care, and health care cost containment as well asReform Could Ensure Continued Coverage for up to 25
advising the gubernatorial and legislative study group, Million Americans,” GAO/HEHS-95-257, September 1995,
which made recommendations to reform the state’s’-

health care system. 6. Karen Pollitz, Nicole Tapay, Lauren Polite, Jalena Curtis,

: : : “A Consumer's Guide to Getting and Keeping Health
Wardell Sanders is the executive director of the Insurance in Texas,” Georgetowr? Universityplnsgtitute for
New Jersey Individual Health Coverage Erogram andyealth Care Research and Policy, January 1998.
New Jersey Small Employer Health Benefits Program.
These two health reform boards are state agencied: 'nternal Revenue Code, Sec. 9802(c).
charged with regulating and policing the individual and 8. DOL has the authority to sue a plan for equitable relief if
small-employer health insurance marketplaces inwhatis atissue impacts the plan’s entire membership, but its
conjunction with the state Department of Banking and authority to go to court on behalf of individuals is ambiguous.
Insurance. These segments of the health insuranc&RISA permits individuals themselves to sue their plans for
market cover more than one million state residents. equitable relief.

. - 9. States may elect to treat groups of one as being either in
John Hartnedy is chief life and health actuaryforthe - he individual or the small-group markets; about one-quarter
Arkansas Insurance Department. He has 35 years oObf the states consider these to be small groups.

insurance industry experience, including positions with a . !
. . 10. General Accounting Office (GAO), “Health Insurance
number of well-known insurers, and has worked with a Standards: New Federal Law Creates Challenges for Consum-

variety of products Oﬁe_red in the insurance industry ers, Insurers, Regulators,” GAO/HEHS-98-67, February
today. He began working at the Arkansas Insurancejggg, 18.

Departmentin 1996. In addition to serving as manager of B )
internal analysis, he assists the department with actuaria 1. GAO, "Health Insurance Standards,” 7.

responsibilities including review and consideration of 12. In preparing this article, the author interviewed insurance

HIPAA requirements and equity-indexed products. regulators in 11 states and two HCFA regional offices as well
as in HCFA's central office, the U.S. Department of Labor,

and the U.S. Department of Treasury.

13. Stephen H. Long and M. Susan Marquis with Ellen R.
ENDNOTES Harrison, Peter D. Jacobson, and Jennifer S. Sloan, “Potential
Effects of HIPAA: A Review of the Literature Baseline

1. See “Private-Sector Health Coverage: Variation in |nformation for Evaluating the Implementation of the Health
Consumer Protections under ERISA and State Law,” Patricia Insurance Portability and Accountability Act of 1996: Final
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Report Part Il, RAND Corporation, prepared for the Health
Care Financing Administration, October 1998, 3.

14. For more background information on internal and
external review, see Karl Polzer, “ERISA Health Plan
Denials: Exploring Models for External Review,” National
Health Policy Forum Issue Brief No. 720, June 19, 1998.

15. Kathleen Sebelius, “Testimony of the Special Committee
on Health Insurance of the National Association of Insurance
Commissioners before the Committee on Health, Education,
Labor, and Pensions of the U.S. Senate on Group Health Plan
Comparative Information and Coverage Determination
Standards,” January 20, 1999.
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Appendix A

HIPAA'’s Access, Portability,
and Renavability Rules:

Core Requirements Protecting Individuals

Enforced by the InterhaRevenue Service and the
Department of Labor fogroup health plans and by the
states or the Department blealth and Human Ser-
vices’ Health Care Financing Administratiororf
insurers covering people in group health plans.

Nondiscrimination—Individualsmay nat be excluded
from groyp health plans oryinsures coverirg group
health plans on the basis of factors wlab health
status. Shilarly, the benefits provided, préums
charged, and mployer contributionsmay not vary
within similarly situated groups ofgployees based on
factors related to health status.

Limitations on preexisting condition exclusion
periods—Group health plans or insurers selling prod-
ucts to then may dery, exclude, or limit an enrollee’s
benefits arising from a preexisting condition for no
more than 12nonths followirg the date of enrathent.

A preexisting condition is defined as condition for
whichmedical advicediagnosiscare or treament was
received or reanmendedduring the sixmonths pre-
ceding the date of enrollment. Pregnancy may not be
considered a preexisting condition.

Credit for prior coverage—Group health plans and
insures coverirg them must credit a enrollees period
of prior coverage against itpreexisting condition
exclusion period. Todxcreditableprior coveragenust
have been consecutive, with no breaksiofe than 63
days. For exanple, saneone changing jobshe has
been covered for Bonths may be eligible to have the
new anployer's 12month exclusion period for preex-
isting conditions reducedyl® months.

Certificate of creditable coverage—Group health
plars, issuers, and other entitiegist provide certifi-

period later if thg originally declined to enroll because
they had other ceerage, such as werage under CO-

BRA, or werecovered as a dependent under a spouse’s
coverage and later lost that coverage. Afsménrollee
has a new dependent as a result of birthdoption or

through marriage, the enrollee and depemtdemay
becare eligible fao coveragduring aspecial enrothent
period.

Requirements for Insurers Covering Snall
Groups

Enforced by the states or HCFA.

Guaranteaed issue and guaranteed renewabil-
ity—Insurersamust make all plans available and issue
coverage to ansmall employer appying, regardless of
the groups health status or clais histoy. Coverage
must be renewed with standard exceptions.

Requirements for Insurers Covering Large
Groups

Enforced by the states or HCFA.

Guaranteed renevability— Coveragemust be re-
newed with standard exceptions.

Requirements for Insurers Covering
Individuals

Enforced by the states or HCFA.

Guaranteed issue for certain people leavingroup
coverage—Eligible individuals must hae guaranteed
access to at least two difént coverage options. These
peopk are defined as those having atleast18 montts of
prior coverage, the last of which was undgroup health
plan and having had no bre& in coverage of more than
63 consecutie dgys. They alsomust hae exhausted any
continuation ceerage @ailableundeg COBRA, must not
be eligible for ap other group average or Medicare or
Medicaid, ananust not hae lost group ceerage because
of nonpgmentof pramiums or fraud. Stataway choose
toimplementthis option either through guaranteed access
to individual products or through a higisk pool or other
mechanim.

cates of creditable coverage to enrollees whose cover-

age ends. These certificateast documert the period
the enrollee was covered in order to credit thigeti
against a preexisting condiion exclusion period that
may be mposed i the next group health plan or issuer.

Special enrolment periods—People who do not enroll
in a group health plan during their ialtienroliment
opportuniy may be €ligible for a special enrathent

Guaranteed renewability— Coveragemust be re-
newed across the individual health insuranezaket
with standard exceptions.

1. SourcesText of HPAA statueandregulations as well as
GAO'’s “HealthInsurance Standards,” cited above.



