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PREFACE 

First published in 1951 by llarvard Professors A. james Casner and W. Barton 
Leach, Cases and Text on Projwrty established the contours of the modern Property 
course, integrating into one casebook material previously taught in separate 
courses including personal property, estates in land, future interests, convey
atlCing, and landlord and tenanl. Through subsequent editions, the book has 
evolved to reflect continuing changes in property law and the society it serves. 
The increasing importance of intellectual pro pert}. common interest communi
tics, and constitutional limits on the ability of government to acquire and regu
late property, as well as other changes, are reflected in the materials included 
in this sixth edition. 

This edition also responds to changes in the first year curriculum that have 
cut the number of hours devoted to Property and increased student options to 
pursue, or opt out of, studying land transactions, wning, marital property, and 
trusts and wills. We have cut back from 1,370 pages in the fifth edition to 944 
in this sixth edition. Chapter.s on medieval land Jaw and toning have been cut 
cmircly and coverage of marital proper!} is limited to a note that covers the 
di£lerences between community and common Jaw property regimes, the ques
tion whether professional degrc<.'s, celebrity status, and fn)lcn ova, sperm, and 
embryos arc marital property sul~cct to division on divorce, rights of the surviv
ing spouse on death of the first spouse, and pre-marital agreements. We have 
also rtplaced a number of principal cases vvith notes and have ruthlessly edited 
those that remain. 
M<~or changes in this edition indudc beginning with a new chapter that intro

duces basic terminology and ideas about property and three causes of action 
that vindicate 1·ights to possess, usc and eftioy property: lJ<.•-;pass, nuisance, and 
conversion. We have added exciting new cases on intellectual property: Keller 
'· Electronic Arts, Inc. (right of publicity), American Broackasting Cos. Inc. , .. 
Acreo Inc. (copyright), Toyota Motor Sales, USA, Inc. v. Tobari, fnc. (nomina
tive lair usc of trademarks). We hav-e also added the latest cases from the U.S. 
Supreme Court on patentable sul~jcct matter: Bilski v. Kappos, Association for 
Molecular Pathology v. Myriad Genetics, Inc., and Alice Corporation Pty. Ltd. 
v. CLS Bank International. Bowman v. Monsanto on infringing use of patented 
seeds rounds out Chapter 4. 

In other changes, nuisance con·mge is split between Chapt<.•r l, which covers 
nast} neighbor disputes, and Chaptei 11, which coYei~ conflicting land use ca'ies. 
New cases on landlord tenant law arc Pmvidence Land Sen ices ILC v. Jones (lease 
with no end date), Miller '· Da,id Grnce, Inc. (landlord tort liability), Elk Creek 
Management Co. v. Gilbert (retaliatOI) eviction), and Amtin Hill Country Reali), 
Inc. v. Palisades Plaza (landlord's duty to mitigate). Chapter 7 adds new cases 
on tenancy in common, an increasingly important way of holding title: Estate of 
Hughes v. Patton (ouster), and Leg Investments v. Boxkr (dlcct of right of first 
refusal on ability to partition). '1\vo new cases have been added to Chapter 9 on 
real estate transactions: G<.·no\'ese Drug Stores, Inc. v. Conn. Packing Co. (chain of 
title), and Commonwealth Elccuic Co.\. MacCardell (Tonens system). 

xxvii 



xxviii Preface 

Finally, Chapter 13 now combines eminent domain and regulatory takings. 
Several older cases have been removed to make way for Kclo v. City of New 
London, Stop the Beach Renourishmenl, Inc. v. Floi-ida Dcp't of Environmental 
Protection, Arkansas Game and Fish Commission v. United States, Lingle v. 
Chevron U.S.A., and Koontz v. St. Johns River Water Management District. 

Despite the cuts, which make this book well suited for a four-unit course, it 
can also be readily adapted for a five- or six-unit course. Most of the fifth edition 
cases that have been cut will be available on our website along with supplemen
tal materials. 

Professors Casner and Leach ended their Preface to the second edition of this 
book, in 1969, by saying: "We wonder why all of our coll('{lgues are not fighting to get 
a chance to teach the first-year prof;erty course. We can only surmise that the;• want to 
live m&re sheltered lives. We do not envy them. "We, too, would not trade places with 
our colleagues. Property is a fascinating and ever-evolving subject. 

• 

• 

• 

Property law engages some of the most important and contentious topics of 
our time including allocation, usc, and conservation of natural resources; 
protection of and access to the fmits of intellectual and creative activity; 
land use regulation; condemning land for private industry; privatizing local 
government through common-interest communities; improving substan
dard housing; and eliminating discrimination in housing. 
Property law involves some of the most immediate and personal of human 
interactions such as buying a house or renting an apartment; fighting ~with 
neighbors over noise, smells, pets, water, and boundaries; protecting prop
erty against trespassers; making gifts; providing for the family on death; 
dividing property on divorce. 
Property law draws the attention of some of the most interesting legal think
ers of our time, as it has in prior generations. The literature is rich. 

The materials in this book arc designed to expose students to the broad sweep 
of property Jaw and to allow them to gain the basic knowledge critical to under
standing property issues and relationships. They engage students in searching 
analysis of the policy choices that face judges and legislatures, and help them 
move along the road to becoming lawyers and scholars. The materials have been 
selected not only for their ability to teach law, lawyering, and legal analysis, and 
to highlight significant policy issues, but also with an eye to the human dramas 
and real-life consequences that make studying Property so interesting, as well as 
so important. The style and presentation are designed to be user-friendly with 
informative notes, examples, and charts. Questions and problems throughout 
the book focus attention in the soundness of n1lings, examine the underlying 
policy issues, and encourage students to think beyond the decided cases. 

To improve readability of the materials, we have sometimes omitted citations, 
corrected apparent typographical and spelling errors and broken up or com
bined paragraphs in opinions without noting the intervention. Footnotes by 
the court or a quoted author retain their original numbers; footnotes we have 
added arc numbered consecutively throughout a chapter. Textual omissions are 
indicated by ellipses. 

November, 2014 

Susan F. French 
Gerald Korngold 
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PART I 

INTRODUCTION TO PROPERTY: 
BASIC IDEAS, LEGAL PROTECTIONS, 

ACQUISITION BY CAPTURE, 
CONQUEST, ADVERSE POSSESSION, 

AND CREATIVE ACTIVITY 

To achieve jnoper self-development-to be a person-an individual needs some 
control over resources in the external environment. The necessary assurances of con
trol talle the form of property rights. 

Margaret jane Radin, Property and Personhood, 
34 Stan. L. Rev. 957 (1982) 

[I]n a state in which private property does not exist, citizens are dependent on the 
good will of government officials . . . . Whatever they have is a privilege and not a 
right . ... Any challenge to the state may be stifled or driven underground by virtue 
of the fact that serious challenges could result in the withdmwal of the goods that 
give people basic security. 

Cass R. Sunstcin, On Property and Constitutionalism, 
14 Cardozo L. Rev. 907,915 (1993) 

Property plays a fundamental role in our society, providing us with the mate~i~l 
things we need to sustain life and a base from which we can participate in CtVlC 

life. For most of us it does much more. We use our clothes, cars, and personal 
possessions to differentiate ourselves from one another; we use our property to 
shelter and nurture our families; and we use our wealth to support causes we 
want to support. Protection of our property is vital to our sense of security and 
is a core function of our legal system. But property law does not just protect pre
existing entitlements. It mediates disputes among those with too little property 
and those who have "too much," sometimes forcing reallocations for private or 
public good. It also resolves disputes among public-minded folks who claim that 
owners of historic sites and buildings, wetlands, wildlife habitat, rain forests, 
and the like should be regulated to protect public interests and the owners w?o 
want to stay in control of "their" property. Other disputes involve commumty 
claims of rights to regulate development in the interests of planning to meet 
community objectives for safety, traffic control, amenities, and fiscal support, 

1 



2 1. Introduction to Property 

and more contentiously, claims of the government to take private property f01 
economic development. Propett) lies at the core of our society. Throughout 
history disputes over property have been some of the most contentious and they 
remain so today. 

In the first four chapters of this book we introduce you to four very funda
tn(·ntal aspects of this critical sul~ject: (1) the basic causes of action available to 
protect interests in property; (2) acquiring property by capture, finds, and sal
vage; (3) acquiring property by conquest, adverse possession, and prescription; 
and ( 1) protecting property acquired by creative activity (herein of intellectual 
property). 

To illustrate the very broad range of property law, we have included cases 
ranging from land to human body parts, with stops for wild animals, oil and gas, 
water, cash, sunken treasure, stolen art, human cannonball performances, celeb
rity personas, copyrights, trademarks, and patents. We also introduce you to a 
variety of perspectives on the rok of property-particularly private property. 
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