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Wakefield: Problems Associated with the Management of Solid Wastes: Is There

PROBLEMS ASSOCIATED WITH THE
MANAGEMENT OF SOLID WASTES: IS
THERE A SOLUTION IN THE OFFING?

Within the past decade, the level of environmental conscious-
ness within our society has increased appreciably with the recog-
nition of how delicate the ecological balance is and how easily it
may be disrupted.! Such consciousness has manifested itself pri-
marily in stricter standards governing the emission of pollutants
into the air and water. Unfortunately, this justifiable preoccupa-
tion with the quality of our air and water has overshadowed the
needless desecration of America’s land resources through the in-
adequate and environmentally unsound practices associated with
the disposal of solid wastes.?

! Note, Garbage, The Police Power, and the Commerce Clause, 8 Cap. U. L.
REv. 613 (1979) [hereinafter cited as Garbage].

3 The Solid Waste Disposal Act, 42 U.S.C. § 6903(27) (1976), defines solid
waste as:

[Alny garbage, refuse, sludge from a waste treatment plant, water sup-

ply treatment plant, or air pollution control facility and other discarded

material, including solid, liquid, semisolid, or contained gaseous material

resulting from industrial, commercial, mining, land agricultural opera-
tions, and from community activities, but does not include solid or dis-
solved material in domestic sewage, or solid or dissolved materials in

irrigation return flows or industrial discharges. . . .

The West Virginia Legislature has defined solid waste as:
[A]l putrescible and nonputrescible solid waste substances, except
human excreta, including but not limited to garbage, rubbish, ashes, in-
cinerator residue, street refuse, dead animals, demolition and construc-
tion waste, vehicles and parts thereof, tires, appliances, sewage plant
sludge, commercial and industrial waste and special waste, including but

not limited to explosives, pathological waste and radioactive material,

except those commercial and industrial wastes and special wastes which

are under the control of the department of natural resources or the West

Virginia air pollution control commission, or both, or of the United

States government.

W. Va. Cope § 16-26-3(12) (1979 Replacement Vol.).

This article does not address problems relating to the disposal of such solid
wastes as explosives, radioactive wastes or toxic materials. These wastes are com-
monly referred to as hazardous wastes and pose special problems pertaining to
their treatment, transportation and storage.

131
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The purposes of this Note are to identify the scope of the
solid waste disposal problem both nationally and in West Vir-
ginia; to examine the federal and state legislative responses to
this problem; to analyze whether the West Virginia statutory
scheme is effective in the disposition of the problem; and, finally,
to advance recommendations which will facilitate the realization
of environmentally sound solid waste disposal practices.

I. GENERAL OVERVIEW

The increased pollution of our land via improper solid waste
disposal practices can be attributed to three sources. First, in-
creased population has proportionately increased the generation
of solid wastes.® Second, the increased affluence of the American
lifestyle, with its emphasis on convenience, has further com-
pounded the problem. Finally, with open burning and dumping
into water largely precluded as disposal methods by federal legis-
lation,* dumping on land has become the only remaining and
most convenient method of disposal due to the virtual non-exis-
tence of active regulatory control.®

Currently, most solid waste disposal is accomplished through
the utilization of landfills.® Landfills can be characterized as ei-
ther open dumps?® or sanitary facilities,® with the former often-
times categorized as such simply to provide a facade of compli-

3 Congress has determined that the annual amount of solid waste generated
nationwide is approximately four billion tons. An annual increase of eight percent
is anticipated based on current growth patterns. H.R. Rep. No. 94-1491, 94th
Cong., 2nd Sess. 3, reprinted in [1976] U.S. Cope Cong. & Ap. NEws 6238, 6240.

4 See, e.g., 33 U.S.C. §§ 1251-1376, 1401-1444 (1976).

% R. Andersen, Resource Conservation and Recovery Act of 1976, 1978 Wis.
L. Rev. 635.

¢ Garbage, supra note 1, at 613.

? An open dump “means a land disposal site at which solid wastes are dis-
posed of in a manner that does not protect the environment, is susceptible to open
burning, and is exposed to the elements, vectors and scavengers.” 40 C.F.R. §
241.101(m) (1979).

8 A sanitary landfill is:

[A] land disposal site employing an engineered method of disposing of

solid wastes on land in a manner that minimizes environmental hazards

by spreadng the solid wastes in thin layers, compacting the solid wastes

to the smallest practical volume, and applying and compacting cover

material at the end of each operating day.
40 C.F.R. § 241.101(s) (1979).
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ance with local health laws.? It is estimated that fully ninety-five
percent of all disposal sites are open dumps and that such “opera-
tions” handle well over half of the nation’s waste.*®

The hazards attendant to improper solid waste disposal prac-
tices are manifold. Congress has identified at least seven signifi-
cant dangers.?* These include:

1) Fire hazards which result from the burning of solid
waste. Many open dumps are intentionally burned to reduce vol-
ume while other fires are started indiscriminately. Due to the
physical and chemical nature of open dumps, it is practically im-
possible to extinguish an open dump fire. Specifically, few efforts
are maintained to establish earthen fire breaks in an open dump
such as those incorporated into sanitary landfill design.®

2) Air pollution via open burning. Open burning of solid
waste material is considered to be one of the largest contributors
of particulate matter and, as such, definitely affects air quality.’s

3) Explosive gas migration into neighboring areas. A highly
combustible gas generated in open dumps is methane, a by-prod-
uct of organic decomposition. Migration of such gas certainly fa-
cilitates conflagration.**

4) Surface and ground water contamination. Water quality
is negatively affected by improper solid waste disposal practices,
particularly open dumps. Such dumps, by their physical nature,
allow rainfall, springs and surface water to enter and influence
the chemical and biological processes which are active or poten-
tially active in waste material. This water leaves the dump area as
leachate'® and characteristically carries suspended or dissolved
substances wherever it flows. Some of the substances commonly

* Andersen, supra note 5, at 645.

10 Id. at 646.

1 HR. Rep. No. 94-1491, 94th Cong., 2nd Sess. 37, reprinted in [1976] U.S.
Cobe Cona. & Ap. News 6238, 6275.

13 Mip-OHI0 VALLEY REGIONAL PLANNING AND DEVELOPMENT COUNCIL, SOLID
WASTE 6-7 (1979) [hereinafter cited as MOVRC].

s Id. at 6.

“Id at 7.

18 Leachate is a “liquid that has percolated through solid waste and has ex-
tracted dissolved or suspended materials from it.” 40 C.F.R. § 241.101() (1979).
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contained in leachate are heavy metals such as chrome and lead.*®
This contamination of water supplies is probably the greatest
concern because once pollited, an aquifier may not be usable as a
drinking water source for decades.’?

5) Disease transfer through vectors such as rats and flies.
Solid waste disposal facilities typically attract and harbor rats,
flies, scavenger birds, dogs and other biological vectors. When an
open dump reaches its capacity to carry vermin, the excess popu-
lation migrates from the dump in search of a new home. Often-
times, such vermin will take up residence near areas of human
habitation, transporting infectious diseases with them. Such
health hazards are effectively eliminated in properly designed and
operated sanitary landfills.?®

6) Personal injury. Solid waste collection and disposition is
a hazardous occupation. Collection and disposal workers suffer in-
juries at four times the rate of all industry.’® Additionally, im-
proper disposal enhances the risk of injury to unauthorized scav-
engers who frequent open dumps in search of salvageable
material,

7) Aesthetic blight. Open dumps, litter and other inept
solid waste disposal practices do not lend themselves to the aes-
thetic potential of any geographical area.?® It is this sensitive per-
ception which probably inspires the most intense agitation over
environmentally unsound disposal methods.?

II. ScoPE oF THE PROBLEM IN WEST VIRGINIA

West Virginia’s experience with solid waste disposal is indica-
tive of the problem nationwide. Comprehensive approaches to
state and local solid waste management are rare,?? particularly in
West Virginia.?® A number of factors militate against the develop-

1¢ MOVRC, supra note 12, at 6.

17 U.S. ENVIRONMENTAL PROTECTION AGENCY, SoLip WASTE Facts 4 (1978).

18 MOVRC, supra note 12, at 7.

12 [J.S. ENVIRONMENTAL PROTECTION AGENCY, supra note 17, at 3.

20 MOVRC, supra note 12, at 8.

3t H.R. Rep. No. 94-1491, 94th Cong., 2nd Sess. 37, reprinted in [1976) U.S.
Cope Conc. & Ap. NEws 6238, 6275.

22 Andersen, supra note 5, at 675.

2 There is, however, one area of the state which is doing a credible job to-
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ment of solid waste management systems, especially collection
and disposal operations. Some of the more prominent elements
include an inadequate number of permissible disposal sites, insuf-
ficient collection accessibility, public opposition and, most impor-
tantly, legal impediments.?* Each factor will be individually ad-
dressed in the following section with the exception of legal
barriers, which will be discussed under a subsequent analysis of
this state’s statutory scheme for regulating solid waste collection
and disposal operations.

A. Inadequate number of permissible disposal sites

According to data compiled by the West Virginia State De-
partment of Health,?® there are approximately 562 solid waste
disposal sites throughout the state. Of these, only sixty-seven are
“legal” in that they have been issued operational permits in com-
pliance with Health Department criteria.?® Of the remaining 495
illegal sites, 141 are categorized as sponsored in that someone ac-
knowledges responsibility for exercising a degree of control over

ward coping with solid waste disposal problems on a comprehensive basis, Consid-
erable success has been achieved in the geographic area serviced by the Region
VII Solid Waste Authority. The Region VIII Solid Waste Authority, located in
Petersburg, is a semi-independent entity, created in 1974 under the auspices of
the Region VIII Planning and Development Council. (For a discussion of regional
planning and development councils and their raison d’etre, see note 29 infra).
This Authority operates three sanitary landfills serving Hampshire, Hardy, Min-
eral, Pendleton and Grant Counties. Prior to the opening of its first sanitary facil-
ity in 1976, open dumping was the most prevalent disposal method in the area.

3¢ There are additional factors which adversely affect the establishment of
solid waste disposal systems. These include economic limitations, low population
densities and poor road conditions. The population and road factors will not be
discussed in this article because they have an incidental impact on the develop-
ment of comprehensive solid waste management programs. For a more detailed
treatment of these factors, see MOVRC, supra note 12, at 1, 3, 4. Economic limi-
tations will be addressed under a subsequent analysis of the effectiveness of the
current statutory delineation of solid waste powers and responsibilities.

13 See SoLm WaSTE DivisioN, WEST VIRGINIA STATE DEP'T oF HEALTH, A Re-
PORT ON SoLID WASTE DisrosaL IN WesT VIrGINIA 1-82 (1979).

1¢ The West Virginia State Department of Health issues three different clas-
ses of permits depending upon the type of waste to be disposed of in the landfill.
Class I permits are issued for facilities handling hazardous wastes; Class II permits
are issued for facilities containing decomposable waste; and Class ITI permits are
issued those sites accepting only inert materials. W. VA, State Der’r o HeALTH,
Funcrions oF THE SoLip WasTe Division 2 (1979).
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the facility.>” The other 354 sites are considered promiscuous for
lack of an identifiable sponsor.?®* Hence, over eighty-eight percent
of all solid waste disposal in West Virginia is illegal, pointing out
the need for comprehensive solid waste management.

A more drastic situation exists in the geographical area com-
prising Region V.2* There are 68 identified solid waste disposal
facilities in the region,® serving an estimated population of
1650,000.3* Only one facility, however, possesses a Health Depart-
ment permit.® This site is located in the north-central area of the
region, well over 100 miles from various regional locales.”® The
remaining 67 sites are open dumps, with 52 listed as promiscu-
ous.* Additionally, there exist numerous small dumps, utilized by
only a few individuals, which have not been inventoried due to
time and manpower constraints.®® )

*7 SoLp WASTE DivisION, supra note 25, at i.

38 Jd. Practically speaking, an accurate count of these sites can never be given
because their number and location change overnight.

* Region V (Mid-Ohio Valley Regional Planning and Development Council)
encompasses Calhoun, Jackson, Pleasants, Ritchie, Roane, Tyler, Wirt and Wood
Counties and maintains its offices in Parkersburg, West Virginia. It is one of
eleven regional planning and development councils created by the West Virginia
Regional Planning and Development Act of 1971 [codified at W. VA. CopE §§ 8-
25-1 to -15 (1976 Replacement Vol.)]. This Act authorized the designation of plan-
ning and development regions to facilitate intergovernmental cooperation in com-
prehensive planning and development because “problems of growth and develop-
ment so transcend the boundary lines of governmental units that no single unit
can plan for the solution of problems without affecting other units of government
« .. W. VA CobE § 8-25-1 (1976 Replacement Vol.).

Due to the unavailability of statewide information, data compiled by the Re-
gion V administrative staff will be utilized in addressing certain factors which mil-
itate against the development of solid waste management-systems.

* MOVRC, supra note 12, at 5.

s Id.

33 SoLip WASTE DIvisION, supra note 25, at 80.

3 MOVRC, supra note 12, at 5.

* Sonp WAsTE DIvISION, supra note 25, at 11, 25, 55, 65-68, 72-73, 79-81.

3% The following table illustrates disposal facilities and open dumps within
Region V on a county by county basis.
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B. Insufficient collection accesstbility

Only fifty-eight percent of the population of Region V*¢ has
access to regular solid waste collection services. Approximately
one-half of these individuals derive their service from municipal
operations®” while the remaining households obtain their services
from privately owned collection companies.?® Thus, over forty-two
percent of the regional population does not have access to regular
collection service. This unavailability significantly affects disposal
practices, for households have no other alternative but to resort
to open dumping.

On the other hand, regular collection service does not neces-
sarily insure proper disposal. As has previously been noted, only
one permitted facility exists in Region V, thus guaranteeing that
a significant proportion of collectors dispose of their haul
illegally.®®

Open
County Population Permitted Sites Dumps
Wood 87,449 1 17
Wirt 4,523 — 3
Tyler 9,979 — 4
Roane 14,274 —_— 9
Ritchie 10,274 — 15
Pleasants 7,717 — 8
Jackson 22,144 — 7
Calhoun 7,588 — 4
MOVRC, supra note 12, at 5.

3¢ Id. at 4.

37 The following municipalities operate their own solid waste collection ser-
vices: Elizabeth, Grantsville, Parkersburg, Pennshoro, Ripley, Sistersville, Spen-
cer, St. Marys. Id. at 4.

3 Id.

3 In fact, private collectors of solid waste, who are required to obtain certifi-
cates of public convenience and necessity pursuant to W. VA. CobE § 24A-2-5
(Cum. Supp. 1979), are not required to demonstrate that they will be dumping
their wastes in an approved landfill prior to the issuance of such certificates. Only
when a public hearing is held concerning the issuance of such certificates will the
PSC require an applicant to swear under cath that he will dump in a permitted
facility. PSC officials readily concede that “lip service” is more or less paid to this
requirement. Furthermore, public hearings are only held when other certificate
holders within the proposed certificate area protest the issuance of any such cer-
tificate. Interview with William M. Sloan, Director of the Motor Carrier Division
of the W. Va. Public Service Commission, in Charleston, W. Va. (June 1, 1979).
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C. Public opposition

Public opposition to proper solid waste management can gen-
erally be characterized in one of two ways. Resistance may be fo-
cused on the actual establishment of landfills or it may take the
form of reticence to use or pay for disposal services after a landfill
is developed. The former type of opposition is primarily evi-
denced in the extreme difficulty of acquisition of solid waste dis-
posal sites. Individuals are oftentimes reluctant to sell available
land for fear they will jeopardize the value of surrounding re-
alty.*® The latter resistance arises from long-standing habits and
attitudes. People accustomed to disposing of their trash at little
or no cost are reluctant to bear the expense and inconvenience of
environmentally sound solid waste disposal. This is particularly
true of rural residents who have traditionally dumped their refuse
“at. the back acre” or along the roadside as their families have
done for generations.**

At this point, it becomes necessary to examine the various
legislative responses, both federal and West Virginia, to this rec-
ognition that affirmative measures must be undertaken to cope
with the solid waste enigma. The adequacy of these responses will
ultimately determine whether or not proper solid waste manage-
ment will be achieved.

II1. FEDERAL STATUTORY RESPONSE

Federal concern for inept solid waste disposal practices was
first enunciated with the passage of the Solid Waste Disposal Act
of 1965.*% This legislation, however, has been superceded by the
Resource Conservation and Recovery Act of 1976.4®2 Whereas the
primary purposes of the 1965 Act were: “(1) to initiate a national
research and development program relating to solid waste dispo-
sal, including studies directed toward conserving natural re-
sources and recovering and utilizing potential resources in solid
wastes and (2) to provide technical and financial assistance to

4° See Rural West Virginia Counties Work Together to Operate Sanitary
Landfill, SoLip WasTES MANAGEMENT, July, 1979, at 50.

“ Id. at 51-52.

42 42 U.S.C. §§ 3251-3259 (1976) [transferred to or repealed by U.S.C. §§
6901-6987 (1976)]. )

4 42 U.S.C. §§ 6901-6987 (1976) [hereinafter referred to as RCRA].
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State and local governments and interstate agencies in planning,

developing, and conducting solid waste disposal programs,”* the

RCRA goes considerably further in its scope. In addition to pro-

viding extensive technical and financial assistance, the RCRA’s

objectives are to actually regulate the treatment, transportation,

storage and disposal of hazardous waste, to produce energy from

discarded materials through resource recovery techniques and to

expressly prohibit the open dumping of waste materials.*®

The most pertinent aspect of the RCRA to this discussion,
however, is Title IV, which mandates the development of state
solid waste plans.*® To be approved, the state plan must conform
to guidelines published by the Administrator of the Environmen-
tal Protection Agency.*” The state plan must also meet certain
minimum requirements,*® which include:

1) _A prohibition on the establishment of new open dumps.
and a requirement that all solid waste shall be utilized for re-
source recovery or disposed of in an environmentally sound
manner;*®

2) A plan to close or upgrade all existing open dumps;®®

3) The establishment of regulatory powers necessary to im-
plement the plan;® .

4) Provisions that no local government within the state
shall be prohibited from entering into long-term contracts for the
supply of solid waste to resource recovery facilities;*? and,

5) Provisions for resource conservation or recovery and for
the disposal of solid waste in sanitary landfills or any combination
of practices which will insure use or disposal of solid waste in an

4 H.R. Rep. No. 899, 89th Cong., 1st Sess. 11, reprinted in [1965] U.S. CobE
Cong. & Ap. News 3608, 3618-19. .

4 H.R. Rep. No. 94-1491, 94th Cong., 2nd Sess. 52, reprinted ir [1976] U.S.
CopE Cong. & Ap, News 6238, 6290-91.

“ 42 U.S.C. §§ 6941-6949 (1976).

47 The guidelines are codified at 40 C.F.R. §§ 256.01-256.64 (1979).

48 42 U.S.C. § 6943 (1976).

“ Id. § 6943(2).

% Jd. § 6943(3).

5 Id. § 6943(4).

52 Id. § 6943(5).

Disseminated by The Research Repository @ WVU, 1980



West Virginia Law Review, Vol. 83, Iss. 1 [1980], Art. 9
140 WEST VIRGINIA LAW REVIEW [Vol. 83

environmentally sound manner.®®

In addition to prescribing minimum requirements for state
plans, Title IV also outlines the procedure each state must follow
for the development and implementation of the plan. It requires
the governor of each state, after consultation with local elected
officials, to identify the boundaries of each area within the state
whiich are appropriate for carrying out regional solid waste man-
agement. In establishing these boundaries, factors such as urban
concentration and geographic conditions and markets are to be
accorded substantial weight.** The RCRA also mandates that the
governor identify agencies which will develop and implement the
state plan in addition to delineating which solid waste functions
are to be performed by the state and which functions are to be
carried out by regional or local bodies.®

Against the backdrop of the RCRA, an examination of the
statutory delegation of solid waste responsibilities in West Vir-
ginia becomes appropriate. It is through these existing vehicles
that West Virginia will attempt to comply with the RCRA.

IV. Tue WEST VIRGINIA STATUTORY SCHEME

At first glance, it would appear that West Virginia is in the
forefront in providing appropriate statutory mechanisms for com-
plying with the RCRA mandates. Several state agencies have
been delegated regulatory authority over solid waste disposal
practices with one such regulatory body entrusted with the re-
sponsibility of developing and implementing the State Solid
Waste Plan as required by the RCRA.*® In conjunction with this
corapulsory implementation requirement, the legislature has cre-
ated a public corporation whose sole mission is to actively partici-
pate in sound solid waste management. On the local front, the
legislature has granted political subdivisions extensive authority
to establish and manage solid waste collection and disposal
operations.

The following breakdown demonstrates the relative responsi-

58 Id. § 6943(6).

5 See Id. § 6946(a).

s Id. § 6946(b).

%¢ See Id. As previously mentioned, this section requires the governor of each
state to identify an agency to develop and implement the State Solid Waste Plan.
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bilities at both the state and local levels.

A. State Level

At present, there are three agencies or commissions which are
at the forefront of state solid waste involvement.’? They are:

1) West Virginia State Department of Health

The Health Department is the lead agency for solid waste
disposal regulation in West Virginia. The Department possesses
jurisdiction over the regulation of all solid waste matter with the
exception of industrial process wastes. It is responsible for the is-
suance of permits to all persons or entities desiring to establish
solid waste disposal facilities as well as for the promulgation of
plans and specifications with which each facility must comply in

7 Solid waste disposal is not within the exclusive domain of these entities.
Other agencies which play an incidental role in solid waste regulation are:
1) West Virginia Department of Natural Resources

The Water Resources division of this agency is entrusted with the responsibil-
ity of regulating industrial process waste which is typically discharged into rivers
and streams. W. VA. STATE Dep’'r oF HEALTH, FUNCTIONS OF THE SoLip WasTE Di-
visioN 3 (1979). This regulatory authority includes the ability to require any pro-
posed or existing disposal operation which discharges waste material into any of
the waters of the state to obtain a discharge permit. W. Va. CopE § 20-5A-5 (Cum.
Supp. 1979). The Water Resources division may also require the prior submission
of plans, specifications and other data relative to the issuance of any discharge
permit. W. VA, Copk § 20-5A-3(12) (Cum. Supp. 1979). Furthermore, the Depart-
ment of Natural Resources is authorized to promulgate rules and regulations set-
ting water quality standards which govern waste discharges and to inspect facili-
ties, issue orders to compel compliance and revoke permits where non-compliance
results in a reduction in water quality below the standards established by their
rules and regulations. W. VA, Cobe §§ 20-5A-3a(a), -3a(c), -8 (Cum. Supp. 1979).
2) West Virginia Department of Highways

This Department’s authority over solid waste disposal is rather limited. It is
authorized to require and issue permits for any facility which is utilized as a sal-
vage yard. W. Va. CopE § 17-23-3 (1974 Replacement Vol.). This requirement is
applicable to open dumps and sanitary landfills provided they also engage in sal-
vage operations. W. Va. Cobe § 17-23-2(b) (1974 Replacement Vol.).
3) West Virginia Air Pollution Control Commission

This Commission is authorized to require and issue permits for solid waste
disposal which is accomplished through stationary sources of air pollutants (i.e.,
incinerators) as long as such stationary facilities are in compliance with rules and
regulations promulgated by the Commission. W. Va. Cobe § 16-20-11b (1979 Re-
placement Vol.).
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order to obtain and retain the required permit.*® The department
is further empowered to issue orders requiring owners of landfills
to make such alterations as may be necessary to correct condi-
tions which are violative of its regulations.®® Additionally, the De-
partment has been designated as the appropriate agency for de-
veloping and implementing the State Solid Waste Plan as
required by the RCRA.®*® This effort is currently underway with
completion anticipated by January, 1981.

2) West Virginia Resource Recovery - Solid Waste
Disposal Authority

Created by the West Virginia Resource Recovery - Solid
Waste Disposal Act of 1977,%! this body is a direct response to the
problems identified and addressed in the RCRA. The Authority is
a governmental instrumentality of the state and is designated as a
public corporation.®? It holds no regulatory powers but is author-
ized to designate and establish solid waste disposal sheds.®® Fur-
ther, the Authority

may initiate, acquire, construct, maintain, repair and operate
solid waste disposal projects or cause the same to be operated
pursuant to a lease, sublease or agreement with any person or
governmental agency; may make loans or grants to persons and
to governmental agencies for the acquisition or construction of
solid waste disposal projects . . . ; and may issue solid waste
disposal revenue bonds of this state, payable solely from reve-

8 W. Va. CopE § 16-1-9 (1979 Replacement Vol.).

5 JId.

¢ See note 56 supra.

¢t Codified at W. VA. CopE §§ 16-26-1 to -25 (1979 Replacement Vol.) [here-
inafter referred to as the Authority].

€2 W. Va. Cope § 16-26-4 (1979 Replacement Vol.).

¢ A solid waste disposal shed is “a geographical area . . . [designated] for
solid waste management.” Id. § 16-26-3(15).

The authority shall designate the sheds so that: (1) The goal of provid-

ing solid waste collection and disposal service to each household, busi-

ness and industry in the State can reasonably be achieved. (2) The total

cost of solid waste collection and disposal and the cost of solid waste

collection and disposal within each shed and per person can be kept as

low as possible. (3) Solid waste collection and disposal service, facilities

and projects can be integrated in the most feasible, dependable, effec-

tive, efficient and economical manner.
Id. § 16-26-8.
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nues, to pay the cost of, or finance, in whole or in part, by
loans to governmental agencies, such projects.®

In short, the Authority is empowered to participate, either di-
rectly or indirectly, in the development and operation of environ-
mentally sound sanitary landfills.

3) West Virginia Public Service Commission

The Public Service Commission’s role in solid waste is at the
opposite end of the spectrum from that of the Health Depart-
ment and the Authority. Although it is also a regulatory body, its
endeavors are focused on the collection rather than the disposal
aspects of solid waste management. The PSC is delegated the re-
sponsibility of regulating any person or entity desiring to serve as
a solid waste hauler or collector. Such private haulers come under
the jurisdiction of the PSC by virtue of their statuses as common
carriers.®® In order to engage in such an enterprise, the collector
must obtain a certificate of public convenience and necessity from
the PSC.%® In the course of issuing such certificate, the PSC is
authorized to initially set®” and continually regulate the rates to
be levied by the collector.®® Additionally, the PSC is authorized to
prescribe rules and regulations governing the quality of service
rendered.®®

& Id. § 16-26-5.

% A common carrier is “any person who undertakes, whether directly or by
lease or any other arrangement, to transport passengers or property, or any class
or classes of property, for the general public over the highways of this State by
motor vehicles for hire, whether over regular or irregular routes . . . .” W. Va,
CopE § 24A-1-2 (1976 Replacement Vol.).

¢ Id. § 24A-2-5 (Cum. Supp. 1980).

7 As a practical matter, the rates stated in the application for the certificate
of public convenience and necessity are generally approved. Only when a protest is
filed or when the rates are clearly exorbitant will the PSC disapprove them. Inter-
view with William M. Sloan, Director of the Motor Carrier Division of the W. Va.
Public Service Commission, in Charleston, W. Va. (June 1, 1979).

¢ W. Va. CoDE § 24A-2-4 (1976 Replacement Vol.).

¢ Id. § 24A-2-3. The quality of solid waste collection service to be rendered
by holders of certificates of public convenience and necessity is prescribed in Pub-
ric Service ComMmissIoN oF WEST VIRGINIA, RULES AND REGULATIONS FOR THE GoOV-
ERNMENT OF MoOTOR CARRIERS OF PASSENGERS AND PROPERTY, §§ 7.00-7.03 (1977).

Disseminated by The Research Repository @ WVU, 1980



West Virginia Law Review, Vol. 83, Iss. 1 [1980], Art. 9
144 WEST VIRGINIA LAW REVIEW [Vol. 83

B. Local Level

At the local level, the involvement of county commissions
and municipalities is primarily directed towards their ability to
actively engage in collection and disposal operations.

1) County Commissions

County commissions are empowered to acquire lands for the
establishment of sanitary landfills and to operate and maintain
such facilities.” In addition to these powers, county commissions
are also authorized

to establish, operate and maintain, either directly or by con-
tract, garbage and refuse collection and disposal services, and
to pay for . . . such collection and disposal services . . . either
out of general funds . . . or out of special funds to be derived

from fees charged to and paid by the users of such services
71

This authority, however, is limited in that the commissions can-
not exercise such authority within municipalities unless they
enter into contracts with the respective cities or towns.”? Further-
more, where an area is furnished garbage and refuse collection
service by an existing carrier under a certificate of public conve-
nience and necessity issued by the PSC, the commissions may
enter into contracts or agreements with such carrier to supple-
ment such existing service, but they cannot enter into competing
service without authority from the PSC.”

In 1977, at the same time it was enacting the West Virginia
Resource Recovery - Solid Waste Disposal Act, the legislature
passed similar enabling legislation authorizing county commis-
sions to create and establish public corporatiens to be known as
county solid waste authorities.” The powers and duties of these
entities are virtually the same as those possessed by the State Au-
thority. The only noticeable exception is that county authorities
are not expressly authorized to make loans to other governmental
agencies.

7 W. VA. CobE § 7-1-3(e) (1976 Replacement Vol.).
7 Id. § 7-1-3(f).

72 Id.

s Id.

7 See Id. §§ 7-16-1 to -8 (Cum. Supp. 1980).
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2) Municipalities

In certain respects, municipalities have broader powers when
it comes to solid waste than do county commissions. They are
similarly authorized “[t]o construct, establish, acquire, equip, -
maintain and operate . . . facilities for the efficient removal and
destruction of garbage, refuse, wastes, ashes, trash and other simi-
lar matters . . . .”?® They are also empowered to impose upon the
users of collection and disposal services reasonable rates, fees and
charges.” The primary difference in their authority vis-a-vis that
of county governments is that municipalities may mandatorily
impose such fees on all members of their constituency since they
are authorized to prohibit the accumulation and to require the
disposal of garbage and refuse.”” County commissions cannot
force their constituencies to utilize solid waste collection and dis-
posal operations; they may only seek voluntary participation.

V. ANAvLYSIS

An analysis of the current West Virginia statutory scheme
yields two very critical shortcomings which will significantly im-
pede the development of comprehensive solid waste management
in this state. The first deficiency relates to the inability of local
political subdivisions to raise the revenues necessary for the de-
velopment of sanitary landfills. The second shortcoming pertains
to the unavailability 6f an adequate statutory mechanism for de-
livering solid waste disposal services on a regional and, hence, a
cost effective basis. Unless these obstacles are eliminated, effec-
tive disposition of the problem will largely be precluded.

With respect to the first deficiency, the West Virginia Consti-
tution? prohibits local governmental units from incurring any in-
debtedness which cannot be paid out of funds on hand for the
current fiscal year unless all questions connected with the indebt-
edness have first been submitted and ratified by three-fifths of
the voters at either a special or general election.”® This prohibi-
tion has also been engrafted into the statutory jurisprudence of

7 Id. § 8-12-5(11) (1976 Replacement Vol.).

% Id. § 8-13-13.

7 Id, § 8-12-5(10).

7 W. Va. Consr. art. 10, § 8.

7 Davis v. Wayne County Court, 38 W. Va. 104, 18 S.E. 373 (1893).
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West Virginia.®® Interpreted, these provisions prohibit long-term
fiscal obligations to be paid from general revenue funds. Thus,
even though local governmental units are granted sweeping au-
thority to combat solid waste disposal problems, they can only
expend monies which are available in a current fiscal year for the
development of sanitary landfills. It is highly questionable, how-
ever, whether county commissions or municipal councils have suf-
ficient general revenue monies on hand to operate solid waste
mariagement systems. Solid waste disposal is an expensive busi-
ness with only education and road construction as more expensive
budgetary items for those governmental units which engage in
solid waste disposal.?* Once established, a typical sanitary landfill
will cost approximately $50,000 per year to operate.®? This figure
does not take into consideration the colossal disbursements neces-
sary to initially establish a solid waste disposal operation. Such
introductory expenditures as real property acquisition costs, en-
gineering feasibility costs and equipment disbursements coupled
with ongoing outlays for personnel, utilities and equipment amor-
tization demand a “deep pocket.” It is virtually impossible for ru-
ral West Virginia counties and municipalities to raise the large
revenues needed to engage in disposal operations because of their
limited tax bases and other public service commitments. In fact,
it is doubtful whether the more urban counties and municipalities
can afford such heavy expenditures.?®

0 See W. Va. Cope § 11-8-26 (1974 Replacement Vol.), which provides that:
“a local fiscal body shall not expend money or incur obligations: (1) In an unau-
thorized manner; (2) For an unauthorized purpose; (3) In excess of the amount
allocated to the fund in the levy order; (4) In excess of the funds available for
current expenses . . . .”

. H.R. Rep. No. 94-1491, 94th Cong., 2nd Sess. 9, reprinted in [1976]) U.S.
Cope CoNg. & Ap. NEws 6238, 6247.

2 W. VA. State DEP'T OF HEALTH, supra note 26, at 2.

¢ The following table amply demonstrates the limited general revenue
sources of the municipalities within Region V:

Estimated
Revenues
General
Fund
Class I
Parkersburg 3,412,890
Vienna 666,767
Class I
Paden City 100,266
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Furthermore, the provision whereby indebtedness may be in-
curred with the consent of the voters® is, as a practical matter, of
little help for those political subdivisions desiring to operate dis-
posal facilities. Their ability to cope with solid waste problems
will be contingent upon the will of the voters. In the wake of such
events as the Proposition 13 tax revolt, it may be unlikely that
voters will voluntarily increase their taxes to provide proper solid
waste disposal, particularly when many people fail to perceive im-
proper solid waste disposal practices as a significant problem.

In lieu of voter approved indebtedness, municipalities and
county solid waste authorities may issue revenue bonds to finance
solid waste disposal projects.®® This avenue, at first glance, would
appear to resolve the anticipated fiscal problems of local entities
because the constitutional prohibition is inapplicable where the
indebtedness constitutes the issuance of revenue bonds to be

Ravenswood 284,907
Ripley 178,778
St. Marys 210,675
Sistersville 142,306
Spencer : 199,277
Williamstown 114,595
Class IV o
Auburn © 799
Belmont 11,300
Cairo 4,496
Elizabeth 53,540
Ellenboro 6,823
Friendly 2,164
Grantsville : 102,826
Harrisville . 30,384
Middlebourne 36,582
Pennsboro 43,073
Pullman 1,555
Reedy 2,701
TOTAL 5,495,704
Mip-OH10 VALLEY REGIONAL PLANNING AND DEVELOPMENT COUNCIL, GOVERNMENT
20 (1976).

8 See W. Va. ConsrT. art. X, § 8.

85 See W. VA. CopE § 8-16-2 (1976 Replacement Vol.) wherein municiplaities
are authorized “to issue revenue bonds to pay the costs of . . . public works and
properties . . . .” See also Id. § 7-16-5(4) (Cum. Supp. 1979) wherein county solid
waste authorities are authorized to “[i}ssue solid waste disposal revenue bonds
and notes ... payable solely from revenues of projects operated by the
authority.”
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paid solely from the revenues derived from the project financed.
Such an obligation is not deemed to be a debt within the meaning
of the constitutional provision.!® Additionally, the comparable
statutory limitation is inapplicable where the funds are derived
not from taxes (i.e., general revenues) but from service charges.®”
Thus, counties and municipalities could issue revenue bonds and
adjust the fees charged for the use of solid waste disposal facili-
ties to repay the bonds. As a practical matter, however, this is not
a feasible solution. Because of the exorbitant costs involved in es-
tablishing sanitary landfills, a substantial sum of money would
have to be financed. In turn, the debt service requirements (that
amount which would need to be repaid through installments)
would be high. To meet such installment payments, the operators
of the disposal facility would have to charge relatively high fees.
Such a result is not desirable because one of the factors militating
against sound solid waste management is the reluctance on the
part of the public to bear the expense of proper solid waste dispo-
sal. Those who are accustomed to dumping their trash for free
will continue their traditional practices rather than pay a high
price for disposal.®® Thus, to encourage proper solid waste dispo-
sal practices it is virtually mandatory that low service charges be
made. The same is true with respect to private haulers of solid
waste. If collectors are charged excessive fees for dumping, they
will simply pass these costs on to their consumers. Many house-
holds may, in an attempt to avoid such expense, decide to dispose
of their own trash.

Since low service charges are desirable to encourage sound
solid waste disposal practices, it is unlikely that the revenues de-
rived from such charges would be sufficient to meet debt service
requirements.®® As noted above, the long-term commitment of
general tax revenue is constitutionally and statutorily prohibited.
Therefore, such monies could not be utilized to supplement this
deficiency. Hence, in the long run, local governments will only be

8 Casto v. Town of Ripley, 114 W. Va. 668, 173 S.E. 886 (1934).

87 United States v. City of Charleston, 149 F. Supp. 866 (S.D. W. Va. 1957).

2 Some sanitary landfills in southern West Virginia do not charge individuals
dumping simple household refuse in an effort to encourage usage of their facilities.

8 The experiences encountered by the Region VIII Solid Waste Authority
demonstrate that revenues derived from fees charged for disposal service are in-
sufficient to meet even operational expenses.
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able to float bonds for the amount which reasonable service fees
will cover, which in all probability will be insufficient to meet
expenses.

An alternate source of funding for local solid waste disposal
projects is the West Virginia Resource Recovery - Solid Waste
Disposal Authority. The Authority is authorized to issue solid
waste disposal revenue bonds to finance solid waste disposal
projects through loans to governmental agencies.®® A restriction,
however, is placed on this avenue of financing. The Legislature
has limited the aggregate amount of all issues of bonds and notes
outstanding from exceeding that amount capable of being ser-
viced by revenues received from such local efforts.®® Thus, an
analogous predicament exists when the Authority attempts to
make loans as when local governments attempt to float their own
revenue bonds. Revenues derived from reasonable service charges
will also be insufficient to meet the Authority’s debt service re-
quirements, thus necessitating the constitutionally prohibited
long-term commitment of general tax revenues.”* In short, the
West Virginia statutory scheme, while conferring requisite au-
thority for comprehensive solid waste management, is, in actual-
ity, impotent in the face of constitutional and statutory fiscal re-
straints. Unless the prohibition against long-term indebtedness
can somehow be circumvented, solid waste disposal problems will
continue to haunt West Virginia and will impede compliance with
the RCRA.

A second major shortcoming in the West Virginia statutory
scheme is the absence of enabling legislation authorizing the es-
tablishment of regional solid waste authorities. A regional ap-
proach may be the most realistic and cost-effective method of
eliminating environmentally unsound solid waste disposal prac-

% W. Va. Cope § 16-26-5 (1979 Replacement Vol.).

" Id. § 16-26-10.

9 It should be noted that the State Authority is also empowered to make
grants to persons and to governmental agencies for the acquisition or construction
of solid waste disposal projects. Id. § 16-26-5. Since such grant monies are not
generated through the issuance of revenue bonds, political subdivisions would not
be required to repay the Authority. Hence, if enough grant money were allocated
to a local government to cover those expenses which could not be serviced by the
imposition of reasonable service fees, the local entity could float revenue bonds to
finance their share of the project costs.
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tices. The desirability of regional solid waste management is evi-
deniced by State Authority’s enabling legislation. In directing the
Authority to designate geographical areas for solid waste manage-
ment,®® known as solid waste disposal sheds, the legislature has
expressly commanded that such designations be made to provide
economical solid waste disposal service.®* In fact, in identifying
such sheds, the Authority must consider the current boundaries
of existing regional planning and development councils.?® In June,
1978, the Authority designated interim dlsposal sheds and uti-
lized those precise boundaries.®®

The advantage of a regional solid waste authority encompass-
ing several counties and municipalities is the ability of the partic-
ipating subdivisions to pool their limited financial resources and
develop a few strategically located disposal sites when the devel-
opraent of individual facilities is economically prohibitive.

At present, there are two mechanisms whereby comprehen-
sive solid waste management could be rendered on a regional ba-
sis. Each mechanism, however, lacks the viability and perma-
nence that an independently organized regional authority would
possess. The first mechanism is the existing State Solid Waste
Authority. The State Authority is empowered to maintain and
operate sanitary landfills throughout the state and to maintain
regional sub-offices.®” Nonetheless, many of the Authority’s offi-
cials perceive their roles as mainly providing technical and
financial assistance to local governmental units rather than ac-
tively engaging in solid waste management. This perception is ev-
idenced by the fact that the Authority is currently attempting to
operate only one disposal facility in West Virginia.?® This lack of
active management, coupled with the Authority’s short existence,
demonstrates the need for independent problem solving. If local
officials wait for the state to solve their disposal problems, com-

s See note 63 supra.

% W. Va. Cope § 16-26-8 (1979 Replacement Vol.). See also note 63 supra.

8 Id. For a general discussion of regional planning and development councils,
see note 29 supra.

% W. VA. RESOURCE RECOVERY - SoLiD WASTE DisPosAL AUTHORITY, DESIGNA-
TION OF INTERIM SoLib WASTE DisposaAL SHEDS (1978).

®7 W. Va. CobE § 16-26-6(3)-(6) (1979 Replacement Vol.).

®8 This facility is located in Monongalia County and services the greater Mor-
gantown area.
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pliance with the RCRA may be a long time in coming.

The second mechanism for cooperative regional problem
solving can best be characterized as a “backdoor” approach. As
previously indicated, county commissions are authorized to create
public corporations known as county solid waste authorities.?®
The commissions are further authorized to cooperate with fed-
eral, state and local governments in the exercise of their powers,
duties and responsibilities.’®® Additionally, West Virginia, statu-
torily, recognizes and grants to public agencies!®* the ability to
jointly exercise powers or authority which such agencies could ex-
ercise alone.!*? Since county commissions may individually create
solid waste authorities, several commissions could jointly exercisé
this authority, thus forming a regional solid waste authority. To
accomplish this result, each county commission would be required
to enter into a written intergovernmental agreement with the
other participating county governments.'®® Municipal corpora-
tions, however, would be unable to join in such an intergovern-
mental agreement for they are not authorized to create indepen-
dent solid waste authorities. Thus, to insure their participation, it
would be incumbent upon the participating county commissions
to individually contract with their respective municipal govern-
ments to provide solid waste disposal service. Contracts between
public agencies where one entity agrees to perform any govern-

* See W. VA. CopE §§ 7-16-1 to -8 (Cum. Supp. 1979).

10 Jd, § 7-1-3(i) (1976 Replacement Vol.).

101 A public agency is defined as “any municipality, county or other political
subdivision of this State, or any county board of education of this State . . . .” Id.
§ 8-23-2(i).

103 Id. § 8-23-3.

103 Id, This section provides that:

Any such agreement shall specify the following:

(1) Its duration;

(2) The precise organization, composition and nature of any sepa-
rate legal or administrative entity created thereby, together with the
powers delegated thereto, provided such entity may be lawfully created;

(3) Its purpose or purposes;

(4) The manner of financing the joint or cooperative undertaking
and of establishing and maintaining a budget therefor;

(5) The permissible method or methods to be employed in accom-
plishing the partial or complete termination of the agreement and for
disposing of property upon such partial or complete termination; and

(6) Any other necessary and proper matters.
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mental service or activity which each party is authorized by law
to perform are expressly recognized statutorily.'®*

There are, nonetheless, several reasons why this “backdoor”
approach is a far less desirable method of establishing a regional
authority than having one expressly created by the legislature.
First, all intergovernmental agreements and contracts are limited
in duration to one fiscal year with a right of annual renewal,1°®
The only means through which an agreement or contract may be
operative for a period in excess of one fiscal year is if such agree-
ment or contract is ratified by a majority of the legal votes cast by
the qualified voters of the several jurisdictions at a regular or spe-
cial election.’®® This procedure is closely akin to the previously
noted method for affording counties and municipalities the right
to incur long-term indebtedness. It also presents similar problems
in that it is unrealistic to expect voters to express a high degree of
concern about solid waste disposal practices. Hence, without a
binding, long-term agreement many public agencies may refuse to
continue in the cooperative effort, thus frustrating the primary
rationale behind a regional authority (i.e., pooling of limited re-
sources to accomplish a cost effective disposition of the
problem).%?

A second reason militating against the “backdoor” approach
is the requirement that every agreement must be submitted to
the Attorney General for a detemination as to whether the agree-
ment is in proper form and compatible with state laws.1°® Addi-
tionally, any agreement which deals in whole or in part with the
providing of services or facilities over which an officer or agency
of the state has power of control must be submitted to and ap-
proved by such officer or agency as a condition precedent to its

3¢ Id. § 8-23-7. This section mandates that “[sjuch contract shall set forth
fully the purposes, power, authority, rights, objectives and responsibilities of the
contracting parties.”

108 Jd. § 8-23-8.

38 Id,

%7 The Region VIII Solid Waste Authority utilizes this “backdoor” mecha-
nism as the basis for its legal existence. Each year the Solid Waste Authority’s
director must renew the intergovernmental agreements and hope that each partic-
ipating county is inclined to continue being cooperative as well as obtain the req-
uisite approval of all state agencies and officers having power of control over the
providing of services and facilities which are the subject matter of the agreement.

108 W. VA. Cope § 8-23-3 (1976 Replacement Vol.).
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effectiveness.’®® Thus, any agreement would probably need the
approval of such agencies as the Department of Health, the State
Solid Waste Authority, the State Air Pollution Control Commis-
sion, the Department of Natural Resources and the Department
of Highways because each agency exercises some degree of regula-
tion with respect to solid waste. Needless to say, such painstaking
procedures are cumbersome and time-consuming. As a practical
matter, these procedures may deter concerned officials from at-
tempting to resolve solid waste disposal problems. Furthermore,
the required agency approval may not be forthcoming since con-
siderable resistance may be incurred from those agencies who feel
their particular functions are being usurped. Such perceptions
will impede the formation of a regional authority.

Thus, the two mechanisms for establishing a regional author-
ity are grossly inadequate in that they lack the continuity and
viability a permanently organized authority enjoys. Unless the
solid waste problem is tackled on a regional basis, comprehensive
and affordable solid waste disposal practices will remain elusive.

VI. RECOMMENDATIONS

The existing deficiencies in the West Virginia statutory
scheme relating to the fiscal restraints imposed upon local govern-
mental units and the absence of a viable regional problem solving
mechanism must be obviated if proper solid waste management is
to be achieved. The purpose of this section is to advance recom-
mendations which will facilitate the realization of environmen-
tally sound solid waste disposal practices.

In addressing the revenue generating problems of local gov-
ernments, the most feasible method for skirting the constitutional
and statutory provisions prohibiting county and municipal gov-
ernments from incurring long-term financial obligations is to clas-
gify solid waste authorities as public utilities. The Supreme
Court of Appeals has held that:

Long-term municipal contracts for light and water have been
excepted from the constitutional inhibition against contrac-
tion of future indebtedness, provided the payments due for the
first year under the contracts could be made from current le-

100 Id. § 8-23-5.
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vies. Since counties are classed with cities in Article X, section
8, and both are governmental agencies, no valid reason appears
for not including like county contracts within the exception.!*

Additionally, the Attorney General considers a contract between
a county and a power company for the furnishing of electricity for
a period in excess of one year similarly within the constitutional
exception.’! This exception has also received legislative notice in
that Public Service Districts are statutorily authorized to contract
with municipal corporations for a period not exceeding forty
years.!*> The purpose of Public Service Districts is to supply
water and sewerage facilities to unincorporated areas*? which are
considered public utilities by the Attorney General.!™

Thus, in summary, local governments are not prohibited
from incurring long-term indebtedness when such obligation is
made with a public utility. The question remains, however,
whether a solid waste authority can be considered a public utility.
Since it is not expressly classified as such, an answer to this ques-
tion requires case and statutory interpretation.

As defined by statute, public utility “shall mean and include
any person . . . or association of persons, . . . whether incorpo-
rated or not, including municipalities, engaged in any business,

. . which is, or shall hereafter be held to be, a public service.”*18
In determining whether or not a person, firm or corporation is a
public utility, a test has been devised by the Supreme Court of
Appeals. To meet the requirements of this test,

there must be a dedication or a holding out either express or
implied that . . . [a] person, firm or corporation is engaged in
the business of supplying his or its produce or services to the
public as a class or any part thereof as distinguished from the
serving of only particular individuals.!®

11 Appalachian Elec. Power Co. v. State Road Comm’n, 117 W. Va. 200, 203,
185 S.E. 223, 225 (1936) (citations omitted). See also State ex rel. Hensen v. Gore,
151 W. Va. 97, 150 S.E.2d 575 (1966).

1 48 Op. AT’y GEN. 60, 62 (1959).

12 W. Va. CopE § 16-13A-3 (1979 Replacement Vol.).

113 Id. § 16-13A-1. See also State ex rel. McMillion v. Stahl, 141 W. Va. 233,
89 S.E.2d 693 (1955).

14 50 Op. ATT'y GEN. 447 (1963).

15 W. Va. Cope § 24-1-2 (1980 Replacement Vol.).

116 Wilhite v. Public Service Comm’n, 150 W. Va. 747, 760, 149 S.E.2d 273,
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The court has further pointed out that:

[I1t is immaterial what a person, firm or corporation is called
or how and in what manner service to the public is furnished,
whether it is by special contract or otherwise, if such person,
firm or corporation dedicates himself or itself to public service
and holds himself or itself out to serve the public with a prod-
uct such as gas, oil, electricity or water.!”?

Application of this test to a solid waste authority would appear to
merit its classification as a utility. Disposal operations readily
provide service to the public at large, whether that public be indi-
viduals or firms engaged in the business of collecting solid waste.
The Court’s enumeration of representative utilities such as gas,
oil, electricity or water should cause little consternation because
the use of the phrase such as implies that such enumeration is
not exclusive. Thus, if the issue were raised, it would appear that
a solid waste authority could be classified as a utility by judicial
determination. The State Authority has indicated that it might
bring a certified question before the Supreme Court of Appeals
seeking a determination whether that body is a public utility.

To aid the court in making such determination, at least with
respect to the State Authority, an analysis of its enabling legisla-
tion is most appropriate. Since the PSC’s jurisdiction is strictly
confined to the regulation of entities classified as public utili-
ties,'’® a legislative pronouncement that the State Authority is
subject to the jurisdiction of the PSC would be tantamount to an
express declaration that the Authority is a public utility. Prior to
the 1980 Legislative Session, under the Legislature’s prescription
of general powers and duties, the Authority was authorized to
charge, alter and collect rentals and other charges for the services
of any solid waste disposal project but subject to the prior ap-
proval of the PSC.'*® Since this statute required PSC approval, it
would have appeared that the Legislature intended for the Au-
thority to be considered a public utility. However, this statute
was amended in the 1980 Legislative Session, deleting the re-

281 (1966). Accord, United Fuel Gas Co. v. Battle, 153 W. Va. 222, 167 S.E.2d 890,
cert. denied, 396 U.S. 116 (1969).

17 Wilhite v. Public Service Comm’n, 150 W. Va. 747, 764, 149 S.E.2d 273,
283 (1966).

18 Id, at 759, 149 S.E.2d at 281.

12 See W. VA. CobE § 16-26-6(16) (1979 Replacement Vol.).
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quirement that charges and rentals imposed by the Authority be
subject to the prior approval of the PSC.12°

There are two further statutory provisions relating to the im-
position of service charges by the Authority. One provision pro-
vides that:

[N]otwithstanding any provision to the contrary elsewhere
contained in this Code, in [the] event of any default by a gov-
ernmental agency under . . . aloan. . .

(1) the authority may directly impose, in its own name
and for its own benefit, service charges . . . upon all users of
the solid waste disposal project to be acquired or constructed
pursuant to such loan agreement . . . 2%

The other provision pertains specifically to solid waste disposal
projects owned by the Authority. It provides that “rentals, fees,
service charges or other charges shall not be subject to the super-
vision or regulation of any other authority, department, commis-
sion, board, bureau or agency of the State . . . .”*32 Therefore,
the legislature has specifically decided not to place the State Au-
thority within the jurisdiction of the PSC. In the absence of PSC
jurisdiction, it would seem to be inappropriate to classify the
State Authority as a public utility.??®* Nonetheless, if the State
Authority meets the “test” developed by the supreme court, util-
ity classification should be granted. Such classification would sub-
ject the State Authority, as well as local and regional authorities,
to the jurisdiction of the PSC, which would therefore permit such
entities to enter into long-term contracts with local governmental
units. This result would follow even though the Legislature has
apparently evinced an intent to exclude these entities from PSC
jurisdiction.

The resolution of the second deficiency in the current state
statutory scheme, i.e., the absence of a viable regional problem
solving mechanism, requires appropriate legislative action. Such
action should take the form of enabling legislation authorizing the

120 Id, (Cum. Supp. 1980).

121 Id. § 16-26-7(1) (1979 Replacement Vol.).

132 Id. § 16-26-16.

133 See Op. ATT’Y GEN., Nov. 1, 1978. This opinion similarly holds that the
State Authority is not required to submit to the PSC those charges, rentals or fees
provided for in W. Va. CobE §§ 16-26-7(1), -16 (1979 Replacement Vol.).
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establishment of regional solid waste authorities. Regional prob-
lem solving is a rapidly growing concept as is demonstrated by
the enactment of the West Virginia Regional Planning and Devel-
opment Act of 1971 which authorizes the designation of regions to
facilitate intergovernmental cooperation in comprehensive plan-
ning and development on a regional basis.’** Similarly, both the
RCRA and the West Virginia Resource Recovery - Solid Waste
Disposal Act emphasize the need for regional problem solving to
produce environmentally sound and cost efficient solid waste dis-
posal facilities.

In enacting regional enabling legislation, the legislature
should delegate such regional entities the same powers and re-
sponsibilities currently exercised by both the state and county au-
thorities. Additionally, in designating such regions, the bounda-
ries of the existing regional planning and development councils
should be followed as the State Authority has done in its designa-
tion of interim solid waste disposal sheds.

VH. CoNCLUSION

West Virginia has a long way to go, as does the rest of the
nation, before the objectives of the RCRA will be fully realized.
The development of sanitary landfills, the expansion of refuse col-
lection services and the re-conditioning of public attitudes will
aid in resolving the solid waste enigma. But unless the constitu-
tional and statutory impediments are overcome, these efforts will
have only a minimal impact on the problem. Aside from the fiscal
constraints and the unavailability of viable regional problem solv-
ing mechanisms, the existing statutory scheme in West Virginia
presents a good foundation from which to build sound solid waste
management systems. The attainment of utility status for those
entities which deliver solid waste disposal services, coupled with
the enactment of regional solid waste authority enabling legisla-
tion, will further solidify and strengthen this foundation. If these
modifications are made, West Virginia can take a place in the
front ranks of those states which can be characterized as true
guardians of our health and environment.

Jeffrey M. Wakefield

12¢ See note 29 supra.
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