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I. INTRODUCTION

Variously known as “firedamp,” “coalbed gas,” or “coal seam
gas,” coalbed methane or “CBM” is a toxic and highly combustible
gas that must be ventilated from coal mines to protect miners from
disastrous explosions.! The potential value of this gas has long been
recognized, but serious efforts to develop the vast stores of CBM in
American coal reserves did not begin until the energy crisis of the
early 1970s. It is now understood that extraction of methane from
mineable coal enhances mine safety and productivity, conserves a
significant energy resource, and contributes to environmental policy by
reducing emissions of this potent greenhouse gas. CBM production in

1. Despite extensive safety regulations, CBM remains a deadly threat to miners. In
March of 1992, a CBM explosion killed four persons at the surface of a sealed mine in
West Virginia. Unexplained Explosion Kills 4 at Idle Mine in W. Virginia, N.Y. TIMES,
Mar. 20, 1992, at Al2. In December of 1992, a CBM explosion killed eight miners at an
underground mine in Virginia. Sandra Evans, U.S. Says Mine Operator Set Stage for Va.
Blast, Miner Set It Off, WaASH. PoST, May 27, 1993, at A22.

https://researchrepository.wvu.edu/wvlr/vol96/iss3/5



Lewin: Coalbed Methane: Recent Court Decisions Leave Ownership Up in the

1994] OWNERSHIP OF COALBED METHANE 633

the United States has grown dramatically in recent years,” and CBM
now accounts for roughly 5% of our proven gas reserves.’ .Neverthe-
less, development of this resource has been seriously impeded by un-
certainty about its ownership.*

Two years ago, this law review published a lengthy analysis of
legislative and judicial solutions to the problem of the indeterminacy
of CBM ownership.’ Significant judicial decisions and legislation since
that time warrant a re-examination of this topic. First, a decision will
soon be forthcoming in litigation that will determine ownership of
CBM in coal under lands owned by the federal government.’ Second,
a Montana trial court defied expectations by ruling that coal owners’
have title to CBM;® the Montana legislature responded by passing a
statute declaring that CBM was included in the definition of gas and

2. CBM production in this country totalled 0.5 bcf (billion cubic feet) in 1980, 11
bef in 1985, 41 bef in 1988, 92 bef in 1989, 197 bef in 1990, 350 bef in 1991, and 550
bef in 1992. DINA W. KRUGER, U.S. ENVTL. PROTECTION AGENCY, THE ENVIRONMENTAL
AND EcoNOMIC BENEFITS OF COALBED METHANE DEVELOPMENT IN THE APPALACHIAN
REGION 6 (April 1994). Preliminary estimates place 1993 production at 730 bef. Richard J.
Schraufnagl, Results of GRI 10 Years of Coalbed Methane Research, Address to the North
American Coalbed Methane Forum, Pittsburgh, PA, April 12, 1994. Most of the 1992 pro-
duction came from three regions: 436 bcf (79%) from the San Juan Basin (Colorado and
New Mexico); 91.8 bef (17%) from the Black Warrior Basin (Alabama); 10.5 bcf (2%)
from the Central Appalachian Basin (primarily Virginia). Coalbed Methane—State of the In-
dustry, 11 QUARTERLY REV. OF METHANE FROM COAL SEAMS TECH., No. 1, Aug. 1993, at
1, 3.

3. Oil and Gas Profits Down for the First 6 Months of 1992, U.S. Energy Infor-
mation Administration press release EIA-92-09 (Sept. 8, 1992), reprinted in ENERGY INFOR-
MATION ADMINISTRATION NEWS RELEASES at 1, 2 (Nov. 1992). '

4. For a recent story, see Rick Teaff, Bursting at the seams: Methane gas is big
business in other states, while Pennsylvania resource crippled by ownership fights, PITTS-
BURGH BUSINESS TIMES & J., Sept. 20, 1993, at Sec. 1, p. 1, available in LEXIS, Nexis
Library.

5. Jeff L. Lewin, Hema J. Siriwardane, Samuel Ameri and Syd S. Peng, Unlocking
the Fire: A Proposal for Judicial or Legislative Determination of the Ownership of Coalbed
Methane, 94 W. VA. L. REV. 563 (1992) (hereinafter referred to as the “earlier article.”).

6. Southern Ute Indian Tribe v. Amoco Production Co., No. 91-B-2273 (D. Colo.
filed Dec. 31, 1991).

7. For ease of presentation, the holders of coal rights and gas rights are referred to
as “coal owners” and “gas owners,” regardless of whether their rights are derived from
deeds, leases, or licenses.

8. Carbon County v. Baird, No. DV 90-120, 1992 WL 464786 (Dist. Ct., Carbon
County Mont. Dec. 14, 1992).
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not in the definition of coal.’ Third, and most surprisingly, the Su-
preme Court of Alabama has ruled that gas owners have title to gob
gas produced in conjunction with longwall mining and that they are
entitled to a share of the profits from its sale.!® Fourth, Congress en-
acted forced pooling legislation for CBM in Section 1339 of the Na-
tional Energy Policy Act of 1992, which will go into effect in
1995."! Finally, West Virginia broke the historic deadlock between
the coal and gas industries to enact forced pooling legislation that will
go into effect this year.”

In order to explain the significance of these developments, presen-
tation of the necessary background will require some recapitulation of
material from the earlier article. In the interest of brevity, many details -
and most of the references have been omitted, and interested readers
may wish to refer to the earlier article.

Familiarity with the technology of CBM production is essential to
understanding the uncertainty of the law governing ownership of CBM.
A brief summary of this technology appears in Part II.

Our earlier article on CBM ownership identified six possible rules
that a court might apply in deciding ownership of CBM. Part III sum-
marizes these six rules in relation to the few cases that had been de-
cided as of the time that article was written.

Part IV describes and analyzes developments in litigation subse-
quent to publication of our 1992 article. The recent decision of the
Alabama Supreme Court receives an extensive critique because the
unexpected holding and the curious underlying reasoning create ambi-
guities and problems that may impede future CBM development in that
state.

9. 1993 Mont. Laws ch. 379, § 1, MONT. CODE ANN. § 82-1-111 (Supp. 1993).

10. NCNB Texas Bank, N.A. v. West, 631 So. 2d 212 (Ala. Oct. 8, 1993), modified
on denial of reh’g, Dec. 10, 1993.

11. Pub. L. No. 102-486, § 1339, 106 Stat. 2986 (codified at 42 U.S.C. § 13368
(Supp. 1993)).

12. H.B. 4371, enacted March 13, 1994, to be codified as W. VA. COoDE Ch. 22, Art.
21.
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Part V describes the new federal and state legislation that seeks to
facilitate CBM development through forced pooling and escrow of
disputed claims. It analyzes the controversial issues that must be ad-
dressed in any forced pooling program, comparing the relevant provi-
sions of Section 1339 of the National Energy Policy Act of 1992 with
the Virginia and West Virginia legislation.

II. THE TECHNOLOGY OF CBM PRODUCTION"

A variety of techniques exist for the production of CBM from
coal seams and associated strata. Vertical degasification wells involve
adaptations of traditional gas industry technology and are similar to
conventional gas wells. They can be used to produce CBM from coal
seams in “stand alone” operations. independent of mining, or to
degasify coal in advance of mining.

Other techniques have been developed by the mining industry and
the U.S. Bureau of Mines to extract CBM in conjunction with coal
mining. Horizontal boreholes can be drilled into a coal seam from
“multipurpose boreholes,” which are large vertical holes drilled into
virgin coal several years in advance of mining; these boreholes later
serve as airshafts during active mining. “In-mine drainage” employs
horizontal boreholes drilled from outside entryways into an undevel-
oped area of the mine or at an angle ahead and slightly to the side of
an area of projected development. “Cross measure boreholes” can be
used to drain CBM from the roof or upper seams.

With longwall mining, CBM can be produced from vertical
boreholes known as “gob wells,” which drain methane from the “gob
zone,” the area of fractured rock created as the overburden caves into
the unsupported mined-out void. These fractures may extend hundreds

13. This section is condensed from Lewin et al., supra note 5, at 576-83; see also
WILLIAM P. DIAMOND, METHANE CONTROL FOR UNDERGROUND COAL MINES, IN
HYDROCARBONS FROM COAL 237 (Ben E. Law & Dudley D. Rice eds., 1993); U.S. DEP'T
OF INTERIOR, METHANE CONTROL RESEARCH: SUMMARY OF RESULTS 1964-80 (BOM
Bulletin 687) (Maurice Deul and Ann G. Kim, eds., 1988); C.M. BOYER, II, ET AL., U.S.
ENVTL. PROTECTION AGENCY, METHANE EMISSIONS FROM COAL MINING: ISSUES AND
OPPORTUNITIES FOR REDUCTION (1990).
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of feet above and below the mined-out seam, releasing vast quantities
of methane into the gob zone from the ”super-fracture” of thin coal
seams and other gas-bearing strata in the overburden and below the
mine floor. To prevent this methane from migrating to the mine face,
gob wells are drilled in advance of mining to a depth just above the
primary seam; gas production begins soon after the longwall face
passes below the borehole and the overburden collapses into the
mined-out area.

The methane and other gases in the gob zone are generally re-
ferred to as “gob gas.” Gob gas may include methane released from
any of three distinct sources: (1) CBM released from residual coal in
the primary seam, from thin coal seams in the roof and floor, or from
nearby mine workings; (2) “strata gas” that escaped from coal seams

_prior to mining activity and was trappéd in non-coal strata; and (3)
natural gas that originated in non-coal strata. As explained in Part III,
our earlier article concluded that ownership of gob gas may be sepa-
rate and distinct from ownership of CBM within unmined coal. And in
the first case to address ownership of gob gas, the Alabama Supreme
Court has reached a similar conclusion.'

III. THE INDETERMINACY OF CBM OWNERSHIP AS OF MID-1992%

A person who holds the undivided “fee simple title” to the surface
and to all coal, gas, and other mineral rights in a property underlain
with gas-bearing coal strata undoubtedly has title to the CBM. This
complete fee simple ownership interest can be divided or "severed”
through separate sale or lease of the surface, the coal rights, the gas
rights, and rights to other minerals. The question of CBM ownership
arises whenever a transfer of mineral interests has resulted in separate
ownership or “severance” of the coal rights from the gas rights.

In much of the Eastern United States, the surface ownership has
been severed from the coal rights, and in some instances, there have

14. NCNB Texas Bank, N.A. v. West, 631 So. 2d 212 (Ala. Oct. 8, 1993), modified
on denial of reh’g, Dec. 10, 1993. See discussion infra notes 55-93.

15. This section is a condensed version of the analysis in Lewin et al.,, supra note 5,
at 613-61.
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been separate deeds or leases of individual coal seams. Severance of
gas rights from the surface is also common, and on occasion, there
have been separate conveyances of gas in distinct strata. Whenever
coal and gas rights are owned by different persons, the ownership of
CBM is uncertain, for coal owners and gas owners each can claim title
to CBM.

A. The Six Leading Common-Law Rules

Analyzing principles of mineral law and existing judicial decisions,
our earlier article identified six rules that a court might apply in deter-
mining ownership of CBM." For simplicity, we assigned the follow-
ing numbers and short-hand labels to these six possible judicial solu-
tions to the ownership question:

* Rule #1: “CBM is Gas.” Gas owners have title to CBM.
* Rule #2: “CBM is Coal.” Coal owners have title to CBM.

* Rule #3: “Priority at Severance.” The grantee or purchaser in the
severing transaction generally gets title to CBM.

* Rule #4: “Case-by-Case.” Title to CBM depends on interpretation
of the documents in the severing transaction on a case-by-case basis.

* Rule #5: “Successive Ownership.” Coal owners have title to CBM
within coal, but gas owners have title to escaped gas in the gob zone.

* Rule #6: “Mutual Simultaneous Rights.” Gas owners have title to
CBM, but coal owners have the right to produce CBM and gob gas in
conjunction with mining as an “incidental mining right.”

16. Several other conceivable rules were rejected because they were extremely unlikely
to accurately describe the law of CBM ownership in any jurisdiction. First, it is inconceiv-
able that CBM would be retained by a surface owner who had conveyed away all mineral
rights, Second, we rejected the theoretical possibility that CBM could be viewed as a
unique mineral, distinct from either gas or coal, that would only pass by an express con-
veyance of CBM or with a general conveyance of all mineral rights, but not with a con-
veyance of gas or coal. Third, courts are not likely to hold that CBM is an unowned min-
eral subject to a right of capture by anyone having a right to drill into or through the coal
Lewin et al., supra note 5, at 616-20.
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We were the first commentators to identify and discuss Rules #5
and #6. Despite their apparent novelty, these rules may have the stron-
gest support in principle and precedent. In the remainder of this part,
we explain the six possible common law rules in greater detail and
evaluate the principle and precedent supporting their adoption.

1. Rule #1: CBM is Gas

Rule #1 takes a definitional approach, stating that CBM is a gas
and is necessarily encompassed within the ordinary meaning of the
terms “gas” or “natural gas” in standard mineral conveyances. CBM
certainly is a “natural” gas insofar as it arises from natural processes
without any human intervention. CBM is far more similar to ordinary
natural gas than are such naturally-occurring non-hydrocarbon gases as
helium, hydrogen sulfide, and carbon dioxide, all of which have been
treated as “natural gas” in decisions interpreting mineral leases or
federal statutes and regulations."’

The Solicitor of the Interior Department of United States has
issued two opinions declaring that ownership of CBM on federal and
Indian trust lands is governed by the “CBM is gas” rule.® Most de-
velopment in the Western United States has proceeded in reliance on
these two opinions. The Solicitor’s opinions are not binding on the
courts, however, and they have been challenged in a lawsuit recently
filed by an Indian tribe that owns certain coal rights.'

17. See, e.g., Scott Paper Co. v. Taslog, Inc., 638 F.2d 790 (Sth Cir. 1981) (hydrogen
sulfide included in lease of gas); Northern Nat. Gas Co. v. Grounds, 441 F.2d 704 (10th
Cir. 1971) (helium included in lease of oil and gas); Navajo Tribe of Indians v. United
States, 364 F.2d 320 (Ct. Cl. 1966) (helium included in lease reference to oil and gas de-
posits); Exxon Corp. v. Lujan, 730 E. Supp. 1535 (D. Wyo. 1990) (carbon dioxide included
within term “natural gas” in Mineral Leasing Act). See Lewin et al., supra note 5, at 620.

18. M-36935, 88 Interior Dec. 538 (1981); M-36970, 98 Interior Dec. 59 (1990).
Many commentators, myself included, have erroneously attributed these legal opinions to the
office of the Solicitor General of the United States. See, e.g., Lewin et al., supra note 5, at
570 n.23, 621, 624 n.286, etc. My thanks to Tom Shipps for pointing out this mistake.

19. Southermn Ute Indian Tribe v. Amoco Production Co., No. 91-B-2273 (D. Colo.
filed Dec. 31, 1991). See discussion infra part IV.A.
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The principal objections to Rule #1 are that coal owners must vent
the gas in order to mine the coal and that allowing ownership rights to
gas owners inevitably will lead to extraction-related conflicts. These
objections are practical, not legal, and they do not in themselves ne-
gate the gas owners’ claims. Were it not for the coal owners’ equally
compelling claims to CBM ownership, the gas owners’ definitional
argument would justify adoption of Rule #1.

2. Rule #2: CBM is Coal

The coal owners’ claims to ownership of CBM always are pre-
mised on the fact that CBM is physically intermixed with the coal and
therefore must be encompassed within any grant or reservation of coal
rights. While the arguments for this rule have been variously ex-
pressed, a majority of the commentators believe that coal owners
should have title to CBM, and all of the decided court cases as of
mid-1992 had ruled in the coal owners’ favor.

The first definitive ruling came from the Pennsylvania Supreme
Court in United States Steel Corp. v. Hoge®® In Hoge, the court de-
clared that CBM is subject to the “ownership-in-place” rule applicable
to natural gas. Under this rule, a property owner has title to all gas
located within the property, but does not retain title to gas that escapes
to other property. Applying this rule, the court concluded that CBM
belongs to the coal owner “so long as it remains within his property
and subject to his exclusive dominion and control.”*

Despite its support for the claims of coal owners, Hoge does not
necessarily support the absolute title of coal owners under Rule #2. As
explained below, the court’s logic and language are in fact more con-
sistent with the successive ownership theory of Rule #5.

The primary theoretical and practical problems with the absolute
ownership claims of the coal owners under Rule #2 arise from the fact
that much of the CBM released in high extraction mining does not

20. 468 A.2d 1380 (Pa. 1983), rev’g, 450 A.2d 162 (Pa. Super. Ct. 1982), aff'g No.
682 (C.P. Greene County, Pa. March 24, 1980).
21. 468 A.2d at 1383.
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have its origins in the primary seam that is being mined, but instead
migrates from other strata that are stressed or fractured as the gob
zone collapses. Two distinct questions can be raised about the owner-
ship of gob gas.

First, assuming that under Rule #2 the coal owner retains the right
to capture CBM after it escapes into the gob zone, the coal owners
rights, which derive from the presence of CBM within the coal, would
not seem to include any right to methane that migrated to the gob
zone from non-coal strata. In particular, the coal owners under Rule #2
would not appear to have any claim to “natural gas” released from
ordinary gas reservoirs or to “strata gas” that had escaped from coal
seams to non-coal strata in the distant past. If the rights of the coal
owners under Rule #2 were limited to capture of CBM released from
coal seams, then ownership of gob gas would have to be apportioned
between coal owners and gas owners, and possibly among the separate
owner of the primary coal seam and the owners of secondary coal
seams in the overburden or floor.

A second and more fundamental question is whether coal owners
have a right to any of the gob gas, regardless of its source. Insofar as
the ownership claims of coal owners are based on the presence of
CBM within the coal, their ownership rights arguably would be lost as
soon as the CBM escaped into the gob zone. The notion that coal
owners have no title to CBM in the gob zone forms the basis for the
rule of successive ownership, Rule #5, which is discussed below.

3. Rule #3: Priority at Severance

Several commentators have suggested that the resolution of com-
peting claims by gas and coal owners may depend on the order in
which their interests were created.”? By applying the rule of interpre-
tation that resolves ambiguities in favor of the grantee (the buyer or
lessee) and against the grantor (the seller or lessor), a court could
award ownership of CBM fo whichever party was the grantee in the

22. Norman E. Mutchler & Harry R. Sachse, Legal Aspects of Coalbed Gas, 33 PE-
TROLEUM TECH. 1861, 1863 (1980); Sarah K. Farnell, Methane Gas Ownership: A Proposed
Solution for Alabama, 33 ALA. L. REvV. 521, 525 (1982).
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severing transaction. Under a rule of priority at severance, title to
CBM would pass to the gas owner with any deed or lease of gas
rights and to the coal owner with any deed or lease of coal rights.”®
In comparison with a rule that systematically favored either gas owners
or coal owners, a priority at severance rule would seem arbitrary,
turning on the fortuity of which mineral was severed first and whether
the severing transaction was a grant or reservation.

Courts are unlikely to adopt a priority at severance rule. Instead of
adopting Rule #3, a court that was unable to chose between Rule #1
and Rule #2 would be more likely to try to determine the actual inten-
tions of the parties on a case-by-case basis under Rule #4.

4. Rule #4: Case-by-Case

If CBM ownership can pass with either gas rights or coal rights,
priority at severance may not be the only factor relevant to the deter-
mination of which mineral owner obtained the rights to extract CBM.
Other pertinent factors would include the language of particular docu-
ments, the state of knowledge concerning CBM at the time the docu-
ments were signed, and any other evidence that would tend to reveal
the actual intentions of the parties. Under the pure case-by-case ap-
proach envisioned under Rule #4, a court would decide each case on
its own facts, without any underlying presumption about which side
should win in the absence of convincing evidence on either side.

Further explanation is necessary to distinguish between the case-
by-case approach of Rule #4 and the other five rules that would treat
ownership of CBM as a question of law. None of the rules that treat
ownership of CBM as a question of law would preclude consideration
of the language of the particular deeds or leases. Rather, these rules
create legal presumptions that apply in the absence of expression of a
contrary intent.*

23. Under another possible variant, any ambiguity could be resolved against the party
that drafted the deed or lease.

24. For example, although the decision in Hoge was based in part on the language of
the deed, it would be incorrect to say that the court employed a case-by-case approach to
CBM ownership. The court began its opinion by analyzing the legal principles applicable to
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Because the parties can bargain for a different result than the law
otherwise would provide, any legal rule will necessitate some degree
of case-by-case analysis insofar as it would be virtually impossible to
ascertain ownership of CBM solely on the basis of a title search and
without a careful reading of the documents relative to contemporary
understandings about CBM. Most lawyers who have handled transac-
tions involving CBM are convinced that ownership of CBM is virtually
certain to be determined on a case-by-case basis in this sense, regard-
less of whether the decided cases purport to determine ownership as a
matter of law.

Under the pure case-by-case approach of Rule #4, however, the
court would consider only the transaction between the two parties and
would not employ any legal presumption as a starting point for analy-
sis. The decision in Rayburn v. USX Corp.”® provides an example of
a pure case-by-case approach in the sense envisioned by Rule #4. In
Rayburn, the parties had sought a more general ruling, but the court
expressly declined to decide as a matter of law whether CBM was
generally included with coal rights or gas rights.?® Instead, the court’s
ruling that the CBM passed with the conveyance of coal was based
entirely on an interpretation of the 1960 coal severance deed in light
of the parties’ contemporaneous understandings about CBM.?

ownership of the gas, which established a presumption that the coal owner had title to
CBM; only then did the court examine the deed to determine whether the coal owner had
relinquished these rights. Based on the evidence that CBM was believed to be a nuisance
with little commercial value, the court in Hoge held that the reservation of gas rights in the
deed did not encompass CBM. The dissenters in Hoge agreed with the majority about the
applicable legal principles, but they believed that CBM was encompassed in the reservation
of gas rights. .

25. No. 85-G-2661-W, 1987 U.S. Dist. LEXIS 6920 (N.D. Ala. July 29, 1987), affd
mem., 844 F2d 796 (11th Cir. 1988).

26. 1987 U.S. Dist. LEXIS at *5,

27. The court emphasized that the deed included a “requirement that all coal seams
located in said lands penetrated in such exploration or drilling operations shall be encased
or grouted off, except those which may be specifically exempted by United States Steel
Corporation in writing.” Id. at *2. The court said that this requirement essentially precluded
any access of the grantors to gas within the coal seam. Id. at *8, The court ignored a
possible alternative explanation of this provision, under which the requirement of casing and
grouting would have applied only to drilling “through” the coal to lower strata, a require-
ment that existed under applicable safety regulations even in the absence of this provision
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Even a pure case-by-case approach eventually would establish its
own legal presumptions through the accumulation of precedent. The
Rayburn opinion, for example, functions as precedent for other cases
with respect to the court’s interpretation of the clause requiring that all
gas wells in coal seams be cased and grouted, and it also made factual
findings and legal conclusions about the relevance of contemporary
expectations about the commercial potential of CBM. Eventually, the
case law under Rule #4 could be sufficiently well developed for a
pattern of sub-rules to emerge, and these rules would themselves serve
as presumptions governing future cases.

5. Rule #5: Successive Ownership

Rule #5, successive ownership, posits that coal owners have title
to CBM adsorbed within coal but that they lose title to CBM when it
escapes into the gob zone created by longwall mining. Although no
previous commentators have recognized the possible existence of this
rule, it has strong support from principle and precedent.

Under the ownership-in-place theory applicable to natural gas, the
owner of the tract has the exclusive right to drill for gas within the
tract, but ownership is lost if the gas migrates or is drained away
through wells on adjacent tracts. In Hoge, the Pennsylvania Supreme
Court applied the ownership-in-place theory to CBM, declaring that the
coal owner had title to CBM that was present within the coal.® Un-
der this theory, the coal owner’s right would be lost as soon as the
gas was liberated from the coal seam and escaped into non-coal strata.
The Hoge decision involved the question of title to CBM in virgin
coal, and the court was not called upon to address the ownership of
gob gas. Nevertheless, in explaining why the coal owner has title to
CBM within coal, the court implied that a coal owner would not own
gob gas: '

in the deed, and would not require casing and grouting when drilling “into” the coal seam
for CBM.

28. United States Steel Corp. v. Hoge, 468 A.2d 1380 (Pa. 1983); see also supra part
ILA2.
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In accordance with the foregoing principles governing gas ownership,
therefore, such gas as is present in coal must necessarily belong to the
owner of the coal, so long as it remains within his property and subject to
his exclusive dominion and control. The landowner, of course, has title to
the property surrounding the coal, and owns such of the coalbed gas as
migrates into the surrounding property®

The best interpretation of Hoge is that the court implicitly adopted
Rule #5, successive ownership.

Coal owners may counter by arguing that CBM in the gob zone
“has not really escaped and remains subject to extraction via gob wells.
Nevertheless, it is questionable whether mine operators retain exclusive
control over gob gas as a matter of law, because gas owners could
drill competing gob wells to siphon off gob gas, and they could do so
. without penetrating the coal or directly interfering with mining opera-
tions. Insofar as coal owners do not have exclusive dominion and
control over gob gas, they would not have title to gob gas under the
ownership-in-place theory applied in Hoge, and the gas owners would
have title to CBM that escaped into the gob zone.

6. Rule #6: Mutual Simultaneous Rights

Under Rule #6, mutual simultaneous rights, gas owners would
have title to CBM, but coal owners would have the right to capture
CBM in the process of removing methane from their mines in the
exercise of “incidental mining rights.” Every transfer of mineral rights
is said to include, by implication, any incidental rights and privileges
that are fairly and reasonably necessary in order to extract the mineral.
“It is a general rule of law that, when anything is granted, all the
means of attaining it and all the fruits and effects of it are also grant-
ed.”® The basis for recognizing an implied incidental mining right to
capture CBM is the coal owners’ responsibility to ventilate the mines
and comply with mine safety statutes.

29. 468 A.2d at 1383 (emphasis added).

30. Armstrong v. Maryland Coal Co., 69 S.E.2d 195, 203 (W. Va. 1910) (quoting
DANIEL M. BARRINGER & JOHN S. ADAMS, THE LAW OF MINES AND MINING IN THE
UNITED STATES 576 (1900)).
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Judicial opinions in analogous situations provide persuasive support
for the proposition that coal owners who do not own CBM have an
implied right to capture it in conjunction with mining. For example, a
Pennsylvania case from the mid-19th century ruled that a lessee of salt
rights was entitled to retain oil extracted along with salt water from a
salt well.*! Even more germane are decisions stating that an oil lessee
has the implied right to capture natural gas that must necessarily es-
cape when drilling for oil.*> A late 19th century case from West Vir-
ginia® ruled that the lessee under a lease of “carbon oil” was not
accountable to the lessor for the “considerable quantity” of natural gas
that escaped with the “small quantities” of oil. The opinion described
the right to extract the gas as one of the “incidents essentially or
naturaly [sic] pertaining to” the enjoyment of the right to extract the
0il.* This decision was discussed with approval in a subsequent opin-
ion, and the court gave the following explanation: “[W]hile the grant
was for the specific purpose of mining and removing carbon oil, still
the lease necessarily included the gas which came up with the oil as
an inevitable concomitant.”

Accordingly, if an oil lessee has the right to capture natural gas
that escapes with oil, so too must a coal owner have the right to cap-
ture CBM that otherwise would be vented.*® These decisions provide
strong support for an implied right to capture CBM that escapes as a
“natural and inevitable incident” of coal mining.

31. Kijer v. Peterson, 41 Pa. 357 (1862).

32. Annotation, Right to Incidental as or Oil Under Mining Lease, 64 ALR. 734
(1929). E.g., Guffey v. Stroud, 16 S.W.2d 527 (Tex. 1929).

33. Wood County Petroleum Co. v. West Virginia Transp. Co., 28 W. Va. 210
(1886).

34. Id. at 215.

35. Williamson v. Jones, 19 S.E. 436, 442 (W. Va. 1894).

36. The situations arguably are distinguishable insofar as the combined minerals in the
early cases (salt and oil or oil and gas) were produced together and could not be produced
separately, whereas CBM can be extracted separately from coal seams in advance of mining
using vertical and horizontal boreholes. On the other hand, in the absence of pre-mining
degasification, all of the methane would escape in the process of mining, wasting this re-
source and vastly increasing the costs of ventilation. The inevitability of methane release in
conjunction with mining justifies the capture of CBM as an incidental mining right, even if
the gas owner had title to CBM and could produce it separately in advance of mining.
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Finally, although in Hoge the state’s highest court ruled that the
coal owner had title to CBM, it overruled the opinions of the two
lower courts that each would have adopted Rule #6. The trial judge
held that the gas owner had title to CBM, but stated that the coal
owner had the right to capture it in the course of mining.’’ The Su-
perior Court agreed: '

[X)f the coal owner reduces the coalbed gas to his possession as it is re-
leased incidental to mining the coal and removed from the mine pursuant
to the right of ventilation rather than wasting it into the atmosphere, then
he is entitled to its possession and the profits from its sale, if any, just as
the chancellor held.®

Because the Pennsylvania Supreme Court overruled the lower courts
and awarded ownership of CBM to the coal owner, that court had no
need to decide whether a coal owner who did not own the CBM
would nevertheless have an incidental right to capture it in conjunction
with mining.

Rule #6 would not give the coal owner fitle to the CBM in place.
To the contrary, the incidental mining rights theory’ presumes that the
party exercising this right has no title to the associated mineral and
would have no right to remove it except in conjunction with the min-
ing of the primary mineral. (Other commentators who have discussed
incidental mining rights do not appear to have appreciated this impor-
tant point). Thus, Rule #6 would empower the coal owner to extract
and capture CBM in conjunction with mining, but it would not permit
the coal owner to produce CBM from nonminable coal. In addition, it
might not permit the coal owner to produce CBM from minable coal
in a stand-alone operation not associated with any future mining plans.

While common sense supports the incidental mining right of coal
operators to capture methane gas released by mining activity that oth-
erwise would be wasted, neither logic nor justice would necessarily
excuse them from compensating the actual owner of the gas. Rule #6
contemplates that coal owners have the right to extract and capture

37. United States Steel Corp. v. Hoge, No. 682, slip. op. at 17-18 (C.P. Greene Coun-
ty, Pa. March 24, 1980).
38. United States Steel Corp. v. Hoge, 450 A.2d 162, 172 (Pa. Super. Ct. 1982).
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CBM in conjunction with mining activity without incurring any obliga-
tion to compensate the gas owners. A court could adopt a variant of
Rule #6, however, which required payment of a royalty to the gas
owner for any CBM captured in conjunction with mining.

7. Rule #5 Rule #6

It is possible that ownership of CBM may be governed by a hy-
brid of Rule #5 and Rule #6. Under Rule #5, the coal owners would
own CBM in place, subject to a rule of successive ownership in which
the gas owners would have title to gob gas. Under Rule #6, the gas
owners’ nominal title to gob gas would be qualified by the coal
owners’ incidental right to capture gob gas in order to ventilate the
mine.

B. Summary of the Possible Common Law Rules

The foregoing discussion has demonstrated the indeterminacy of
CBM ownership at common law. The absolute ownership claims of
gas owners and coal owners, reflected in Rule #1 and Rule #2, both
rest on plausible conceptual foundations (“CBM is a gas” or “CBM is
part of the coal”). Although both have some support from existing
authorities, neither is clearly correct.

Whenever a coal owner has title to CBM, both principle and
precedent (especially Hoge) imply that these rights are limited to CBM
in place within coal and that the gas owner would have title to any
gob gas liberated from coal and non-coal strata by high extraction
mining, yielding a regime of successive ownership, Rule #5. Converse-
ly, whenever a gas owner has title to CBM, both principle and prece-
dent strongly suggest that these rights are qualified by the incidental
mining rights of the coal owner, yielding a regime of mutual simulta-
neous rights, Rule #6. Moreover, it is possible for a hybrid of Rule #5
and Rule #6 to apply, with coal owners having title to CBM within
coal, gas owners having title to gob gas, and coal owners having the
right to extract gob gas as an incidental mining right.

The existing precedent is so sparse that in most jurisdictions the
applicable legal rule is unclear. Regardless of the legal rule, most
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attorneys believe that ownership of CBM will be determined on a
case-by-case basis insofar as courts must interpret the documents to the
transaction and take into account other extrinsic facts. In the face of
this uncertainty, CBM development usually requires a negotiated com-
promise among gas owners and coal owners, and a 50-50 split is not
an uncommon arrangement.*

IV. SURPRISING JUDiCIAL DEVELOPMENTS
A. Federal and Indian Land: Decision Pending

Virtually all production of CBM on lands West of the Mississippi
has been undertaken by the holders of gas rights on federal or Indian
lands in reliance on the 1981 and 1990 opinions of the Interior
Department’s Solicitor.*® Interpreting the statutes, regulations, and
documents of conveyance in transactions involving federal and Indian
trust lands, the Solicitor adopted Rule #1, opining that CBM is a “gas”
and thus was conveyed to the grantees of gas rights and was not re-
tained by the reservations of coal rights.

The 1981 Solicitor’s opinion is currently being challenged in
Southern Ute Indian Tribe v. Amoco Production Co.," an action by
the Tribe seeking to establish its ownership rights to CBM underlying
approximately 200,000 acres of land in which the Tribe owns the coal
interests. Defendants include twenty oil and gas companies, an estimat-
ed 20,000 individuals holding interests in oil and gas rights under the

39. Indeed, in the earlier article we concluded that shared ownership of CBM by coal
owners and gas owrners might be the most fair and practical solution to the problem of
uncertain ownership, and we suggested that a statute that established shared ownership might
well survive a challenge to its constitutionality. See Lewin, supra note 5, at 661-90,

40. M-36935, 88 Interior Dec. 538 (1981); M-36970, 98 Interior Dec. 59 (1990).

41. No. 91-B-2273 (D. Colo. filed Dec. 31, 1991). The facts in this paragraph are
derived from the complaint and from an appellate opinion on an interlocutory appeal of a
procedural issue. Southern Ute Indian Tribe v. Amoco Production Co., 2 F.3d 1023, 1025
(10th Cir. 1993) (reversing award of costs against the Tribe for 25% of the expense previ-
ously incurred by the oil companies in compiling lists of owners of oil and gas interests);
see also Charles L. Kaiser & Mark D. Bingham, Coalbed Gas Exploration and Development
on Federal and Other Lands in the West, in COALBED GAS DEVELOPMENT: EAST AND
WEST 2-14 (ROCKY MTN. MIN. L. FOUND. 1992).
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Tribe’s land, and the United States Department of the Interior. The
Tribe has requested declaratory and injunctive relief, as well as seeking
substantial damages against the private defendants.

Amoco is the principal defendant, as it owns oil and gas leasehold
interests covering roughly 150,000 of the Tribe’s 200,000 acres and
operates roughly 160 of the 350 existing wells on the Tribe’s land.
The district court certified a defendant class, with Amoco as represen-
tative of the class, and Amoco’s counsel as lead counsel. The owner-
ship of hundreds of millions of dollars worth of CBM is directly at
stake in this litigation, and the decision probably will establish the
legal framework for all future CBM development on federal and Indian
land.*

The parties have filed cross motions for summary judgment. Brief-
ing was completed in February of 1994, and a decision on ownership
is expected by the end of the year. If the court were to decide that the
Tribe had title to the CBM, it probably would certify the ownership
question for interlocutory appeal in order to obtain a definitive ruling
before taking up the difficult question of determining what compen-
satory or injunctive relief would be appropriate.

B. Montana: A Temporary Victory for Coal Owners in the West

The prevailing wisdom has long been that different ownership
rules would be applied by courts in the Eastern and Western United
States.” In the East, where most of the CBM is trapped within min-
able coal and is most efficiently extracted in conjunction with mining,

42. Because the Tribe acquired its land from the federal government in 1938, after the
government had relinquished the gas rights, the case primarily deals with the interpretation
of the reservations of coal rights in patents of federal land issued under Act of March 3,
1909, and June 22, 1910 (the subject of the 1981 Solicitor’s opinion), and it does not di-
rectly address the interpretation of the standard tribal oil and gas leases involving Indian
trust land under the Indian Mineral Leasing Act of 1938 (the subject of the 1990 Solicitor’s
opinion). On the other hand, because many of the issues are the same in both contexts, the
decision is likely to clarify the ownership of CBM in transactions under the Indian Mineral
Leasing Act as well as under patents of federal land under the Acts of 1909 and 1910.

43. See, e.g., J. Hovey Kemp & Kurt M. Petersen, Coal-Bed Gas Development in the
San Juan Basin: A Primer for the Lawyer and the Landman, in ROCKY MIN. ASSOC. OF
GEOLOGISTS, COAL-BED METHANE, SAN JUAN BASIN 257, 271-74 (1988).
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courts were expected to follow the lead of the Pennsylvania Supreme
Court and give the coal owners title to CBM. In the West, especially
on federal and tribal land, where much of the CBM will be extracted
from nonminable coal, state courts were expected to adopt the Interior
Department Solicitor’s view and confer title to CBM on the gas own-
ers. Members of the CBM community were therefore quite surprised
by the decision of a Montana trial court in Carbon County v. Baird,*
which held that the coal owner had title to CBM.

Carbon Coun