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PLACING THE ADOPTIVE SELF

CAROL SANGER

I. INTRODUCTION

In “Toward New Understandings of Adoption” (Chapter 1 of this
book), Mary Shanley drops adoption into the cauldron of liberal
political philosophy and asks us to consider whether, for pur-
poses of permanent placement, children are better viewed as un-
encumbered individuals or as embedded selves with “ties to per-
sons outside the adoptive family—genetic kin or a racial group.™
The characterization of adoptable children as either unencum-
bered or embedded selves matters tremendously in terms of how
adoption is understood and how policies are set: who gets
adopted, by whom, how quickly, and under what terms. For the
last thirty years or so, the issue has played itself out (though not
always using the exact vocabulary of political philosophy) in two
much disputed areas of adoption: transracial adoption (the
placement of children across color lines) and open adoption
(where both birth parents and adoptive parents possess some de-
gree of identifying information about each other from the start).
The basic argument is this. If children are essentially unencum-
bered, then it makes sense on developmental grounds to place
them quickly with the first qualified family who wants them so
that they can get on with whatever shape their newly situated lit-
tle lives may take. That is, if the defining aspects of the self are
made rather than derived, what matters for a child’s well-being is
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familial permanence, not “continuity.” Under this view, no regu-
latory deference is owed (at least under the auspices of embed-
dedness) to the characteristics, traditions, or preferences of the
child’s original parents or community. Indeed, the child is no
longer “their” child but rather a freestanding someone who,
once adopted, can proceed with family life and the business of
becoming encumbered anew. The policy implications of this au-
tonomous measure of the self for transracial and open adoption
seem clear. Rather than waiting for an adoptive placement that
honors the constitutive significance of race, children may be
placed across racial lines. In the United States this has most often
meant the placement of darker children with whiter families.
With regard to open adoption, the unencumbered child may be
placed without the identification or participation of birth parents
beyond their initial consent, as has long been the standard prac-
tice in traditional “clean break” adoptions.

In contrast, if children (even newborns) are linked signifi-
cantly to their families of origin in ways that necessarily affect
who they are and who they will go on to be, then racial or cultural
or other significant sources of identity should count heavily in
the selection of adoptive parents even at the cost to the child of
delaying permanent placement. The constitutive links may be to
individuals—typically the birth parent(s)—or to groups such as a
racial or ethnic community. Depending on how we size up the
importance of the links, the individual or the group may even be
granted participatory rights in the placement decision. The rules
governing the placement of Indian children on reservations pro-
vide an illustration. The federal Indian Child Welfare Act gives
jurisdiction in custody matters to tribal courts and creates a legal
presumption that the best interests of Indian children are served
by placement with tribal members.2 Deference to individual ties is
found in the increasing number of states that permit the birth
parent(s) to articulate preferences regarding the social, cultural,
and demographic traits of the adoptive parents, including their
amenability to ongoing birth parent contact with the child.?

Shanley explains all this as part of her project to reconcile
these competing visions of the self as they play out not just in the
liberal-communitarian debate but in the very real context of
adoption placement policies. She wants to consider “whether or
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to what extent the law should treat an infant available for adop-
tion as an autonomous individual in need of a family or as an in-
dividual in part defined by relationships to persons or groups be-
yond the adoptive family.” To that end, Shanley sets up three
guiding principles. The first is simply that “the child should be at
the center of the discussion”; after all, as Shanley reminds us, the
very “purpose of adoption is to provide care to children.”* This
mirrors the familiar “best interests of the child” standard invari-
ably announced (at least in law) whenever children are involved.
The second principle repudiates the “biologism” of traditional
adopton: that is, the established practice of treating adoptive
families as if they were identical to biological ones—long the fic-
tion that was encouraged by such social work policies as placing
red-headed children with red-headed parents and by such legal
requirements as replacing the child’s original birth certificate
with a postadoption certificate identifying the adoptive mother as
the birth mother.” The third principle is the reconceptualization
of adoptable children from “parentless” and “abandoned” to
children necessarily tied to their families—and particularly their
mothers—of origin.%

By sticking to these principles, Shanley is able to synthesize
competing theories of the self and devise a regulatory scheme
that “minimize(s] the conflict between values.” She sensibly in-
sists that children have needs for both security (the codeword for
the demands of autonomous infants) and identity (the codeword
for the demands of the embedded ones). Respecting security
means that adoptable children require prompt placement with
an eye to the adoptive family’s availability rather than its similari-
ties to the child’s original parents or community. This is just as
those on the “unencumbered” side of the debate would have it.
Indeed, as things stand with regard to federal legislation, and ex-
cepting Indian children, they do have it: the 1996 Multiethnic
Placement Act withholds federal funds from any adoption agency
that uses race as a placement criterion.” But along with security,
children’s concurrent (eventual may be more accurate) need for
identity means that adoptable children are also entitled to infor-
mation about their birth family or group. The child “cannot be
dealt with simply as an unencumbered individual without ties to
specific others, but must be seen as someone with a specific story
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of origin.” Under Shanley’s plan, that story of origin is acknowl-
edged and effected by giving birth mothers—and not the child’s
collective race or group—some voice in expressing their under-
standing of their child’s race and their preference (if any) for the
kind of family in which the child will be placed. Moreover, a pol-
icy that honors ancestral ties must run in both directions. Thus
Shanley favors nonsecrecy with regard to adoption records and
supports legislation authorizing adult adoptees to find out who
their biological parents are—not the right to a “social relation-
ship” but at least the right “to know [their] specific history.”

In this essay I want to focus on the special relationship Shan-
ley establishes among placement decisions, embeddedness, and
birth mothers. I shall later argue that the law should respect a
different special relationship—one that also links mothers to
placement decisions but that drops embeddedness from the
equation. But Shanley’s argument and the general case for birth
mothers first. Their importance—even centrality—emerges from
Shanley’s formal project of “minimiz[ing] the conflict in values”
between embeddedness and autonomy.® To be sure, she is very
fair in considering the interests of all the players in the adoption
triad—children should always come first, adoptive parents
should be permitted to assert their racial preferences. But birth
mothers are given a special place at the table, and for good rea-
sons. For the last half century, birth mothers were denied much
of a place at all. Their function in adoption was twofold: consent
and disappear. This directive was not always unwelcome; part of
the impetus for the confidentiality of adoption records in the
1950s came from birth mothers who feared (quite rightly) the
stigma of unwed motherhood.® Since then, the legal and social
consequences of illegitimacy for the much smaller number of
post-Roe women who continue unplanned pregnancies have im-
proved for both mother and child. But the increased acceptabil-
ity (indeed praiseworthiness) of maternal decisions to keep a
nonmarital child (to use the new vocabulary) is unmatched
when it comes to mothers’ decisions to relinquish the same child
for adoption. Indeed, many young unmarried pregnant women
now consider placing a child for adoption more stigmatizing
than keeping it.!® Thus until recently certain traditional adop-
tion practices held steady. Birth mothers (if no longer unwed
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mothers) remained invisible and uninvolved. As birth mother
Jan Waldron has observed, “[T]here are millions of birthmoth-
ers in this country, yet most people will tell you they’ve never
met one.”!

Shanley aims to improve this situation. In keeping with her
third guiding principle (rejecting the adoptee-as-abandoned-by-
uncaring-mother fantasy), birth mothers are now to be recog-
nized for the work they do. Special consideration is given
throughout to how one or another placement policy would im-
prove their status and treatment.'? Rather than being erased
from the birth process (literally, when one thinks about the sub-
stitute birth certificate), birth mothers are to be meaningfully
considered and included. Thus Shanley notes that open adop-
tions not only satisfy an adopted child’s need for identity but also
benefit birth mothers. Because adoptive parents know that their
child may one day meet its birth mother, they will be more likely
to demonstrate “not only love for and acceptance of the child,
but acknowledgment of and respect for the original parents.”
Again, “recognizing the significance of the original parents in
adopted children’s construction of identity . . . might increase re-
spect for birth parents, particularly birth mothers.” Such recogni-
tion is especially necessary to offset the “structurally produced
economic inequalities . . . that . . . cause some people to have to
give up their children.” The people Shanley has insistently in
mind here are minority birth mothers. Noting “the dispropor-
tionate number of black children awaiting adoption,” Shanley ex-
plains that attending to a birth mother’s placement preferences
“at least makes it harder to regard her simply as the supplier of a
resource (babies) for others (adoptive parents)”; further, it
would “counteract the disparagement of people, primarily
women, who place their children for adoption and in particular
would give dignity and voice to women of color.”3

But the real power (and likely source of increased respect)
that Shanley confers upon birth mothers is the link she estab-
lishes between birth mothers and embeddedness. To the extent
that embeddedness is to be honored in placement decisions,
Shanley gives the claim to birth mothers. The communitarian
conception of the embedded self might seem to favor ascriptive
characteristics associated with group identity, rather than moth-
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ers’ preferences. But Shanley goes with the latter. Limiting her
immediate argument to race, she urges that birth mothers be so-
licited with respect to specifying “the race of their child” and “the
role (if any) that race should play in the child’s placement.” Her
reasons make sense. Faulting the failure of federal adoption leg-
islation to include the preferences of birth mothers, Shanley ar-
gues, “One would think that the birth parents, as the concrete
link between the child and the racial group claiming an interest
in or jurisdiction over the child’s placement, would be the appro-
priate persons to present their understanding of their own and
the child’s racial identity” and concludes that “until children
grow up to decide such matters for themselves, their parents’
declarations of self-understanding and intent may properly be
taken as a proxy for their own.” I would modify this analysis
slightly. While parental decisions are proxylike, the theory be-
hind them is less one of substituted judgment than of superior
judgment. The Supreme Court expressed it thus in Parham v.
J-R.: “The law’s concept of family rests on a presumption that par-
ents possess what children lack in maturity, experience, and ca-
pacity for judgment required for making life’s difficult decisions.
More important, historically it has recognized that the natural
bonds of affection lead parents to act in the best interests of their
children.”’* There may be reasons in certain cases to subject the
Court’s observation about assumed bonds of affection to sharper
scrutiny. Parham itself, where frustrated parents and guardians
were institutionalizing mentally ill children is such an example.
Yet the legal and intuitive starting point is clear: parents’ deci-
sions about their children’s well-being are understood to be well-
intended and presumptively right. Thus whatever parents decide
on behalf of their children is in the child’s best interests, whether
or not it is proxy for what we imagine either the child or even
some more knowing entity, such as an adoption agency, would
decide.

There will certainly be unhappiness with Shanley’s policy con-
clusions by many in the adoption debates. Those who side with
the long influential 1972 position statement of the National As-
sociation of Black Social Workers will dislike her dismissal of
group interests or claims (other than as reflected in the birth
mother’s preferences); Elizabeth Bartholet and Richard Banks



64 SANGER

will be dissatisfied with her refusal to dismiss race-based prefer-
ences of either birth mothers or adoptive couples.’® Adoptive
parents may balk at the endorsement of adoptee access to identi-
fying information, and birth mothers may wonder whether Shan-
ley’s suggestion that they be “listened to” means that their opin-
ions are to be heeded as well as heard.

But Shanley has prepared her readers for these various disap-
pointments early on by introducing an idea from moral philoso-
phy: the concept of moral remainder. This is the notion that the
resolution of complex problems may not be as tidy and complete
as our moral (or arithmetical) instincts might desire. In situa-
tions involving “a complex set of conflicting practical demands,
each tied to a set of apparently morally reasonable supports, tak-
ing up one of these positions will not nullify moral demands of
the alternatives not taken.”® Thus even when the problem has
been solved—that is, a workable policy has been set—there may
simply be something left over and unresolved. In adoption, the
remainder is some unsatisfied aspect of a morally reasonable
claim asserted by one or more of the participants. At the same
time, amidst all this justifiable dissatisfaction, children will have
been placed in what we expect are permanent homes with par-
ents who want them. The normative importance of the sheer fact
of placement is a point worth emphasizing, for adoption is not
simply an interesting problem upon which to test philosophical
theories of the self. It is a practice (bordering on an industry)
carried out by layers of participants applying shifting rules in
multiple jurisdictions. The needs and desires of those involved—
mothers, fathers, grandparents, and siblings from both the birth
and adoptive families, not to mention lawyers, judges, social
workers, and adoptees themselves—are concrete, often heartfelt,
and likely to conflict. It is unlikely, then, that the theoretical basis
of each player’s interests will be wholly satisfied, and some will
necessarily bear the weight of the unsatisfied remainder.

II. THREE ARGUMENTS

I agree with Shanley’s conclusions that birth mothers should, if
they desire, have considerable say about where their children are
placed. I disagree, however, about tying the position to the no-
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tion of embeddedness, and for several reasons. The first con-
cerns the difficulties inherent in defining this much contested
term so that its implementation in the real world of placement
decisions will be clear, fair, and manageable. Thus while Shanley
limits her argument (more or less) to ties created by race and
ethnicity, we might ask if other claims to community or heritage
also fall under the penumbra of embeddedness. Should a birth
parent’s religion, nationality, hair color, or union background
matter in deciding where a child is placed? My second concern
involves the problem of defection. If mothers are designated as
spokeswomen for their babies’ constitutive ties, what are we to do
about birth mothers uninterested in maintaining them, mothers
who decide they would rather start their child off in an entirely
new direction? Should the law act on maternal preferences only
if the decision honors an appropriate link (i.e., a link acceptable
to the proponents of embeddedness), or may birth mothers de-
cline the invitation as well?!’

There is, however, a third reason to defer to birth mother pref-
erences that is unconnected to the role of embeddedness in the
construction of identity. I endorse giving birth mothers power
over their child’s destiny (or at least over the child’s adoption
placement) on the grounds that the right to choose substitute
caretakers for one’s child—even permanent ones—falls within
the scope of authority all parents have, without special reference
to adoption or to whether the birth mother votes communitarian
or liberal. I argue that the decisional autonomy inherent in ma-
ternal status prevails over claims the child or group may have for
communal affiliation (recognizing that in practice the prefer-
ences of mother, group, and child may coincide).

These points—the contours of embeddedness, the ungovern-
able nature of birth mothers’ placement decisions, and an alterna-
tive basis for maternal involvement—are developed in the follow-
ing three sections. First, however, I want to be clear about the facts
on which this discussion proceeds. Adoption covers a huge sweep
of circumstances: there are stepparent adoption, special needs
adoption, fost-adopt programs, kinship adoption, and so on. Yet
all of these proceed under one of two initiating events. Either the
birth parents have consented to the adoption, or their rights have
been terminated involuntarily by the state. In the latter cases,
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where children have been removed from their families rather
than relinquished by them, the children are often older, may well
know their birth parents, and are more likely to have spent time in
foster care. Certainly, considerations of embeddedness look quite
different in such cases. The child may have its feet squarely in two
families, a choice made not by policy but by circumstance. Claims
regarding ties to families, customs, and communities of origin
seem immediately more persuasive in cases where a child knows or
may be returned to his or her family. .

Shanley focuses our attention not on the predicament of older
children in foster care but on “voluntary infant adoption” cases
where the mother has decided from the very start to give up her
baby for reasons satisfactory to her. Recognizing that such deci-
sions are often made under constraints of time and circum-
stance, the law now attempts to safeguard their integrity through
such mechanisms as (short) revocation periods, preconsent
counseling, the removal of financial incentives, and permitting
consent only after childbirth. Once such criteria have been met,
the law credits the mother’s decision as voluntary.!® These are the
cases Shanley posits here. While numerically a far smaller group
than children in foster care, voluntarily relinquished infants test
us more sharply on the potential limits of embeddedness and on
the justifications for the birth mother’s authority over the infant’s
postadoption self. Voluntarily relinquished infants also distance
us from the difficult question of whether the state should con-
centrate on reunifying rather than terminating parents from
their children in foster care, and the significance of embedded-
ness for that debate. Finally, because voluntarily relinquished in-
fants are particularly marketable, they (or those concerned with
the terms of their placements) drive agency practices and legal
reform with special interest and vigor.

III. THE CONTOURS OF EMBEDDEDNESS

To the extent that children are, in Shanley’s phrase, relational
beings with ties to persons or groups outside the adoptive family,
exactly which ties are deserving of respect for purposes of a
placement regime? I have already noted that Shanley focuses on
race, as debated in the adoption of black children by white fami-
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lies, and on ethnicity, as incorporated in the Indian Child Wel-
fare Act. That focus has much appeal. In a society like ours,
where racial distinctions are crucial to how life is experienced
from cradle to grave, race is worth fighting about—or at least get-
ting as right as we can—in the cradle context of adoption. This is
especially so in light of racial practices in adoption over the last
fifty years, where the pattern of traffic has gone entirely in one di-
rection. The adoption by white parents of Indian and black chil-
dren, and more recently of Chinese girls, has led to claims of eth-
nic plundering from members of at least the first two birth com-
munities. Shanley urges maternal participation in placement
decisions as a way to acknowledge, not sever, children’s racial or
ethnic ties and to remedy the “reinforce[ment of] white privi-
lege” produced under the earlier regimes. But are there other ties
similarly crucial to the construction of the (infant) self that jus-
tify extending placement suffrage to additional categories of
birth mothers? Should, for example, a pious birth mother be en-
titled to a say with regard to her child’s religious upbringing?
Can a union mom insist on prolabor adoptive parents? Locating
the borders of embeddedness is central to deciding with whom a
child will be placed (and for what reasons) and who gets to make
the decision (and why they do).

I want to suggest that at least in the context of adoption, em-
beddedness should be understood to mark a very small circum-
ference. That is, if we take the notion of embeddedness to be
based on a thesis about the way that a community constitutes the
individual self, only a very few characteristics will make it onto
the embeddedness shortlist. In thinking about what properly
counts as such a marker, I want to distinguish embeddedness not
from rival theories of autonomy but from characteristics or as-
pects of the self that are biological, genetic, or innate.!? Shanley
sometimes blurs the two, as when she contrasts the “freestanding
individual” with “a person to whom these biological and social re-
lationships are of continuing significance” or when she aligns ad-
vocates who “argue that knowledge of the genetic link between
biological parents and child is part of the identity of both the bi-
ological parents and the child” on the side of embeddedness. But
if embeddedness is to serve as the justification for maternal par-
ticipation in placement decisions, it is important to identify its
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limits. This is especially so in an age when mothers discharged
from maternity wards are given not only instructions on bathing
the newborn but (soon enough) detailed maps to their child’s
entire genetic structure—and therein potential claims to and by
all sorts of genetically based communities.?’

Let us then be clear: embeddedness refers to the effects of a
social process, not a natural process (though of course it may be
a social process that chooses to make something social of a natu-
ral process or an innate characteristic). The circumstances of a
child’s birth may support a claim of embeddedness (i.e., that
links to the birth family or community are constitutively impor-
tant), but, as we shall see, only when the community (either the
birth community or the adoptive community) attaches great im-
portance to the circumstances of the child’s birth. Thus the back-
ground of the birth parent may be significant for a child adopted
out of that background, but only if the adopted child has subse-
quent dealings with the interested birth community or if the
adoptive community itself regards the child’s birth circumstances
as significant. An example of the first might be the adoption of a
black child into a white family in a racially diverse and divided so-
ciety. An example of the second would be the efforts of white
adoptive parents of Chinese girls to honor their daughters’ ori-
gins (Chinese names, Chinese language training, and so on).?!
To be sure, the distinction between communitarian-based mark-
ers and innate ones is sometimes blurry; certain ties between
child and group would seem to be both social (tribal member-
ship) and biological (tribal membership because one’s mother is
a member of the tribe). Such confusion is understandable, espe-
cially when the characteristic in question seems apparent: we
think we know it when we see it.22 But as the following cases illus-
trate, race (or color) is not always a reliable marker for potential
claims of embeddedness. It is unexpectedly malleable, and racial
assessments are not always correct.

The malleability of racial categories is revealed in a telling
episode from the early twentieth century. In 1904, the New York
Sisters of Charity sent a group of Irish orphans out west for place-
ment with hardworking Catholic families in a remote Arizona
mining town.2*> When the train arrived at its destination, the chil-
dren were distributed by the priest to the eager prospective par-
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ents, all screened and approved by the local priest. Thus Anna
Doherty was handed to Abigail and Andres De Villescas; Henry
Potts went to Josefa and Rafael Holguin, Edward Gibson to
Trancita and Francisco Alvidrez, and so on. Within the day, the
white people of the town, having grasped that Mexicans were
adopting the orphans, formed a posse and seized the children
back by force. The aftermath—Ilegal, social, and economic—was
long and hard-fought, and the children were never returned to
the Mexican families. And how had this violent “misunderstand-
ing” come about? Historian Linda Gordon explains the effect of
the trip west:

Seven days on a train had left [the children] restless and cranky,
but the nuns dressing them in their finest communicated to them
the solemnity of the occasion waiting. Their long train ride had
transported them from orphanhood to son and daughter. . . .
[The children] did not grasp that this trip was to offer them not
only parents but also upward mobility. Even less did they know
that mobility took the form of a racial transformation unique to
the American Southwest, that the same train ride had transformed
them from Irish to white.?*

The transformation (or impirovement or confusion) of racial cat-
egories continues to the present. In recognition of the inade-
quacy of such gross classifications as “black” or “white,” the 2000
census permitted respondents for the first time to check off mul-
tiple categories of race.?’ This reform resulted in part from lob-
bying by the parents of mixed-race children who argued that they
could not accurately describe their children’s racial composition
under the existing “one or the other” system. The recognition of
multiply raced people further complicates implementing embed-
dedness. The concept does not tell adoption agencies how to re-
solve conflict or competition among different communities of
origin—when, for example, a child is Indian and black and
Catholic and Brazilian.

The instability of categories—their amenability to expansion
and redefinition—raises doubts about embeddedness as a basis
for bestowing very much in the way of decision-making authority.
Similar concerns also arise outside of race. What should be made,
for example, of a Catholic birth mother faithful to the tradition



70 SANGER

of the Latin mass who places her child for adoption with a
Catholic family just when Vatican II and the vernacular guitar
folk mass make an appearance? Has her preference been met—is
the adoptive family what the mother understood “Catholic” to
mean? Or would some nice Unitarians have done as well? Putting
aside the fluidity of categories whether the changes come from
within (internal reform) or without (social reclassification),
should religion be considered an embedded characteristic in the
first place? In New York, for example, at least for children
adopted out of foster care, religion is treated as presumptively
embedded: “[W]henever a child is placed in the home or custody
of any person other than its adopted parents, such placement
must, when practicable, be with a person of the same religious
faith or persuasion as that of the child.”?® And how is the new-
born’s religion determined? Unless the parents have expressly
stated otherwise, “it shall be presumed that the parent wishes the
child to be reared in the religion of the parent.”?’

Even if we assume that racial or religious categories are fixed,
our confidence about them is still challenged by a practical prob-
lem: the inability even of experts and intimates to know what they
see. The problem arose in a tragic “switched-at-birth” adoption
case from Georgia.?® In 1983, two white mothers each gave birth
to a baby boy on the same day at the same hospital. Jody Pope,
married to a white man, gave birth to Melvin. Tina Williams, un-
married and planning to relinquish her child for adoption, gave
birth to Cameron, whose father was black. Both mothers had
seen their babies in the hospital several times, and each certified
upon discharge that she had examined and was taking home her
own child. In fact, through astonishing negligence, the two ba-
bies had been switched in the hospital sometime between birth
and checkout. Pope therefore took home biracial Cameron, and
white Melvin was placed with a foster mother pending his adop-
tion by a mixed-race couple (white mother, black father) who
had especially wanted a biracial child. The foster mother, aware
of Melvin’s pending placement, expressed concern to the adop-
tion social worker that the infant looked so relentlessly white. An
adoption consultant was brought in to help “resolve ambiguities”
as to Melvin’s racial make-up, and advised that “biracial children
sometimes appear to be white in early infancy but experience
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skin darkening over time.” Melvin was then adopted by the
mixed-race couple. When the children were four, the switch was
discovered, and predictable negligence suits and custody battles
followed.?

The case indicates both the importance attributed to color
and its precariousness as a marker for race. Imagine a roomful of
infant orphans who have kicked off their identification tags. How
would social workers begin to sort them for purposes of success-
ful adoption placement? The answer of the influential Child Wel-
fare League of America is that “at the present time, children
placed with adoptive families with similar distinctive characteris-
tics, e.g., color, can become more easily integrated into the aver-
age family and community.” Thus, as researchers note, “the con-
ventions perpetuated by agencies, not the legal system, guarantee
that created families will be homogeneous in looks and specifi-
cally, as the CWLA advises, in color.”*

Switched-at-birth cases—real or imagined—are useful in
thinking through the nature of embeddedness claims for adop-
tion.?! In a sense, traditional adoption has endorsed a switched-
at-birth model: the adopted child is treated as if he or she were
the adoptive parents’ biological child from the moment of birth.
And how do parents, community, and the switchees themselves
respond upon learning they are not who they thought they were
(or that the people they thought were their birth parents are
not)? Let us imagine that Al Gore and George W. Bush were
switched at birth and that each was then raised by the other’s par-
ents. Years later the mistake is uncovered. Gore, now the Republi-
can candidate for president, learns that in fact he is from a long
line of Democrats. Bush, the Democratic candidate, receives mir-
ror-image facts.3? To test whether this unintended swap matters,
we might ask whether each man will now feel he has been “living
a lie.” Or will the revelation of political ancestry seem to each
more like an interesting but vaguely remote historical fact? The
second question directs us toward a more autonomous view of
the self. What each man chooses to make of the information deter-
mines its importance, not the mere fact of it.

Would this be different if the essential switch were not one of
political party but one of religion or class—say a baby placed by
his Jewish parents with Christian parents in 1940 Germany? Or
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the child of a disappeared Argentinean trade unionist placed
with parents from the military elite? Or an American Indian child
removed from the reservation and placed with white Protestant
parents, a practice ended only by the Indian Child Welfare Act in
1978? These are but a few examples from among the many the
last century richly offered up. Of course, in each of these cases,
coercion, not choice, provoked the placement. The claims of par-
ents (and perhaps of the parents’ group) for recognition and
continuity may seem stronger where the very point of the place-

ment was to obliterate the characteristic that linked parent to
child.

IV. BIRTH MOTHER PREFERENCES

Shanley argues that birth mothers should participate in place-
ment decisions because “as the concrete link between the child
and the racial group claiming an interest in or jurisdiction over
the child’s placement, [they] would be the appropriate persons
to present their understanding of their own and the child’s racial
identity.” Indeed, when there is no apparent or participating fa-
ther, the birth mother may be the only one who even knows what
the universe of potential ties is. Moreover, having likely been part
of the relevant community, she can most vividly understand the
importance of continued association, whether in the form of im-
mediate placement or subsequent disclosure of information.

Yet designating birth mothers as the spokeswomen for embed-
dedness does not guarantee that birth mothers will choose to
honor the child’s relational ties. The birth mother may have her
own view of how a child of hers might flourish, a view that envi-
sions a way of life quite different from that in which she was
raised. From an embeddedness point of view, this looks like ma-
ternal contrariness or ingratitude. What explains this form of de-
fection, and what should the law make of it? The Supreme Court
has concluded that at least with regard to Indian children, a
mother may not so choose. In the 1989 Supreme Court case of
Mississippt Band of Choctaw Indians v. Holyfield, an unmarried In-
dian couple wanted the Holyfields, a white family, to adopt their
newborn twins.3? (Years earlier, Mr. Holyfield had been the birth
mother’s pastor.) In an attempt to defeat the tribe’s jurisdiction

Placing the Adoptive Self 73

over the matter, the birth mother “went to some efforts to see
that [the babies] were born outside the confines of the Choctaw
Indian Reservation.” The Supreme Court held that her efforts
failed: no matter where the babies were born, their domicile—
the key to tribal jurisdiction under the Indian Child Welfare
Act—followed that of their mother and she was still domiciled on
the reservation.

There is much of legal interest in the case—federal legislation
elevating group rights over those of individual parents or over
the interests of the child, for example.?’4 But the facts alone are of
interest to us here. The birth parents deliberately chose for their
children lives different from their own. Reasons for doing so may
differ. Birth parents may have a special fondness for particular
prospective parents, as was likely part of the explanation in Holy-
field. They may want a better material life for their children than
they experienced or believe likely in the birth community. Par-
ents may also affirmatively seek to distance the child from the
very characteristic that is the source of their authority under an
embeddedness delegation. Thus while in New York religious
matching is the default rule, parents may choose differently. The
statute makes clear that “religious wishes of a parent shall include
wishes that the child be placed in the same religion as the parent
or in a different religion from the parent or with indifference to
religion or with religion a subordinate consideration.”® In this
regard, recall George Eliot’s description of the long awaited re-
union between Daniel Deronda and his mother. At their meet-
ing, Deronda learns not only that his mother (and therefore he)
is Jewish but that this was exactly why she gave him up: “And the
bondage I hated for myself I wanted to keep you from. What bet-
ter could the most loving mother have done? I relieved you from
the bondage of having been born a Jew.”* Whether children ac-
cept, applaud, or reject such decisions, and at what stages in their
lives, we cannot reliably know. But suppressing communities of
origin is not limited to birth mothers. Parents in general reinvent
their family histories and lose religious or racial identification as
they like.’” Thus in nonadoptive contexts, parents may indeed
“defect.” Since we do not impose restrictions on apostasy or
“passing” generally, it is not clear why we should burden such a
decision in the context of adoption.
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Some breakaway preferences spike maternal concerns about a
child’s future well-being with a kind of petulance. A short story by
Canadian author Elyse Gasco describes a Catholic home for
unwed mothers from the point of view of the unhappy, waddling
residents: “And one day, when a nun was slightly short with her,
unusually sour, her habit freshly ironed and stiff, [my roommate]
said: ‘I'm telling you. Give it to the Jews. They know how to laugh
at themselves. They’re even iffy on this hell thing.’”*® And what I
have called petulance is sometimes described by experts as a pre-
dictable stage in adolescent development.®® The musings of
columnist Dan Savage capture both perspectives. Having satisfied
all the adoption agency’s requirements, Savage anxiously waited
to be chosen by some birth mother somewhere. But why, he won-
dered, would any young woman pick him and his male partner
from among the agency’s catalogue of attractive married hetero-
sexual couples applying for the same position? Savage found
comfort in the idea that there was a birth mother who would
choose them: the hypothetical “Susan.” Susan is sixteen and the
daughter of strict fundamentalist Christians who are upset about
her promiscuity, her punk boyfriend, and her pregnancy. They
are, however, happy that she is “choosing life” over abortion,
even if she insists on relinquishing their grandchild for adoption.
Susan comes to the adoption agency, reads the resumes, and
finds her revenge: she chooses the gay couple.*

While Savage’s actual anxieties were eventually relieved (he
was chosen), his daydream was recently acted out in a Tennessee
Chancery Court, where the grandparents of a baby placed by its
fifteen-year-old mother with a lesbian sought to set the adoption
aside in favor of themselves. The grandparents argued that the
“non-traditional structure” of the adoptive mother’s home was
not in the child’s best interests.*! The trial rejected their claim,
relying on the near-glowing home study provided to the court.
The appellate court affirmed that an adoptive parent’s lifestyle is
a factor but “does not control the outcome of custody or adop-
tion decisions, particularly absent evidence of its effects on the
child.” The facts (and ultimate success) of the Tennessee case
notwithstanding, it may well be that few birth mothers will
choose gay parents for their children. Certainly gay couples are
regularly informed that their chances for adoption will improve
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if they will accept a “special-needs” child—one who is older than
two, of color, handicapped, or already in foster care. There is also
a reported case of a birth mother who surrendered her child to
an agency in a traditional closed adoption, later discovered the
child was adopted by a same-sex couple, and sought (unsuccess-
fully) to rescind the adoption.*?

I present these examples not to suggest that birth mothers are
particularly idiosyncratic or prejudiced but simply to point out
that, like other parents, they too have preferences about how
they would like their children raised. Their preferences are not
always predictable or admirable or comfortable. But in this re-
gard, their decisions are not so unlike the evaluations unmarried
adults make in deciding whether a potential partner will be the
kind of person they could imagine raising their child. In choos-
ing a future mate/co-parent, singles are free to choose a partner
from the same community or from a different one. Racial or eth-
nic similarity is not required; that was resolved in Loving v. Vir-
giniain 1967.4 So too, one could argue, with adoptive parents. A
birth mother may insist on continuity, or she may not. If she is
permitted to participate, there is no way to ensure that she will
honor rather than disrupt relational ties between her child and
any community of origin.

V. ALTERNATIVE BASES OF MATERNAL AUTHORITY

To review, using embeddedness as the basis for a birth mother’s
placement authority is problematic on several counts. Putting
aside the deep question of how policy makers (or psychologists
or political theorists) can be sure what constitutes the self, seri-
ous practical problems remain regarding the definition, scope,
and enforceability of embeddedness in a placement regime. But
while honoring birth mothers’ preferences may disappoint those
who would see them as an exercise of communitarian values, the
practice is now actively supported for at least two other reasons.*
The first urges placement authority as a reward or inducement
for birth mothers not to abort. The second is market driven: giv-
ing birth mothers placement authority, if that is what birth moth-
ers want, ought to increase the number of desirable infants re-
leased onto the adoption market. I put forth a third reason,
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which, in contrast to the first two, plays no role at present in the
politics of placement. It is that choosing adoptive parents for
one’s child is within the scope of custodial authority vested in all
parents and is justified on that basis alone. I find only this third
rationale appealing, even as it includes the first two, for reasons I
shall set forth below. I begin, however, with an overview of the
roles of morals and markets.

Morality first. Since the legalization of abortion in 1973, the
commitment of many antiabortion advocates has broadened to
include what might be seen as companion issues. An example
from the 1980s was the heated dispute over the federal “Baby
Doe” regulations, which reclassified parental decisions to with-
hold care from severely disabled newborns from the acceptable
realm of parental authority to that of child abuse and discrimi-
nation. In piecing together why withholding care from new-
borns (in contrast, say, to withholding it from the elderly) be-
came such a focus of public concern, Robert Mnookin explained
that “[n]otwithstanding their defeat in Roe v. Wade, many right-
to-lifers wish to carry on the political battle over abortion. . . .
[T]he issue of the proper treatment of handicapped newborns
serves important political ends by connecting abortion rights to
children’s rights.”*> Adoption works in much the same way but
with broader appeal, as would-be adoptive parents may also ben-
efit. The starting point for adoption activists motivated by pro-
life beliefs is simply that adoption is “the best solution for an
unwed mother: Adoption clearly rises above abortion as a bene-
ficial alternative for both mother and child, and arguably is su-
perior in most instances to other life-affirming alternatives such
as single parenting.”*® William Pierce, president of the National
Council for Adoption, an umbrella organization now supporting
agencies that oppose open records, contends that adoption is
simply “not on the public agenda.”®” Much blame for this is laid
at the door of abortion providers, who, it is argued, do not even
“raise the issue of adoption with pregnant clients.”?® Others
blame the federal government for the adoption movement’s
purported inability to “fight on level ground”: “[SJome women
have always had abortions or single-parented, but the number
has swelled to its present extent only when the federal govern-
ment overrode state and local preferences and enshrined the
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worst choice as a fundamental legal right, and the mediocre
choice as a fundamental economic right.”*® How, then, from this
perspective, can adoption be put back onto the public agenda of
policy makers and the private agenda of birth mothers?

The marrying of proadoption and antiabortion advocacy has
crept into public policy in a variety of enterprising ways. There
are the “Adoption, Not Abortion” bumper stickers.>® Sticking to
the vehicular, there are also proadoption license plates. Drivers
in Florida may now select “Choose Life” from among the forty
specialized license plates (“Save the Manatee”; “Remember the
Challenger Astronauts”) offered by the Department of Motor Ve-
hicles. Proceeds from the sales of “Choose Life” plates go to
adoption agencies. When questioned why the license plates do
not say “Choose Adoption,” Tom Gallagher, the Florida Educa-
tion Commissioner explained that “‘Choose Life’ basically is talk-
ing about adoption. And that’s pretty much what it says.”®!

Beyond these rhetorically significant moves, prolife adoption
advocates have had a serious impact on adoption agency prac-
tices. This is seen in the significant policy change of the many af-
filiates of Catholic Charities. Once faithful practitioners and pro-
ponents of traditional closed adoption, many Catholic adoption
agencies now offer and promote open adoption, at least with re-
gard to consensual contact or communication between birth
mothers and adoptive parents.®? A typical Catholic Charities
adoption Web page now urges comparison shopping along the
following lines:

Compare! All adoption agencies are not the same.

Birthmothers

You have all the choices!

No obligation.

* You can choose either to have an open or closed adoption

* You can choose to select & meet the family

* Option to receive photos of & letters from your child as
they grow

Direct placement—Never any foster care

Available day, night, weekend, & holidays—whenever you
need us

Click here for more information>®

*

*

*
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The pitch here is directed wholly to the imagined preferences of
the relevant consumer, the birth mother.

The second basis of support for birth mother participation in
placement decisions is more directly concerned with the laws of
supply and demand. The goal here is less to prevent abortion
than to increase the supply of desirable candidates in the adop-
tion pool. And here the issue of voluntary infant relinquishment
becomes pertinent. There are adoptable American children in
foster care, but they are generally older and wiser in ways that
make them less marketable to the traditional clients of adoption
agencies and lawyers.

As the National Committee for Adoption explained in 1989,
“More than a million couples are chasing the 30,000 white in-
fants available in this country each year.”® To get those babies,
agencies have sought to make adoption more attractive to birth
mothers who, as the overwhelming majority of them already do,
will otherwise choose either single parenthood or abortion. In
the most comprehensive study of the shift in agency practices
from closed to open adoption, the causal factors listed most
often by agency staff were “client demand, changes in agency val-
ues, and competition from independent adoptions and other pri-
vate agencies [already] offering openness in adoption place-
ments.”® Curiously, only five of the sixty-three agencies can-
vassed in 1993 listed “It’s a right or entitiement” as a reason to
offer open adoption, though whether the right referred to is that
of the child or of the birth mother is not clear. In any event, by
the 1990s, birth mothers had indisputably become the primary
clients of agencies, and what they seem to want is some form of
open adoption.?®

And exactly why is open adoption desired by birth mothers? I
put the case very simply. Open adoption recognizes birth moth-
ers as mothers rather than as transient, anonymous participants in
the adoption process. Traditional adoption, through requiring
the strict confidentiality of records and complete termination of
the parent-child relationship, sought to deny the fact. Consider
the language of unconditional surrender required of parents
whose children are adopted out of foster care in New York:
“[TThe parent [acknowledges she is] giving up all rights to have
custody with, visit with, speak with, write to, or learn about the
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child, forever.”5” One young birth mother described the experi-
ence of the termination hearing:

It was a paper already written out, just saying that once I signed
those papers that I'd given up all right and say in the baby’s life,
legally. I just, that was it. And to someone to kind of just put a very
large period at the end of a sentence like that was like, whoa, it, it
hit hard. But, it’s written blunt like that so you know. They can’t
make it cushy and comfortable in that respect ’cause you have to
realize what is going on, and boy, did it! And it was pretty much
went through in a matter of minutes, and that was it.*®

In our society, however, motherhood is not usually experi-
enced in a matter of minutes. It is generally understood as a
more enduring undertaking. Of course, therein lies the policy
conundrum of adoption. Is someone who voluntarily gives up a
child to be counted as a mother for any purposes? Motherhood is
a complicated status in our society, one that is revered and re-
warded, but also one that is regulated, in part to make sure that
mothers live up to the kind of behavior deserving of reverence.
Distancing oneself from motherhood, whether by not having
children at all or—perhaps worse—by giving away the children
one has, is therefore a suspect act fraught with personal and so-
cial significance. Thus maternal decisions to separate from chil-
dren under circumstances far less momentous than adoption—
something as ordinary as going to work in the morning—are
taken seriously, both by mothers themselves and by those who
judge them. Such decisions are heavily influenced by dominant
cultural views about the importance of children to women’s iden-
tity and reputation.®® Birth mothers, like everyone else, are
keenly aware of this. In a study comparing two groups of birth
mothers, “placers” and “keepers,” more than half of the “keeper”
group explained that “they could not emotionally handle the
thought of placing their child for adoption,” and many “placers”
feared “peer reaction which views their behavior as selfish, unlov-
ing, and even incomprehensible.”60 The consequence of all this
for adoption is that mothers who might in fact want to give a
child up sometimes decide not to.

But if we accept that birth mothers are, at least for some finite
period, fullscale mothers, it cannot surprise us that some may
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miss or mourn or wonder about a child relinquished for adop-
tion. As one birth mother put it, “[I]1f I'm going to give this baby
up, [ don’t need to know an exact location, but, did they take this
baby off, like and they’re working him on a farm, or is he in the
city?”®! Another birth mother wrote to the lawyer arranging the
adoption of her son: “Dear Mr. Kaplan, It would ease my heart to
know that Finn is healthy and happy. Is there any way? Many
thanks, Diana.” Until the 1980s, the legal answer to these ques-
tions was a flat “no.”®2 Around that time, however, encouraged by
the success of adult adoptees in obtaining records and occasional
(consensual) reunions, birth mothers began to “come out,” to or-
ganize, and to move subtly from therapy to lobbying.5® Through
such organizations as Concerned United Birth Parents, they have
pressed for greater (that is to say, any) openness in adoptions
from the very start of the adoption process, rather than twenty-
one years later and then only at the adoptee’s initiative. To be
sure, not all birth mothers want a continued connection or some
vestige of authority over their child, but many do. The form, de-
gree, and desire for openness differ. Some mothers want simply
to name the child and ask the adoptive parents to honor that sig-
nificant selection. Others seek the promise of information, such
as a yearly letter or photo, or the adoptive parents’ agreement to
give the child a memento or letter from its mother when it is
older. Still others want to select the adoptive parents and some-
times to negotiate some form of ongoing contact. All of these
arrangements are included within the parameters of what is now
called open adoption, and almost all agencies now offer it to
their clients.

Whether or not these various agreements brokered (“medi-
ated” in agency speak) by agencies will be upheld by courts is an-
other matter. Courts initially asked to enforce such agreements,
most often by birth mothers whose visitation had been cut off,
commonly refused to do so on grounds of public policy.® Open
adoption agreements were understood to violate the letter and
spirit of existing laws severing all ties between birth mother and
child for the purpose of establishing the child securely in its new
family. Slowly, however, courts began to detect and to articulate a
public policy that favored enforcement. Thus the Maryland Court
of Appeals noted that such agreements might well “foster [adop-
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tion] in those cases where the natural parent and adoptive par-
ent are known to each other and the natural parent is reluctant
to yield all contact with his or her child.”® Open adoption was
seen not simply as benefiting a particular child but as central to
sustaining adoption as a social institution.®® About twenty-five
states have now authorized “post-adoption agreement contact
statutorily.”®” Most provide that enforcement is contingent on the
court’s determination that the agreed-on contact is in the best in-
terests of the child.

But in addition to (perhaps) offering an alternative to abor-
tion and (perhaps) increasing the number of infants in the adop-
tion pool, there is a third and independent reason to honor birth
mother participation in the placement process. The case is
straightforward: making decisions about the care and custody of
one’s child falls within a well-established bundle of parental
rights. These include the right—and the obligation—to provide
care for one’s children, whether personally or by arranging for a
surrogate caretaker. We see this in a variety of circumstances out-
side the context of adoption as parents regularly determine
where and with whom and for how long their children will live.
Thus parents may send children to summer camp or to boarding
school or to live with Aunt Louise. And even when the child’s
new placement is not with kindly Aunt Louise but in a mental in-
stitution—a decision not always taken with the child’s interests
exclusively in mind—the Supreme Court has made clear that
“our precedents permit the parents to retain a substantial, if not
the dominant, role in the decision.”® Divorcing parents too are
entitled to decide between themselves which one will have cus-
tody of the kids, and under such agreements, one parent may sig-
nificantly decrease or even cease contact with the children.
Nonetheless, such decisions are rubber-stamped by courts as a
matter of course.%® And in cases where custody is contested, pro-
viding for substitute care during the marriage has been recog-
nized as evidence of everyday parenting. Thus in states that use
the “primary caretaker standard” to determine custody, “arrang-
ing for alternative care (i.e., babysitting, daycare, etc.)” has been
one of the enumerated criteria for determining which parent
managed parental responsibilities before the divorce and there-
fore should get custody after.” The standard explicitly recognizes
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that separating from a child is not inconsistent with concern
about its well-being. Finally, parents may choose substitute care-
takers for their children in anticipation of a permanent separa-
tion. All states now provide for the testamentary appointment of
guardians and the rule is clear: “In the absence of facts or cir-
cumstances disqualifying testamentary guardians, the statutory
right of the parent, duly and lawfully exercised by the execution
of his or her will, must be respected and maintained by the
court.””!

All of these examples—custody, babysitting, guardianship,
summer camp—reflect the law’s respect for parental determina-
tions regarding the provision of substitute care in the parent’s ab-
sence, whether the arrangement is temporary, long term, or per-
manent. Adoption simply provides another type of separation on
the spectrum of acceptable absences that necessitate a surrogate
caretaker. I suspect we may be unused to thinking of adoption in
the same breath with other separations. Adoption is somehow
bigger, combining as it does both voluntariness and permanence.
Nonetheless, the law has appreciated that even the decision to
give up a child for adoption may be an appropriate exercise of
maternal judgment in just the way I am describing. Consider a
1992 Texas case in which a birth mother, on the day her baby was
born, relinquished her parental rights and handed the baby over
to an adoptive couple she had earlier chosen. The next day the
birth mother decided she had made a huge mistake and wanted
the baby back. (The Texas revocation period had not expired.)
The couple argued that by “voluntarily leaving it in the posses-
sion of another {with] an intent not to return,” the birth mother
had abandoned the baby and therefore no longer had any rights
over the child. The trial court agreed, but the case was reversed
on appeal. The appellate court held that in turning the child
over to the couple under the terms of an open adoption, the
birth mother was not “disregarding her parental obligations, as
contemplated by [the Texas abandonment statute], but instead
was attempting to affirmatively provide for [the baby’s] welfare
through others.” Thus the court properly distinguished between
disregarding a child’s welfare and securing it.”?

The argument here is not that all birth mothers must or
should choose open adoption. Many prefer traditional adoption,
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perhaps because they desire no further contact with the child, be-
cause they trust an agency’s ability to select parents, or because
by relinquishing the baby to a particular agency such as Catholic
Charities, they have secured for their child the essence of what
they want in adoptive parents (a Catholic upbringing) without
needing to know exactly who will be doing it. Birth mothers with
drug or other problems may also choose a closed adoption to
avoid possible rejection by couples they might choose.”:

My argument is not even that all birth mothers will choose
well. This possibility is hinted at in my earlier spite and petulance
examples, though it may be difficult to know whether bad mo-
tives produce bad decisions. Certainly, data suggest that at least
some teenage birth mothers choose open adoption for reasons
less connected with the child’s needs than with their “self-related
concern about their own ability to know the child.” As re-
searchers explain, “Given the developmental status of adoles-
cence in regard to altruism versus self-concern and the difficulty
for teens to think through the long-term consequences of behav-
ior, this finding of self-interest is not surprising.””* It has also
been suggested that because this is a final, “last-shot” decision on
the birth mother’s part, there is no incentive for her to choose
the adoptive parents with particular care; she bears none of the
consequences of a bad decision, as she need never deal with the
child again.

But this game theory objection does not ring true for me.
First, it is odd to imagine that a birth mother would deliberately
choose against her child’s interests. Just because the adoption is
good for her—and doesn’t “self-concern” motivate many/most
maternal decisions to leave children, even if only temporarily?—
it does not follow that she will want things to go badly for her
child. Second, even if the birth mother might be so inclined, the
Iaw does not permit her to choose too poorly. All states require
the judge to certify that the order of adoption is in the child’s
best interest and the court’s determination on that point trumps
whatever placement preferences a birth mother may have. In the
Tennessee case discussed earlier, the court heard the grandpar-
ents’ arguments against their daughter’s choice of a lesbian
adoptive mother, acknowledging that while Tennessee law re-
spects “the biological parent’s right to choose a prospective
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adoptive parent,” it remains “the trial court’s duty to protect the
child’s best interest.”’® (The court upheld the adoption.)

We might also keep in mind that there is little quality control
on parental decision making outside of adoption. People have
children and some raise them badly.”® In this regard it would
seem that birth mothers are perhaps ahead of the pack. They are
at least aware that they may raise their children badly, simply by
virtue of not wanting to raise them at all, and they are acting re-
sponsibly on that knowledge. What birth mothers want, and what
all other parents get as a matter of course, is some recognition
that they are their child’s parent and have contributed to their
child’s life in some manner or form beyond childbirth itself: a
name, a photo, securing good adoptive parents.

Open adoption in any of these variations permits the exercise
of such ordinary parental authority in the context of what is
never an ordinary decision. The significance of birth mother par-
ticipation for adoption practices is made clear by considering the
work it does for adoption vocabulary. At present, the verbs typi-
cally (awkwardly, reluctantly) used to describe what birth moth-
ers do with their children are surrender, relinquish, or give up. Con-
sider the difference for the mother—and for the child—when it
is understood that the mother placed her child. Indeed, the adop-
tive parents too might benefit from knowing something of the
birth mother, in part to satisfy their child’s questions when the
questions finally arise. Elyse Gasco describes an adoptive mother
who, without any facts to tell her daughter, makes up what she
hopes is an appealing story. But as the mother thinks of her
daughter’s original mother, she thinks this:

Stupid, stupid girl. Why couldn’t she have left her daughter some-
thing? A letter, a glove, a piece of her stupid hair. Was she a
moron? A simpleton? Probably a cruel and reckless beauty queen.
Probably an impossibly loose bully. It is as though Mother’s own
love is weak, watered down, muted and she is being forced into
speaking like a ventriloquist through the mouth of this dummy
dummy girl. Surely, thinks Mother, you were the type of person
everyone followed behind picking up pieces.”

I therefore agree with Shanley that birth mothers should be
given a voice in choosing the kind of family in which their child
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will be placed, though whether such preferences should be lim-
ited only to those mothers who fall within the present penumbra
of embeddedness is another matter.

VI. CONCLUSION

Mary Shanley is after an adoption regime open enough to give
adult adoptees sufficient information to “construct a coherent
story of origin, an explanation of how they came into the world.”
This is admirable and, as Shanley explains, can be achieved by
opening adoption records or by opening adoption itself through
contact or communication between the family of origin and the
adoptive family. Even the provision of nonidentifying birth par-
ent information secures some of the values encompassed by the
idea of embeddedness: the sense that we are not “self-made” but
rather that each of us is vitally informed by our relation to a com-
munity of origin and is entitled at least to know what that com-
munity is. There are, of course, risks in all this. Ongoing or later
initiated contact with birth mothers may be difficult and the re-
lease of birth records does not always result in a pleasing story of
coherence. It may throw into disarray whatever invented story
has been functioning as placeholder for the true one.” Consider
P. D. James’s novel Innocent Blood, in which the adopted heroine
constructs a lovely story of origin for herself: her biological
mother a beautiful servant girl at a country estate; her father, a
handsome gentleman passing by. She is then dumbstruck to
learn upon obtaining her birth records under Britain’s Adoption
Records Act that her father was not a nobleman but a child mo-
lester, still serving time for the murder of one of his hapless vic-
tims, and that her mother was his willing accomplice.

Of course, for most of us life is neither a fairy story nor a P.D.
James thriller. But that all adopted children will not have been
given up by Cinderella figures is not my point. It is rather to
suggest that all adults desire a coherent and satisfying story of
origin. I suspect that there are few among us who, if given a red
pencil, would not rewrite a page or two of the original text.
Even children living with their natural parents sometimes chal-
lenge the script. Many—particularly in early adolescence—en-
tertain “adoption fantasies” as the only explanation for how they
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could have ended up with such awful so-called biological par-
ents.

I'want therefore to frame my conclusion around a more func-
tional phrase that I have borrowed from Elyse Gasco. In another
of Gasco’s brilliant short stories about adoption, a young adopted
woman describes a brief conversation with her counselor: “Fi-
nally he clasps his hands together hard and I think I can see the
blood in his nails. He says: Eventually, you will find a story you
can live with. And he opens his hands again, reading the lines to
see if he’s right.”” It is the “story one can live with” that provides
the project for many adult lives. This is not to say that adoption
doesn’t matter, and that the real problem is just a shortage of
good therapists. Rather, in thinking about placement regimes, it
seems useful not to substitute one idealized concept—here em-
beddedness—for the earlier fiction that if we only pretend
adopted children are exactly like biological ones, everything will
turn out just fine. Many aspects of an adopted child’s life may
change in ways that produce someone of different temperament,
tastes, habits, and beliefs than the person who might otherwise
have resulted. It may be impossible to know which of these attrib-
utes are essential to the construction of the self and would there-
fore be preserved or nurtured by a placement scheme that takes
embeddedness into account.®® Consider the matter of birth
order, now understood to be a significant feature in personality
development. An overburdened birth mother may relinquish her
third child, who by virtue of adoption now becomes an oldest
child, with all the personality peculiarities that attend that dis-
tinction. If birth order is crucial to what one becomes, should it
be then replicated within the adoption scheme in the interest of
securing a more authentic self?

This returns us to the concept of remainders. It seems likely
that adoption will always produce a moral remainder. The inter-
ests of the three central parties—not to mention the complicated
interests of the adoption industry, political groups, and ethnic
communities for whom adoption is of symbolic as well as practi-
cal significance—are unlikely to converge. The question then, is:
Who is to bear the burden of the remainder? Whose morally rea-
sonable claim will be left unsatisfied, squeezed out of the equa-
tion, stuck forever behind a lower-case “r”? Under the regime of
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closed adoptions, birth mothers bore the weight. The very fact of
their maternity was obliterated by the practices of traditional
adoption. Thus although it was argued that the system benefited
everyone (kids got parents, childless parents got kids, unwed
mothers got a second chance), birth mothers as beneficiaries
limped in a very poor third.

The active participation of birth mothers changes all this. The
emotional complications of adoption are now distributed more
evenly across the three major participants, with adoptive parents
perhaps shouldering the greatest adjustment. Once secure in
adoption’s protective wrap, they now begin with their child’s
birth mother in mind, if not in sight. This may not be the burden
many have feared; initial studies of open adoptions indicate that
most adoptive parents do well under the new system. Many are
relieved to have the rules of contact clear and established up
front. Yet concern about possible entanglements with intrusive
birth families cause some to pursue children by other means,
such as turning to foreign adoption.8! Of course, it is too early to
know what the consequences, good and bad, of open adoption
will be for the various players. Certainly, birth mothers must still
come to terms with their decision and with the experience of loss
that often and understandably accompanies it.

Returns on how children fare in all this are sparse. So far it ap-
pears that children in open adoptions are secure in their adop-
tive homes and that adoptive parents also find some relief that
the terms of engagement are clearly established from the start. To
be sure, empirical research findings do not always matter much
with regard to family law reform. In custody law, for example,
joint custody replaced a maternal presumption, which replaced a
paternal presumption. In each case, it was argued that the child
benefited by the change, but in fact, each shift resulted from a
mix of politics with contemporary theories about families, gender
roles, or children’s needs. So too with adoption. The very prefer-
ence for adoption (in contrast to orphanages) reflected 1950s
postwar assessments about the social and political importance of
the nuclear family, with as much attention given to the benefits of
children for couples as to the benefits of parents for children.
This is all to say that policy shifts are rarely based on the state of
developmental research alone. The effects of open adoption on
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children’s developmental well-being remain speculative and will
likely take generations to measure and assess. Thus whether birth
mothers should participate in placement decisions is likely to be
worked out, like much else in family law, without benefit of em-
pirical data.

In all of this, adoption law and practices are guided by enor-
mous cultural changes in the composition and the meaning of
family. As families become increasingly blended outside the con-
text of adoption—with combinations of blood relatives, step-rela-
tives, de facto relatives, and ex-relatives sitting down together for
Thanksgiving dinner as a matter of course—birth families and
adoptive families knowing one another may not seem so very
strange or threatening at all. There will simply be an expectation
across communities that ordinary families will be mixed and mul-
tiple. With that in mind, we should hesitate before establishing
embeddedness as the source of a mother’s authority over her
child’s placement. It is a concept that only sounds cozy in great
part because it simplifies the relational complexities of the world
in which we live.
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