View metadata, citation and similar papers at core.ac.uk brought to you by X{'CORE

provided by PennState, The Dickinson School of Law: Penn State Law eLibrary

'~ PennState Law Penn State Law eLibrary
Journal Articles Faculty Works
8102016
The Aftermath of United States v. Texas
Shoba S. Wadhia

Penn State Dickinson School of Law

Follow this and additional works at: http://elibrary.law.psu.edu/fac_works

b Part of the Immigration Law Commons, and the Supreme Court of the United States Commons

Recommended Citation

Also available at: http://yalejreg.com/nc/the-aftermath-of-united-states-v-texas-rediscovering-deferred-action-by-shoba-sivaprasad-

wadhia/

This Response or Comment is brought to you for free and open access by the Faculty Works at Penn State Law eLibrary. It has been accepted for

inclusion in Journal Articles by an authorized administrator of Penn State Law eLibrary. For more information, please contact ram6023@psu.edu.


https://core.ac.uk/display/229645248?utm_source=pdf&utm_medium=banner&utm_campaign=pdf-decoration-v1
http://elibrary.law.psu.edu?utm_source=elibrary.law.psu.edu%2Ffac_works%2F347&utm_medium=PDF&utm_campaign=PDFCoverPages
http://elibrary.law.psu.edu/fac_works?utm_source=elibrary.law.psu.edu%2Ffac_works%2F347&utm_medium=PDF&utm_campaign=PDFCoverPages
http://elibrary.law.psu.edu/faculty?utm_source=elibrary.law.psu.edu%2Ffac_works%2F347&utm_medium=PDF&utm_campaign=PDFCoverPages
http://elibrary.law.psu.edu/fac_works?utm_source=elibrary.law.psu.edu%2Ffac_works%2F347&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/604?utm_source=elibrary.law.psu.edu%2Ffac_works%2F347&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/1350?utm_source=elibrary.law.psu.edu%2Ffac_works%2F347&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:ram6023@psu.edu

The Aftermath of United States v. Texas: Rediscovering Deferred Action
By Shoba Sivaprasad Wadhia*

l. Introduction

On June 23, 2016, the Supreme Court issued a 4-4 ruling in the immigration case of United
States v. Texas, blocking two “deferred action” programs announced by President Obama on
November 20, 2014: extended Deferred Action for Childhood Arrivals (DACA Plus) and Deferred
Action for Parents of Americans and Legal Residents (DAPA).! The 4-4 ruling by the justices
creates a non-precedential non-decision, upholding an injunction placed by a panel of federal
judges in the Fifth Circuit Court of Appeals.? While the future of these programs remains uncertain
in the long term, the immediate effects are pronounced, as millions of qualifying young people
(“Dreamers”) and parents who would have been able to request deferred action programs are
unable to do so in the foreseeable future. The outcome of the ruling highlights the need for greater
information about existing prosecutorial discretion tools, including a longstanding deferred action
program on which DACA and DAPA are based. This essay examines 185 deferred action cases
processed by the United States Citizenship Immigration Services (USCIS), a unit within
Department Homeland Security (DHS or Department).® While previous scholarship examines
deferred action historically and in depth,* this is the first piece to review cases under the
Department’s current enforcement policy. The author’s goal is to provide advocates and
policymakers with accurate information about the deferred action program outside of DACA (and
what would have been DACA Plus and DAPA) and to facilitate a dialogue about the possibilities
of advancing a robust deferred action policy for Dreamers, parents and others who present
humanitarian equities.® A second goal of this essay is to (re)address the continued transparency
challenges faced by the deferred action program and recommendations for moving forward.
Beyond the scope of this essay is an analysis of whether certain noncitizens may be currently
eligible for relief outside of deferred action or a discussion on those who should qualify for
immigration status under unrealized but critical legislative reforms.

* Samuel Weiss Faculty Scholar and Founding Director of the Center for Immigrants’ Rights Clinic at Penn State
Law: University Park. The author thanks Meaghan McGinnis (’17) and Vienna Vasquez (’16) for their diligent
research assistance.

1 See United States v. Texas, 579 U.S. _ (2016) (per curiam); see also Shoba Sivaprasad Wadhia, Symposium: A
meditation on history, law, and loss, SCOTUSBLOG (Jun. 23, 2016, 2:08 PM), http://www.scotusblog.com/2016/
06/symposium-a-meditation-on-history-law-and-loss/.

2 Texas v. United States, 86 F. Supp. 3d 591 (S.D. Tex. 2015).

3U.S. CITIZENSHIP AND IMMIGR. SERVICES, https://www.uscis.gov (last updated June 16, 2016).

4 See, e.g., SHOBA SIVAPRASAD WADHIA, BEYOND DEPORTATION: THE ROLE OF PROSECUTORIAL DISCRETION IN
IMMIGRATION CASES 1-87 (New York University Press 2015) [hereinafter BEYOND DEPORTATION]; Shoba Sivaprasad
Wadbhia, The History of Prosecutorial Discretion in Immigration Law, 64 Am. U.L. REv. 1285 (2015); Shoba
Sivaprasad Wadhia, Relics of ‘deferred action’, THE HiLL (Nov. 20, 2014, 5:00 PM),
http://thehill.com/blogs/congress-blog/civil-rights/224744-relics-of-deferred-action; Leon Wildes, The Deferred
Action Program of the Bureau of Citizenship and Immigration Services: A Possible Remedy for Impossible Cases, 41
SANDIEGO L. REV. 819 (2004); Leon Wildes, The Nonpriority Program of the Immigration and Naturalization Service
Goes Public: The Litigative Use of the Freedom of Information Act, 14 SAN DIEGO L. REv. 42 (1977).

> See generally Shoba Sivaprasad Wadhia, Beyond Deportation: Prosecutorial Discretion Requests after U.S. v.
Texas, ACSBLOG (June 28, 2016), https://www.acslaw.org/acsblog/beyond-deportation-prosecutorial-discretion-
requests-after-us-v-texas; SHOBA SIVAPRASAD WADHIA, BEYOND DEPORTATION: THE ROLE OF PROSECUTORIAL
DISCRETION IN IMMIGRATION CASES 54-87, 146-156 (New York University Press 2015).



I, Deferred Action: A Short History

Deferred action is one form of prosecutorial discretion in immigration law.® The concept
behind prosecutorial discretion is entrenched in the prioritization of limited government resources
and compassion for individuals without a lawful immigration status who present strong qualities
or equities. The first deferred action program was discovered in the early 1970s, when the Beatle
attorney Leon Wildes engaged in Freedom of Information Act (FOIA) litigation to obtain deferred
action (then called “non-priority”) records from the immigration agency (then called “Immigration
Naturalization Service” or “INS”).” Since this time, deferred action has operated for decades. The
Department of Homeland Security inherited the deferred action program from INS and in the last
15 years has granted deferred action in thousands of cases for largely humanitarian reasons.® While
deferred action is only one among several forms of prosecutorial discretion, it is one of the most
savored. Individuals granted deferred action are able to apply for employment authorization upon
the showing of “economic necessity.”® Likewise, deferred action grantees are treated as “lawfully
present,”*? raising the possibility for other benefits like eligibility for a driver’s license.! Deferred
action became a well-known political animal in the wake of President Obama’s 2012
announcement of a program aimed at protecting qualifying Dreamers from deportation through
the tool of deferred action.'? However, before 2012, deferred action was less understood and even
today largely opaque outside the DACA program.

I11.  USCIS Data Set: Findings

& Consideration of Deferred Action for Childhood Arrivals (DACA), U.S. CITIZENSHIP AND IMMIGR. SERVICES,
https://www.uscis.gov/humanitarian/consideration-deferred-action-childhood-arrivals-daca (last updated Jan. 4,
2016) (“Deferred action is a use of prosecutorial discretion to defer removal action against an individual for a certain
period of time. Deferred action does not provide lawful status.”); Shoba Sivaprasad Wadhia, The History of
Prosecutorial Discretion in Immigration Law, 64 AM. U.L. REV. 1285 (2015); SHOBA SIVAPRASAD WADHIA, BEYOND
DEPORTATION: THE ROLE OF PROSECUTORIAL DISCRETION IN IMMIGRATION CASES 54-87 (New York University Press
2015).

7 See SHOBA SIVAPRASAD WADHIA, BEYOND DEPORTATION: THE ROLE OF PROSECUTORIAL DISCRETION IN
IMMIGRATION CASES 14-32 (New York University Press 2015); see also Shoba Sivaprasad Wadhia, Sharing Secrets:
Examining Deferred Action and Transparency in Immigration Law, 10 U.N.H. L. Rev. 1 (2012) [hereinafter Sharing
Secrets].

8 See, e.g., SHOBA SIVAPRASAD WADHIA, BEYOND DEPORTATION: THE ROLE OF PROSECUTORIAL DISCRETION IN
IMMIGRATION CASES 54-87 (New York University Press 2015); Shoba Sivaprasad Wadhia, My Great FOIA Adventure
and Discoveries of Deferred Action Cases at ICE, 27 GEO. IMMIGR. L.J. 345, 347-58 (2013) [hereinafter My Great
FOIA Adventure].

% See Classes of aliens authorized to accept employment, 8 C.F.R. § 274a.12(c)(14) (2016); Shoba Sivaprasad Wadhia,
Demystifying Employment Authorization and Prosecutorial Discretion in Immigration Cases, 6 COLUM. J. RACE & L.
1 (2016).

10 See, e.g., Memorandum from Donald Neufeld, Acting Associate Director, Lori Scialabba, Associate Director, and
Pearl Chang, Acting Chief, on Consolidation of Guidance Concerning Unlawful Presence for Purposes of Sections
212(a)(9)(B)(i) and 212(a)(9)(C)(i)(I) of the Act (May 6, 2009), available at http://www.uscis.gov/sites/default/files/
USCIS/Laws/Memoranda/Static_Files_Memoranda/2009/revision_redesign_ AFM.PDF.

11 Shoba Sivaprasad Wadhia, My Great FOIA Adventure and Discoveries of Deferred Action Cases at ICE, 27 GEO.
IMMIGR. L.J. 345, 347-48 (2013).

12 Office of the Press Secretary, Remarks by the President on Immigration, THE WHITE HOUSE (June 15, 2012, 2:09
PM), https://www.whitehouse.gov/the-press-office/2012/06/15/remarks-president-immigration.

13 See, e.g., SHOBA SIVAPRASAD WADHIA, BEYOND DEPORTATION: THE ROLE OF PROSECUTORIAL DISCRETION IN
IMMIGRATION CASES 134-145 (New York University Press 2015).



The data set was provided to the author on January 19, 2016 in a 27 page PDF-format and
in response to a Freedom of Information Act (FOIA) request.'* The data set included 185 cases
and is divided into four regions.® A fuller methodology can be found in Section IV.

A. Reasons for a Deferred Action Grant or Denial: By Region

The data for each of the regions included a basis for a deferred action case in one or two
words, most regularly “Family”, “Medical” or “Other.” The table below depicts the ratios of
noncitizens granted deferred action based on different reason categories. For the Northeast Region
(NER), 35% of noncitizens that applied for deferred action based on family support reasons were
granted this form of relief. Further, 25.7% of noncitizens that applied for deferred action based on
medical reasons were granted relief. No person was granted relief based upon another reasoning
category. For the Southeast Region (SER), 0% of noncitizens that applied were granted deferred
action based upon family support reasons, while 64% were granted deferred action based on
medical reasons. Despite the low amount of data produced by USCIS, 75% of noncitizens that
applied for deferred action in the Central Region (CRO) were granted this form of relief and 57%
of noncitizens who applied based on medical reasons were also granted deferred action. Finally,
the only case from Western Region (WRO) was not granted deferred action. With more data from
the regions or even more data from other years, one could draw richer conclusions on which
reasoning is more likely to be granted deferred action. Notably, with respect to the medical reasons,
the trend seemed to be that the more severe and permanent the medical injury, the more likely the
noncitizen was to be granted deferred action. [See Table 3]

TABLE 1 Reasons for Deferred Action Grant or Denial: By Region

NER SER CRO WRO
Reason # Granted | # Granted | # Granted | # | Granted
Family Support 34 12 19 |0 8 6 0 |0
Medical 70 18 39 |25 7 4 1 1|0
Other 7 0 -- - -
Total 111 58 15 1

B. Reasons for a Deferred Action Grant or Denial: By Field Office

Deferred action requests to USCIS are often made to a field office and thereafter subject to
review by the USCIS District Director and USCIS Regional Director.'® Within each region are
“field offices” that fall under the jurisdiction of a particular region. Table 2 breaks down the 2016
data set by field office.

14 |_etter from Jill A. Eggleston, Director FOIA Operations, U.S. Citizenship and Immigration Services, to author (Jan.
19, 2016) (on file with author).

15 etter from Jill A. Eggleston, Director FOIA Operations, U.S. Citizenship and Immigration Services, to author (Jan.
19, 2016) (unpublished FOIA response enclosed) (on file with author).

16 Shoba Sivaprasad Wadhia, Standard Operating Procedure for Deferred Action (non-DACA) (2015), available at
http://works.bepress.com/shoba_wadhia/36/. Importantly, but outside the scope of this essay, is an examination of
deferred action cases at ICE. For one study of deferred action cases at ICE, see Shoba Sivaprasad Wadhia, My Great
FOIA Adventure and Discoveries of Deferred Action Cases at ICE, 27 GEO. IMMIGR. L.J. 345, 347-48 (2013).



TABLE 2 Reason for a Deferred Action Grant or Denial: By Field Office

NER: BOS HAR NEW NOR NYC PHI PIT WAS

# Grant | # Grant | # Grant | # Grant | # Grant | # Grant | # Grant | # Grant
Family 10 |9 0 | -- 1|0 110 17 | 1 0] -- 0] -- 512
Medical 16 |6 2 |2 715 110 39 |1 1|1 1|1 3|2
Other 2 0 110 410 0] -- 0 -- 0] -- 0] -- 0| --
SER: ATL CLT JAC KND MIA OKL ORL TAM WPB

# Grant | # Grant | # Grant | # Grant | # Grant | # Grant | # Grant | # Grant # Grant
Family 6 0 0 -- 2 0 0 -- 0 -- 1 0 4 0 4 0 2 0
Medical 8 5 1 1 2 2 2 0 2 2 7 5 0 -- 5 2 12 8
CRO: CLE DET HOU INP KAN LOU WRO: CvC

# Grant | # Grant # Grant | # Grant | # Grant | # Grant # Grant
Family 0 -- 0 -- 1 1 1 1 1 0 5 4 Family 0 --
Medical 1 1 1 1 0 - 0 - 2 2 3 0 Medical 1 0

C. Deferred Action Outcomes by Field Office

The data set included a “Summary” field in which additional details about the case could
be included. Table 3 summarizes the notes made by USCIS officers about the reasons for a deferred
action grant or denial. Without examining the individual request made by the noncitizen and the
G-312 filled out by the USCIS office,” it would be difficult to determine whether USCIS is simply
lifting language contained in the request or advancing its own perspective on why a person is
worthy or non-deserving of deferred action. Some words used in the summary column do suggest
agency impression. For example, two summary blocks in the log from the Southeast Region state
“Requestor has 3 adult children for DACA and just wants to stay in the US with them.” These
words and in particular the use of “adult” and “just” leaves an impression that this person is less
deserving. Of note, both of these cases were denied. In any event, the reasons provided in the
“Summary” filed by USCIS include parents of DACA recipients, those caring for children with
serious medical conditions, and individuals with children who are United States citizens. Notably,
the Northeast Region uses “Humanitarian” reasons as an all-encompassing category, while the
Southeast Region and Central Region provide detailed summaries of the cases that could also be
categorized as humanitarian. While the regional logs contain a range of factors and notes in the
summary column, what is unquestionable is the humanitarian element that overrides deferred
action requests and the real possibility that Dreamers and parents of Americans share the qualities
that have been important to a deferred action grant more recently and as described in earlier work.*®

17 See, e.g., Ombudsman Recommendation: Recommendation on USCIS Deferred Action Processing, U.S. Dep’t of
Homeland Sec. (July 11, 2011), https://www.dhs.gov/xlibrary/assets/cisomb-combined-dar.pdf (last visited July 13,
2016) (noting that equities are included in a Form G-312, Deferred Action Case Summary, which “outlines the
individual’s biographical information, familial history, grounds of inadmissibility and deportability and physical and
mental conditions requiring treatment in the United States” and is typically completed at the local office).

18 See, e.g., SHOBA SIVAPRASAD WADHIA, BEYOND DEPORTATION: THE ROLE OF PROSECUTORIAL DISCRETION IN
IMMIGRATION CASES 54-87 (New York University Press 2015); Shoba Sivaprasad Wadhia, The History of
Prosecutorial Discretion in Immigration Law, 64 AM. U.L. REv. 1285 (2015).




TABLE 3 Summary Reasons for Deferred Action Application By Region

NER SER CRO WRO
Summary # | Summary # | Summary Summary
# #
Humanitarian 29 | Doesn’t want to leave US—-no | 6 | USC child with No action
medical issues Leukemia because
Failed to response to 16 | USC child(ren) has/have severe | 5 | USC child with given
RFE medical issues Spina Bifida humanitarian
Insufficient Basis 11 | USC child(ren) with cerebral 5 | USC child with PIP
palsy severe brain and
bodily injuries
requiring assistance
Deceased 7 | USC child(ren) has/have 4 | USC child with
autism and/or ADHD Autism
DA abandoned 7 | ICE jurisdiction — ordered 4 | Child with burns
removed over 65% of body
Transferred to NEW. 6 | ICE jurisdiction —in 3 | USC child with
Requestor resides there proceedings cerebral palsy
Rejected - DACA 6 | Wants to stay in US with 3 | Child has
request 7/24/12 children granted DACA Hemophilia A
requiring
monitoring — son
granted SL6 status
No jurisdiction 5 | Has diabetes 3 | Child has a cold
TPS (DIG Case File) 3 | Being treated in US (or child 2 | Has severe medical
is) for a brain tumor issues — Type 1
Diabetes, Heart
valve
repair/replacement,
requiring
monitoring
Failed to appear for 3 | Has (or spouse has) 2 | Diagnosed as
fingerprints degenerative eye disease Paranoid
Schizophrenia,
parents are LPRs
and pending 1-130
Pending 1-192 2 | USC child has Nephrotic 2 | 3 USC children to
Application Syndrome support
Relocated to MEM 1 | Has (or child has) Short Bowel | 2
Syndrome
No response to FP or 1 | USC child has a chromosomal | 2
mail defect
PIP Approved 1 | Doesn’t want USC child to live | 2
in Mexico
Granted Asylum 1 | USC child has severe brain 2
malformation, neuromuscular
disease, dependent on
requestor
Referred to ICE 1 | USC child has severe brain 1
malformation
No documentation to 1 | Sole guardian of LPR/USC 1

justify humanitarian

grandchildren abused by their
mother; one has severe medical
issues




Insufficient response to USC children have heart 1

RFE defects, respiratory distress
syndrome and anemia

Pending Asylum Mother has diabetes 1

Applications

Pending 1-130 Petition EOIR granted VD - no action 1
from ICE

TPS Claims child has heart disease, | 1
fraud suspected

New A-number, HIV + 1

Granted Adjustment of

Status

Pending Removal Has severe mental disability, 1

Proceedings can’t live alone, has only LPR
sibling to take care of her in
us

File BOS-LI/1-130 USC child has heart defect; 1

Applicant may need transplant

Withdrawn by USC child has heart defect; but | 1

requestor still in B-2 status

Unknown 2 | USC child has heart defect; but | 1
failed to provide proper
documentation

D. Deferred Action Outcomes

In the 2016 data set, three of the four regions processed deferred action “renewals” or
applications from individuals who previously received deferred action. Table 4 shows that almost
all noncitizens that have been previously granted deferred action were granted a renewal of
deferred action in 2015.%° Consistent with earlier studies on deferred action, the 2016 data set
shows that roughly half of those who apply for deferred action are granted this form of relief.
Finally, the data set included many cases in which “No Action” has been taken by USCIS (77/185
cases). The reasons for a “No Action” can vary and are speculative without a specific explanation
by the agency. The Summary column in the data set provides suggest that USCIS may use the
label “No Action” when the applicant is deceased, failed to appear for fingerprints, or failed to
respond to a Request for Evidence (RFE). Another possibility is the individual qualified for another
form of relief. One log from the Western Regional Center notes “No action on DA because was
given Humanitarian PIP [Parole in Place].”

TABLE 4 Deferred Action Outcomes

NER | SER | CRO | WRO TOTAL
Granted 14 22 9 0 45
Previously Granted and Granted 16 3 1 0 20

% The outcome for the one noncitizen in the SER that was not granted a renewal is possibly due to the fact that fraud
was suspected (“claims child has heart disease, fraud is suspected”). See Letter from Jill A. Eggleston, Director FOIA
Operations, U.S. Citizenship and Immigration Services, to author (Jan. 19, 2016) (unpublished FOIA response
enclosed) (on file with author).

20 See Shoba Sivaprasad Wadhia, Sharing Secrets: Examining Deferred Action and Transparency in Immigration
Law, 10 U.N.H. L. Rev. 1 (2012); SHOBA SIVAPRASAD WADHIA, BEYOND DEPORTATION: THE ROLE OF
PROSECUTORIAL DISCRETION IN IMMIGRATION CASES 54-87 (New York University Press 2015); Shoba Sivaprasad
Wadbhia, The History of Prosecutorial Discretion in Immigration Law, 64 Am. U.L. REV. 1285 (2015).



Previously Granted, but Denied 0 1 0 0 1
Denied 13 24 42
No Action 68 8 0 1 77

a1
o

IV.  Methodology

The data set analyzed for this paper was obtained through a Freedom of Information Act
(FOIA) request filed with USCIS on October 15, 2015 seeking information about deferred action
cases processed since November 20, 2014.%! In between the request and response, the author
communicated electronically and by phone with USCIS to discuss the scope and feasibility of the
request. It was agreed that limited information would be provided, namely a spreadsheet that
contains the information pertaining to Deferred Action decision and accompanying notes. ??
USCIS provided the author with a response on January 19, 2016 in a 27 page PDF-format.?® The
data set included 185 cases and was divided into four regions.?* The data set included the following
information for each deferred action case:

e Region
District Office
Field Office
Date Received in Field Office
Request Type (Initial or Renewal)
Basis Category
Manner of Entry
Summary
Original DA (Deferred Action) Grant (if applicable)
Date Received in Region
Decision
Date
Expiration
Date Decision was sent to District Office

A. Limitations

Importantly, the data set of 185 deferred action cases is illustrative and does not represent the
universe of deferred action cases processed since November 20, 2014. It is impossible to draw
conclusions about what the total number might be because of inconsistent tracking of deferred
action cases within field offices and across regions as well as the absence of regular and publicly
available statistics. Also, the data received by the author was not in the form of a spreadsheet so

2L DHS FOIA Request Submission Form (October 14, 2015) (on file with author); see also Letter from Jill A.
Eggleston, Director FOIA Operations, U.S. Citizenship and Immigration Services, to author (Jan. 19, 2016) (on file
with author).

22 |_etter from Jill A. Eggleston, Director FOIA Operations, U.S. Citizenship and Immigration Services, to author (Jan.
19, 2016) (on file with author); see also Email from Kathleen Vogel, U.S. Citizenship and Immigration Services, to
author (Dec. 25, 2015) (on file with author).

23 |etter from Jill A. Eggleston, Director FOIA Operations, U.S. Citizenship and Immigration Services, to author (Jan.
19, 2016) (unpublished FOIA response enclosed) (on file with author).
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each of the numbers had to be calculated manually.?® The author is not a stranger to tabulating data
on deferred action by hand as DHS and formerly INS have historically only provided information
in a PDF format.?® Also, USCIS was unable to provide the internal form (G-312) used by USCIS
when processing deferred action cases. According to the FOIA officer at USCIS: “I have found
out that the form G-312 is an internal form and isn’t tracked in any system. To get a copy of the
form for each case would mean pulling it from the file which we are not able to do without the
consent of the person that the file belongs to.”?” Furthermore, in the data set analyzed for this
essay, the information provided for each region was inconsistent. For example, the Southeast,
Western, and Central Regions included specific details about the reasons for a grant or denial of
deferred action, whereas the Northeast Region did not include this field.

Likewise, it was difficult to produce a comprehensive analysis about the nationalities of
those requesting deferred action because only two of the four regions captured this information.?
Though this data does not include the nationalities of those requesting deferred action from the
larger NER or SER (not available), it may show a corollary to what the overall 2015 deferred
action data based on nationality would demonstrate. The data we do have indicates that most
applicants in the California region were nationals of Mexico or Guatemala.?® Still, the disparity in
how information is collected from one region to the next raises important questions about
consistency.°

Finally, and as shown in Table 4, a good number of deferred action cases are labeled as
“No Action” without specific information for what this means. This label might be a literal or
metaphoric message about the uncertainty and opaqueness of the deferred action program. The
transparency challenges faced by the deferred action outside of DACA are historic.

V. Conclusion

This essay shows that USCIS continues to process and grant deferred action cases across
several field offices and at all four regions and also highlights the humanitarian reasons that
influence outcomes. Immigrant communities and advocates who serve them must consider the
option of deferred action for those affected by the Texas litigation and others who present
sympathetic factors.3! This essay also shows how the deferred action program continues to lack
transparency, raising the possibility of inconsistency between similarly sympathetic cases, limited

5 d.

% See Shoba Sivaprasad Wadhia, Sharing Secrets: Examining Deferred Action and Transparency in Immigration
Law, 10 U.N.H. L. Rev. 1 (2012); SHOBA SIVAPRASAD WADHIA, BEYOND DEPORTATION: THE ROLE OF
PROSECUTORIAL DISCRETION IN IMMIGRATION CASES 134-145 (New York University Press 2015).

27 See Email from Kathleen Vogel, U.S. Citizenship and Immigration Services, to author (Dec. 25, 2015) (on file with
author).

28 |_etter from Jill A. Eggleston, Director FOIA Operations, U.S. Citizenship and Immigration Services, to author (Jan.
19, 2016) (unpublished FOIA response enclosed) (on file with author).

2 d.

30 See Shoba Sivaprasad Wadhia, Sharing Secrets: Examining Deferred Action and Transparency in Immigration
Law, 10 U.N.H. L. Rev. 1 (2012); SHOBA SIVAPRASAD WADHIA, BEYOND DEPORTATION: THE ROLE OF
PROSECUTORIAL DISCRETION IN IMMIGRATION CASES 134-145 (New York University Press 2015).

31 See, e.g., Shoba Sivaprasad Wadhia, Beyond Deportation: Prosecutorial Discretion Requests after U.S. v. Texas,
ACSBLOG (June 28, 2016), https://www.acslaw.org/acsblog/beyond-deportation-prosecutorial-discretion-requests-
after-us-v-texas.



access for individuals without attorneys familiar with the program, and concern about the integrity
of program moving forward. Overcoming the transparency challenge in deferred action cases is
not a simple task and it is further complicated by the politics faced by the 4-4 tie in United States
v. Texas and the Presidential election year, but the need for deferred action reform is critical. These
reforms include: 1) centralization of all deferred action cases at USCIS; create a paper form for
individuals to make a deferred action request; 2) codification of deferred action as a regulation; 3)
greater communication from the government to attorneys and noncitizens after a deferred action
request is made; and 4) publication of statistics about the number of and outcome in deferred action
cases among others.32

32 See SHOBA SIVAPRASAD WADHIA, BEYOND DEPORTATION: THE ROLE OF PROSECUTORIAL DISCRETION IN
IMMIGRATION CASES 152-155 (New York University Press 2015).
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