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Rose: Gambling and the Law: The Future of Internet Gambling

GAMBLING AND THE LAW®*: THE FUTURE OF
INTERNET GAMBLING

1. NELSON ROSE**

I. Types orF INTERNET GAMBLING

Given the rapid developments made in interactive technology,
it would be appropriate to label the activity being discussed as “at-
home gambling” or “long-distance wagering,” since it is not necessa-
rily conducted on the Internet. However, almost all legal and even
quasi-legal operators taking bets from players’ homes and offices
(even if they take most bets by phone) do have sites on the World
Wide Web (“Web”) and are therefore in the business of Internet
gambling. The typical arrangement is for players to contact an op-
erator by dialing a server, such as America Online (*“AOL”), using
the modems attached to their home or office personal computers
(“PCs”). Connections to the Internet are becoming available to
everyone: PCs can be found in schools and libraries. They can even
be found in restaurants; a Burger King restaurant in New York’s
financial district installed twenty computers and a T1 line and is
giving twenty minutes of Internet time for a minimum purchase of
a meal costing $4.99 or a breakfast costing $3.29.! The best list of
operators of Internet gambling websites is found in online gam-
bling magazines such as Rolling Good Times Online,> Gambling Times,3
and Blackjack Review Network.*

Some computerized wagering systems, such as Youbet.com’s> ar-
rangement with Pennsylvania’s tracks, avoid online servers and the
World Wide Web. Their bettors use modems to call the Youbet.com
computer, which routes the messages to off-track betting operators’

* GAMBLING AND THE LAw® is a registered trademark of Professor 1. Nelson
Rose, Whittier Law School, Costa Mesa, California

** Professor of Law, Whiuier Law School, Costa Mesa, California. University
of California, B.A.; Harvard Law School, ].D. The author is recognized as a leading
authority on gambling law and is a consultant to governments and industry.

1. See Michel Marriot, New ‘Combo’ Meal: Dine and Surf, N.Y. TiMEs, July 30,
1998, at G3.

2. See Rolling Good Times Online, at http://www.rgtonline.com (last visited
Nov. 14, 2000).

3. See Gambling Times, at http://gamblingtimes.com (last visited Nov. 14,
2000).

4. See Blackjack Review Network, at http://www.bjrnet.com (last visited Nov.
14, 2000).

5. See Youbet.com, at http://www.youbet.com (last visited Nov. 14, 2000).

(29)
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computers. There is no connection with the Internet. However,
the use of a closed-loop computer system has not kept Youbet.com
from the legal problems that afflict true Internet operators.® From
the punters’ point of view it makes no difference that there is not a
connection to the Internet because the PCs’ modems are making
the connection, and a modem can hang up from one system and
dial the other with the press of a button.

Other technology is being developed, such as stand-alone In-
ternet terminals that accept cash. Even the PC can be eliminated.
For example, a system called MonaCall allows cybercasino gaming
using only a touch-tone phone.” At least eight states allow their
licensed Off-Track Betting (“OTB”) facilities to accept telephone
wagers.

Gambling requires consideration.®# Therefore, only sites that
accept money wagers are included in this discussion. Internet gam-
bling sites require players to deposit “front money,” which includes
payment in advance, by credit/debit card, wire transfer, “snail-
mailed” check, money order, or Internet funds like CyberCash, Inc.
Competition has forced many operators to allow wagers to be made
before the credit card transactions have cleared. This allows dis-
honest patrons to cancel the transaction if they lose their wager.
Some casinos come with “no purchase necessary” labels. There are
dozens of these sites that allow players to obtain a small number of
chips for free, but most play is with chips purchased by credit cards.
Nonetheless, the free alternative means of entry may categorize the

6. See, e.g., Greg Miller, Online Gambling Site Stops Taking Wagers from State’s
Residents, L.A. TiMEs, Nov. 12, 1999, at C1 (describing suspension of service to Cali-
fornia residents because of ongoing investigation by L.A. County D.A.’s office).

7. See MonaCall, at http://www.monacall.mc/company.htm (last visited Nov.
14, 2000). MonaCall is a Monaco based company that provides telecommunica-
tions and Internet services.

8. Law enforcement authorities have been almost unanimous in declaring,
informally, that a game played for free on the Internet lacks consideration and is
thus not gambling, even if the player has to sit through on-screen advertisements
or jump from one website to another to enter. Florida regulators had indicated
that free, no-purchase-necessary sweepstakes conducted on the Internet would be
illegal unless the operations allowed free entries by mail. The regulators’ theory
was that players had to spend money in buying a computer or paying for Internet
access. But even Florida has now rejected that position. In October 1999 the Flor-
ida Department of State announced that the State of Florida had reevaluated its
position concerning online promotions and would no longer require a free offline
method of entry, provided no other consideration is required in order to partici-
pate in the promotion. See Promotion Marketing Ass’n, Inc., Law Bulletin, Special
Bulletin (Oct. 26, 1999).
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games as non-gambling “sweepstakes” under some state laws as well
as under federal law.9

Few legal operators disclose financial information, and esti-
mates of illegal and gray market gambling of questionable legality
are often little more than guesses. All statements of volume con-
tained in this Article must be understood to be the author’s best
estimates. For example, until recently, the two most common
forms of long-distance wagering appear to have been illegal bets on
sports events by phone and legal bets on horse racing at licensed
OTBs. Sports betting may still have the greatest dollar volume, but
a search of the Internet reveals there are now more websites offer-
ing simulated casino gaming.

Betting on professional and college sports events was the first
form of Internet wagering; operators, however, used their websites
primarily to advertise toll-free or 900-telephone numbers. Even to-
day, more money is bet with licensed overseas sports bookies by
telephone than by computer. Players can bet ($11 to win $10) on
real games against their licensed or illegal bookmaker. Bookies of-
fer numerous variations, from parlay cards to propositions, betting
on who will make the first touchdown or whether the quarterback
will run right, left, or pass on the next play. Statistics from real
games can be used to create fantasy sports leagues.!?

Sports betting is still one of the most popular forms of athome
gambling. For decades, sports enthusiasts have placed bets by
phone, with a friend or illegal bookie, and watched games on televi-
sion. In fact, legal sports betting began to boom with the broadcast-
ing of Monday Night Football. More importantly, most Americans
live in a state with a state lottery. Casino gaming is legal in twenty-
nine states and U.S. territories, which has increased gambling op-
portunities for Americans. Nonetheless, legal sports betting is not
readily available. Economic theory suggests that where there is a
demand for a product or service, such as sports betting, that is not
being fulfilled through legal means, consumers will turn to gray
markets or cven to clearly illegal suppliers. Turning to illegal gain-

bling markets increases especially when there is no chance of get-

9. See FCC v. ABC, 347 U.S. 284 (1954) (noting that Court held, in dealing
with radio giveaways, that giveaways did not fall under scope of statute because
there was not adequate consideration); see also 18 U.S.C. § 3104 (2000) (prohibit-
ing “any lottery . . . offering prizes depending in whole or in part to lot or
chance.”).

10. See, e.g., All America Fantasy Sports, at http://www.allamerica.com (last
visited Nov. 14, 2000); CBS Sportsline at http://sportsline.commissioner.com (last
visited Nov. 14, 2000); Fantasy Sports Headquarters at http://www.fantasy
sportshq.com (last visited Nov. 14, 2000).
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ting caught. Bettors believe in the integrity of the professional and
college games on which they bet and have the ability to verify inde-
pendently the results of the games. With Internet casinos, punters
are playing against an unseen computer with an unknown com-
puter program. Bettors have to trust that the sports bookie will pay
off winning bets. Thus far, the online sports bookies themselves
have not won general acceptance.

Online casinos have attempted to emulate real world gaming
halls. Online games include blackjack, video poker and virtual
three-reel slot machines, craps, roulette, baccarat, and keno.!! Sites
turn the PC screen into a virtual duplicate of a casino video slot
machine. Software quality, graphics, sound, and especially speed
vary widely. Many games are extremely slow because of the time
needed to download illustrations, such as playing cards. Most sites
allow “front-loading,” the loading of images on a PC’s hard drive
with a CD or by downloading before play begins.’? These games
play as fast and are nearly as entertaining as their counterparts
played in a live casino. Some sites allow chats so players may have
social interactions with other players.!®* Minimum and maximum
limits on wagers also vary widely. Even with low stakes betting, the
fastest games can run through hundreds of dollars per hour.

Technology allows linking online gaming with real world casi-
nos. World Wide Web Casinos had advertised that it would link its
Internet slot play with slot machines in its land-based casino in Anti-
gua.'* The Home Gambling Network, Inc. obtained a patent in
1998 for a casino with video cameras connected to the Internet, so
that table games like blackjack could be played at remote
locations.!®

A few governments are beginning to run lotteries online.
Their primary marketing targets are locals. The Principality of
Liechtenstein operates the largest Internet lottery open to non-re-

11. See, e.g., The Caribbean Cyber Casino, at http://www.ccasino.com/
games.htm (last visited Nov. 14, 2000).

12. See id.; see also Casino On Net, at http://www.entercasino.com (last visited
Nov. 14, 2000). |

13. See, e.g., 2 AM Poker, at http://www.2am.com (last visited Nov. 14, 2000);
Atlantic Interbet Casino, at http://www.atlanticinterbet.com/partners.htm (last
visited Nov. 14, 2000); Planet Poker, at http://www.planetpoker.com (last visited
Nov. 14, 2000).

14. See World Wide Web Casinos, at http://www.casinovendors.com (last vis-
ited Nov. 14, 2000).

15. See The Home Gambling Network, at http://www.homegamblingnetwork.
com (last visited Nov. 14, 2000).
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sidents.’® The Coeur d’Alene Indian tribe of Idaho had a similar
operation until the tribe closed the website after adverse judicial
decisions.!” Lottery games vary from passive, once a week drawings
to instant tickets, which make them indistinguishable from slot ma-
chines. However, unlike traditional lotteries, many games do not
have a pooling of players’ funds to constitute the prize.

Bingo is growing on the Internet. Bingo comes in various for-
mats, some of which only appear to be online interactive games.
One form of true bingo involves at-home players playing their cards
online, with and for money, against other players online, or con-
ceivably against other players both online and in real bingo halls.
Proxy play consists of at-home players being represented by a player
or a computer acting as their agents in a live game played in a
bingo hall. Proxy play can take the form of future play, where play-
ers buy cards which are then played on their behalf in live games.
Proxy play can also take the form of past play, where players buy
cards and watch previously taped bingo games on television. In at
least one case involving proxy play, a tribe obtained an injunction
allowing it to offer atthome past play of MegaBingo. The court held
that the game was being played on Indian land, as required by fed-
eral law, and that the televised game was not relevant because play-
ers did not have to watch and could not actually participate.!®

“No-purchase-necessary bingo” is beginning to catch up in
popularity with similar casino games. The online casino operators
attempt to skirt the requirement of consideration by contributing
the prizes themselves. No-purchase-necessary bingo seems to be
run more often with prizes put up by sponsors and thus more
closely resembles traditional promotional sweepstakes. Unlike “no-
purchase-necessary casinos” where most play is for real money, no-

16. See Liechtenstein Lottery, at http:/ /www.interlotto.li (last visited Nov. 14,
2000).

17. See AT&T Corp. v. Coeur d’Alene Tribe, 45 F. Supp. 2d 995 (D. Idaho
1998) (holding that plaintiff is not required to furnish Coeur d’Alene Tribe with
toll-free interstate service for operation of National Indian Lottery becausc doing
so violated state law). “The tribe’s effort to obtain 800 Service so that a player can
order chances while outside the limits of the Reservation would have the effect of
maintaining a gaming activity off Indian lands and, consequently, takes the Lottery
outside the protective preemption provided by IGRA.” Id. at 1001.

18. See Indian Gaming Regulatory Act, 25 U.S.C. § 2703 (1988). In 1988,
Congress passed the Indian Gaming Regulatory Act (IGRA”), which exempted
American Indian tribes from federal laws prohibiting the use of the mails, tele-
phones, and television for gaming purposes in running Class II bingo games. In
July 1995 the National Indian Gaming Commission (*“NIGC”) ruled that MegaB-
ingo games being offered for play are Class II gaming. MegaBingo’s proxy play is
available at http://www.betnet.com/MegaBingo.htm#proxy_play.
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purchase-necessary bingo often does not even allow real money to
be wagered. This form of gambling has a potentially large market.
In January 1999, the website Gamesville.com reported having 2849
players competing for a $700 bingo jackpot.!?

Off-Track Betting (“OTB”), in its broadest definition, allows
betting on a horse or dog race not taking place where the bettor is.
OTB was the first legal remote gambling service by wire. It began
with intrastate intertrack wagers, permitted only when both tracks
were conducting meets. Later, betting was expanded to allow OTBs
at fairgrounds and other tracks, which were not having races on
that day. It was a short step to interstate intertrack wagers. In 1970,
New York finally authorized the first stand-alone OTB parlors.2°
This expansion was necessary to meet competition presented by
faster, less skillful games introduced in the last four decades: state
lotteries, gaming devices, and full casinos. Horse racing is slow by
comparison, with twenty minutes between races. While licensed
tracks have been in decline since the introduction of the first state
lottery of this century in 1964, OTB has become a vital part of the
parimutuel industry. Allowing bettors to wager on races taking
place at other tracks creates non-stop betting action. The adoption
of simulcasting, which allows bettors to see distant races live, has
kept the U.S. horse racing industry alive.

Betting on races over the Internet was a natural development
for parimutuel wagering. OTB had shown that there is no reason
for bettors to be physically present at a track. OTB adopted com-
puter technology early, and serious fans have been handicapping
races with computers for decades. Further, as with sports betting,
the outcome of wagers on horse and dog races can be verified
independently.

A recent development has been gambling among players with-
out the gambling entity either participating or taking a percentage
of the winnings. Poker played on the Internet has seen the most
growth. Players compete against each other online, either for “play
money” or for real money. For instance, AOL has a poker room,
which is currently limited to “play money.”

Other activities that share all the characteristics of gambling
but are not usually thought of as gambling are also booming on the
Internet. Day trading, involving extremely short term bets on
which way stocks and commodities and how their indices and op-

19. See Associated Press, Bingo Mania (Jan. 19, 1999), available at http://
www.rgtonline.com/gamespage/artlisting2.cfm /3069 (last visited Nov. 14, 2000).
20. See N.Y. Rac. PARI-MuUT. Wac. & BREED. Law § 601 (McKinney 1970).
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tions will move, has become a multimillion dollar a day business.
On a larger scale, online stock trading has developed and is faster,
cheaper and less intimidating than trading with a live broker. The
increases in volatility and in prices of common shares, particularly
with the shares of Internet companies, have also enticed new “inves-
tors” to take a risk and enticed experienced “investors” to buy and
sell shares faster and to wager more money. Of course, more share-
holders holding for short periods creates greater volatility, enticing
individuals to try to guess the direction of short term market swings.
At least one Internet gaming site has completely dissolved the line
between betting and investing: it accepts bets on the fluctuations of
the Dow Jones Industrial Average.2!

II. WiL THE UNITED STATES LEGALIZE INTERNET GAMBLING?

The question presumes that Internet gambling is presently ille-
gal under U.S. federal or state laws. This is probably true in some
cases. But at the time this Article is being written there are no fed-
eral laws or regulations that specifically mention Internet gambling.
Nevada,?? Louisiana,?® Illinois,?* Michigan?®> and South Dakota2é
are the only five states that have passed legislation that expressly
makes it illegal under certain circumstances to accept wagers via the
Internet. Dozens of bills are pending in state legislatures and in the
United States Congress. The most important bill is the proposed
federal Internet Gambling Prohibition Act (“IGPA”),2” commonly
entitled the Kyl Bill, after its author, Senator Jon Kyl (Republican
from Arizona).

Adequately representing a client interested in becoming in-
volved in Internet gambling requires a lawyer not only to determine
whether current laws enacted prior to the invention of the Internet
apply to this new and unexpected activity, but also to predict what
statutes will be passed in the near future. A correct answer is vital

21. See Laurie J. Flynn, Online Gambling Site Adds a Bet on the Dow, NY. TIMEs,
Apr. 12, 1999, ai C4.

22. See NEv. REv. StaT. 465.091-94 (1997).

23. See La. REv. StaT. ANN. § 14:90.3 (West 2000).

24. See 720 ILL. Comp. StaT. 5/28-1(a)(12) (2000).

25. See MicH. Comp. Laws AnN. § 432.202 (West 2000).

26. See S.D. CoprrFiep Laws §§ 22-25A-1 to -15 (Michie 2000).

27. S. 692, 106th Cong. (1999). Other 1mportant pending federal bills at this
time are: the House companion bill to the “Kyl Bill,” called the “Goodlatte Bill”
(HR 3125); the proposed “Internet Gambling Funding Prohibition Act” (HR 4419
IH), introduced by John LaFalce and James Leach; and the “Comprehensive In-
ternet Gambling Prohibition Act of 2000” (HR 5020), introduced by John Conyers
on behalf of the U.S. Department of Justice.
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because if current laws apply, the restrictions on Internet gambling
are often felonies. But a determination of current law is hampered
by the dearth of prosecutions and the complete absence of defini-
tive appellate court decisions. A prediction of the content of future
statutes is at best an educated guess, since legislation is shaped
much more often by politics than by logic. The question is not aca-
demic. With the explosion of the Internet following so closely on
the heels of the rapid expansion of legal gambling worldwide, law-
yers are frequently asked whether this seemingly lucrative activity
can be conducted online.?®

Even if we can determine whether Internet gambling is cov-
ered by existing criminal prohibitions, that answer alone will do lit-
tle to help us predict how legislatures and courts will treat online
wagers in the future. Changes in law always trail behind changes in
society. So today’s laws are the by-products of yesterday’s concerns.
Legislative restrictions on gambling remain in effect until political
pressures force their re-examination; even then, lawmakers will not
risk legalizing this morally suspect activity until they perceive that
gambling has become acceptable to their constituents.

Anti-gambling restrictions rise and fall in repeated long-term
cycles. Using history as a guide, it is possible to predict how the law
of Internet gambling will evolve.

III. History oF REGULATORY TECHNOLOGY

A study of how the law has responded to changes in technol-
ogy, particularly the technology of gambling, undercuts the conven-
tional wisdom that online wagering will soon be made legal in the
United States. Participants in academic and business conferences
will often make the following comment: “Internet gambling will
soon be so large that governments will have to legalize it so that
they can tax it.” As the following discussion will show, that is not
how governments in the United States work. When morally suspect
industries grow large enough to attract lawmakers’ attention, the
first responses are attempts to outlaw the activity. Virtually all In-
ternet gambling bills introduced at the state or federal level have
started as proposals to impose criminal penalties on operators, and
sometimes on bettors. The history of the Internet itself demon-
strates government’s normal reaction to technological advances

28. Professor 1. Nelson Rose is the author of Gambling and the Law®, an inter-
nationally syndicated column which is available at http://www.gamblingandthe
law.com. He receives, on average, at least one inquiry along these lines every day
from entrepreneurs and members of the press.
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tied to questionable activities: one of the first concrete federal In-
ternet laws was a ban on Internet pornography.2?

Anyone who doubts that politics shapes legislation should ex-
amine the history of the Kyl Bill. It was first proposed as an amend-
ment to the Crime Prevention Act of 1995.30 In its early years, the
Internet Gambling Prohibition Act proposed placing far more re-
strictions on gambling than the infamous Eighteenth Amendment’s
Prohibition on intoxicating liquors. It would have outlawed virtu-
ally everything from online gambling to online gambling
magazines. The proposed restrictions against putting gaming infor-
mation online were so broad, that it would have been dangerous for
a licensed casino to advertise its legal activities on the World Wide
Web.

The Kyl Bill’s major weakness, aside from violating the First
Amendment, was that it would have made it a federal crime merely
to place a bet.3! The U.S. Department of Justice, not having fond
memories of the Prohibition Era, has made it clear that it does not
support a law that would require knocking on bedroom doors to go
after $5 bettors. In addition, the national horse racing industry,
which depends upon off-track betting to survive, found that its com-
puter operations might fall under the prohibitions on computer-
assisted gambling. Similarly, the IGPA would have prohibited state
lotteries from conducting their successful multi-state drawings, like
Powerball. Therefore, the Kyl Bill had to be amended.

Every form of legal gambling that has a lobbying presence in
Washington, D.C. was able to get an exception written into the bill.
As passed by the Senate, the Internet Gambling Prohibition Act
would still have outlawed all Internet gambling, but bettors have
been dropped as potential violators of the Act, so only businesses
would be committing crimes by conducting gambling online. Also
excluded were:

1. Securities and commodities, as if day-trading were not

gambling.

2. Closed-loop systems for placing bets on horse and dog

races, including from a home PC in one state to an OTB
operator in another.

29. See Communications Decency Act, 47 U.S.C. § 230 (1996); see also Chil-
dren’s Online Privacy Protection Act, 15 U.S.C. §§ 6501-06 (1998).

30. See 141 Cong. Rec. S19113 (daily ed. Dec. 21, 1995) (statement of Sen.
Kyl). Senator Kyl stated that he has included a section making it illegal for individ-
uals to gamble on the Internet if it is illegal in their state. See id.

31. SeeS. 692, 106th Cong. (1999).
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3. Parimutuel pooling of bets between tracks.

4. State lotteries, including multi-state lotteries, so long as the
betting PC was in a facility open to the general public.
Bets made for a fantasy sports league game or contest.

6. Closed loop intra-state systems, so bettors in Nevada could
make wagers on sports events with licensed sports books in
the state.

Politicians may talk about prohibition, but it is clear that in the
future, the prohibition will extend only to gambling operations,
which have little political power. For gambling operations with in-
fluence, mostly large established businesses, prohibition actually
means clarifying the law to create partial legalization.

Nevada led the way in showing how an established industry can
turn an attempt at prohibition into the legalizing of its business and
the raising of barriers against potential competition. Nevada was
the first state not only to outlaw, but also to legalize Internet gam-
bling.32 In Nevada, making or accepting a wager over the Internet
is now, by statute, a crime unless the operator is one of the state’s
licensees.?® Similarly, South Dakota’s newly enacted statutory pro-
hibition on Internet gambling explicitly exempts the South Dakota
state lottery.3*

One of the most recent state to prohibit/legalize Internet gam-
bling is Michigan. On November 3, 1999, the Michigan House of
Representatives passed House Bill 4689. The goal of House Bill
4689 was to make it a felony to place a bet on the Internet.3> If
enacted, House Bill 4689 would have allowed Michigan licensed
gaming operations to take bets on the Internet, but only if expressly
authorized by the legislature.®® A month later, Senate Bill 562
passed in both houses and was signed into law by Governor John
Engler.37 Senate Bill 562 is broader than House Bill 4689 because it
prohibits many activities, beyond gambling, from being conducted
on the Internet. In Senate Bill 562, however, the crimes are no
longer given names. Instead, the new law prohibits the use of the

ot

32, See NEv. REv. STAT. ANN. 465.091-94 (1997).

33. Although the legislature has authorized online betting, there have been
no regulations promulgated to date. Therefore, no Nevada licensee is operating
Internet gambling from within the state. Currently, operators are awaiting clarifi-
cation of federal laws.

34. See S.D. CopirFiep Laws § 22-25A-15 (Michie 2000).

35. The bill would have added a new section, 315B, to the Michigan Penal
Code.

36. No Michigan gaming operations were expressly authorized by the legisla-
ture to take bets.

37. See MicH. Comp. Laws § 750.145(d) (2000) (amending Public Act 235).
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Internet to commit or attempt a list of specified crimes, defined
purely by references to existing statutes. Gambling on the Internet,
for example, is not prohibited. Senate Bill 562 only makes it a
crime to use a computer for communicating with a person with the
purpose of “committing, attempting to commit, conspiring to com-
mit, or soliciting another person to commit conduct proscribed
under sections 301, 302, 303, 304, 305, 305a, or 311 of this act or
section 18 of the Michigan Gaming Control and Revenue Act, the
Initiated Law of 1996, MCL 432.218.”38 While these sections are
the state’s anti-gambling statutes, they expressly exclude all forms of
legalized gambling in the state. This means the prohibition on us-
ing the Internet for gambling is far from universal. Michigan’s state
lottery, racetracks, bingo, and casinos do not even have to seek a
second approval from the Legislature, as they would have had to
under House Bill 4689, to play their games online.3®

There will be many obstacles for legal gaming operators. Most
states do not have the political and economic situation of modern-
day Nevada, with an economy built around legal gambling. Al-
though Michigan, South Dakota and the U.S. Senate also author-
ized existing forms of legal gambling to use the Internet, under the
guise of prohibition, two states, Louisiana and Illinois, adopted In-
ternet gambling prohibition laws that actually outlaw all online wa-
gers. Whether other states and the House of Representatives opt
for full prohibition or prohibition only of non-licensed gaming will
depend upon the political influence and savwy of licensed
operators.

Because the United States is a federation, states will always have
the choice of completely outlawing all Internet gambling, even in
the unlikely event that Congress were to lift all federal sanctions.
Some states, like Utah, will follow that path. Under the thriving
doctrine of federalism, the federal government will try to assist the
prohibitionist states to keep their citizens free from operators based
in foreign jurisdictions.

Even with cxpress statc authorization, few licensed U.S. opera-
tors will take bets online as long as the federal law remains unclear,
threatening criminal prosecution and loss of the all-important gam-
ing license. Some OTB outlets, however, are accepting phone and
computer bets from out-of-state punters. Their willingness to risk
violating federal law is not based on any legal precedent. Rather,

38. Id.
39. As with the case of Nevada’s licensees, Michigan’s legal gambling opera-
tions will wait until the federal law is clarified before taking bets online.
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they are relying on the federal Department of Justice’s complete
lack of interest in going after state-licensed OTBs. The Department
of Justice has limited its few criminal complaints to American citi-
zens licensed in foreign countries who were taking bets from the
United States. Some state attorneys general, on the other hand,
have been aggressive, at least against Internet operators over whom
they can clearly exercise personal jurisdiction. Local law enforce-
ment has gotten involved, when the operator is physically within its
jurisdiction. For example, the District Attorney of Los Angeles
County seized computer files and records of YouBet, forcing the
large horse-betting website to move out of the state and pay a
$500,000 “contribution” to problem gambling programs.?® Even
the OTB operations that ignore potential federal laws, publicly de-
clare that they will not accept wagers from states where betting on
horse races is illegal.

Federal, state, and local law enforcement officials will continue
to make more showy raids and file more showy criminal and civil
complaints against Internet operators. Add this scrutiny to the un-
certainty surrounding existing federal laws, and the net effect will
be to prevent almost all large, legitimate operators from becoming
involved in online gaming through their U.S. based operations.
Companies which have applied or contemplate applying for a li-
cense in a U.S. jurisdiction are even reluctant to accept wagers from
Americans through their foreign-licensed subsidiaries. Meanwhile,
competitive legitimate operators without U.S. ties will be develop-
ing their gambling websites under licenses from foreign countries.
Questionable operations, many of whom do not even claim to be
licensed, will flourish.

Eventually, those states who wish to license operators and allow
citizens to wager online will be allowed to do so. As more develop-
ing countries turn toward legalization, taxation and regulation, and
as more states pass enabling statutes, the U.S. federal government
will be forced to shift away from a complete prohibitionist position
to one of reluctant tolerance. Federal permission will, at first, be
limited to state-licensed operations, if for no other reason than for-
eign and non-licensed operators have no lobbying presence in
Washington. Both legal and illegal gambling has always been a
state “police power” issue. Therefore local and state governments
have the duty to protect citizens’ health, safety, and welfare. The
federal government becomes involved only when it is required, as

40. See Greg Miller, Online Gambling Site Stops Taking Wagers from States, L.A.
Times, Nov. 12, 1999, at C1.
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with Indian gaming. Under the Commerce Clause and the doc-
trine known as “our Federalism,” it is difficult to understand how
the federal government could justify intervening if states choose to
allow their citizens to make or accept Internet wagers from other
states with identical policies.#! If no interstate commerce is in-
volved, the federal government should play no role whatsoever.
Therefore, the federal government would not have the Constitu-
tional power to prevent Nevada from deciding that its public policy
favors allowing its citizens to wager online with other individuals
who are also physically located in Nevada. Even when interstate
commerce is involved, the federal government should not interfere
if legislatures in Nevada and Michigan should decide that it is ac-
ceptable for their citizens to gamble online with operators licensed
and operating in the other state.

As legal gambling, both on and off the Internet, continues to
proliferate around the world, many state lawmakers will authorize
reciprocal agreements with other states and countries, which have
trustworthy regulation of online operators. Whatever federal re-
strictions currently exist will eventually have to have exceptions
carved out, to allow states to decide for themselves how they want to
address Internet gambling.

IV. TBE THIRD WAVE OF LEcAL GAMBLING

The spread of gambling in the United States, which began to-
ward the end of the twentieth century, was described as the third
wave of legal gambling.#2 Twice before in American history, legal
gambling has spread across the nation, only to crash down in scan-
dal and complete prohibition. Today’s third wave has its roots in
the re-legalization of casinos in Nevada in 1931 and the reopening
of racetracks during the Depression. The movement gained
strength with the rediscovery of the state lottery in the 1960s and
swelled into new directions with the opening of casinos in Atlantic
City in 1978.

But the modern tidal wave of legal gambling can be traced to a
single day. On April 1, 1991, low-limit riverboat casinos opened in
Iowa. The images of picturesque paddle wheels plying the Missis-
sippi were broadcast by every network, voicing the message that

41. See, e.g., Pic-A-State PA, Inc. v. Pennsylvania, 42 F.3d 175, 179 (3d Cir.
1994) (“[T]he 1994 Crime Control Act expressly authorizes interstate compacts
regarding the sale of interests in out-of-state lotteries.”); see also 18 U.S.C. § 1301
(2000).

42. See generally 1. NeLsoN Rose, GAMBLING AND THE Law (1986).
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riverboat casinos were safe, at least safe enough for conservative
Iowa. Six months later, riverboat casinos, with no betting limits,
opened in Illinois.

Every year Americans pay approximately $7.5 billion for movie
tickets at the nation’s 6900 theaters (33,418 movie screens). About
$10 billion is spent on compact discs, including all forms of prer-
ecorded music; the total is still less than $13 billion.*3

By comparison, in fiscal year 1999, lotteries operating in thirty-
seven states, the District of Columbia and three U.S. possessions,
sold more than $48.5 billion in lottery tickets.#* Adding together
parimutuel betting on horses, dogs and jai-alai, total “action” in
casinos and on slot machines, wagers on sports, bets made in li-
censed card rooms, and expenditures before prize payments in
charity gaming and Indian bingo, results in a total amount bet le-
gally in the United States estimated over half-a-trillion dollars.4?
Looking only at revenue, Americans spent more money on gam-
bling, $54.3 billion, than they did on all live events, including con-
certs, plays, all movie theaters, all spectator sports, and all forms of
recorded music combined.#¢ In 1994, for the first time, adults in
America spent more money on their gambling games than they did
on toys for their children.4’

It is not just the money, but rather the general availability of
gambling that is at issue. Legal gambling has become such an ac-
cepted part of American life that it is often not even noticed, even
when its impact is extraordinary. The May 20, 1996 issue of Forbes
magazine featured a cover story entitled Getting Rich Outside Corpo-

43. The actual total in 1997 was only $12.2 billion. See Weekday Trader: Slow
Business-2: Movie Costs Cause Concern, Dow JoNEs NEws SErvVICE, May 27, 1998, at
20:04:00; see also 1994 Southern Economic Survey-The Urban South, AtLanta CONST.,
Apr. 17, 1994, at R-11.

44. See Eugene Martin Christiansen, The 1998 Gross Annual Wager, INT’L GAM-
ING & WAGERING Bus., Aug. 1999, at 17, 25 (noting that territories affected include
Puerto Rico, Virgin Islands and Northern Mariana Islands).

45. Seeid. at 25. The actual dollar figure is $677.4 billion. However, this num-
ber, called the “handle,” is inflated, because it includes all wagers. For example, if
a player bets $25 and wins and then bets $25 and loses, a total of $50 has been
wagered, even though no money has changed hands. Therefore, a more accurate
number for making comparisons with other industries is the gross revenue or
“win,” (i.e. the amount players lose). Since this is money left behind by customers
after the gambling transaction, it corresponds nicely with gross revenue or sales
from other retail businesses.

46. See Eugene Martin Christiansen, The United States Gross Annual Wager:
1997, INT'L GAMING & WAGERING Bus., Aug. 1998, at 9, 17.

47. See Eugene Martin Christiansen & William E. Cummings, The United States
Gross Annual Wager, INT'L GAMING & WAGERING Bus., Aug. 1995, at 29 (noting total
sales of durable toys and goods was $39.0 billion, compared to $39.9 billion in
gross revenue for gambling).
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rate America. In a story on unusual millionaires, the writers and edi-
tors did not notice, or feel it newsworthy, to report that two of the
four individuals pictured on the cover made their money from gam-
bling. One was a professional poker player, the other the chairman
of the Mashantucket Pequot tribe, owners of the world’s largest ca-
sino. An indication of how respectable gambling has become is
that the United States Supreme Court, for the first time, is hecaring
a number of major and minor cases involving legal gambling. The
most dramatic reversal of the law’s traditional antipathy toward
gambling came in the Supreme Court’s 1986 decision that a full-
time gambler could declare himself to be in the trade or business of
gambling for tax purposes.*® The case involved a handicapper who
spent all his time at the track, yet at the end of the year had lost
more than he had won.

The future of gambling depends not entirely upon technology;
the proliferation of legal gambling is shaped by historical legal bag-
gage, feelings of morality and tradition, demographics, social and
psychological factors and pure irrationality. For example, the Con-
stitution of Mississippi outlaws lotteries but does not outlaw other
forms of gambling. In Knight v. State,*® the Mississippi Supreme
Court ruled that charity bingo is not a lottery.5° Therefore, the
court ruled that the state legislature could authorize bingo without
putting the issue before the voters.51 The next year, the state legis-
lature authorized riverboat and dockside casinos. Mississippi has
become the third largest casino state in the nation but still does not
have a state lottery. The Constitution of Missouri also outlaws only
lotteries. Accordingly, in Harris v. Missouri Gambling Commassion,5?
the Missouri Supreme Court ruled that any game of pure chance is
a lottery.5® Therefore, the state legislature did not have the power
to authorize casinos with slot machines.5*

Gambling spreads in a haphazard manner that is only partially
predictable. In the broadest view, the future of Internet gambling
can be extrapolated by looking at patterns established in the past,

hiit aven thnace nattar 1
Cut &ven usse patiemns are subject to change.

48. See Commissioner v. Groetzinger, 480 U.S. 23 (1986) (holding that for
purposes of determining whether gambling losses were “trade or business deduc-
tions,” full-time gambler may be engaged in “trade or business” under § 162(a)
and § 62(1) of Internal Revenue Code of 1954).

49. 574 So. 2d 662 (Miss. 1990).

50. See id. at 669.

51. See id.

52. 869 S.W.2d 58 (Mo. 1994).

53. See id.

54, See id. at 62-64.
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V. CycLES OF LEGALIZATION

Like a prophecy fulfilled, it looks as though we are doomed to
repeat our history, having failed to learn the lessons of the past.
Twice before in American history, players could make legal bets in
almost every state, but these waves of legal gambling eventually
came crashing down in scandal and ruin. In places like the Wild
West, law was mainly to protect the weak; it certainly was not sup-
posed to interfere in a person’s daily life. But in the long-settled
cities of the East Coast, the law was an essential, omnipresent con-
trol for “civilized” life. Even today, Americans are not sure of what
role law should have in society. Should the law be used only against
acts that everyone agrees should be illegal, like murder? Or, should
law be used as a tool to enforce morality, like Prohibition?

The United States has the most trouble dealing with the mor-
ally suspect industries such as alcohol, drugs, abortion, and gam-
bling. Although the Prohibition Era is the best example, there have
always been limits and prohibitions that large numbers of the popu-
lation violated on a fairly regular basis, often without even knowing
they had broken the law.

The anti-gambling prohibitions epitomize the traditional ap-
proach taken by American laws. These laws are not only designed
to protect people from themselves. They are part of a greater
moral framework, designed by policy-makers as a reflection of an
imagined, ideal society. The voting public also accepts this concept
of the role of law. Surveys and election results have shown that vot-
ers want most of the anti-gambling laws to stay on the books, even if
they do not want those laws actively enforced.5>

Perhaps our cycles of complete prohibition changing to com-
plete permissiveness and back again can be explained by the ten-
dency of Americans to go to the limits, and beyond. Congress
passed the Indian Gaming Regulatory Act with the image of tribal
bingo halls in mind. Entrepreneurs took the poorly written law and
used it to create some of the largest casinos in the world. Legisla-
tors in mid-western and southern states thought they were legaliz-
ing picturesque riverboats. Operators brought in 40,000 square-
foot barges and built dockside casinos that are indistinguishable
from non-floating casinos.

Gambling has had a recurring, consistent pattern throughout
American history, beginning in the earliest colonial period and per-

55. See T.W. Mangione et al., Citizen Views of Gambling Enforcement, in GAMBLING
IN AMERICA, Appendix 1, 240-300 (1976).
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sisting up to the most recent elections and actions of state legisla-
tures. When all forms of gambling are illegal, there is pressure for
legalization, beginning with one game and then gradually ex-
tending to all forms.5¢ Although it may be illegal, many people are
gambling, either at social games or underground commercial lot-
teries, race books or casinos.’” The anti-gambling laws are difficult
to enforce, and the general population does not want arrests made
anyway, if it means taking police resources away from more serious
crimes. The result is widespread evasion of the law, leading to dis-
respect and corruption of law enforcement and the legal system.5®
The response by the public is a demand for reform — for some-
thing to be done to prevent involvement by officials in these areas
of moral ambiguity.>® The perceived solution is often a demand for
legalization. If it is not a crime, there would be no reason to bribe
law enforcement or public officials.

Sometimes the breakthrough in the universal prohibition on
gambling comes from the legalization of a seemingly benign form.
Charity bingo is often seen as a relatively harmless game, a means of
raising needed money for worthy causes, not as a form of danger-
ous gambling.®® Of course, the reality can be far different. Today,
charity bingo is the least regulated form of commercial gambling
and thus the most susceptible to cheating by insiders. State lotter-
ies are sold as a voluntary tax. The California Lottery even took the
official position that buying a lottery ticket is not gambling, but
merely a fun way to raise money for education.5!

Once one form of gambling has been legalized, the anti-gam-
bling arguments based on morality begin to fade away. Legalization
of gambling seems to correspond with a general trend toward per-
missiveness in society. The Victorian morality that says nothing is
permitted is replaced by the belief that everything is permitted, so

56. See Roskg, supra note 42, at 13 (1986).

57. See id. at 8.

58. See id. at 9 (noting Knapp Commission study of corruption in New York
Police Department, which it concluded that giving Police power to make gambling
arrests for crimes that everyone commits leads to selective enforcement). Without
correct supervision, the Knapp Commission concluded that the selective enforce-
ment created an environment ripe with police bribery. See id. (stating individual
officers could make between $300 and $1500 in pre-inflation 1972 dollars).

59. See id. at 19 (noting pattern in first and second waves of legal gambling).

60. See id. at 2 (noting that state legislatures legalized bingo provided that
proceeds would go to charity).

61. See Nancy Skelton, Lottery Ads Speak Not of Gambling: “This Will be Fun!”
L.A. Tiues, Sept. 9, 1985, at 3 (quoting first lottery brochure distributed around
state). “[L]otteries aren’t gambling, simple as that,” stated Brad Fornaciari, adver-
tising agent for the California Lottery. Id.
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long as you do not hurt another person. Gambling is the least
harmful of the victimless crimes.

People see the state legalization of one game as the moral ap-
proval of gambling in all forms and see hypocrisy in the remaining
prohibitions. Even the legalization of a game by a neighboring
state can lead to a decline of the moral barriers against gambling.
It is difficult for a state official to argue that a lottery would be im-
moral when his constituents are going across the state line by the
millions to buy tickets.

Once the idea of legalized gambling has been accepted, at least
in principle, and even if only with a single game, proponents can
direct discussion away from morality and toward cost/benefit analy-
ses of various other games that might be legalized. Once all of the
states in a region offer the same game, the first to legalize a new
game earns an advantage and can siphon off the disposable income
of its neighbors, until they also legalize that form of gambling. A
domino effect is created, as can be seen by the spread of state lotter-
ies from state to state throughout the Northeast, and now, across
the nation.

Meanwhile, the police and prosecutors are finding it increas-
ingly difficult to enforce those anti-gambling laws that are still on
the books, and venality is growing. Even the police begin to recog-
nize hypocrisy in trying to prohibit a wager when an almost identi-
cal game is legally promoted by the state. Again, there are cries for
reform and for a relaxation of all laws prohibiting gambling.

Most states are presently at the point of encouraging relaxation
of gambling prohibition. The wave of legalized gambling is still ris-
ing throughout the nation. In the past, the wave continued to grow
until many forms of gambling became legal, widespread and com-
mercialized. In the past, at this later stage in the cycle, everyone
seemed to be playing, and the money involved was staggering. The
few prohibitions that still existed were virtually ignored by the po-
lice, and venality and corruption became widespread and open.

Historically, the next stage has been a devastating deluge of
public scandals. Legal gambling is very big business keeping very
few paper records. Of the more than $600 billion that is bet each
year, most is in the form of untraceable cash. It is not difficult to
understand the temptation to rig the outcome of a legal game. But
cheating can be devastating to the long-term acceptability of the
game. Players can live with adverse odds, but rigging cannot be
tolerated, particularly when it results in winners not being paid.
Adding well-publicized incidents of cheating to public disclosures
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of official corruption and a reawakened morality will result in a call
for sweeping reform. Reform may encourage turning out of office
all tainted officials and closing down the corrupt games.

What appears to be the final stage of the cycle is the revolt by
the majority of the population, the sweeping in of an era of reform,
and moral fervor, and with it an attempt to outlaw gambling for-
ever. Statutes and even constitutional amendments are passed to
ensure the prohibitions on gambling. Of course, this stage of pro-
hibition only leads, inevitably, to the next stage where demand
once again builds for a legalization of some forms of gambling.

V1. ErectioNs SHOW A TipaL CHANGE IN ATTITUDES
Towarp LEcar GAMBLING

Opponents of legal gambling often claim victory when a gam-
bling initiative or referendum is defeated. One spokesman for an
anti-casino group in Ohio referred to victory over pro-gambling ini-
tiatives stating, “We thumped it pretty good.”6?

Anti-gambling activists are wrong on both counts. Opponents
have almost nothing to do with gaming’s electoral defeats. More
importantly, November 1996 marked the greatest victory in Ameri-
can history for legal gambling, particularly casino gaming. Unprec-
edented breakthroughs occurred in virtually every area of the
country. Many states’ citizens voted pro-casino. For example, for
the first time in American history, the citizens of a state voted, in
the face of active opposition, to bring in new, high-stakes casinos.
In fact, the voters of two states, Michigan and Arizona, approved
new casinos without limiting the size of wagers or restricting the
gaming onto riverboats or mountaintops.

In Louisiana, local citizens throughout the state voted unani-
mously, in the face of active opposition, to retain high-stakes casi-
nos. Six parishes in Louisiana have riverboat casinos, and Orleans
Parish has a land-based casino. All seven voted to keep their
casinos.

Finally, commercial gambling won scattered victories in every
region of the country, even in the most conservative states: twenty-
three additional parishes in Louisiana approved the option of estab-
lishing new riverboat casinos; Jefferson County, West Virginia ap-
proved up to 1000 Video Lottery Terminals (slot machines) at the
Charles Town race track; Michigan rejected a ban on bingo for po-

62. Dennis Camire, Michigan One Bright Spot for Gambling Interest in Tuesday’s
Elections, GANNETT NEws SERVICE (Nov. 6, 1996), available at 1996 WL 4390146 (re-
viewing November 1996 election results for public gambling initiatives).
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litical fund-raisers; and Marion County, Indiana voted in favor of
building a harness racetrack outside Indianapolis.

Following the 1996 election, William Safire wrote a column
stating that the results showed people have grown tired of state-
sponsored gambling.5% In fact, the election showed exactly the op-
posite.6* For example, all seven parishes in Louisiana that had casi-
nos voted by margins up to seventy-one percent to twenty-nine
percent to keep them. Statewide, voters approved riverboat casinos
fifty-eight percent to forty-two percent.%®

News articles written immediately after that election called the
results mixed, contrasting these wins against an even greater num-
ber of losses: counties voted to keep out casinos or slot machines in
Iowa and Mississippi; Washington state refused slots for tribal casi-
nos; thirty-five parishes in Louisiana voted to throw out video poker
after mid-1999; and casino initiatives lost in Arkansas, Colorado,
Guam and Ohio.

Lumping the number of victories on one side with defeats on
the other gives the false impression that outcomes like this are nor-
mal. What is not recognized is that thirty years ago, proponents of
casino gaming would have lost every election. The significance of
the 1996 elections and what the results portend must be seen in the
context of the history of legal gambling in this country.

The votes to keep casinos, and especially to bring in new ones,
indicate that there has been a tidal change in the way Americans
feel about legal gambling. Voters, for the first time ever, have ac-
cepted local gaming as a normal part of their lives. Voters have, in
the past, approved state lotteries. They often vote in favor of horse
racing. But in dozens of attempts over the past 200 years, never
before had the citizens of a state voted, in the face of active opposi-
tion, to bring in new, high-stakes casinos. In 1996 it happened
twice: in Michigan and Arizona.

The election in Louisiana was also of historic significance. The
state legislature had made high-stakes casinos legal without a state-
wide vote of the people. The Louisiana law-makers further legal-

63. See William Safire, Political Gambling, N.Y. TiMEs, Nov. 21, 1996, at A29
(stating that “across the country the moral blight of organized, big league casino
and riverboat gambling - and the public disgrace of state sponsored gambling -
took a licking from people who have grown tired of being taken for suckers.”).

64. See id.

65. See Gary L. Burhop, In 96, Gambling Gained New Voter Acceptance, N.Y.
Times, Nov. 26, 1996, at A12 (stating that “voters in every Louisiana parish with
riverboat casinos approved the continuation of casino gaming, by margins as large
as 71 percent to 29 percent.”). Statewide, Louisiana voters approved riverboat
gaming fifty-eight percent to forty-two percent. See id.
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ized an unlimited number of video poker machines. The corrup-
tion that followed, including criminal convictions proving
infiltration by organized crime into a video poker company, created
a backlash. Republican Murphy J. “Mike” Foster ran and won the
governorship on an anti-gambling platform. He then led the fight
to outlaw all gambling.

But voters rejected the idea of prohibition. Instead, they care-
fully differentiated between tainted video poker and well-regulated
casinos, which were bringing in tourist dollars. Over half the par-
ishes voted to get rid of their video poker machines, but the pro-
casino vote was a landslide.

Organized anti-gambling activists have almost never been a sig-
nificant factor in elections. In 1990, professors William N. Thomp-
son of the University of Nevada Las Vegas and John Dombrink of
the University of California Irvine, published their study examining
virtually every election up to the date of publication.5¢ Professors
Thompson and Dombrink found that statewide casino campaigns
never succeeded, as long as a single powerful political actor was op-
posed.6? They called this the “veto factor.”®®

Until November 1996 the veto factor had held true for all state-
wide votes for high-stakes casinos. Thus, the campaigns to bring
casinos to Ohio and Arkansas in 1996 had as little chance of suc-
ceeding as the Florida campaigns had in 1994 or 1978.

But something new and unprecedented occurred in Michigan
and Arizona. There, all political voices seemed to be unified in op-
position to casinos. The governors of both states actively cam-
paigned against the initiatives. Yet, for the first time ever, statewide
voters approved new high-stakes casinos.

Why are voters accepting legal gambling as a regular part of
their lives? One answer is the power of incremental change: the
unthinkable becomes commonplace if taken in small doses. When
Michigan voters approved casinos for Detroit, the state already had
eleven high-stakes Indian casinos. Two of the most profitable casi-
nos in the world were already open in Windsor, Ontario, across the
river from Detroit. Arizona’s Governor Symington had already
signed compacts with sixteen tribes, and in November, voters told
him to let the five tribes that had been left out also have casinos.

66. See Jonn DoMBRINK & WiLLiaM N. THOMPSON, THE Last RESORT: SUCCESS
AND FAILURE IN CAMPAIGNS FOR Casinos 11 (1990) (analyzing success and failure of
statewide casino campaigns).

67. See id. at 9397 (explaining four major factors of veto model).

68. See id. at 98-170 (analyzing eighteen casino legislation campaigns).
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West Virginia already allowed VLTs at four other racetracks. Indi-
ana already had other racetracks.

The implications for Internet gambling are clear. As the op-
portunities to bet become commonplace on the World Wide Web,
and advertisements and “play money” versions that are aimed at
Americans enter nearly every home with a PC, gambling, which has
been less visible, will become commonplace. Legalization of well-
regulated forms of online gaming will follow if the controls im-
posed by comparable nations, like Australia, succeed.

The November 1996 elections were not “a mixed bag,” as is so
often claimed. The results show that voters often are accepting le-
gal gambling as a regular part of their lives. The reason is also
clear: an entire generation has grown up in a world with state lotter-
ies and casinos in Atlantic City. Older voters also accept legal gam-
bling as the norm.

The tidal change in the public’s attitude toward legal gaming
was confirmed two years later. Proponents of legalized gaming won
virtually every race in the November 1998 elections. In some cases,
it may have been merely coincidental, but in a nearly complete
sweep, wherever legal gambling was even a minor issue, it was victo-
rious. Polls conducted by casino companies have found that a ma-
jority of the country views casinos as merely another form of
entertainment. While polls sponsored and released by special inter-
est groups are suspect, it is improper to claim that millions of vot-
ers, in state after state, voting in favor of legal gambling, are also
suspect.

Proposition 5 in California received the most attention. Propo-
nents of Indian casinos had enormous financial and political re-
sources. The size of the landslide, sixty-three percent to thirty-
seven percent, shows California voters simply do not fear casinos or
slot machines anymore. In Missouri, voters approved “riverboat”
(actually “boats in moats”) casinos for the third time. The Missouri
Supreme Court keeps striking it down, and the state’s voters keep
reinstating it. Proponents have lost only one low-turnout special
election. In a referendum, fifty-six percent of voters in Kenosha,
Wisconsin refused to ban casino gambling. The vote is the first step
in converting Dairyland Greyhound Park into a multimillion dollar
casino to be owned by the Menominee Indian tribe.

Racetracks have always had more support than casinos but still
often lost at the polls. For example, in 1980 New Jersey voters
would not approve something as innocuous as Sunday racing. By
1998, voters adopted a constitutional amendment allowing the state
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legislature to authorize off-track betting and even telephone wager-
ing. It is safe to assume that an electorate that would approve tele-
phone betting on horse races would accept the exact same wagers
made on the Internet.

It may be pure coincidence, but the triumph at the polls was so
complete that gambling won battles it did not even know it was
fighting. For example, three of the leading opponents of Internet
gaming lost their races: Attorneys General Skip Humphrey came in
third in his race for governor in Minnesota; Jay Nixon will not be
going from Missouri to the U.S. Senate (although he remains Attor-
ney General); and in California, Dan Lungren lost to Gray Davis,
who is also much more friendly toward Indian gaming. Only the
defeat of Senator Jon Kyl of Arizona, who was not up for re-elec-
tion, would have been more significant for Internet gaming.

Anti-gambling forces did have a couple of victories. A nasty
fight in Maryland ended with a win for incumbent Governor Parris
Glendening, a vocal opponent of racetrack slot machines. Even
here, surveys showed that gambling was not an issue; voters were
most concerned about education.

Gaming opponents rarely can gather enough signatures to get
a repeal on the ballot. They failed in 1998 in both Michigan and
Mississippi. But the vocal opposition can sometimes force fearful
legislators to let the voters decide. The anti-gambling movement
can claim only two straight wins in 1998: in Arizona and Missouri.
Both states voted to outlaw cockfighting.

VII. THE IMpPAcT oF TECHNOLOGY ON LEGAL GAMBLING

Although it is possible to see the general trends and cycles in
gambling, it is impossible to predict exactly how Internet gambling
will develop, because the games depend so much on technology.
Author Daniel ]. Boorstin analyzed the differences between what he
calls the new “Machine Kingdom,” and the traditional designations
of the “Animal, Vegetable and Mineral Kingdoms.”®® In the Animal
Kingdom, for example, species evolve through natural selection
and survival of the fittest, by adapting to their environment.”® Ma-
chines, on the other hand, create their own environment, particu-
larly by creating demand.”! The development of the Internet in
general and gambling on the 'Net in particular illustrate how the

69. DANIEL J. BOORsTIN, CLEOPATRA’S Nose 125-57 (Ruth F. Boorstin ed.,
1994).

70. See id. at 127-36 (discussing Charles Darwin’s theory of evolution).

71. See id.
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invention creates a demand that did not formally exist, because the
technology itself did not exist.

The law can react to unexpected technological developments.
However, inventions cannot be uninvented. If the demand has
been created, technology will eventually find ways of getting around
the legal barriers.

Boorstin points out that the “most potent machines assimilate
all environments;” radios, for example can be found everywhere.”?
In 2000, it is the Internet. The Internet also ties in nicely with the
most potent inventions for gambling: the video screen and com-
puter. Every form of gambling, from lotteries, to bingo, poker,
horse racing, and casinos, can now be played on a screen for
money. Through the Internet, that screen can be on the players’
PCs.

Boorstin enumerated ways in which new inventions affect
human experience.”® Internet gambling gives rise to dramatic ex-
amples supporting his conclusions. First, “inventions expand expe-
rience;” technology creates its own demand.”® Internet gambling
created the ability to experience new forms of gambling, such as a
casino existing on a video screen, and in a new location: the
player’s own home. This has created a need for more and better
cybercasinos.

Second, “inventions redefine experience,” old distinctions are
dissolved or fogged over; they create new units and new bounda-
ries.”> Modern technology has played havoc with traditional legal
categories. Gambling law developed discreet categories to handle
the only games that were available over the centuries; there are sep-
arate statutes for lotteries, slot machines, casino gaming, parimu-
tuel betting and bookmaking. But what is blackjack played on a
PC? Are the games in an Internet casino truly a form of casino
gaming? There is no real casino, not even a deck of cards. Book-
making? Wagering information is sent over wires, but is a game
played against a machine legally the same as a wager made on a
contest? A machine is involved, so maybe online blackjack is a slot
machine. The player is actually only punching in numbers, so
maybe it is a lottery.

72. Id. at 138.

73. Seeid. at 160-65 (listing ways as expansion and redefinition of experience,
creating penumbras, intrusiveness and irreversibility).

74. BOORSTIN, supra note 69, at 161.
75. Id. at 162.
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And then there is the jurisdictional question: where does the
bet take place? “Inventions are increasingly intrusive. The advance
of technology in our times attests our increasing inability to exclude
novelties or their consequences from our daily lives.””® It is hard to
imagine a more dramatic example than the Internet. Gambling is
now inextricably tied to the Internet. With even the most advanced
child protection screens on the families’ PCs, can parents keep
their children from learning about and eventually experimenting
with Internet gambling?

VIII. CoNCLUSION

It is difficult to judge today whether Internet gambling is good
or bad for society in the long run. Our nation has grown by its
need for the unnecessary, another name for human progress. Law
constantly has to adjust to technological developments in gambling,
designing new means of control. As Boorstin put it, “for us, inven-
tion has become the mother of necessity.”

Internet gambling is not going to go away. There is general
agreement that a complete prohibition is impossible to enforce,
while complete legalization without regulation would cause untold
social harm, particularly to children and compulsive gamblers.
Lawmakers at all levels and in all branches of government are now
faced with the necessity of finding a way to control this constantly
evolving invention.””

76. Id. a1 164.
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