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Comment

SETTING ASIDE SET ASIDES: THE NEW STANDARD FOR
AFFIRMATIVE ACTION PROGRAMS IN THE
CONSTRUCTION INDUSTRY

1. INTRODUCTION

Affirmative action is typically defined as an effort to expand opportu-
nities for minority groups that have been the subject of discrimination.!
Today, affirmative action programs are deeply rooted in society and are an
integral part of American public policy.? Over the past thirty years, fed-
eral, state and local governments have enacted affirmative action pro-
grams in the public works arena to increase participation of minority
businesses in public construction projects in an effort to counteract the
effects of racial discrimination.® Although these programs fall under the

1. See MicHAEL ROSENFELD, AFFIRMATIVE ACTION AND JuUsTICE 42 (1991) (defin-
ing affirmative action as “[any] attempts to bring members of underrepresented
groups . . . into a higher degree of participation in some beneficial program”);
Adam Winkler, Sounds of Silence: The Supreme Court and Affirmative Action, 28 Loy.
L.A. L. Rev. 923, 926 (1995) (defining affirmative action as “the use of race con-
sciousness in a preferential manner intended not to stigmatize, but to provide a
modicum of equality to members of those groups that historically have been the
victims of discrimination and subordination”). Because typical definitions of af-
firmative action are somewhat simplistic, they disguise the myriad of forms that
affirmative action may take. See 141 Cona. Rec. §3929-01 (1995) (listing over 160
federal executive orders and statutory and regulatory provisions providing for pref-
erential treatment of individuals on basis of race, sex, national origin or ethnic
background). These programs are used by virtually every federal government
agency. See id.

2. See Dinesh D’Souza & Christopher Edley, Jr., Affirmative Action Debate:
Should Race-Based Affirmative Action Be Abandoned as a National Policy?, 60 Avrs. L.
Rev. 425, 425 (1996) (noting that use of race-based affirmative action has become
part of national policy); Margery Newman, Affirmative Action and the Construction
Industry, 25 Pus. Cont. L.J. 433, 433 (1996) (recognizing that use of affirmative
action is important aspect of American public policy making); see also Proposed
Reforms to Affirmative Action in Federal Procurement, 61 Fed. Reg. 26,041 (1996)
(proposed May 23, 1996) (acknowledging Congress’s long-standing use of race-
conscious federal procurement programs); The Issue and the National Agenda, (vis-
ited Mar. 20, 1997) <http://marge.emba.uvm.edu:80/wohlson/adarand.htm>
(describing evolution of affirmative action as national policy). For a further dis-
cussion on the history of federal race-based affirmative action programs, see infra
notes 25-56 and accompanying text.

3. See 10 U.S.C. § 2323 (1994) (establishing goal of awarding five percent of
Department of Defense procurement, research and development, construction,
operation and maintenance contracts to minority businesses and institutions); 12
U.S.C. § 1441(a), (r)-(w) (1994) (providing for various incentives for preservation
and expansion of minority- and women-owned banks); 22 U.S.C. § 4852(d) (1994)
(mandating that at least 10% of amount of funds appropriated for Department of
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State and foreign affairs diplomatic construction projects be allocated to American
minority contractors); 42 U.S.C. § 2473(b) (1994) (requiring National Aeronautics
and Space Administration administrator to establish annual goal of at least eight
percent of total value of prime contracts and subcontracts awarded to be made to
small disadvantaged businesses and minority educational institutions); 47 U.S.C.
§ 309(j) (4)(D) (1994) (directing Federal Communications Commission (FCC) to
prescribe regulations, including use of bidding preferences, to ensure that minor-
ity- and women-owned businesses have opportunity to participate in providing
spectrum-based services); National Defense Authorization Act for Fiscal Year 1994,
Pub. L. No. 103-160, § 3159, 107 Stat. 1547, 1956 (1993) (providing that goal of
five percent of combined total funds of Department of Energy used to carry out
national security programs be allocated to minority businesses and institutions);
Intermodal Surface Transportation Efficiency Act of 1991 (ISTEA), Pub. L. No.
102-240, § 1003(b), 105 Stat. 1914, 1919 (1991) (requiring that not less than 10%
of funds appropriated under this Act be expended on small and minority busi-
nesses); Clean Air Act Amendments of 1990, Pub. L. No. 101-549, § 1001, 104 Stat.
2399, 2708 (1990) (requiring administrator of Environmental Protection Agency
to allocate no less than 10% of federal funding to minority businesses for research
relating to requirements of Clean Air Act Amendments of 1990); Exec. Order No.
11,625, 3 C.F.R. 616 (1971) (directing Secretary of Commerce to develop compre-
hensive plans and specific goals for minority enterprise program); 24 C.F.R.
§ 968.110(b) (1997) (requiring Public Housing Authority to meet Housing and
Urban Development goals for awarding public housing modernization programs
contracts to minority businesses); 28 C.F.R. § 0.18a (1997) (requiring Department
of Justice to establish goals for minority businesses in department procurement
contracts); 43 C.F.R. § 27.6 (1997) (requiring Department of Interior to set annual

oals for awarding contracts to minority- and women-owned businesses); 48 C.F.R.
§§ 419.201-71(a), .202-71(a) (1997) (requiring that Department of Agriculture es-
tablish yearly minority- and women-owned business contracting goals for procure-
ment preference programs); 48 C.F.R. § 819.202-5(c) (1997) (requiring that
acquisition activities within Department of Veterans Affairs submit procurement
preference goals for awarding contracts to minority- and women-owned business);
48 C.F.R. pt. 2929, § 1919.202-70 (1997) (requiring that Department of Labor de-
velop annual goals for awarding contracts to minority- and women-owned
businesses).

In addition to the numerous federal programs in existence, many state and
local governments also have in"place a variety of affirmative action programs. See,
e.g., ARK. Cong ANN. § 15-4-305 (Michie 1995) (requiring Division of Minority Busi-
ness Enterprise to develop plans and participation goals for minority businesses);
CaLrr. Pus. Cont. CopE § 2000 (West 1997) (allowing local agencies to prescribe
minority- and women-owned business participation goals in awarding government
contracts); CONN. GEN. STAT. ANN. § 42-60 (West 1996) (mandating that contrac-
tors on state public works contracts make good faith efforts to employ minority
businesses as subcontractors and suppliers); CONN. GEN. STAT. ANN. § 7-148u (West
1996) (allowing municipalities to set aside up to 25% of dollar amount of construc-
tion and supply contracts to award to minority businesses); D.C. CobpE AnN. § 1-
1146(a) (1981) (requiring District of Columbia agencies to allocate 35% of dollar
amount of public construction contracts to minority businesses); FLA. STaT. ANN.
§ 287.093 (West 1996) (allowing municipalities to set aside up to 10% of dollar
amount of contracts for procurement of personal property and services to award to
minority businesses); 70 ILL. Comp. StaT. 210/23.1 (West 1996) (requiring Metro-

olitan Pier and Exposition Authority to establish goals of awarding not less than
25% of dollar amount of contracts to minority contractors and not less than five
percent to women contractors); Inp. Copk § 5-16-1-7 (1996) (requiring that state
agencies establish goal that five percent of all contracts awarded be given to minor-
ity businesses); KaN. STAT. ANN. § 68-441 (1995) (allowing Secretary of Transporta-
tion to designate certain state highway construction contracts, or portions of
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general definition of “affirmative action,” they are specifically referred to
as “preferences” or, more commonly, “set-aside” programs.* Set-aside pro-

contracts, to be set aside for bidding by disadvantaged businesses only); La. Rev.
StaT. ANN. § 1955 (West 1996) (requiring establishment of annual participation
goals for awarding contracts for goods and services and public works projects to
minority- and women-owned businesses); Mp. Cope AnN., Ebuc. § 16-408(f) (2)
(1996) (requiring Montgomery County Community College to establish minority
business utilization program to facilitate participation of minority-owned busi-
nesses in contracting with college); Mp. CobE ANN., STATE FIN. & Proc. § 14-302
(1996) (requiring that Maryland award 14% of dollar amount of procurement con-
tracts to minority businesses); MicH. CoMp. Laws ANN. § 450.772 (West 1996) (es-
tablishing participation goals for awarding of government contracts to minority-
and women-owned businesses); N.J. STAT. ANN. § 40A:11-42 (West 1996) (allowing
municipalities to set aside certain percentage of dollar value of contracts to award
to minority businesses); N.Y. Transp. Law § 428 (McKinney 1996) (requiring that
governor of New York establish procedures to ensure adequate participation of
minority contractors in transportation infrastructure renewal projects); WasH. Ab-
MIN. Cobk § 326-02-020 (1995) (discussing set-aside programs to benefit minority-
and women-owned businesses).

While the above programs place various contracting and subcontracting re-
quirements on private employers performing government-funded contracts, noth-
ing in the federal statutes requires a private entity performing a private contract to
integrate such programs into its employment practices. See 42 U.S.C. § 2000e-
5(g) (1) (1994) (providing that private entity may be forced to integrate only when
performing private contracts if that private entity engaged in unlawful employ-
ment practices). Nevertheless, a court can order private entities to employ an af-
firmative action program if the private entity has engaged in intentional
discrimination. See id. (“If the court finds that [a private entity] engaged in or is
intentionally engaging in unlawful employment practice, . . . the court may . . .
order such affirmative action as may be appropriate . . . .”); see also United States v.
Paradise, 480 U.S. 149, 194 (1987) (ordering Alabama Department of Public Safety
to promote one African-American trooper for every Caucasian trooper promoted
to rank of corporal on finding discriminatory employment and promotion prac-
tices toward African-Americans); Local No. 93, Int’l Ass’n of Firefighters v. City of
Cleveland, 478 U.S. 501, 525 (1986) (approving consent decree requiring city to
promote minority firefighters after Court found intentional discrimination in hir-
ing and promoting practices); Local 28 of Sheét Metal Workers Int’l Ass’n v.
EEOC, 478 U.S. 421, 481 (1986) (ordering labor union to adopt affirmative action
program to increase minority participation after finding that union engaged in
racial discriminatory practice); Firefighters Local Union No. 1784 v. Stotts, 467
U.S. 561 (1984) (ordering city fire department to adopt affirmative action pro-
gram to remedy racial discrimination of African-American firefighters).

4. See David Benjamin Oppenheimer, Understanding Affirmative Action, 23 Has-
TinGs Const. L.Q. 921, 92829 (1996) (defining and categorizing affirmative ac-
tion programs in awarding of public construction contracts). Other terms such as
“preferential treatment,” “quotas” and “hiring goals” are also used to refer to af-
firmative action programs. See ROSENFELD, supra note 1, at 42 (noting that “some
affirmative action efforts include preferential treatment” and association of affirm-
ative action with imposition of “quotas” and “goals”); see also F. Buddie Con-
tracting Co. v. City of Elyria, 773 F. Supp. 1018, 1020 (N.D. Ohio 1991) (noting
that terms such as “goals,” “preference” and “quota” are repeatedly used to de-
scribe affirmative action programs). The term “set-aside” is also an immensely
popular term used to describe affirmative action programs. See Oppenheimer,
supra, at 928. Nonetheless, although the terms “quotas” and “set-asides” are popu-
lar, they are technically incorrect because the government cannot set aside a por-
tion of contracts to be awarded only to women and minorities. See id. (explaining
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grams attempt to eradicate discriminatory practices within a jurisdiction’s
construction industry by setting a numerical goal for minority participa-
tion in government construction contracts and by attempting to meet that
goal through a variety of procedures.® Today, however, because of an or-

that term “set-aside” is misleading because government cannot set aside contracts
to be exclusively performed by minority and women); see also The Equal Opportunity
Act of 1995: Hearings on H.R. 2128 Before the Subcomm. on the Const. of the Comm. on the
Judiciary, 104th Cong. (1995) (statement of Deval L. Patrick, Assistant Attorney
General for Civil Rights) (noting that federal law makes quotas, or setting aside
portions of contracts for minorities and women exclusively, patently illegal).
Rather, the government may only set “goals” for minority participation in govern-
ment contracting. Se¢ Oppenheimer, supra, at 928 (noting that government may
only achieve these goals through lawful procedures.

Nonetheless, the term “set-aside” will be used in this Comment to refer to
government programs that seek to establish a participation goal for governments
in awarding public works contracts to minority-owned contractors. For a further
discussion of the definition of affirmative action programs, see Winston Riddick &
Patricia Riddick, Overview of United States Supreme Court Affirmative Action Decisions in
Race and Gender Cases: 1980-1995, 23 S.U. L. Rev. 107, 108 (1996) (discussing dis-
agreements over meaning of affirmative action).

5. See Oppenheimer, supra note 4, at 928-29 (describing various set-aside pro-
grams used by government entities in awarding public construction contracts).
There are four basic set-aside strategies used by government agencies to meet par-
ticipation goals. See id. at 928. First, a bid by a minority contractor on a public
construction project may be reduced by a certain percentage to make the minority
contractor’s bid competitive with other nonminority contractor bids. See id. For
example, a minority contractor may bid on a road resurfacing project for
$1,000,000. See id. This bid may be given a two percent minority preference, re-
ducing the bid to $980,000 and making it more competitive. See id. Thus, if a
nonminority-owned contractor bid $985,000 on the resurfacing project, the minor-
ity contractor would be awarded the contract, while being paid his or her original
bid of $1,000,000 to perform the contract. See id.

Second, a bid by a minority contractor may be accepted, for bidding purposes,
at its face value, but if awarded the contract, the contractor will have his or her bid
inflated by a certain percentage for purposes of payment. See id. Using the previ-
ous example, the minority contractor could bid $980,000, thus underbidding the
nonminority contractor’s bid of $985,000. Se¢ id. At the same time, the minority
contractor’s bid would be inflated by a little more than two percent for a payment
price of $1,000,000 to perform the contract. See id.

Third, nonminority-owned contractors bidding on public construction
projects may be given a bidding preference if they use minority subcontractors. See
id. at 928-29. Using the previous example, if a nonminority contractor submitted a
$1,000,000 bid and agreed to subcontract a portion of work to minority contrac-
tors, the nonminority contractor would be given a two percent bidding preference,
which would lower his bid to $980,000 for bidding purposes. See id. Nevertheless,
the nonminority contractor would be paid the $1,000,000 to perform the contract.
Also, the nonminority contractor may be given a monetary bonus for using minor-
ity subcontractors on the project. See id. at 929. Thus, the nonminority contractor
may submit a bid for $1,000,000, but would actually be paid $1,020,000 for using
minority subcontractors. See id.

Fourth, nonminority contractors who submit bids on public construction
projects may be required to use minority subcontractors for a certain amount of
the job. See id. Under this method, the program may provide that a nonminority
contractor could obtain a goal waiver if no qualified minority subcontractors were
available or willing to submit competitive bids. Seeid. Again using the above exam-
ple, the nonminority contractor with a bid of $1,000,000 would be required to give
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ganized movement against set aside programs within the construction in-
dustry, criticism of these programs has risen sharply.6 There have been
many reasons propounded by nonminority-owned contractors for abolish-

minority subcontractors $100,000 of the work or, alternatively, to obtain a waiver.
See id. The City of Philadelphia enacted this type of program, which was later chal-
lenged and, in part, overturned. See Contractors Ass’n v. City of Philadelphia, 91
F.3d 586, 590 (3d Cir. 1996), cert. denied, 117 S. Ct. 953 (1997) [hereinafter Contrac-
tors 111,

Aside from these four basic affirmative action strategies, quasi affirmative ac-
tion programs may also be implemented, taking the form of selfstudies, outreach
and counseling and antidiscrimination plans. See Oppenheimer, supra note 4, at
929. The self-study method mandates that any entity transacting substantial busi-
ness with the federal government perform “self studies.” See 41 C.F.R. § 60-2.11
(1997) (requiring self-study to contain workforce analysis in skilled and semiskilled
jobs and analysis of all major job groups with explanation of whether minorities
and women are critically underutilized). This requires nonminority contractors to
keep records on how much work they subcontracted out to minority subcontrac-
tors. See Oppenheimer, supra note 4, at 930. This is then compared to the number
of qualified minority subcontractors seeking work within the geographical region
in which the nonminority contractor operates. See id. If a significant disparity ex-
ists between the available minority subcontractors and the actual selection of mi-
nority subcontractors, discriminatory practices may be indicated and goals for
minority contracting may be established. See id. This self study method of affirma-
tive action also exists at the state and local level. See, e.g., Michael Gebhardt, Docu-
menting Discrimination, RECORDER, July 1995, at 1. The outreach and counseling
method seeks to expand the available pool of minority subcontractors from which
a nonminority contractor might choose. Se¢ Oppenheimer, supra note 4, at 931.
Examples of such methods may include programs to inform minority contractors
of the opportunities to bid on government construction projects and the criteria
for bidding on such projects. See id. The antidiscrimination method simply man-
dates affirmative commitments from nonminority contractors to avoid discrimina-
tory subcontracting practices. See id. at 932,

6. See David G. Savage, Supreme Court Rejects Minority Set-Aside Law, L.A. TIMEs,
Feb. 19, 1997, at Al (discussing how popular opinion is against set-aside programs
and subsequent movement away from such programs). Opponents of set-aside
programs, such as former Senator Robert Dole, criticize affirmative action pro-
grams because “[r]acial-preferential policies, no matter how well intentioned, de-
mean individual accomplishment,” “ignore individual character,” and “are
absolutely poisonous to race relations in our great country.” 141 Conc. Rec.
$3929-01 (1995). Similarly, others criticize affirmative action programs because,
while they are aimed at remedying “perceived” discrimination, they are deflecting
attention from the problem of a cultural breakdown in America. See D’Souza &
Edley, supra note 2, at 431 (“The effects of this breakdown have been particularly
harsh on African-Americans, especially poor African-Americans that are concen-
trated in the inner City.”). Groups such as the Heritage Foundation find fault in
judges’ and bureaucrats’ interpretation of affirmative action programs, rather than
with the programs themselves. See MicHAEL G. FRANC, IssUES '96: THE CANDIDATE’S
BrIEFING Book 22 (1996). In particular, the Heritage Foundation stated:

Over the last three decades . . . federal judges and agency bureaucrats

have embarked upon a sustained crusade to twist and distort the original

intent of these laws so that race, ethnicity, and sex became the proxy for
special, rather than equal, treatment under the law. Race consciousness
quickly overtook color blindness as the guiding principle for the applica-
tion of civil rights laws that Congress explicitly intended to be neutral on
these grounds. Today, liberals justify race and sex preferences which
have proliferated under the guise of affirmative action as an appropriate
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ing set-aside programs.” These contractors argue that set-asides violate the
principle of equal protection of the laws by discriminating, in a reverse
fashion, against nonminority contractors.® Furthermore, they argue that

and long-overdue response to centuries of discrimination against racial

minorities and women.

Id.; see Wayne K. Davis, Note, Raising The Standard: The Supreme Court Embarks on a
New Era of Equal Protection Jurisprudence with the Institution of the Strict Scrutiny Para-
digm in Adarand Constructors, Inc. v. Pena, 40 St. Louis U. LJ. 543, 544 (1996)
(discussing “current debate rag[ing] over affirmative action’s future and its place
in today’s society”). Some commentators see this debate over affirmative action
programs as stemming from a deep, philosophical tension among competing
American values, including a need for racial diversity, the desire for social equality
and a demand for the protection of individual freedoms. See id.; see also D’Souza &
Edley, supra note 2, at 427 (identifying fundamental tension over affirmative action
programs rooted in principles of “equality of rights for individuals” and “equality
of results for groups”); Steven A. Holmes, U.S. Halts Set-Asides for Women, Minaorities,
SaN Dieco Union-Tris., Mar. 8, 1996, at Al (“Set-aside programs have been the
most hotly debated type of affirmative action . . ..”).

Proponents of affirmative action programs counter that affirmative action pro-
grams are necessary to fight the widespread overt and covert discrimination that
has plagued America since its foundation. Se, e.g., D’Souza & Edley, supra note 2,
at 434 (“[Alffirmative action should continue because discrimination continues.”).
Proponents also assert that the personal preferences that have “remained
poisoned by the toxins of our racial differences” have continued to be a hardship
on minority groups, and can only be overcome by affirmative action programs. See
id. at 435. Proponents further argue that the need for cultural diversity in America
heavily favors the use of affirmative action programs. See id. (asserting that pro-
grams that favor diversity enhance organizations by making them more inclusive).

Within the legal community, this debate over affirmative action programs is
being carried on between Congress and the American Bar Association (ABA). See
Rhonda McMillion, Affirmative Action Struggle: Congress, ABA at Odds over Government
Role in Equality Programs, A.B.A. J., Jan. 1996, at 93. The ABA maintains that
“although equal opportunity is not yet a reality for many minorities and women,
the significant gains that have been made during the past 30 years are clearly at-
tributable in large part to effective affirmative action programs at both governmen-
tal and private levels.” Id. The ABA endorses legal remedies and voluntary efforts
that would take into account race, national origin or gender to eliminate or pre-
vent discrimination. See id. Conversely, members of Congress claim that affirma-
tive action is no longer needed and that these programs have promoted women
and minorities at the expense of more qualified Caucasian males. Se¢ id. In re-
sponse, the ABA expressed its opposition to legislation to eliminate federal affirm-
ative action programs in a letter sent to all United States congressional committees
with jurisdiction over these programs. See id. For an interesting discussion of the
continuing utility of affirmative action programs in American society, see Daniel A.
Faber, The Outmoded Debate over Affirmative Action, 82 CaL. L. Rev. 893 (1994) (dis-
cussing retreat of affirmative action programs in today’s society). For a discussion
of congressional attempts to dismantle affirmative action programs, see supra notes
11-12 and accompanying text.

7. See Newman, supra note 2, at 433 (attributing movement away from affirm-
ative action programs to belief that such programs discriminate against nonmi-
nority-owned businesses).

8. See Michael Granberry, San Diego Ordered to End Minority Builder's Program,
L.A. TiMes, Sept. 30, 1993, at 29 (noting abolishment of San Diego set-aside pro-
gram arose from lawsuit against program “by the predominately white Associated
General Contractors, which charged reverse discrimination and argued that the
city was in effect freezing out non-minority construction contractors, some of
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discrimination in public contracting can be effectively remedied by ex-
isting civil rights law.® These nonminority-owned contractors also cite pro-
gram abuses as a reason to discard such programs.!¢ Although the
executive branch adamantly opposes program cutbacks, the movement to
limit or eliminate set-aside programs on the federal level is drawing popu-
lar support from the U.S. Congress. Bills have been introduced by mem-
bers of Congress to dismantle affirmative action in favor of promoting a
“color-blind” society.!! To fill the void left by these programs, alternatives

whom were denied lucrative projects even after filing the lowest bids”); James Kil-
patrick, Equal Protection of the Law: When Do State Set-Asides Become Racial Preferences?,
CHARLESTON DaILy MaiL, Jan. 11, 1997, at P4A (“At the heart of the legal battle
[over the constitutionality of set-aside programs] is a clause in the 14th Amend-
ment that forbids every state to deny any person within its jurisdiction the equal
protection of the laws.”). Groups such as the Pacific Legal Foundation fault set-
aside programs and opine that the programs illegally discriminate against nonmi-
nority contractors and take away those contractors’ right to equal protection under
the laws. See id. (noting that Supreme Court has frowned on contractual set-asides
for equal protection reasons). For instance, in Illinois, the Builders Association of
Greater Chicago filed a complaint in federal court against a Cook County set-aside
that requires up to 50% of government construction contracts be awarded to mi-
nority contractors. Sez John Flynn Rooney, Invalidate City, County Set-Asides, Builders
Ask, CH1. DaiLy L. BuLL., Feb. 27, 1996, at 1. The President of the Builders Associa-
tion of Greater Chicago asserted that these programs are unconstitutional because
they discriminate against nonminority-owned contractors on the basis of race. See
id. For a further discussion regarding the “reverse discrimination” arguments pos-
ited by challengers of affirmative action programs and the litigation that has en-
sued, see Charles S. Mishkind, Reverse Discrimination/Affirmative Action Litigation
Update: Where Is It Going?, EmpLoYeE ReL. LJ., Winter 1996, at 107 (discussing chal-
lenges made by opponents of affirmative action).

9. See Kilpatrick, supra note 8, at P4A (discussing nonminority contractor’s
argument that set asides are not needed because “in individual cases of racial dis-
crimination . . . a large body of civil rights law will provide remedial action”); see
also B. Drummond Ayres, Jr., Foes of Affirmative Action Form a National Group, N.Y.
Times, Jan. 16, 1997, at A16 (noting that national anti-affirmative action group
opposes racial preferences, asserting enforcement of existing antidiscrimination
laws is more efficient alternative).

10. See Newman, supra note 2, at 434-37 (finding that there is resistance to set-
aside programs, in part, because of abuses in administration of such programs).
Although set aside programs can be extremely beneficial to the construction in-
dustry, their effectiveness is diminished when these programs are abused by those
taking “advantage of the process.” Id. at 434. For instance, in some regions, only a
certain few minority-owned contractors are consistently awarded contracts. See id.
(noting that in Atlanta, same four minority- and women-owned businesses are con-
sistently awarded contracts). Another common problem is the creation of “sham”
minority-owned business enterprises that are awarded work because of their minor-
ity ownership, but, in reality, are nothing more than shell corporations owned and
controlled by a nonminority entity. See id. at 434-35.

11. See Equal Opportunity Act of 1995, S. 1085, 105th Cong. (1997) (prohibit-
ing discrimination and preferential treatment on basis of race, color, national ori-
gin or sex with regard to federal employment, contracts and programs); H.R. 2128,
104th Cong. (1996) (same); see also H.R. 3994, 104th Cong. (1996) (eliminating
many racial preferences used in awarding government contracts). Former Senate
Majority Leader Dole and Representative Charles T. Canady, Chairman of the
House Judiciary Subcommittee on the Constitution, introduced identical bills that
would diffuse federal affirmative action programs. See S. 1085; H.R. 2128. These
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to racial preferences are offered that focus on economic status rather than
skin color.’?2 Conversely, the executive branch has announced a contin-
ued commitment to federal affirmative action programs, especially in the
area of public works projects.!® State and local governments are reaffirm-

bills, consolidated and introduced as the Dole-Canady bill, would eradicate the use
of goals, set-asides and timetables to remedy discrimination. See S. 1085; H.R.
2128. They would also forbid the federal government from either considering
race or gender when awarding contracts, or encouraging contractors to use such
considerations when awarding subcontracts. See S. 1085; H.R. 2128. Representa-
tive Jan Meyers introduced legislation that would amend the Small Business Act to
discontinue the use of racial preferences when the government awards contracts to
private entities. See H.R. 3994 (amending Small Business Act, 15. U.S.C. § § 631-
651 (1994)). Instead of racial preferences, this legislation advocates using compre-
hensive development assistance programs to help small business concerns owned
by economically disadvantaged individuals to foster their entrepreneurial potential
and market success. See id. Two other congressional members, Senator Phil
Gramm and Representative Gary Franks, made unsuccessful attempts to attach
amendments to appropriation bills which would prohibit preferential treatment
for minorities and women in federal contracting. See id.

12. See McMillion, supra note 6, at 93 (discussing proposed alternatives to fed-
eral government’s use of race-based preferences). The “empowerment” con-
tracting initiative has been proposed as an alternative to affirmative action
programs. See id. The empowerment contracting initiative focuses on economic
status, rather than on race and gender, when giving businesses preferential treat-
ment to help bid competitively on government contracts. See BNA, Clinton Issues
Order Seeking To Help Firms in Distressed Areas, DaiLy Rep. FOrR EXECUTIVES, May 23,
1996, § A, at 100 (discussing empowerment contracting initiative).

The empowerment contracting initiative was implemented on May 21, 1996 by
President Clinton through Executive Order 13,005. See Exec. Order No. 13,005, 50
Fed. Reg. 26069 (1996). By focusing on economic status rather than race, the
Clinton administration hopes to avoid a constitutional challenge to its empower-
ment contracting policy. See id. Although President Clinton backs the empower-
ment contracting initiative, he sees it as a complement to affirmative action, not an
alternative. See McMillion, supra note 6, at 93. For an in-depth discussion on the
empowerment contracting initiative, see BNA, Administration Expected to Propose Em-
powering Contracting Initiative, DALY REP. FOR EXECUTIVES, Sept. 13, 1996, § A, at
178.

Legislation has also been introduced to enact into law the empowerment con-
tracting initiative. See id. Senator Christopher Bond, Chair of the United States
Senate Small Business Committee, proposed a bill which would make small, disad-
vantaged businesses located in distressed areas eligible for set-asides and prefer-
ences when bidding on government contracts. See id.

13. See, e.g., White House Review Sees Value in Most Affirmative-Action Plans, CHu.
Trib., May 31, 1995, at 7 (noting that report prepared by Clinton administration
reviewing affirmative action programs upholds most types of affirmative action
programs for variety of reasons, including that “they increase productivity by re-
ducing discrimination and finding the best candidates for the job”).
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ing their commitment to continue these programs,!* although public
opinion is set against their continued existence.}?

Heightened political scrutiny of this controversial issue recently
prompted a closer judicial examination into the constitutionality of these
programs.1® As a result, the Supreme Court of the United States has held
that federal, state and local affirmative action programs, once subject to an
intermediate level of scrutiny, are now strictly scrutinized.!” Application
of the strict scrutiny standard has made it extremely difficult for such pro-
grams to pass constitutional muster. Capitalizing on this recent develop-
ment, opponents of affirmative action have successfully challenged many

14. See Rooney, supra note 8, at 1 (noting Chicago would “vigorously defend”
its set-aside program against court challenge); see also Catherine Brennan, Contrac-
tors Sue over MBE Program, DaiLy Rec. (Baltimore), Nov. 30, 1995, at 1 (discussing
Maryland’s attempts to expand race-based affirmative action programs despite law-
suit over constitutionality of programs); Michelle Dally Johnston & Robert Schwab,
Affirmative Action Fight Could Go to Voters, DENVER PosT, Mar. 15, 1997, at All (not-
ing Colorado governor’s opposition to and veto of anti-affirmative action bill).

15. SeeKilpatrick, supra note 8, at A4 (discussing California voter’s approval of
proposition that prohibits both discrimination against and preferential treatment
for any individual or group in employment, education and contracting); see also
Ayres, supra note 9, at A16 (discussing formation of national organization of voters
dissatisfied with affirmative action that would “argue aggressively that . . . the states,
as well as Congress, should abolish all race and sex preferences in hiring, con-
tracting and college admissions”). Polls have likewise affirmed that a large
number of Americans are opposed to affirmative action programs. See id.

16. See Natasha Elmore, Note, The Supreme Court’s Step in the Trend Toward Elim-
inating Affirmative Action Programs in Adarand Constructors, Inc. v. Pena, 33 Hous.
L. Rev. 939, 962 (1996) (suggesting that Adarand was decided, in part, in response
to negative public sentiment toward affirmative action programs); Donna Thomp-
son-Schneider, Note, Paved with Good Intentions: Affirmative Action After Adarand, 31
Tusa L. 611, 613 (1996) (discussing how political atticudes over affirmative ac-
tion issue has influenced Supreme Court decision making); se¢ also RoBerT G. Mc-
CLoSKEY, THE AMERICAN SUPREME CoURT 23 (1st ed. 1960) (“In truth the Supreme
Court has seldom, if ever, flatly and for very long resisted a really unmistakable
wave of public sentiment.”); ¢f. JaAMEs C. MOHR, ABORTION IN AMERICA: THE ORIGINS
AND EvoLuTion oF NaTioNaL Pouicy 250-53 (1978) (discussing impact that polit-
ical and public sentiment had on Supreme Court’s decision to constitutionalize
women’s right to abortion).

17. See Adarand Constructors, Inc. v. Pena, 515 U.S. 200, 227 (1995) (holding
that federal affirmative action programs that use racial and ethnic classifications as
basis for decision making are subject to strict scrutiny under Due Process Clause of
Fifth Amendment); City of Richmond v. J.A. Croson Co., 488 U.S. 469, 493-94
(1989) (O’Connor, J., concurring in part and concurring in judgment) (holding
that state and local affirmative action programs that use racial and ethnic classifica-
tion as basis for decision making are subject to strict scrutiny under Equal Protec-
tion Clause of Fourteenth Amendment).

Many commentators have noted that these cases have fostered a great deal of
litigation by those wishing to strike down affirmative action programs. See Davis,
supra note 6, at 572 (“Adarand was the spark that ignited the flame of affirmative
action passion and renewed societal interest.”); see also Rheba Cecilia Heggs, Practi-
tioner’s Viewpoint: What to Expect After Adarand, 25 Pus. Conr. L.J. 451, 456 (1996)
(“The most probable effect [of the Adarand opinion] will be increased work for
agency attorneys and private counsel litigating both sides of an unresolved social
and legal issue.”).
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such programs in the courts.!® As more of these cases find their way into
the courtroom, courts are developing a coherent body of law concerning
the application of the strict scrutiny standard to construction industry set-
aside programs.

18. See Adarand, 515 U.S. at 227 (upholding challenge to affirmative action
program); Croson, 488 U.S. at 493-94 (same); Contractors III, 91 F.3d 586, 606 (3d
Cir. 1996) (holding provisions of Philadelphia ordinance creating set-asides for
African-American subcontractors on city public works contracts unconstitutional),
cert. denied, 117 S. Ct. 953 (1997); Concrete Works, Inc. v. City of Denver, 36 F.3d
1513, 1520 (10th Cir. 1994) (challenging city minority contractor preference ordi-
nance), cert. denied, 514 U.S. 1004 (1995); Harrison & Burrowes Bridge Construc-
tors, Inc. v. Cuomo, 981 F.2d 50, 52 (2d Cir. 1992) (challenging New York
Department of Transportation’s implementation of federal disadvantaged business
set-aside program, which set aside 17% of dollar amount of federally funded high-
way project contracts to disadvantaged and minority contractors); H.K. Porter Co.
v. Metropolitan Dade County, 975 F.2d 762, 767 (11th Cir. 1992) (striking down
local government’s set-aside program), vacated, 998 F.2d 892 (11th Cir. 1993);
O’Donnell Constr. Co. v. District of Columbia, 963 F.2d 420, 421 (D.C. Cir. 1992)
(ordering district court to enjoin District of Columbia ordinance that provided for
set-asides for minority contractors on District of Columbia construction contracts);
Associated Gen. Contractors, Inc. v. Coalition for Econ. Equity, 950 F.2d 1401,
1403 (9th Cir. 1991) (challenging San Francisco ordinance creating set-asides and
bidding preferences for minority and women contractors); Coral Constr. Co. v.
King County, 941 F.2d 910, 925 (9th Cir. 1991) (finding county’s minority set-aside

rogram unconstitutional); Milwaukee County Pavers Ass’'n v. Fiedler, 922 F.2d
419, 424 (7th Cir. 1990) (invalidating state set-aside program); Cone Corp. v. Hills-
borough County, 908 F.2d 908, 911 (11th Cir. 1990) (challenging constitutionality
of county’s minority business enterprise set-aside program); Michigan Road Build-
ers Ass’n v. Milliken, 834 F.2d 583, 586 (6th Cir. 1987) (challenging provisions of
Michigan statute requiring set-asides for minority- and women-owned businesses),
aff’d, 489 U.S. 1061 (1989); Engineering Contractors Ass’n v. Metropolitan Dade
County, 943 F. Supp. 1546, 1550 (S.D. Fla. 1996) (holding that Dade County ordi-
nance requiring set-asides for African-American, Hispanic and women contractors
on city construction projects was unconstitutional), aff'd, 122 F.3d 895 (11th Cir.
1997); Associated Gen. Contractors of Am. v. City of Columbus, 936 F. Supp. 1363,
1370 (S.D. Ohio 1996) (holding that provisions of city ordinance requiring set
asides for minority- and women-owned contractors on city construction projects
were unconstitutional); Associated Gen. Contractors v. City of New Haven, 791 F.
Supp. 941, 943 (D. Conn. 1992) (granting summary judgment for challengers of
city set-aside program for disadvantaged business enterprises), vacated, 41 F.3d 62
(2d Cir. 1994); Concrete Gen., Inc. v. Washington Suburban Sanitary Comm’n,
779 F. Supp. 370, 377 (D. Md. 1991) (striking down municipal set-aside program);
F. Buddie Contracting Co. v. City of Elyria, 773 F. Supp. 1018 (N.D. Ohio 1991)
(invalidating city ordinance that granted racial preferences in awarding city con-
struction contracts); Main Line Paving Co. v. Board of Educ., 725 F. Supp. 1349,
1344 (E.D. Pa. 1989) (finding that municipal set-aside granting bidding prefer-
ences to minority contractors violated Fourteenth Amendment); see also Brennan,
supra note 14, at 1 (noting that Public Works Contractors Association of Maryland
filed suit against Washington Suburban Sanitary Commission challenging constitu-
tionality of preferences given to racial, ethnic and gender groups in awarding of
public contracts); Rooney, supra note 8, at 1 (noting Builders Association of
Greater Chicago filed lawsuits in federal court against city of Chicago and Cook
County, challenging constitutionality of set-aside programs for public construction
projects).
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This Comment will discuss the body of law developing around the ap-
plication of the strict scrutiny standard to race-based affirmative action
programs within the construction industry. Part II will examine the his-
tory of set-aside programs.!® Part II will also discuss legislative and execu-
tive efforts to implement set-asides on both the state and federal levels.20
Finally, Part II will further discuss the Supreme Court’s treatment of race-
based set asides leading up to and including its recent decisions announc-
ing the application of strict scrutiny to such programs.?! Part III will ad-
dress recent developments in this area of law, concentrating on the lower
courts’ application of the strict scrutiny standard to race-based set-aside
programs.?? In particular, Part III will explain how the lower courts apply
the “compelling government interest” and the “narrowly tailored” prongs
of the strict scrutiny test to race-based set aside-programs.?® Finally, Part
IV examines the current state of race-based set-aside programs and offers
suggestions for bringing a race-based set-aside program into conformity
with constitutional principles.24

II. BACKGROUND

A.  Beginnings of Affirmative Action and Set-Aside Programs
1. Federal Programs

For nearly three decades, the federal government has attempted to
increase minority participation in the economy as a means to remedy ra-
cial discrimination and has focused its efforts in the areas of contracting,
employment and federally assisted programs.25 To increase minority par-
ticipation in these areas, both Congress and the executive branch have
implemented a vast array of federal laws and regulations that authorize the
use of race conscious strategies.26 One such strategy currently used is the

19. For a discussion of the history of set-aside programs, see infra notes 25-168
and accompanying text.

20. For a discussion of prior legislative and executive attempts to introduce
affirmative action programs into law, see infra notes 25-68 and accompanying text.

21. For a discussion of the Supreme Court’s treatment of affirmative action
programs, see infra notes 69-168 and accompanying text.

22. For a discussion of the recent judicial developments and the emerging
legal standards in the area of set-aside programs, see infra notes 169-281 and ac-
companying text.

23. For a discussion of how the lower courts apply strict scrutiny to set-aside
programs, see infra notes 169-281 and accompanying text.

24. For a discussion of the current state of set-aside programs and how they
can conform to constitutional restrictions, see infra notes 282-86 and accompany-
ing text.

25. See 141 Conac. Rec. $3929-01 (1995) (discussing statutory history of affirm-
ative action programs).

26. See Gilbert J. Ginsburg & Janine S. Benton, One Year Later: Affirmative Ac-
tion in Federal Government Contracting After Adarand, 45 Am. U. L. Rev. 1903, 1917-26
(1996) (documenting legislative and executive efforts to implement affirmative ac-
tion strategies into American national policy). For a discussion on the many af-
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establishment of minority participation goals.?? The historical model for
federal (and state) laws and regulations establishing these goals dates back
to executive orders issued in the 1960s by Presidents Johnson and Ken-
nedy.?8 Since their issuance, these executive orders have imposed affirma-
tive minority hiring and employment requirements on federally funded
construction projects and other large federal contracts.?® Collectively,
these executive orders laid the groundwork for the affirmative action es-
tablishment in place today.3¢

Executive Order No. 10,925, issued by President Kennedy in 1961,
requires contractors performing contracts with the federal government to
take “affirmative action” to ensure that job applicants are considered for
employment without any consideration of race.3! In 1965, President John-

firmative action programs currently in place, see supra note 3 and accompanying
text.

27. See Oppenheimer, supra note 4, at 927-29 (discussing use of minority par-
ticipation “goals” by legislatures to increase minority contractor participation in
government contracting).

28. See 141 Conc. Rec. $3929-01 (1995) (“The historical model for federal
laws and regulations establishing minority participation ‘goals’ may be found in

_Executive Orders . . ..").

29. See id. For a discussion of the executive order issued by President Ken-
nedy, see infra note 31 and accompanying text. For a discussion of the executive
order issued by President Johnson, see infra notes 32-36 and accompanying text.

30. See Stanley Bryan Malos, Legal Issues in Affirmative Action: Recent Develop-
ments on Executive, Judicial, and Legislative Fronts (visited Mar. 13, 1997) <http://
cmit.unomaha.edu:80/TIP/ TIPApr96/malos.htm> (“Aside from individual court
orders and consent decrees, Executive Order 11,246 [issued by President Johnson]
and related provisions of federal law remain the primary sources of specific affirm-
ative action obligations.”). Executive orders subsequent to those issued by Presi-
dents Kennedy and Johnson contributed to the evolution of affirmative action
programs during the late 1960s and early 1970s. See Exec. Order No. 12,250, 3
C.F.R. 298 (1981), reprinted in 42 U.S.C. § 2000e (1994) (delegating authority to
approve agency rules and issue directives to enforce Title VI of Civil Rights Act to
Attorney General and Assistant Attorney General, Civil Rights Division); Exec. Or-
der No. 12,086, 3 C.F.R. 230 (1978), reprinted in 42 U.S.C. § 2000e (providing that
Secretary of Labor is responsible for enforcing nondiscrimination provisions in
government contracts); Exec. Order No. 12,067, 43 Fed. Reg. 28,967 (1978), re-
printed in 42 U.S.C. § 2000e (granting Equal Employment Opportunity Commis-
sion authority to formulate standards and guidelines to assist federal agencies in
complying with equal employment opportunity laws); Exec. Order No. 11,478, 34
Fed. Reg. 12,985 (1969), reprinted in 42 U.S.C. § 2000e (requiring all federal agen-
cies and departments to establish “affirmative programs” to further implement
prohibition of discrimination and to provide equal employment opportunity for
minorities).

31. See Exec. Order No. 10,925, 3 CF.R. 448 (1961) (mandating that employ-
ers take “affirmative action” to design measures to achieve nondiscrimination in
workplace). Later in 1961, Executive Order 10,925 was incorporated into Title VI
of the Civil Rights Act of 1964 (“Title VI”), 42 U.S.C. § 2000d, and Title VII of the
Civil Rights Act of 1964 (“Title VII”), 42 U.S.C. §§ 2000a to 2000h-6. See Carl E.
Brody Jr., A Historical Review of Affirmative Action and the Interpretation of Its Legislative
Intent by the Supreme Court, 29 AkroN L. Rev. 29, 303 (1996) (“Congress strength-
ened Executive order 10,925 by incorporating it into Titles VI and VII of the Civil
Rights Act of 1964, thereby providing the legislative basis for equal employment
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son went further by.issuing Executive Order No. 11,246, which contained
three measures aimed at eradicating racial discrimination in the work-
place.32 First, contractors performing government contracts in excess of
$10,000 must include a written affirmation in their contract that states the
contractor will not discriminate on the basis of race.3® Second, contractors
who perform contracts in excess of $50,000 and who employ more than
fifty employees are required to prepare a written affirmative action plan
and maintain a compliance program that precludes employment discrimi-
nation based on race, color, sex, national origin or religion.""4 This plan

opportunity laws and affirmative action programs.”). In particular, Title VI prohib-
ited federally funded programs from discriminating on the basis of race, color or
national origin. See 42 U.S.C. § 2000d (“No person in the United States shall, on
the ground of race, color, or national origin, be excluded from participation in, be
denied the benefits of, or be subjected to discrimination under any program or
activity receiving Federal financial assistance.”). Under Title VI, each federal
agency is required to formulate its own rules concerning the beneficiary’s compli-
ance with the nondiscriminatory provision of Title VI. Id. § 2001d-1. If a benefici-
ary of a federal contract is found to violate the nondiscriminatory provision, the
contracting agency or department may sanction the beneficiary, including a termi-
nation of the contract. See id. Title VII makes it an unlawful employment practice
for employers to discriminate on the basis of race, sex, national origin or religion.
Id. § 2000e-2. “Unlawful employment practices” are defined as “fail[ure] or
refus[al] to hire or discharge any individual, or otherwise to discriminate against
any individual with respect to his compensation, terms, conditions, or privileges or
employment, because of such individual’s race, color, religion, sex or national ori-
gin.” Id. § 2000e-2(a) (1). Title VII also makes it unlawful for an employer to class-
ify employees in such a way, including on the basis of race, color, sex, religion or
national origin, that would tend to deny equal employment opportunities to indi-
viduals. Id. § 2000e-2(a)(2). This section of the Civil Rights Act of 1964 renders
invalid any affirmative action provisions that mandate racial or gender quotas, con-
trary to public perception. See Brody, supra, at 304-08 (stating that “claims that
federal affirmative action provisions repeated here require racial or gender quotas
are untrue” because such quotas would be in violation of Title VII); see also Op-
penheimer, supra note 4, at 928 (explaining that use of quotas is public mispercep-
tion of affirmative action programs because federal government may not create
quotas for women and minorities).

32. See Exec. Order No. 11,246, 3 C.F.R. 339 (1965), reprinted in 42 1.S.C.
§ 2000e.

33. See id.; see also 41 C.F.R. §§ 1.5(a), 60-1.4(a) (1997) (noting that there is
exemption provided for all contracts with transaction value of less than $10,000).
Executive Order No. 11,246 also requires an employer to (1) take affirmative ac-
tion to protect applicants and employees from discrimination on the basis of race,
color, sex, national origin or religion; (2) post notices containing the provisions of
the clause in a conspicuous place; (3) mention in all advertising for positions that
the employer will consider applicants without regard to race, color, sex, national
origin or religion; (4) communicate to appropriate labor unions that the contrac-
tor is committed under the executive order and have notices of this posted; (5)
provide any material required under the executive order and allow access to
records if the employer is under investigation with regard to compliance of the
executive order. See Exec. Order No. 11,246, 3 C.F.R. 339. In addition, cancella-
tion or suspension of the contract is permitted if the employer does not comply
with the executive order. See id.

34. See Exec. Order No. 11,246, 3 C.F.R. 339; see also 41 C.F.R. § 60-1.7(a)
(discussing agreement to provide written affirmative action plan).
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must include minority and female hiring goals along with timetables for
satisfying these goals.?> Third, state agencies awarding contracts that are
federally funded must comply with the provisions of Title VI.36 Since the
enactment of Executive Order No. 10,925 and Executive Order No.
11,246, the scope of affirmative action has greatly expanded. Currently,
over 160 programs on the federal level use some form of racial classifica-
tion to assist minorities in obtaining opportunities with the federal govern-
ment.37 Many of these race-based affirmative action programs are found
in sections 8(a)?® and 8(d)3° of the Small Business Act.*® Programs
under section 8(a) seek to increase minority and female participation in
prime contracting.#! To carry out this aim, the Small Business Administra-
tion (SBA) enters into construction, supply and service contracts with vari-
ous federal departments and agencies.#? In turn, the SBA enters into
contracts with businesses owned by minorities and females who, in es-
sence, become prime contractors for these contracts.*® Alternatively, sec-
tion 8(d) programs seek to increase minority and female participation in
the area of subcontracting. Under section 8(d), prime contractors on ma-
Jjor federal contracts must formulate a “subcontracting plan,” which con-
tains a proposed minority and female subcontractor participation goal.**

35. See41 C.F.R. § 60-1.7(a) (noting that these requirements are enforced by
Office of Federal Contract Compliance Programs).

36. See Exec. Order No. 11,246, 3 C.F.R. 339; see also 42 C.F.R. § 410 (1997)
(noting that state compliance program must have someone in charge of enforce-
ment and this enforcement must adhere to federal minimum standards). This
requirement provides an injured party with a local outlet to seek relief, as well as
allowing for local regulation of state and local entities. See Brody, supra note 31, at
312 (describing state compliance procedures with Title VI).

37. See lan Ayres, Narrow Tailoring, 43 UCLA L. Rev. 1781, 1822 (1996) (dis-
cussing how former Senator Dole requested “comprehensive list” from Congres-
sional Research Service of all federal affirmative action programs).

38. 15 U.S.C. § 637(a) (1994). It is estimated that the Small Business Admin-
istration’s (SBA) program under Section 8(a) of the Small Business Act, which is
one of the biggest federal government affirmative action programs and which al-
lows federal agencies to place contracts in a special pool where only disadvantaged
businesses may bid on them, minority companies received $4.5 billion in contracts
last year. See Steven A. Holmes, Moratorium Called on Minority Contract Program, N.Y.
TiMEs, Mar. 8, 1996, at Al.

39. 15 U.S.C. § 637(d).
40. Id. §§ 631-651.
41. See id. § 637(a) (1) (C) (allowing SBA to enter into contracts with govern-

ment department or agency to provide goods, equipment and services to those
government agencies).

42. See id.

43. See id. § 637(a)(1)(B) (empowering SBA to “arrange for the performance
of such procurement contracts by negotiating or otherwise letting subcontracts to
socially and economically disadvantaged small business concerns . . . as may be
necessary to enable the Administration to perform such contracts”).

44. See id. § 637(d).
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The prime contractor must then employ minorities and female subcon-
tractors in accordance with the stated goals.*®

A number of federal programs outside of the SBA exist to provide
minority contractors with the opportunity to participate in federal con-
tracts. Examples are found in the Federal Acquisition Regulations
(FAR),6 as well as in programs enacted by the Department of Transporta-
tion and the Department of Defense.#” Under the FAR, if a government
contract exceeds $500,000 ($1,000,000 for construction contracts), prime
contractors are required to submit a subcontracting plan setting forth sub-
contracting goals for the inclusion of minority contractors.*® The Depart-
ment of Transportation has similar programs such as the Minority
Business Enterprise (MBE) program?*® and programs under the In-
termodal Surface Transportation Efficiency Act (ISTEA)? and the Airport
and Airways Improvement Act.?! Under the MBE program, compensatory
bonuses are awarded to prime contractors who subcontract work to minor-
ity contractors.’2 The ISTEA requires ten percent of transportation con-
tracts to be allocated to minority contractors.’® The Airport and Airways
Improvement Act establishes requirements similar to those in the IS-
TEA.5* Similarly, the Department of Defense adheres to a five percent per
year minority participation goal when it awards its contracts.>® Further-
more, under the Defense Department’s small disadvantaged business “rule
of two” program, the Defense Department may give a bid preference of up
to ten percent to minority contractors who bid on Defense Department
contracts.?®

45, See id.

46. 48 C.F.R. § 52.219-8(a) (1997) (“It is the policy of the United States that
small business concerns, small business concerns owned by socially and economi-
cally disadvantaged individuals, and small business concerns owned and controlled
by women shall have the maximum practicable opportunity to participate in [fed-
eral contracting].”).

47. See Intermodal Surface Transportation Efficiency Act, Pub. L. No. 102-
240, § 1003(b), 105 Stat. 1914, 1919 (1991) (requiring 10% of Department of
Transportation contracts to be allocated to minority contractors); see also 48 C.F.R.
§ 219.000 (1997) (setting goal of five percent per year minority participation in
contract awards by Department of Defense).

48. See 15 U.S.C. § 637(d)(4) (A).
49. See 49 C.F.R. §§ 23.41-.55 (1997).

50. Pub. L. No. 102-240, 105 Stat. 1914 (1991) (codified in scattered sections
of 16 U.S.C., 23 U.S.C., 26 U.S.C. and 49 U.S.C)).

51. 49 U.S.C. § 2201 (1994).

52. See 49 C.F.R. §§ 23.41-55.

53. See § 1003(b), 105 Stat. at 1919,
54. See 49 CF.R. § 23.61(a).

55. See 48 C.F.R. § 219.000 (1997) (setting participation goals for small and
disadvantaged businesses for Department of Defense appropriations for fiscal years
1987 through 2000).

56. See Neil Munro, Clinton’s 8(a) Two-Step, Wash. TEcH., Mar. 21, 1996, at 1
(discussing that, under “rule of two” program, federal government awarded about
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2. State Programs

Municipalities employ race-based programs, many of which are
modeled after their federal counterparts.>” These programs typically pro-
vide for a numerical participation goal expressed as a percentage of the
total dollar amount of contracts awarded by the municipality.5® Once the
goal is established, the municipality attempts to allocate the stated. per-
centage of contract dollars only to the groups eligible under the pro-
gram.>® Such programs ensure that the eligible groups, typically racial
and ethnic minority-owned businesses, have an opportunity to participate
in government construction contracts.

One such program is an ordinance enacted by the City of Philadel-
phia which creates set asides for “disadvantaged business enterprises”
(DBEs).%0 The ordinance sets goals for participation of DBEs in city con-
tracts: fifteen percent of city contract dollars are awarded to minority-
owned businesses; ten percent to women-owned businesses; and two per-
cent to businesses owned by individuals with disabilities.6! These goals

one billion dollars in contracts to minority businesses per year before it was discon-
tinued by court decree in 1995).

57. For a listing of numerous state and municipal affirmative action pro-
grams, see supra note 3 and accompanying text.

58. See, e.g., PHILA, Pa., CoDE § 17-503(1) (1987) (providing set-aside partici-
pation goal as percentage of dollar amount of contracts awarded).

59. See id. )

60. See id. § 17-500. As originally enacted, this Philadelphia ordinance in-
cluded set-aside goals only for minority- and women-owned businesses. See id. In
1987 and 1988, the ordinance was amended 'to include a set-aside goal for busi-
nesses owned by people with disabilities, in addition to disadvantaged business en-
terprises (DBEs). See id. The ordinance defines DBEs as any enterprise at least
51% owned by those individuals who have been subjected to racial, sexual or eth-
nic prejudice because of their identity as a member of a group or who have been
subjected to differential treatment because ‘of their handicap without regard to
their individual qualities, and whose ability to compete in the free enterprise sys-
tem has been impaired because of diminished capital and credit opportunities as
compared to others in the same business area who are not socially disadvantaged.
See id. § 17-501(11).

The portion of the Philadelphia ordinance granting a set-aside for minority
businesses was recently struck down. See Contractors I, 91 F.3d 586, 606 (3d Cir.
1996), cert. denied, 117 S. Ct. 953 (1997). The United States Court of Appeals for
the Third Circuit found that the portion of the ordinance violated both prongs of
the strict scrutiny standard. See id. at 608-10. Although the City of Philadelphia
sought a petition of certiorari, the Supreme Court denied the petition. See City of
Philadelphia v. Contractors Ass’'n 117 S. Ct. 953 (1997). For a further discussion
of Contractors III and other recent lower court decisions that have forged current
law guiding the application of state and federal set-aside programs, see infra notes
169-281 and accompanying text.

61. See PHiLA., PA., CoDE § 17-503(1) (setting goals for part1c1pat10n of DBEs).
Although the 15% set a51de for minority-owned businesses was later challenged in
Contractors III, the setaside program for women-owned or businesses owned by
people with disabilities was not challenged. See Contractors 111, 91 F.3d at 594 (not-
ing that trial and appeal only concerned constitutionality of preferences for Afri-
can-American contractors). As a result, the court, while ultimately striking down
the challenged minority-owned business set-aside portion of Philadelphia’s pro-
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apply to city contracts concerning vending, construction and personal and
professional services.52 The participation goals relate to the total dollar
amount of city contracts and are calculated separately under each contract
category and for each city agency.®® The Philadelphia ordinance creates
an agency to implement this program.®* The agency is given authority to
promulgate regulations to ensure that the participation goals are met both
by city agencies (who award prime contracts for public construction
projects) and prime contractors (who award subcontracts on city prime
contracts).5> When developing these regulations, the agency must (1)
consider including DBEs on solicitation lists; (2) ensure that DBEs are
solicited where they are potential contractors; (3) structure contract re-
quirements to permit maximum participation by DBEs; and (4) “investi-
gat[e] and mak[e] recommendations concerning the use of the Sheltered
Market process, under which contracts would be set aside so that only
DBEs could bid for them.”®® The ordinance also directs the agency to
waive its stated goals when there is an insufficient number of DBEs to bid
on a prime contract®’ or when contractors are unable to meet the partici-
pation goals after a good faith effort to obtain ‘the requisite number of
DBE subcontractors.58

B. Judicial Scrutiny of Affirmative Action Programs

Although a vast system of federal and state set-aside programs exists,
they are quickly disappearing as nonminority contractors challenge these
programs in court.%® Primarily, the contractors argue that affirmative ac-
tion programs are a form of “reverse discrimination” and, as such, violate
the equal protection guarantees found in the Fifth and Fourteenth

gram, severed the portion of the program granting preferences for woman-owned
and businesses owned by people with disabilities and did not rule on their consti-
tutionality. See id.

62. See PuiLA., PA., CopE § 17-501(6) (1987).

63. See id. § 17-503(1).

64. See id. § 17-504(2) (e), (), (i).

65. See id.

66. Id. § 17-504(2)(f).

67. See id. § 17-505(1).

68. See id. § 17-505(3). It is also noteworthy to point out that the ordinance
further directs the agency to (1) develop a certification procedure to prevent
fraudulent DBEs from abusing the program in section 17-504(2)(a); (2) recom-
mend contractual language which provides that a contractor’s compliance with the
ordinance is material to the city contract in section 17-504(2) (h); and (3) develop
and recommend remedies, including termination of the contract, when a contrac-
tor fails to comply with the program in section 17-506(a). See id.

69. See, e.g., Another Agency Gives Up Goals for Minority Contracting, ENGINEERING
News-Rec., Dec. 9, 1996, at 1 (“The ripple effect continues from the Supreme
Court’s 1989 Croson decision [as] a Maryland wastewater utility has ended its 18-
year-old minority construction contracting plan after officials grew uncomfortable
with the [impending legal challenge facing the program].”).
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Amendments.”? Initially, courts were reluctant to rule on the constitution-
ality of these programs, dismissing many of them for lack of standing.”!
Eventually, however, when courts found that the contractors had standing
and reached the merits of the underlying claim, they upheld the programs
under an intermediate level of scrutiny.”? Not until the recent Supreme
Court decisions of City of Richmond v. J.A. Croson Co.”® and Adarand Con-
structors, Inc. v. Pena’™ did the Court determine that the use of racial classi-
fications were constitutionally suspect and call for the application of strict
scrutiny to such classifications.”

1. Fullilove v. Klutznick

In 1980, the Supreme Court ruled for the first time on the constitu-
tionality of a federal set-aside program in Fullilove v. Klutznick.’® In Fulli-
love, the Court upheld a provision of the Public Works Employment Act of
1977,77 which provided for set-asides.”® This set-aside provision required
that minority contractors receive at least ten percent of federal grant
money given to states and localities for public construction projects.”®
This provision was challenged by white construction contractors, subcon-
tractors and their associations who were denied contracting opportunities
under the ten-percent set-aside provision.8® The challengers argued that

70. See Newman, supra note 2, at 433 (noting that movement away from af-
firmative action programs exists in part on belief that such programs discriminate
against nonminority-owned businesses). For a discussion of the arguments posited
against affirmative action plans, see supra notes 6-10 and accompanying text.

71. See, e.g., Northeastern Fla. Chapter of the Associated Gen. Contractors of
Am. v. City of Jacksonville, 508 U.S. 656 (1993) (discussing obstacles that issues of
standing present to challenging affirmative action program). For a discussion of
the use of standing by courts to avoid ruling on the constitutionality of affirmative
action programs, see David J. Antczak, Note, Bras v. California Public Utilities
Commission: Using “Economic Realities” to Establish Standing and Challenge “Goal™
Based Affirmative Action, 41 ViLL. L. Rev. 1445 (1996).

72. See Metro Broad., Inc. v. FCC, 497 U.S. 547, 551 (1990) (holding that
intermediate scrutiny standard applies to racial preferences), overruled by Adarand
Constructors, Inc. v. Pena, 515 U.S. 200 (1995).

73. 488 U.S. 469 (1989).

74. 515 U.S. 200 (1995).

75. Id. at 224; Croson, 488 U.S. at 470. For a further discussion of the
Supreme Court’s decision in Croson, see infra notes 92-129 and accompanying text.
For a further discussion of the Court’s decision in Adarand, see infra notes 139-68
and accompanying text.

76. 448 U.S. 448 (1980).
77. 42 U.S.C. §§ 67016736 (1994).

78. Fullilove, 448 U.S. at 492 (stating that MBE provision in Public Works Em-
ployment Act of 1977 “does not violate the Constitution”).

79. See id. at 454 (citing to language of MBE provision establishing 10% re-
quirement and defining MBE).

80. See id. at 455 (noting that petitioners sought declaratory and injunctive
relief to enjoin enforcement of MBE provision).
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this provision violated their right to equal protection under the Fifth
Amendment.8!

The Court applied a two-part test to determine the constitutionality of
the racial classifications used in the set-aside provision.82 First, the Court
inquired whether the objectives of the challenged legislation were within
Congress’s power.83 The Court observed that the congressional objective
for the set-aside provision was to involve minority contractors in federally
funded construction projects when such participation had previously been
thwarted by discrimination.8* According to the Court, Congress had the
power to satisfy this objective under the Spending Clause because the Pub-
lic Works Employment Act was a congressional exercise to provide for the
general welfare.8% Thus, Congress could condition the receipt of federal
funds under thé Public Works Employment Act upon compliance with the

81. Seeid. (stating that challengers “alleged that they had sustamed economic
injury due to enforcement of the 10% MBE requlrement ).

82. See id. at 473. The Fullilove Court stated:

Our analysis proceeds in two steps. At the outset, we must inquire
whether the objectives of this legislation are within the power of Congress.
If so, we must go on to decide whether the limited use of racial and eth-
nic criteria, in the context presented, is a constitutionally permissible
means for achieving the congressional objectives and does not violate the
equal protection component of the Due Process Clause of the Fifth
Amendment.

Id. The test described above is best compared with the Court’s current application
of the intermediate scrutiny test. Se¢ Adarand Constructors, Inc. v. Pena, 16 F.3d
1537, 1544 (10th Cir. 1994) (characterizing Fullilove test as resembling intermedi-
ate scrutiny test), vacated, 515 U.S. 200 (1995). For a statute to pass this test, the
statute must serve an important government interest and be substantially related to
furthering that interest. See Metro Broad. Inc. v. FCC, 497 U.S. 547, 564 (1990),
overruled by Adarand Constructors, Inc. v. Pena, 515 U.S. 200 (1995).

83. See Fullilove, 448 U.S. at 473-80 (discussing ObJeCthCS of regulation in con-
text of congressional power).

84. See id. at 477-78 (“Congress had abundant evidence from which it could
conclude that minority businesses have been denied effective participation in pub-
lic contracting opportunities by procurement practices that perpetuated . . . effects
of prior discrimination.”).

85. See id. at 473 (observing that Public Works Employment Act of 1977 is “by
its very nature, . . . primarily an exercise of the [congressional] Spending Power”);
see also Steward Mach Co. v. Davis, 301 U.S. 548 (1937) (finding that Congress
under spending power, can further broad policy objectives by conditioning receipt
of funds on recipient’s compliance with federal statutory and administrative direc-
tives, specifically, by imposing social security tax on earnings). The Court found in
the instant case that Congress was doing nothing more than conditioning receipt
of public works money upon compliance with the state or local government recipi-
ent that they would devote at least 10% of the federal funds to contracts with mi-
nority businesses. See Fulillove, 448 U.S. at 474 (stating that Supreme Court has
repeatedly upheld “technique” of conditioning receipt of federal grants upon com-
pliance by recipient of grant with federal statutory and administrative directives).
As such, Congress was within their power to include the MBE program in the Pub-
lic Works Act of 1977. See id. at 475 (“If . . . Congress could have achieved the
objectives of the MBE program, then it may do so under the Spending Power.”).
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set-aside provision.2¢ Second, the Court inquired into whether the racial
and ethnic criteria incorporated by the provision was a constitutionally
permissible means for achieving the congressional objective and whether
the provision was violative of the Due Process Clause of the Fifth Amend-
ment.3” Under this inquiry, the Court recognized Congress’s authority to
use broad remedial powers to enforce constitutional equal protection
guarantees.®® Accordingly, the Court found the set-aside provision fell

86. See Fullilove, 448 U.S. at 479 (determining that Court need not explore
“the outermost limitations on the objectives attainable through such an applica-
tion of the Spending Power”). Because the “reach of the Spending Power is at
least as broad as the regulatory powers of Congress,” the Court analyzed whether
Congress could regulate the practices of prime contractors on federally funded
public works projects. See id. at 474 (noting that obligation to assure minority par-
ticipation rests upon private contracting party instead of recipient of federal grant
when recipient awards contract to general or prime contractor). After determin-
ing that there was no limitation on Congress to use the Commerce Clause in this
case, the Court determined that Congress could regulate contractors working on
federal construction contracts through the MBE provision. See id. at 475-78 (stat-
ing that Congress could have relied on Commerce Clause “to regulate . . . practices
of prime contractors on federally funded public works projects”).

87. See id. at 480-84 (setting out second prong of intermediate scrutiny test as
applied in Fulillove and emphasizing that scope of inquiry into congressional use of
racial criteria as condition to federal grant was limited because petitioners chal-
lenged facial constitutionality of MBE provision). The Court stressed that the peti-
tioners in this case did not seek damages or other specific relief for an alleged
injury flowing from an application of the MBE provision, nor did they attempt to
show that the MBE provision, as applied in specific situations, violated their consti-
tutional or statutory rights, which might have prompted closer scrutiny. See id. at
480-81 & n.71 (“Petitioners requested only declaratory and injunctive relief against
continued enforcement of . . . MBE provision; they did not seek any remedy for . . .
specific instances of assertedly unlawful discrimination.”).

88. See id. at 482-84. The Court rejected the contention that Congress, when
acting in the remedial context, must act in a “wholly ‘color-blind’ fashion.” Id. at
482. The Court found that if a federal court, which has limited remedial powers,
could use racial criteria in administering relief, then Congress could certainly use
racial criteria in the remedial context. See id. at 483 (stating that Court was not
dealing with “limited remedial powers of a federal court, . . . but with . . . broad
remedial powers of Congress”). The Court went on to emphasize this point, stat-
ing that “[i]t is fundamental that in no organ of government, state or federal, does
there repose a more comprehensive remedial power than in the Congress, ex-
pressly charged by the Constitution with competence and authority to enforce
equal protection guarantees.” Id. The Court grounded its ability to use race-based
remedial relief in a string of school desegregation cases, which allowed for court-
formulated school desegregation remedies based on race. See id. at 482; see also
North Carolina Bd. of Educ. v. Swann, 402 U.S. 43, 46 (1971} (holding that use of
racial ratios in desegregating schools is acceptable when past or continuing dis-
crimination is found); McDaniel v. Barresi, 402 U.S. 39, 41-42 (1971) (holding that
bus transportation to correct racial segregation was proper remedial relief); Swann
v. Charlotte-Mecklenburg Bd. of Educ., 402 U.S. 1, 29-30 (1971) (same). The
Court in Fullilove also pointed out that it could use racial criteria in a remedial
decree when statutory violations were committed. See Fullilove, 448 U.S. at 483
(“Where federal anti-discrimination laws have been violated, an equitable remedy
may in the appropriate case include a racial or ethnic factor.”); see also Franks v.

Bowman Transp. Co., 424 U.S. 747, 775 (1976).
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within that power and that Congress was within its authority to implement
the set-aside provision.8?

The Fullilove Court rejected the challenger’s arguments that the provi-
sion was both under and over inclusive, finding the MBE provision both
limited in scope and adequately tailored to remedy the effects of prior
discrimination in the awarding of government construction contracts.%°
The Court further rebuffed the challenger’s arguments by concluding that
“Congress has [the] necessary latitude to try new techniques such as the
limited use of racial and ethnic criteria to accomplish remedial objectives;
this is especially so in programs where voluntary cooperation with reme-
dial measures is induced by placing conditions on federal expenditures.”®!

2. City of Richmond v. J.A. Croson Co.

The Supreme Court again examined the constitutionality of set-aside
programs in Croson.%? The plaintiff, J.A. Croson Company, bid on the in-
stallation of plumbing into a city jail in Richmond, Virginia.%3 At that
time, Richmond was operating under a Minority Business Utilization Plan
(“Plan”), which required contractors who were awarded public construc-
tion contracts to subcontract at least thirty percent of the total dollar
amount of the contract to MBEs.?4 Under the Plan, if a contractor could

89. See Fullilove, 448 U.S. at 486 (“[W]e find no basis to hold that Congress is
without authority to undertake the limited remedial effort represented by the MBE
program.”).

90. Id. at 485-89. The challengers attacked the provision as under inclusive
because it limited its benefits to specific minority groups rather than to any busi-
ness “whose access to government contracting is impaired by the effects of disad-
vantage or discrimination.” Id. at 485. The Court pointed out that the provision
did not grant preferential treatment to specific minority groups, but rather it al-
lowed specific minority groups to attain a more equal footing with respect to pub-
lic contracting. See id. at 485-86. The Court found Congress operated well within
its bounds when it conferred benefits of a remedial nature on specific groups with-
out conferring those same benefits on other groups. See id. The Court held that
offering remedial benefits to selected disadvantaged groups merely comported
with “the well-established concept that a legislature may take one step at a time to
remedy only part of a broader problem.” Id. at 485.

The challengers also attacked the provision as over inclusive because it “be-
stow[ed] a benefit on businesses identified by racial or ethnic criteria which can-
not be justified on the basis of competitive criteria or as a remedy for the present
effects of identified prior discrimination.” Id. at 486. The Court sidestepped this
issue, to a degree, by stating that “the peculiarities of specific applications” were
not before the Court in the present case. Id. Nevertheless, the Court noted that
the provision was not over inclusive because it provided for both a waiver and an
exemption of the provision’s “goal” which, in turn, assured that the provision
would be limited to accomplishing Congress’s remedial objectives. Id. at 487.

91. Id. at 490.

92. 488 U.S. 469, 481-83 (1989).

93. See id.. :

94. See id. at 477-80. The Minority Business Utilization Plan (“Plan”) was
adopted by the Richmond City Council on April 11, 1983. See id. at 477 (citing
RicHMOND, VA., CopE § 12-156(a) (1985)). Under the Plan, prime contractors
awarded city construction contracts were to subcontract at least 30% of the dollar
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show a lack of sufficient MBEs to satisfy the thirty percent requirement,
the contractor could obtain a waiver.®®> Croson, apparently unable to sat-
isfy the thirty percent MBE requirement, applied for a waiver and was de-
nied.9¢ Although it was the only bidder for this particular contract,
Croson lost the contract, which was later resubmitted by the city for new
bids.?7 Croson subsequently brought suit under 42 U.S.C. § 1983, alleging
the Plan violated the Fourteenth Amendment both on its face and in its
application.%8

The United States District Court for the Eastern District of Virginia
upheld the Plan.®® J.A. Croson Co. appealed and the United States Court
of Appeals for the Fourth Circuit affirmed.1%¢ The United States Supreme

amount of the contract to MBEs. Se¢ id. MBEs were defined as “[a] business at
least fifty-one (51) percent of which is owned and controlled . . . by . . . Blacks,
Spanish-speaking, Orientals, Indians, Eskimos, or Aleuts.” Id. The Plan was not
limited to Richmond; a prime contractor could fulfill the 30% set-aside by subcon-
tracting to an MBE that was located anywhere in the United States. Seeid. Further-
more, the 30% set-aside did not apply to city contracts awarded to minority-owned
prime contractors. See id. at 477-78.

95. See id. at 478-79. The Plan provided:

No partial or complete waiver of the [30% set aside] requirement shall be

granted by the City other than in exceptional circumstances. To justify a

waiver, it must be shown that every feasible attempt has been made to

comply, and it must be demonstrated that sufficient, relevant, qualified

Minority Business Enterprises . . . are unavailable or unwilling to partici-

pate in the contract to enable meeting the 30% MBE goal.
Id. at 478-79.

96. Seeid. at 481-83. Eugene Bonn, J.A. Croson’s regional manager, contacted
about six MBE’s to subcontract work to them in an attempt to satisfy the 30% set-
aside requirement. See id. at 482. None of these MBEs expressed interest or ten-
dered a bid price. See id. On the day Croson’s bid was due for the city contract,
Bonn again phoned several MBEs for a solicitation of a bid. See id. This time
Continental, a local MBE, indicated a willingness to participate in the project, but
later had trouble procuring the necessary supplies for the project. See id. There-
fore, Continental did not supply a bid in time, and Bonn requested a waiver of the
30% set aside. See id. Continental later submitted a bid to Croson that was over
$7500 higher than the price Croson included in its bid to the city. Seeid. After the
city learned that Continental was an available MBE for inclusion on Croson’s bid,
it denied the waiver and Croson lost the bid. See id. at 483.

97. See id. at 482-83.

98. See id. at 483.

99. Seeid. The district court applied the test derived from Fullilove and Regents
of University of California v. Bakke, 438 U.S. 265 (1978) (plurality opinion). See
Croson, 488 U.S. at 484. For a further discussion on the two-part Fullilove test, see
supra notes 76-91 and accompanying text.

100. See J.A. Croson Co. v. City of Richmond, 779 F.2d 181, 194 (4th Cir.
1985), vacated, 478 U.S. 1016 (1986). The Fourth Circuit applied the same tests
that the district court had derived from Fullilove and Bakke. See id. at 186-93. For
the most part, the Fourth Circuit determined that the great deference given to
Congress’s findings of past discrimination in Fullilove was the guiding standard in
the present case. See id. at 190 & n.12. Accordingly, the Fourth Circuit deferred to
the city of Richmond’s generalized findings of societal discrimination, determin-
ing that such conclusions were reasonable. See id. The Fourth Circuit also deter-
mined, under the second part of the Fullilove test, that the Plan was narrowly
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Court granted certiorari and vacated and remanded the case to be de-
cided in light of its intervening decision in Wygant v. Jackson Board of Educa-
tion,'°! which applied the strict scrutiny standard to a race-based layoff
program.'?2 On remand, the Plan was struck down as the court of appeals
found that it failed to satisfy both the “compelling government interest”

tailored to meet Richmond’s legislative goals. See id. It did so by comparing the
30% set-aside number to the minority population in Richmond, about 50%. See id.
The Fourth Circuit held that the 30% set-aside number would remedy prior dis-
crimination by raising the current number of minorities receiving government
contracts, which was around 0.67%. See id.

101. 476 U.S. 267 (1986) (plurality opinion).

102. Id. at 270 (Powell, J., plurality opinion). In Wygant, at issue was a provi-
sion in a collective bargaining agreement made between the teacher’s union and
the local board of education. Id. at 270-71 (Powell, J., plurality opinion). This
provision provided preferential protection for some minority employees in the
event of a layoff. See id. (Powell, J., plurality opinion). Later, a layoff occurred and
nonminority teachers were laid off, while minority teachers with less seniority were
retained. See id. at 272 (Powell, J., plurality opinion). Subsequently, the nonmi-
nority teachers challenged the layoff provision under the Equal Protection Clause
of the Fourteenth Amendment. See id. (Powell, J., plurality opinion).

The Court, in a plurality opinion, ruled that the layoff provision violated the
Equal Protection Clause by applying the strict scrutiny standard. See id. at 273-74,

284 (Powell, J., plurality opinion). Under the first prong, the board needed to -

show that it had previously discriminated before it could use racial classifications in
its layoff provision. See id. at 274 (Powell, J., plurality opinion). Nonetheless, the
" board offered only findings of generalized discrimination in society, which it used
to support two arguments. Se¢ id. at 274-75 (Powell, ]., plurality opinion). First,
the board argued that the layoff provision kept minority téachers in the school
who, ini turn, were able to act as role models for minority students in an attempt to
alleviate the effects of societal discrimination. See id. at 274 (Powell, J., plurality
opinion). Second, the board argued that the layoff provision was a remedy for
prior discrimination against the hiring of minorities within the school district. See
id. at 277 (Powell, J., plurality opinion). The Court rejected the board’s argu-
ments, finding the board’s evidence of societal discrimination inadequate to sup-
port the layoff provision under the teacher’s equal protection challenge. See id. at
274-76 (Powell, J., plurality opinion). According to the Court, such findings of
societal discrimination were too amorphous and simply did not evidence any prior
discrimination on the part of the board with regard to minority teachers. See id. at
276 (Powell, J., plurality opinion). Speaking to the “role model” theory argument,
the Court stated that such a theory has “no logical stopping point” and would allow
the board to hire and layoff teachers, using race as the determining factor, “past
the point required by any legitimate remedial purpose.” Id. at 275 (Powell, J., plu-
rality opinion).

Under the second prong of the strict scrutiny standard, the board needed to
show that the layoff plan was “narrowly tailored” to fulfill a compelling government
interest. See id. at 279-80 (Powell, J., plurality opinion). The Court held the layoff
provision was not narrowly tailored to achieve racial equality. See id. at 283 (Powell,
J.» plurality opinion). According to the Court, the layoff provision imposed the
entire burden of racial equality on nonminorities by laying them off first, which
was a serious disruption of their lives and too heavy a burden for them to bear. See
id. at 283 (Powell, ]., plurality opinion). The Court determined that layoff provi-
sion was also too intrusive, considering that other means were available to achieve
racial equality such as hiring goals. See id. at 283-84 (Powell, J., plurality opinion).
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and the “narrowly tailored” prongs of the strict scrutiny standard.!%® Rich-
mond appealed and the Supreme Court affirmed the court of appeals’
holding, redefined affirmative action analysis and announced that the
strict scrutiny standard would be applied to all state and local affirmative
action programs that employed racial classifications.!%4

Justice O’Connor, writing for the majority, found that the Plan failed
to satisfy either prong of the strict scrutiny standard.!%® First, the Plan
failed the compelling government interest prong because the city could
not specifically show that it had previously discriminated when it awarded
government construction contracts.!%6 Second, the Plan was not narrowly
tailored to remedy past discrimination because it allowed members of par-
ticular minority groups located anywhere in the country an absolute pref-
erence over other bidders solely on the basis of race.10?

In examining the first prong, the majority observed that a compelling
government interest is served when a public entity engages in activity to
eradicate the effects of past or present racial discrimination in which the
city participated.1°® Therefore, if the city could show that it had in any
way participated in discrimination against minority contractors in connec-
tion with the administration of public works contracts, the city could val-
idly enact legislation to remedy the effects of that discrimination.!®® The
city could not simply rely on a finding of “societal discrimination” to show
that the city participated in discrimination against minority contractors.!10
Instead, the city had to offer particularized findings that could raise an

103. See].A. Croson Co. v. City of Richmond, 822 F.2d 1355, 1358-60 (4th Cir.
1987), aff'd, 488 U.S. 469 (1989). With regard to the first prong of the strict scru-
tiny standard, the court found no compelling government interest existed because
the record revealed no prior discrimination by the city in the awarding of con-
tracts. See id. With regard to the second prong, the court stated that even if prior
discrimination was shown, the 30% set aside was not narrowly tailored to achieve a
remedial purpose. See id. at 1360. Instead, the court found that the 30% figure
was arbitrarily chosen and was not tied to any relevant number. See id.

104. See Croson, 488 U.S. at 469-70.
105. See id. at 470-72.

106. See id. at 498-506.

107. See id. at 507-08.

108. See id. at 492.

109. Seeid. The Court recognized a state or local subdivision’s ability to eradi-
cate effects of private discrimination through remedial measures within its legisla-
tive jurisdiction. See id. at 491-92. Nevertheless, the Court observed that such
remedial legislation must come within the constraints of Section 1 of the Four-
teenth Amendment. Seeid. To use a racial classification in its Plan, Richmond had
to show that it engaged in prior discrimination, either actively or as a “passive
participant.” See id.; see also Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 274
(1986) (Powell, J., plurality opinion) (stating that government unit involved must
show it engaged in prior discrimination to satisfy “compelling government inter-
est” prong under Equal Protection Clause challenge). The city failed to sustain
this burden. See Croson, 488 U.S. at 505-06.

110. See Croson, 488 U.S. at 492,
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inference that they had indeed, either passively or actively, participated in
discrimination in connection with public construction contracts.!!!

To show prior racial discrimination, Richmond relied on (1) con-
clusory statements of racial discrimination in the construction industry “in
[Richmond], in the State, and around the Nation”;112 (2) statistical evi-
dence that minority businesses received 0.67% of prime contracts from
the city, while minorities constituted 50% of the city’s population;'!3 and
(3) the fact that membership of minority contractors in-local and state
contractors’ associations was very low.!'* The Court found this evidence
insufficient to raise an inference that the city had participated in racial
discrimination within its construction industry.!'> The Court instead

111. See id. at 492, 49799. The Court noted that rights created by Section 1
of the Fourteenth Amendment are personal rights, guaranteed to the individual.
See id. at 493 (citing Shelley v. Kraemer, 334 U.S. 1, 22 (1948)). Because the Plan
denied certain citizens the opportunity to bid on city contracts based solely on
racial classifications, the Equal Protection Clause of the Fourteenth Amendment
was implicated. See id. Applying the strict scrutiny standard, the Court held that
the city needed to identify prior racial discrimination with “particularity” to sustain
the use of racial classifications under the Plan. See id. at 492. The Court differenti-
ated between a showing of “‘societal discrimination,” an amorphous concept of
injury” and a “‘focused’ goal of remedying ‘wrongs worked by specific instances of
racial discrimination.”” Id. at 49697 (quoting Regents of the Univ. of Cal. v.
Bakke, 438 U.S. 265, 307 (1978) (Powell, J., plurality opinion)). The Court stated
that “*[s]ocietal discrimination, without more, is too amorphous a basis for impos-
ing a racially classified remedy.”” Id. at 497 (quoting Wygant, 476 U.S. at 276 (Pow-
ell, J., plurality opinion)). Therefore, in Croson, an amorphous claim of past
discrimination in Richmond’s construction industry would not suffice to justify the
Plan’s use of a racial classification, but rather the city needed to identify prior
discrimination with specificity. See id. at 498-99.

112. Id. at 500. This statement was made by Councilperson Marsh, a member
of the city council that voted for the Plan. See id. The City Manager, Mr. Deese,
also made known his view to the city council that racial discrimination still per-
vaded the construction industry in his hometown of Pittsburgh. See id. Addition-
ally, Richmond also relied on Congress’s finding in Fullilove of nationwide
discrimination in the construction industry. See id. at 504. The Court in Croson,
however, noted that in Fullilove Congress included a waiver in the challenged set-
aside program, therefore explicitly recognizing that the problem would vary be-
tween different market areas. Id.

Additionally, the district court, in validating the Plan, gave great weight to the
fact that the ordinance declared itself to be “remedial.” See id. at 500. The Court
admonished the lower court, stating that the “mere recitation” by the city that the
racial classification was used for a legitimate purpose “is entitled to little or no
weight.” Id. Because racial classifications are suspect, “simple legislative assur-
ances of good intention cannot suffice.” Id.; see Weinberger v. Wiesenfeld, 420
U.S. 636, 648 n.16 (1975) (“This Court need not in equal protection cases accept
at face value assertions of legislative purposes, when an examination of the legisla-
tive scheme and its history demonstrates that the asserted purpose could not have
been a goal of the legislation.”).

113. See Croson, 488 U.S. at 499, 501-03.

114. See id. at 499, 503-04.

115. See id. at 500. The Court held that none of the city’s findings, alone or
taken together, provided Richmond with a “‘strong basis in evidence for its conclu-
sion that remedial action was necessary.’” Id. (quoting Wygant, 476 U.S. at 277
(Powell, J., plurality opinion})).
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found the city’s conclusory findings of racial discrimination of little proba-
tive value in establishing identifiable discrimination against minority con-
tractors in Richmond.!'® First, the Court reiterated that generalized
findings of discrimination in society will not suffice to show the necessary
specific discrimination.!'” Second, the Court found the disparity between
minority businesses receiving contracts and the minority population of the
city likewise insufficient to prove discrimination because such a compari-
son was misplaced.!!® The Court found the proper comparison was the
number of minority contractors qualified to undertake contracting work
on city construction projects compared to the number of those minority
contractors actually awarded contracts.!!® According to the Court, “where
special qualifications are necessary, the relevant statistical pool for pur-
poses of demonstrating discriminatory exclusion must be the number of
minorities qualified to undertake the particular task.”*2° Third, the Court
found that low black membership in state and local contractor associations

116. See id. The Court noted that fact-finding by legislative bodies is usually
entitled to a deferential view by the Court. See id.; see also Williamson v. Lee Opti-
cal, Inc., 348 U.S. 483, 487-89 (1955) (“But it is for the legislature, not the courts,
to balance the advantages and disadvantages of the new [laws].”). Nevertheless,
the Court also recognized that when a legislative body uses a suspect classification
in a statutory scheme, a more probing inquiry must be made by the Court and that
“blind judicial deference to legislative or executive pronouncements of necessity
has no place in equal protection analysis.” Croson, 488 U.S. at 501; see Korematsu v.
United States, 323 U.S. 214, 233-42 (1944) (Murphy, J., dissenting) (criticizing leg-
islative justification for evacuation of Japanese and Americans of Japanese descent
during World War II); see also Wygant, 476 U.S. at 277 (Powell, ]J., plurality opin-
ion) (asserting that government cannot use race to remedy particular condition
merely by stating that condition exists); McLaughlin v. Florida, 379 U.S. 184, 190-
92 (1964) (stating that use of suspect classifications cannot rest on generalized
assertions by legislature that such classifications are relevant to legislature’s goal).

117. See Croson, 488 U.S. at 500.
118. See id. at 501-03.

119. See id. (noting that it is impossible to evaluate minority participation in
city expenditures without other findings of fact). The Court recognized that gross
statistical disparities might, in a proper case, alone suffice as prima facie proof of
discrimination. See id. at 501; see also Hazelwood Sch. Dist. v. United States, 433
U.S. 299, 307-08 (1977) (noting that statistics can be “important source of proof”
in employment discrimination case). Similarly, in the employment context, for
certain entry level positions, statistical comparisons may indicate a pattern of dis-
crimination when the racial composition of the employer’s workforce is compared
to the racial composition of the relevant population. See Croson, 488 U.S. at 501;
International Bhd. of Teamsters v. United States, 431 U.S. 324, 337-38 (1977)
(holding that statistical comparison between minority truck drivers and relevant
population is indicative of discriminatory exclusion). According to the Court,
however, “where special qualifications are necessary, the relevant statistical pool
for purposes of demonstrating discriminatory exclusion must be the number of
minorities qualified to undertake the particular task.” Croson, 488 U.S. at 501-02;
see Hazelwood, 433 U.S. at 308 (“When special qualifications are required to fill
particular jobs, comparisons to the general population (rather than to the smaller
group of individuals who possess the necessary qualifications) may have little pro-
bative value.”).

120. Croson, 488 U.S. at 501-02.
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could not establish identifiable racial discrimination because many pos-
sibilities exist for this lack of participation that go beyond racial
discrimination.!2!

Under the second prong, the Court found it “almost impossible” to
determine whether the Plan was narrowly tailored to rectify past racial dis-
crimination because the Plan failed to satisfy the compelling government
interest prong.!'22 While the Court found it unnecessary to go into an in-
depth analysis under the narrowly tailored prong, it did make two impor-
tant observations.}?3 First, the Court noted that the city had previously
identified a number of race-neutral factors that created barriers to minor-
ity participation in the city’s construction industry.’2* Accordingly, a “nar-
rowly tailored” Plan could exist only if the city first addressed the race-
neutral barriers by considering the use of race-neutral alternatives to in-
crease minority contractor participation.’?> In Croson, the Court noted

121. See id. at 503. Rejecting the evidence of low black membership in local
contractor associations, the Court gave numerous explanations for the “dearth” of
minority participation, including past societal discrimination against minorities in
education and economic opportunities and career and entrepreneurial choices of
both African-American and Caucasian individuals. See id. The Court also noted
that African-Americans are attracted to industries other than construction. See id.
Thé Court concluded that low African-American membership in the relevant trade
organizations alone could not establish a prima facie case for discrimination. See
id.; ¢f Bazemore v. Friday, 478 U.S. 385 (1986) (per curiam) (holding that exist-
ence of single race clubs did not impose duty to integrate absent evidence of dis-
criminatory exclusion).

Nevertheless, the Court indicated that a showing of low mmonty membership
in trade organizations would be relevant if it was linked to the number of minority
contractors eligible for membership. See Croson, 488 U.S. at 503-04. Therefore, if a
great number of eligible minority contractors existed locally, yet minority contrac-
tor membership remained extremely low, an inference of discriminatory exclusion
would arise. See id. at 503. In that case, the city would have a compelling interest
to prevent tax dollars from assisting these organizations in perpetuating racial dis-
crimination in the local construction industry. See id; see also Ohio Contractors
Ass’n v. Keip, 713 F.2d 167, 172, 174 (6th Cir. 1983) (upholding minority set aside
based on lower court finding of state participation with trade unions in excluding
African-American laborers from work on government construction projects); cf.
Norwood v. Harrison, 413 U.S. 455, 471 (1973) (invalidating statutory program
that financed textbooks for schools which practiced racially discriminatory policies
regarding student enrollment).

122. Croson, 488 U.S. at 507,

123. See id.

124. See id. The city cited a number of nonracial barriers that constrained
minority and nonminority contractors in acquiring government construction con-
tracts. See id. These included deficiencies in working capital, inability to satisfy
bonding requirements, unfamiliarity with bidding procedures and hardship
caused by a contractor’s inadequate track record. See id.

125. Seeid. The Court indicated that the efficacy of alternative remedies was a
factor the Court looks to in determining whether race-based set asides are narrowly
tailored to remedy prior discrimination. See id.; see also United States v. Paradise,
480 U.S. 149, 171 (1987) (“In determining whether race conscious remédies are
appropriate, we look to several factors including the efficacy of alternative reme-
dies.”). For example, in Fullilove, where the challenged set aside was upheld, the
Court discussed how Congress first considered the efficacy of alternative, race-neu-
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that Richmond had not considered using any alternatives to its race-based
Plan.!2¢ Second, the Court rejected the Plan’s use of a rigid thirty percent
quota to remedy past discrimination.!?” The thirty percent set-aside fig-
ure was used because minorities in Richmond comprised thirty percent of
the population.’2® The Court stated such a quota rested “upon the ‘com-
pletely unrealistic’ assumption that minorities will choose a particular
trade in lockstep proportion to their representation in the local
population.”!29

3. Metro Broadcasting, Inc. v. FCC

Although Croson established that state and local set-aside programs
would henceforth be subject to the strict scrutiny standard, it did not pro-
vide the appropriate standard to be applied to federal set-aside pro-
grams.!>®  That issue was addressed the following year in Metro

tral remedies targeting small businesses and the socially and economically disad-
vantaged to eradicate the effects of racial discrimination in the construction
industry before enacting the set aside provision. Fullilove v. Klutznick, 448 U.S.
448, 463-67 (1980). In Croson, the Court noted that a race-neutral program of city
financing might lead to greater minority participation in government contracts
because a race-neutral barrier, lack of working capital, was a factor precluding mi-
nority contractors from procuring construction contracts. Croson, 488 U.S. at 507.

126. Croson, 488 U.S. at 507.

127. See id. at 507-08. The Court noted that, although the Plan included a
waiver provision which allowed contractors to avoid the 30% quota, it focused
solely on the availability of minority contractors, not on whether the minority con-
tractor had suffered prior discrimination. See id. at 508. Because the city did not
investigate the need for remedial action on an case-by-case basis, but simply man-
dated a flat 30% quota, the Court concluded that the Plan was not “narrowly tai-
lored” to remedy any prior discrimination suffered by minority contractors. See id.
The Court compared this situation with that present in Fullilove. See id. In Fullilove,
a federal set-aside provision mandated a 10% minority participation goal in gov-
ernment construction contracts made pursuant to the Public Works Act of 1977,
Fullilove, 448 U.S. at 453-54. Under the provision, a contractor could reject a mi-
nority subcontractor’s lofty bid price and have the 10% target for minority partici-
pation waived. See id. This waiver would be allowed if the minority contractor’s
high bid price was the result of factors other than prior discrimination. See id.
Thus, the waiver mechanism acted to ensure that the 10% goal was enforced only
to assist minority contractors that suffered prior discrimination. Se¢ id. According
to the Croson Court, such programs are less problematic under equal protection
analysis because all minority contractors are treated individually rather than hav-
ing race be the sole relevant consideration for their inclusion under the Plan.
Croson, 488 U.S. at 508.

128. See Croson, 488 U.S. at 508.

129. Id. (quoting Local 28 of Sheet Metal Workers Int’l Ass’'n v. EEOC, 478
U.S. 421, 494 (1986) (O’Connor, J., concurring in part and dissenting in part)
(“[1]t is completely unrealistic to assume that individuals of one race will gravitate
with mathematical exactitude to each employer or union absent unlawful
discrimination.”)),

180. Id. at 509 (discussing implications of court’s holding on only state or
local entities and not federal entities).
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Broadcasting, Inc. v. FCC'®' when the Court adopted an intermediate scru-
tiny standard for analyzing racial classifications used in federal affirmative
action programs.!®2 In Metro Broadcasting, the Court upheld the constitu-
tionality of two race-based policies used by the Federal Communications
Commission (FCC) that were challenged under the Equal Protection
Clause of the Fifth Amendment.'3® The FCC policies required that race
be taken into account when new station licenses were granted and when
distress sales of existing stations were reviewed.'®* Under the intermedi-
ate scrutiny standard, these FCC policies would be constitutional if they
served an important government interest and were substantially related to

131. 497 U.S. 547 (1990), overruled by Adarand Constructors, Inc. v. Pena, 515
U.S. 200 (1995).

132. Id. at 564-65. The Metro Broadcasting Court relied on Fullilove, which did
not apply strict scrutiny to determine the constitutionality of a federal set-aside
program under the Fifth Amendment. Id.; Fullilove, 448 U.S. at 473. Instead, in
Fullilove, three members of the majority inquired “whether the objectives of th[e]
legislation are within the power of Congress” and “whether the limited use of ra-
cial and ethnic criteria . . . is a constitutionally permissible means for achieving the
congressional objectives.” Fullilive, 448 U.S. at 473. Three other members of the
majority would have upheld the use of racial classifications that “serve important
governmental objectives and are substantially related to achievement of those
objectives.” Id. at 519 (Marshall, J., concurring in the judgment). The Metro Broad-
casting Court applied the “intermediate standard” of review to the Equal Protection
Clause challenge. Metro Broadcasting, 497 U.S. at 564-65.

The Metro Broadcasting Court declined to apply the strict scrutiny standard
used in Croson where the Court held a municipality’s set-aside program violated the
Fourteenth Amendment’s Equal Protection Clause. Id.; Croson, 488 U.S. at 486.
The Court explained that in Croson a municipal set-aside program was challenged
under the Fourteenth Amendment, while in Metro Broadcasting, a Fifth Amend-
ment challenge was made against a congressional mandate. Metro Broadcasting, 497
U.S. at 565-66. Therefore, Fullilove, which decided the constitutionality of a con-
gressional set-aside program, rather than Croson, prescribed the appropriate test to
apply in Metro Broadcasting. Id. In fact, the Court in Metro Broadcasting noted that
Croson “reaffirmed the lesson of Fullilove that race-conscious classifications adopted
by Congress to address racial and ethnic discrimination are subject to a different
standard than such classifications prescribed by state and local governments.” Id.
at 565.

133. Metro Broadcasting, 497 U.S. at 566 (“We hold that the FCC minority own-
ership policies pass muster under the test we announce today.”)

134. See id. at 556-58. Under the first plan, the FCC was to consider the char-
acteristics of the applicant when it applied for a new radio or television broadcast
station. See id. at 556-57. The FCC defined the term “minority” to include “those
of Black, Hispanic Surnamed, American Eskimo, Aleut, American Indian and Asi-
atic American extraction.” Statement of Policy on Minority Ownership of Broad-
casting Facilities, 68 F.C.C.2d 979, 980 n.8 (1978). If the putative owner was a
minority and participated in day-to-day management, and there would be minority
participation in management, a “plus” would be awarded to the minority applicant
during the application process. See Metro Broadcasting, 497 U.S. at 557.

Under the second plan, the FCC sought to increase minority participation in
radio and television broadcast stations though the use of a “distress sale” plan. See
id. Under this plan, if a current licensee’s ability to hold a broadcast license was
called into question, the licensee could avoid a revocation hearing by assigning the
license to an FCC-approved minority business. See id.
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achieving that interest.!3® Rather perfunctorily, the Court held that the
policies achieved an important governmental interest by attempting to di-
versify broadcast programming.136 Further, the Court, deferring to the
findings of the FCC and Congress, recognized that the FCC’s policies were
substantially related to achieving that goal.’®” In rendering its decision,
the Court noted that it must defer to the FCC because, in promulgating
the two race-based policies at issue, the FCC was acting as an agent of
Congress in the exercise of its constitutional powers.!38

4. Adarand Constructors, Inc. v. Pena

Not until 1995 did the Supreme Court, in Adarand Constructors, Inc. v.
Pena, rule that strict scrutiny was the appropriate level of scrutiny for fed-
eral affirmative action programs.!®® This holding explicitly overruled
Metro Broadcasting’s application of an intermediate standard and implicitly
overruled Fullilove's application of its lenient two-prong standard in review-
ing federal race-based affirmative action programs.14°

In Adarand, the Court was presented with a Department of Transpor-
tation affirmative action program that awarded financial bonuses to prime
contractors if minority subcontractors were employed.!4! A division of the

135. See Metro Broadcasting, 497 U.S. at 564.

136. See id. at 566. The Court gave great deference to Congress’s finding that
both minorities and the public benefit from a diverse ownership of broadcasting
stations.  See id. at 567-78.

137. See id. at 569. Again, the Court gave great deference to Congress and the
FCC. See id. The Court relied on the fact that both the FCC and Congress had
determined that broadcast diversity could be achieved through greater minority
participation in broadcast station ownership. Seeid. The Court stated it “must pay
close attention to the expertise of the [FCC] and the fact-finding of Congress
when analyzing the nexus between minority ownership and programming diver-
sity.” Id. The Court went on to explain, “[w]ith respect to this ‘complex’ empirical
question, we are required to give ‘great weight to the decisions of Congress and
the experience of the [FCC].”” Id. (quoting Columbia Broad. Sys., Inc. v. Demo-
cratic Nat’l Comm., 412 U.S. 94, 102 (1973)).

138. See id. at 547. The Court explained that it was appropriate to give defer-
ence to the congressional will for a number of reasons. See id. Those reasons in-
cluded (1) Congress’s “institutional competence as the National Legislature”; (2)
Congress’s power under the Commerce Clause; (3) Congress’s power under the
Spending Clause; and (4) Congress’s power under the Civil War Amendments. See
id. at 563.

139. Adarand Constructors, Inc. v. Pena, 515 U.S. 200, 224-28 (1995) (stating
that Metro Broadcasting undermined essential constitutional principals).

140. See id. at 227 (“To the extent that Metro Broadcasting is inconsistent with
[the holding in Adarand that racial classifications imposed by a federal government
actor are to be strictly scrutinized], it is overruled.”); see also id. at 285 (“[T]o the
extent (if any) that Fullilove held federal racial classifications to be subject to a less
rigorous standard, it is no longer controliing”); Adarand Constructors, Inc. v.
Pena, 16 F.3d 1537, 1544 (10th Cir. 1994) (understanding Fullilove to have adopted
“a lenient standard, resembling intermediate scrutiny, in assessing” constitutional-
ity of federal race-based affirmative action programs), vacated, 515 U.S. 200 (1995).

141. Adarand, 515 U.S. at 206. The program at issue was a Department of
Transportation appropriations measure titled the Surface Transportation and Uni-
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Department of Transportation awarded a prime contract for a Colorado
highway construction project to Mountain Gravel & Construction Co.!42
Under the contract, Mountain Gravel would receive additional compensa-
tion if it subcontracted work to minority-owned subcontractors.!43 Subse-
quently, Mountain Gravel solicited bids from subcontractors for work on a
portion of the contract.'** Both the plaintiff, Adarand Constructors, and
Gonzales Construction Co., a minority subcontractor, solicited bids, with
Adarand’s bid being the lowest.!*® Despite Adarand’s low bid, Mountain
Gravel awarded the subcontract to Gonzales Construction so that Moun-
tain Gravel would receive the additional compensation under the prime
contract.'¥® Adarand brought suit against the Department of Transporta-
tion, claiming the race-based contractual provision in Mountain Gravel’s
prime contract was a violation of the Fifth Amendment’s Equal Protection
Clause.’¥” The United States District Court for the District of Colorado
granted summary judgment in favor of the Department of Transportation,
applying the intermediate scrutiny standard as required under Metro
Broadcasting.148 Although the United States Court of Appeals for the
Tenth Circuit affirmed, the Supreme Court reversed and remanded the
circuit court’s decision.!*?

form Relocation Assistance Act of 1987, Pub. L. No. 100-17, 101 Stat. 132, 145
(1987).

142. See Adarand, 515 U.S. at 205.

143. See id. The relevant clause in the contract read:

“Subcontracting. This subsection is supplemented to include a Disad-
vantaged Business Enterprise (DBE) Development and Subcontracting
Provision as follows:

Monetary compensation is offered for awarding subcontracts to small

business concerns owned and controlled by socially and economically dis-
advantaged individuals . . . .

The Contractor will be paid an amount computed as follows:
1. If a subcontract is awarded to one DBE, 10 percent of the final
amount of the approved DBE subcontract, not to exceed 1.5 percent of

the original contract amount.

2. If subcontracts are awarded to two or more DBEs, 10 percent of

the final amount of the approved DBE subcontracts, not to exceed 2 per-

cent of the original contract amount.”
Id. at 209.

144. See id. at 205. (noting that Mountain Gravel solicited bids from subcon-
tractors for guardrail portion of contract).

145. See id.

146. See id.

147. See id. at 205-06.

148. See id. at 210.

149. See id.. With regard to the race-based provision, the appellate court ap-
plied the Fullilove test, which it characterized as “a lenient standard, resemblin
intermediate scrutiny.” Adarand Constructors, Inc. v. Pena, 16 F.3d 1537, 1547
(10th Cir. 1994), vacated, 515 U.S. 200 (1995). Under this test, the appellate court
upheld the subcontractor compensation clause. See id.
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Initially, in examining the issue, the Court addressed whether
Adarand had standing to seek declaratory and injunctive relief against any
future use of a subcontractor compensation clause.15® The Court applied
the standards enumerated in Lujan v. Defenders of Wildlife!®! and deter-
mined that Adarand could seek forward-looking relief.!32 Then, the
Court sought out the proper standard to apply to federal race-based af-
firmative action programs.'>® After canvassing its pre-Metro Broadcasting
race-based affirmative action decisions, the Court extrapolated three gen-
eral propositions that supported the application of the strict scrutiny stan-
dard: (1) skepticism of all racial classifications; (2) consistency in
application of equal protection analysis regardless of the race of the
benefitted or burdened group; and (3) congruence between equal protec-
tion analysis under the Fifth and Fourteenth Amendments.'5* The Court
found the intermediate scrutiny standard as previously applied in Metro
Broadcasting violated all three propositions.155

First, the Court determined that all racial classifications should be
looked upon with “skepticism.”!®6 Drawing on prior affirmative action ju-
risprudence, the Court recognized the need to analyze all classifications
using racial criteria under a heightened level of scrutiny.’®” Citing the
plurality opinion in Wygant, the Court affirmed that “‘[a]lny preference
based on racial or ethnic criteria must necessarily receive a most searching

150. See Adarand, 515 U.S. at 210-11.

151. 504 U.S. 555 (1992).

152. See Adarand, 515 U.S. at 211-12. The Court stated that Adarand Con-
stiuctors could bring a claim for forward-looking relief only if the challenged fu-
ture use of the subcontractor compensation clause constituted “‘an invasion of a
legally protected interest which is (a) concrete and particularized, and (b) actual
or imminent, not conjectural or hypothetical.”” Id. at 211 (quoting Lujan, 504 U.S.
at 560). The Court found that Adarand satisfied this test. See id. at 211-12. First,
Adarand’s claim that the subcontracting clause denies equal protection of the laws
alleged an invasion of a legally protected interest. See id. at 211. Second, such a
claim was particular as to Adarand. See id. Third, the future use of the subcontrac-
tor compensation clause would cause Adarand imminent injury because it was an-
ticipated with a fair degree of certainty that a good deal of guardrail work would be
offered by the Department of Transportation on which Adarand would bid. See id.
at 211-12. These contracts offered by the Department .of Transportation would
invariably include the disputed subcontractor compensation clause, which would
consequently injure Adarand. See id. at 212,

153. See id. at 212-13.

154. See id. at 225.

155. See id. at 226-27.

156. See id. at 223.

157. See id. at 224; see also Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 284
(1986) (Powell, ]., plurality opinion) (holding that race-based layoffs did not satisfy
demands of Equal Protection Clause); Fullilove v. Klutznick, 448 U.S. 448, 492
(1979) (upholding constitutionality of MBE provision of Public Works Employ-
ment Act of 1977); McLaughlin v. Florida, 379 U.S. 184, 196 (1964) (striking down
Florida law prohibiting interracial couples from cohabitating); Hirabayshi v.
United States, 320 U.S. 81, 104-05 (1943) (holding that legislation authorizing cur-
few for Japanese-Americans during World War II was constitutional).
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examination.’”1%8 The Court explained that Metro Broadcasting, which ap-
plied an intermediate standard of review to a race-based federal affirma-
tive action program, undermined this principle because it treated
“benign” racial classifications less skeptically than other types of racial clas-
sifications.'5 Second, the Court emphasized the need for consistency in
equal protection analysis of race-based affirmative action programs.!60
The Court determined that the same standard of review under equal pro-
tection analysis should apply to racial classifications irrespective of what
race the classification is benefitting or burdening.'! Conversely, the
Court noted that in Metro Broadcasting, the race of the group benefitting
under the race-based program was critical to determining which standard
of review should apply.162 The Court regarded Metro Broadcasting’s use of
race when determining which standard to apply as a “significant depar-
ture” from such prior decisions as Regents of University of California v.
Bakke'%3 and Croson, as well as a deviation from consistency.!64

158. See Adarand, 515 U.S. at 223 (quoting Wygant, 476 U.S. at 284 (Powell, J.,
plurality opinion)).

159. See id. at 224-25. Metro Broadcasting held that racial classifications that
were “benign” need only satisfy an intermediate scrutiny standard. See Metro
Broad., Inc. v. FCC, 497 U.S. 547, 564-65 (1990), overruled by Adarand Constructors,
Inc. v. Pena, 515 U.S. 200 (1995). The Adarand Court rejected this application of
an intermediate scrutiny standard because “‘absent searching judicial inquiry into
the justification for such race-based measures, there is simply no way of determin-
ing what classifications are “benign” or “remedial” and what classifications are in
fact motivated by illegitimate notions of racial inferiority or simple racial politics.””
Adarand, 515 U.S. at 226 (quoting City of Richmond v. J.A. Croson Co., 488 U.S.
469, 493 (1989)). The Court reasoned that without treating all racial classifica-
tions with skepticism, it would be impossible to tell when a racial preference was
benign or when it was an illegitimate use of a racial classification. See id.

160. See Adarand, 515 U.S. at 224.

161. See id. In reaching this conclusion, the Court relied on Croson, which
held that “the standard of review under the Equal Protection Clause is not depen-
dent on the race of those burdened or benefitted by a particular classification.”
Croson, 488 U.S. at 494. The Court also looked to Justice Powell’s opinion in Bakke
which determined that all racial classifications should be subject to the same equal
protection analysis, notwithstanding the race which the racial classification bur-
dened or benefitted. Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265, 28991
(1978) (Powell. ]., plurality opinion).

162. See Adarand, 515 U.S. at 225. Under Metro Broadcasting, the race bur-
dened and benefitted by the racial classification was determinative of whether an
intermediate or strict scrutiny standard would apply. Metro Broadcasting, 497 U.S. at
563-66. The Adarand Court rejected the use of any kind of racial burdening or
benefitting analysis when scrutinizing racial classifications. Adarand, 515 U.S. at
225-27. The Court found that because Metro Broadcasting “squarely rejected” the
proposition of congruency established by earlier equal protection cases, it followed
that the proposition of “consistency” was necessarily compromised. Jd. at 226-27.
Thus, the Metro Broadcasting decision was a “significant departure” from prior
Supreme Court decisions on this issue. Id. at 227.

163. 438 U.S. 265 (1978) (plurality opinion).

164. Adarand, 515 U.S. at 227. In Bakke, Justice Powell’s plurality opinion
held that if an individual is entitled to “judicial protection against classifications
based upon his racial or ethnic background because such distinctions impinge
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Third, the Court stressed the need for congruence between applica-
tion of the Equal Protection Clauses of the Fifth and Fourteenth Amend-
ments.!65 The Court rejected Metro Broadcasting’s application of an
intermediate standard of review to equal protection analysis under the
Fifth Amendment and applied the strict scrutiny standard under Four-
teenth Amendment equal protection analysis.!®¢ According to the
Adarand Court, “the [Metro Broadcasting] Court repudiated the long-held
notion that ‘it would be unthinkable that the same Constitution would
impose a lesser duty on the Federal Government’ than it does on a State to
afford equal protection of the laws.”167 In its conclusion, the Supreme
Court affirmed that “these three propositions lead to the conclusion that
any person, of whatever race, has the right to demand that [the use of] any
racial classification subjecting that person to unequal treatment [be justi-
fied] under the strictest judicial scrutiny.”168

III. APPLYING STRICT SCRUTINY TO SET-ASIDE PROGRAMS

As previously noted, Croson ruled that state and local set-aside pro-
grams are analyzed under the strict scrutiny standard when challenged
under the Equal Protection Clause of the Fourteenth Amendment,!6°
while Adarand made this same standard of review applicable to federal set-

upon personal rights . . . then constitutional standards may be applied consist-
ently.” Bakke, 438 U.S. at 299 (Powell, J., plurality opinion). Similarly, Croson held
that “the standard of review under the Equal Protection Clause is not dependent
on the race of those burdened or benefitted by a particular classification.” Croson,
488 U.S. at 494.

165. See Adarand, 515 U.S. at 224.

166. See id. at 224-27. In particular, the Adarand Court seemed to be at a loss
over why the Metro Broadcasting Court applied an intermediate scrutiny standard to
a Fifth Amendment equal protection challenge, when only a year earlier in Croson,
the Court applied strict scrutiny to a Fourteenth Amendment equal protection
challenge. Id. The Court found that the Metro Broadcasting decision completely
ignored the Court’s prior affirmation that equal protection analysis' should be the
same under both the Fifth and Fourteenth Amendments. See id.; see also Bolling v.
Sharpe, 347 U.S. 497, 500 (1954) (holding that it is “unthinkable” that Constitu-
tion would impose lesser duty on federal government than on states in affording
equal protection of laws).

167. Adarand, 515 U.S. at 225 (quoting Bolling, 347 U.S. at 500).

168. Id. at 224. Despite the application of the strict scrutiny standard, the
Court explained that strict scrutiny did not necessarily mean “strict in theory, fatal
in fact.” Id. at 237. Thus, the Court noted affirmative action programs may survive
application of the strict scrutiny standard. See id. The Court cited one case in
which every Justice of the Supreme Court agreed that the Alabama Department of
Public Safety’s “pervasive, systematic, and obstinate discriminatory conduct” justi-
fied the implementation of a race-based remedy. See Adarand, 515 U.S. at 237 (cit-
ing United States v. Paradise, 480 U.S. at 149, 167(1987)).

169. Croson, 488 U.S. at 491-93 (adopting strict scrutiny test as applied to state
and local entities). For further discussion of Croson, see supra notes 92-129 and
accompanying text.
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aside programs.!7® A set-aside program is justifiable under the strict scru-
tiny standard if it satisfies a “compelling state interest” and is “narrowly
tailored” to further that interest.!7! Although Adarand and Croson collec-
tively determined that this standard applies to race-based affirmative ac-
tion programs, they failed to offer much guidance as to how a court
should go about applying this test.17? Rather, the application of this test is
best understood by examining a handful of circuit and district courts’ de-
cisions that have applied this test to such race-based affirmative action
programs.!73

A.  Compelling State Interest

Under the first prong of the strict scrutiny test, the government must
show it had a “compelling state interest” for using racial classifications in
its set-aside program.!7¢ This compelling state interest is satisfied when a
government attempts to remedy the identifiable effects of past or present
racial discrimination in its local construction industry.!”> The discrimina-
tion that a government may remedy roughly falls into three categories.

170. Adarand, 515 U.S. at 227. Assistant Attorney General Walter Dellinger,
however, suggests that Adarand may entitle greater deference to congressional
findings of discrimination than to that of state and local governments. See Memo-
randum from Walter Dellinger, Assistant Attorney General to General Counsels
(June 28, 1995) (on file with U.S. Justice Department). Mr. Dellinger notes that
Adarand did not preclude this possibility, and that this theme had been explored
by some of the Justices in prior cases. See id. For example, he cites a portion of
Justice O’Connor’s opinion in Croson, joined by Chief Justice Rehnquist and Jus-
tice White, which indicates that Congress may have more latitude in using affirma-
tive action programs than state and local governments. See id. He also cites Justice
Powell’s concurrence in Fullilove, which noted that Congress retains broad powers
to remedy nationwide discrimination. See id. Such an argument, however, has not
been raised in any challenge to an affirmative action program as of yet.

171. See Croson, 488 U.S. at 493-94; see also Wygant v. Jackson Bd. of Educ., 476
U.S. 267, 274 (1986) (Powell, J., plurality opinion) (applying strict scrutiny to lay-
off provision).

172. Adarand, 515 U.S. at 237 (noting only that affirmative action programs
may survive application of strict scrutiny standard and application of this standard
does not necessarily mean “strict in theory, fatal in fact™).

173. See id. at 227.

174. See Croson, 488 U.S. at 492 (discussing application of compelling state
interest test); see also Wygant, 476 U.S. at 274-78 (Powell, ]., plurality opinion) (ap-
plying compelling state interest standard to layoff provision).

175. See Croson, 488 U.S. at 492; see also id. at 509 (Scalia, ]J., concurring)
(describing situations'in which state or local entity may try to rectify effects of dis-
crimination); Contractors I1I, 91 F.3d 586, 596 (3d Cir. 1996) (“The municipality
has a compelling state interest that can justify race-based preferences only when it
has acted to remedy identified present or past discrimination in which it engaged
or was a ‘passive participant’. . . .”), cert. denied, 117 S. Ct. 953 (1997); Contractors
Ass’n v. City of Phila., 6 F.3d 990, 995 (3d Cir. 1993) [hereinafter Contractors II]
(recognizing that combating racial discrimination is compelling government inter-
est); Coral Constr. Co., Inc. v. King County, 941 F.2d 910, 916 (9th Cir. 1991)
(finding that active or passive discrimination by municipality in local construction
industry was sufficient to satisfy compelling government interest); Cone Corp. v.
Hillsborough County, 908 F.2d 908, 913 (11th Cir. 1990) (finding that municipal-
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The first type of discrimination occurs when a prime contractor awards
subcontracts on a government-funded construction project in a racially
discriminatory manner.!”® The second type of discrimination occurs
when a trade association admits members in a racially discriminatory fash-
ion and the government participates in such discrimination by requiring

ity could enact race-conscious legislation, in part, if such legislation was necessary
to remedy clear instances of discrimination). .

Although the Court’s decisions in Croson and Adarand determined that reme-
dial measures could serve a compelling state interest, they did not explicitly ad-
dress if and when set-aside programs used for nonremedial objectives, such as
racial diversity, could satisfy that same compelling state interest. Adarand, 515 U.S.
at 25759 (Stevens, J., dissenting) (noting that majority’s silence on issue leaves
open possibility of use of affirmative action to further nonremedial objectives).
The only Supreme Court decision that comes close to addressing this question is
Justice Powell’s opinion in Bakke. Regents of the Univ. of Cal,, v. Bakke, 438 U.S.
265, 265-320 (1978) (Powell, J., plurality opinion). There, Justice Powell found
that a university which considered an applicant’s race in the admission process to
foster racial diversity among the student body served a compelling state interest.
See id. at 311-14 (Powell, J., plurality opinion). Aside from the Bakke decision, Jus-
tice Stevens has advocated, in several dissenting and concurring opinions, the use
of affirmative action programs to further nonremedial objectives. See Adarand, 515
U.S. at 257-59 (Stevens, J., dissenting) (discussing how FCC program in overruled
Metro Broadcasting served legitimate nonremedial purposes); Croson, 488 U.S. at
511-12 & n.1 (Stevens, ]., concurring) (citing examples of cases in which
nonremedial action should be employed); Johnson v. Transportation Agency, 480
U.S. 616, 646-47 (1987) (Stevens, J., concurring) (noting that in some cases em-
ployers may find legitimate reasons to give preferences to underrepresented per-
sons); Wygant, 476 U.S. at 313-15 (Stevens, |., dissenting) (arguing that defendant’s
action in retaining minority teachers served “completely sound educational
purpose”).

Notwithstanding this support for the use of nonremedial objectives, Justice
O’Connor’s opinion in Croson implicitly casts doubt on the validity of nonremedial
set-aside programs. Croson, 488 U.S. at 493. In Croson, Justice O’Connor states that
set-aside programs should be “strictly reserved for the remedial setting.” Id. Nev-
ertheless, nowhere in her opinion in Croson does she discard Justice Powell’s opin-
ion in Bakke. Cf United States v. Board of Educ., 832 F. Supp. 836, 847-48 (D.NJ.
1993) (finding that diversity in higher education is compelling state interest under
constitutional standards controlling affirmative action decisions).

176. See Croson, 488 U.S. at 492. Croson determined that remedial race-based
programs could be employed when a municipality could show that “it had essen-
tially become a ‘passive participant’ in a system of racial exclusion practiced by
elements of the local construction industry.” Id. Thus, to the extent that the city
“passively” took part in discrimination toward minority contractors through private
contractors on governmentfunded construction projects, it could seek to remedy
such discrimination through the use of a set-aside program. See id. It is less clear
at this point whether evidence of discrimination by private contractors on private
construction contracts would give rise to the inference of discrimination needed to
support a municipality’s set-aside program. See Concrete Works, Inc. v. City of
Denver, 36 F.3d 1513, 1529 (10th Cir. 1994) (noting that there is uncertainty after
Croson regarding whether discrimination by private contractors on private con-
struction projects is sufficient evidence of discrimination to justify affirmative ac-
tion program); ¢f. Contractors III, 91 F.3d at 602 (explaining that government can
remedy racial discrimination only if it somehow participated in or supported racial
discrimination).
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bidders on its contracts to be members of that trade association.!?” The
third and most overt type of discrimination occurs when the government
itself awards contracts in a racially discriminatory manner.1”® The reme-
dial action may be aimed at either ongoing discriminatory practices, or the
lingering effects of past discrimination in any of the three categories
above.17?

The government must identify discrimination in the local construc-
tion market under one of these three categories with precision and within
the proper geographical scope.!8® Precision requires that a particularized
showing of discrimination be made.!8! Findings of general, historical dis-

177. See Croson, 488 U.S. at 503; Ohio Contractors Ass'n v. Keip, 713 F.2d 167,
171 (6th Cir. 1983) (sustaining set-aside program based on district court finding
that “state had become ‘a joint participant’ with private industry and certain craft
unions in a pattern of racially discriminatory conduct which excluded black labor-
ers from work on public construction projects”). Although Croson determined that
a “[c]ity would have a compelling interest in preventing its tax dollars from assist-
ing [local trade] organizations in maintaining a racially segregated construction
market,” the city may not justify its program based on discrimination by such as-
sociations when these associations do not benefit from government construction
funding. Croson, 488 U.S. at 503. This statement in Croson was best explained by
the court in Contractors III. Contractors III, 91 F.3d at 602. In that case, the city
awarded contracts under a competitive bidding scheme, but did not require con-
tractors to bid those contracts to local trade association members. See id. The
court rejected the city’s assertion that discrimination by these local trade associa-
tions could support an inference of discrimination in which the city was a passive
participant. See id. The court explained that because the city neither required
bidders to be association members nor favored these associations or their mem-
bers in any way, the city could not have passively participated in discrimination
perpetrated by these associations as required by Croson. See id. The court stated
that

While City dollars went to low bidding contractors who, in many in-

stances, paid dues to the Associations, this would not appear to us to [evi-

dence government] support for the membership practices of associations

any more than the paymeént of City dollars to low bidding contractors who

do business with discriminatory labor unions constitutes support for

those unions. We know from Croson that the latter situation does not

involve “passive participation” that will support a system of race-based
preferences.
Id. (footnote omitted) (citing Croson, 488 U.S. at 498-99).

178. See Croson, 488 U.S. at 500-01 (adding that “ blind deference to legislative
or executive pronouncements of necessity has no place in equal protection
analysis”).

179. See Adarand, 515 U.S. at 237 (declaring that federal government has com-
pelling interest to remedy “persistence of both the practice and lingering effects of
racial discrimination against minority groups”); Contractors III, 91 F.3d at 596 (rec-
ognizing that past or present discrimination may be remedied); Concrete Works, 36
F.3d at 1519 (finding that local governments have compelling interest in remedy-
ing past and present discrimination); Contractors II, 6 F.3d at 1002 (finding that
municipality may enact set-aside program to remedy past or present racial
discrimination).

180. See Croson, 488 U.S. at 504.

181. Séeid. The Croson Court recognized that a municipality could implement
set-aside programs if they identified, with specificity, public or private racial dis-
crimination. Id. '
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crimination and amorphous claims of discrimination in certain industries
within the local economy are insufficient.!82 Moreover, the evidence of
discrimination must come from the proper geographical region.'8® Croson
initially determined that the relevant area in which to measure discrimina-
tion is the “local construction market” in which the set-aside program op-
erates.!8* This “local construction market” does not need to conform to
jurisdictional boundaries; rather, it may extend beyond a municipality’s
boundaries where the municipality’s contracting activity similarly extends
those boundaries.!85

182. See id. at 499 (“[Aln amorphous claim that there has been past discrimi-
nation in a particular industry cannot justify the use of an unyielding racial
quota.”). According to the Croson Court, “[w]hile there is no doubt that the sorry
history of both private and public discrimination in this country has contributed to
a lack of opportunities for black entrepreneurs, this observation, standing alone,
cannot justify a rigid racial quota in the awarding of public contracts.” Id. The
Court went on to explain that “[tJo accept [a] claim that past societal discrimina-
tion alone can serve as the basis for rigid racial preferences would be to open the
door to competing claims for ‘remedial relief’ for every disadvantaged group.” 1d.
at 505. The Court reasoned that such claims provide no guidance to a legislature
attempting to determine the precise scope of the discrimination which it seeks to
remedy. See id. at 498. Without such guidance, the enacted set-aside program
would have “no logical stopping point.” Id. Relying on these amorphous claims,
race-based decision making by a legislature would be essentially limitless in scope
and duration, while a court could uphold such remedies “that are ageless in their
reach into the past, and timeless in their ability to affect the future.” Id. at 497.

183. See id. at 504 (“[I]t is essential that state and local agencies also establish
the presence of discrimination in their own bailiwicks, based either upon their
own fact-finding processes or upon determinations made by other competent insti-
tutions.”). The Court observed that discrimination varies from market area to mar-
ket area and, thus, state and local governments could accurately rely only on
discriminatory findings from within their own jurisdiction. See id.

184. Id. at 492, 504. The Court stated that state or local subdivisions have
authority to eradicate racial discrimination “within [their] own legislative jurisdic-
tion[s].” Id. at 492.

185. See Concrete Works, Inc. v. City of Denver, 36 F.3d 1513, 1520 (10th Cir.
1994). In Concrete Works, to justify the use of its set-aside program, Denver relied
on statistical findings taken from the six-county Denver Metropolitan Statistical
Area (MSA), which was larger than the jurisdictional boundaries of Denver. Id.
The plaintiff objected to this, contending that Croson precluded a court from con-
sidering statistical evidence of discrimination outside the defendant-municipality’s
jurisdictional borders. See id. The court rejected the plaintiff’s argument, finding
that Croson allowed consideration of data “sufficiently geographically targeted to
the relevant market area.” Id. The court then determined that, because a large
part of Denver’s contracting activity took place within the Denver MSA, data ob-
tained from the Denver MSA was “adequately particularized for strict scrutiny pur-
poses.” Id. Similarly, in Contractors II, the court allowed the City of Philadelphia to
rely on statistical data obtained from the Philadelphia MSA. Contractors II, 6 F.3d
990, 1003-09 (3d Cir. 1993).

The proposition that data may be taken from areas sufficiently geographically
targeted to the relevant market area was used by the Ninth Circuit in Coral to
exclude data obtained from an adjacent jurisdiction located within the defendant-
jurisdiction’s metropolitan area. Coral Constr. Co. v. King County, 941 F.2d 910,
917 (9th Cir. 1991). The challenger, Coral Construction, contested the State of
Washington’s King County from relying on data compiled by the city of Seattle, the
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While the government must present evidence identifying discrimina-
tion with the requisite precision and scope, the evidence need not per-
suade the court to make an ultimate determination that discrimination
exists in the local construction market.!8 Rather, the government must
show only that it had a “strong basis in evidence” for concluding that dis-
crimination exists in its local construction industry which warrants reme-
dial measures.!®” In other words, the evidence need only raise an
inference of discrimination, not prove discrimination actually exists.188
Such an inference of discrimination can arise only from statistical evi-

Port of Seattle and the Municipality of Metropolitan Seattle (“Metro”). See id.
Coral relied on the Croson Court’s declaration that “[w]e have never approved the
extrapolation of discrimination in one jurisdiction from the experience of the
other” to prohibit any sharing of data between the jurisdictions. Id. (citing Croson,
488 U.S. at 505). Rejecting this argument, the Coral court explored the underlying
reasons of this statement in Croson. Id. The Coral court first observed that data
sharing presented a risk that data of societal discrimination would become the
factual basis for a set-aside program, which was impermissible. Id.; see also Croson,
488 U.S. at 49697 (holding that societal discrimination alone cannot justify use of
racial classifications). Second, the Coral court observed that data sharing increased
the chance that innocent third parties—residents covered by the set-aside, but not
shown to have engaged in discriminatory activity—might be unnecessarily bur-
dened. Coral, 941 F.2d at 917; see United States v. Paradise, 480 U.S. 149, 183
(1987) (suggesting that racial classifications that “disproportionately harm the in-
terests, or unnecessarily trammel the rights, of innocent individuals” are impermis-
sible). The court noted that neither risk was present in Coral. Coral, 941 F.2d at
917. First, because Seattle, the Port of Seattle and Metro were either completely
within or coterminous with the boundaries of King County, the data from these
jurisdictions was relevant to the question of discrimination in King County. See id.
Second, there was no risk of an unfair burden on innocent third parties. See id.

The Coral court did not, however, allow King County to rely on data obtained
from Pierce County, a completely separate jurisdiction that is both adjacent to
King County and part of the same metropolitan area. /d. The court did observe
that “the world of contracting does not conform itself neatly to jurisdictional
boundaries,” distinguishing it from situations involving racial discrimination in a
school system in which each school system is relatively isolated from other school
systems. Id. (citing Milliken v. Bradley, 418 U.S. 717 (1974)). Nevertheless, the
court felt that many of the Pierce County contractors and developers would not
seek business in King County. See id. The court held that overbreadth should be
prevented by limiting the enacting jurisdiction from relying on data obtained
within its own boundaries and precluded King County from relying on statistical
data obtained from the adjacent Pierce County. See id.

186. See Contractors III, 91 F.3d 586, 596 (3d. Cir. 1996) (noting that courts
need not be convinced of accuracy of municipality’s conclusion that discrimina-

tion exists, but rather that conclusion must be based on strong evidentiary basis),
cert. denied, 117 S. Ct. 953 (1997).

187. See Croson, 488 U.S. at 500. The Croson Court relied on Justice Powell’s
plurality opinion in Wygant, which stated that a government must have a “strong
basis in evidence for its conclusion that remedial action was necessary.” Wygant v.
Jackson Bd. of Educ., 476 U.S. 267, 277 (1986) (Powell, J., plurality opinion). The
Court intimated that such evidence should approach a prima facie case of a consti-
tutional or statutory violation of the rights of minorities. See Croson, 488 U.S. at
500.

188. See Croson, 488 U.S. at 500.
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dence.'® In particular, the statistical evidence must draw a comparison
between minority participation in a particular area and the percentage of
qualified minorities in the relevant applicant pool.’®® This comparison, in
turn, must indicate the existence of significant statistical disparities.!?!
Although statistical findings are necessary, anecdotal evidence of discrimi-
nation may bolster these empirical findings.1®? Furthermore, such statisti-
cal and anecdotal evidence may be derived from findings made either
before or after the set-aside program was implemented.93

189. See id. (placing strong emphasis on importance of statistical ewdence to
support implementation of set-aside program).

190. See id.

191. See id. at 501, 503-04. The Croson Court recognized that statistical evi-
dence may constitute prima facie proof of government discrimination in its award-
ing of government construction contracts. See id. at 501 (citing Hazelwood Sch.
Dist. v. United States, 433 U.S. 299, 307-08 (1977)). Similarly, the Court found
that statistical evidence could invoke an inference of discriminatory exclusion re-
garding minority membership in trade associations. See id. at 503-04; see also Con-
tractors 11, 6 F.3d 990, 1003 (3d Cir. 1993) (noting importance of Croson’s emphasis
on statistical evidence to support implementation of set-aside program). The
Supreme Court, however, has stated that

[o]ur cases make it unmistakably clear that statistical analyses have served

and will continue to serve an important role in cases in which the exist-

ence of discrimination is a disputed issue. We have repeatedly approved

the use of statistical proof, where it reached proportions comparable to

those in this case, to establish a prima facie case of racial discrimination

in jury selection cases. Statistics are equally competent in proving em-

ployment discrimination.

International Bhd. of Teamsters v. United States, 431 U.S. 324, 339 (1977) (foot-
note omitted). Croson likewise affirmed the use of statistics in proving discrimina-
tion to sustain a set-aside program. See Croson, 488 U.S. at 501 (“There is no doubt
that where gross statistical disparities can be shown, they alone in a proper case
may constitute prima facie proof of a pattern or practice of discrimination . . ..”).
Similarly, the Court has held that for purposes of violations under Title VII,
“[w]here gross statistical disparities can be shown, they alone may in a proper case
constitute prima facie proof of a pattern or practice of discrimination.” Hazelwood,
433 U.S. at 307-08.

192. See, e.g., Contractors I, 6 F.3d at 1002 (describing anecdotal testimony of
14 minority contractors regarding their experiences with racial discrimination in
local construction market). Anecdotal evidence is testimonial evidence usually
given by a minority contractor or subcontractor that generally consists of personal
accounts of actual discrimination or the effects of discriminatory practices in the
relevant construction market. See id.

193. See id. at 1003 (relying on statistical evidence derived from before and
after set-aside program was implemented). Evidence consisting of findings made
prior to the government’s adoption of its set-aside program is referred to as “pre-
enactment” evidence. Seeid. Evidence compiled after the government adopted its
program is referred to as “postenactment” evidence. See id. While the use of pre-
enactment evidence has never been challenged, plaintiffs have consistently chal-
lenged the government’s use of postenactment evidence. See Concrete Works, Inc.
v. City of Denver, 36 F.3d 1513, 1521 (10th Cir. 1994) (“Concrete Works . . . admon-
ishes us to consider only evidence of discrimination that existed prior to Denver’s
enactment of the Ordinance.”); Harrison & Burrowes Bridge Constructors, Inc. v.
Cuomo, 981 F.2d 50, 60 (2d Cir. 1992) (discussing plaintiff’s argument that consti-
tutionality of program should be examined at time of its enactment); Coral Constr.
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Co. v. King County, 941 F.2d 910, 919-20 (9th Cir. 1991) (noting plaintff’s argu-
ment that postenactment studies of MBE program should be excluded).

For example, the plaintiff in Coral argued that postenactment data was irrele-
vant because “‘before a City may embark on an affirmative action program, it must
have convincing evidence that remedial action is warranted.”” Id. at 920 (quoting
Associated Gen. Contractors v. City of S.F., 813 F.2d 922, 932 (9th Cir. 1987)). The
plaintiff also relied on the Croson Court’s statement that a municipality must have
some concrete evidence of discrimination before it can properly enact a set-aside
program. Seeid. (“It is true that a municipality must have some concrete evidence
of discrimination in a particular industry before it may adopt a remedial pro-
gram.”); see also Croson, 488 U.S. at 509 (“If the city of Richmond had evidence
before it that non-minority contracts were systematically excluding minority busi-
nesses from subcontracting opportunities, it could action to end the discrimina-
tory exclusion.”); Associated General Contractors, 813 F.2d at 932 (“Before [a] city
[may] embark[ ] on an affirmative action program, it must have convincing evi-
dence that remedial action is unwarranted.”). The court did not interpret this
statement to mandate that a set-aside program be automatically invalid if there was
no pre-enactment evidence to sustain it. See Coral, 941 F.2d at 920. Rather, accord-
ing to the court “the factual predicate for the program should be evaluated based
upon all evidence presented . . . whether such evidence was adduced before or
after enactment of the [program].” Id. According to the court in Coral, allowing
postenactment evidence seems to comport with the Supreme Court’s analysis set
forth in Village of Arlington Heights v. Metropolitan Housing Development Corp., 429
U.S. 252, 270 n.21 (1977) and Mount Healthy City School District v. Doyle, 429 U.S.
274, 285-86 (1977). Coral, 941 F.2d at 921. According to the Coral court,

[iIn Arlington Heights, the Court concluded that proof that a zoning ordi-

nance was motivated in part by a racially-discriminatory purpose would

not necessarily require invalidation of the ordinance. Rather, such proof

merely shifted the burden to the municipality to show that it would have

enacted the ordinance in the absence of the improper purpose.
Id. (citation omitted). The court went on to explain that, likewise, in Mount
Healthy, “the Court held that a public employee fired for, inter alia, exercising his
first amendment rights did not have a cause of action for damages where the em-
ployer proved that the employee would have been terminated anyway.” Id. (cita-
tdon omitted). The Coral court concluded that its postenactment analysis was
similar: “[W]e will not invalidate [a set aside] program due to an inadequate rec-
ord where an adequate factual predicate is subsequently proven.” Id.

The use of pre-enactment evidence was also challenged in Concrete Works. Con-
crete Works, 36 F.3d at 1521. There, the plaintiff contended that any reports or
studies that were published subsequent to the adoption of the set-aside program
were “devoid of probative value” in assessing the validity of the set-aside program.
Id. Like the plaintiff in Coral, Concrete Works relied on Croson’s insistence that a
municipality must identify discrimination before it enacts a set-aside program. See
id. The Concrete Works court did acknowledge that without pre-enactment statistical
evidence a government would not be able to satisfy Croson. Id. Nevertheless, like
the Coral court, it did not read Croson’s evidentiary requirement to preclude the
use of postenactment evidence. See id. Instead, the court reasoned that “post-en-
actment evidence, if carefully scrutinized for its accuracy, will often prove quite
useful in evaluating the remedial effects or shortcomings of the race-conscious pro-
gram.” Id.

Similarly, the court in Contractors I upheld the use of postenactment evidence,
explaining that if postenactment evidence were inadmissible, “‘a municipality hav-
ing [some] evidence would face the dilemma of deciding whether to wait the
months necessary for further development of the record, risking constitutional cul-
pability [to African-Americans] due to its inaction, or to act and to risk liability [to
Caucasians] for acting prematurely but otherwise justifiable.’” Contractors II, 6 F.3d
at 1004 (quoting Coral, 941 F.2d at 921).
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Although the government bears the initial burden of demonstrating
by a “strong basis in evidence” that discrimination exists, the ultimate bur-
den rests with the challenging party.1¢ When the set-aside program is
challenged, the proponents of the program must initially come forward
with evidence that provides a firm basis for inferring that the legislatively
identified discrimination exists or existed and that the race-based classifi-
cations are necessary to remedy the effects of such discrimination.!%%
Once the government satisfies this initial burden, the challengers of the
program are given an opportunity to attack any proffered evidence and
offer their own evidence, showing that the identified discrimination did
not or does not exist or that the program is not narrowly tailored to fit the

Despite these challenges, the strong weight of authority seems to indicate that
postenactment statistical evidence may be used by the government to support its
conclusion that discrimination warranting remedial action does exist. See Concrete
Works, 36 F.3d at 1521 (finding that use of postenactment statistical evidence is
admissible to show discrimination); Contractors II, 6 F.3d at 1004 (holding that post-
enactment statistical evidence is admissible); Harrison & Burrowes Bridge, 981 F.2d
at 60 (ruling that constitutionality of set-aside program should be assessed on evi-
dence obtained either prior to or subsequent to' program’s implementation);
Coral, 941 F.3d 920-21 (finding that set-aside program may be justified on basis of
postenactment statistical evidence); Cone Corp. v. Hillsborough County, 908 F.2d
908, 913 (11th Cir. 1990) (upholding set-aside program based, in part, on posten-
actment statistical evidence).

194. Contractors I11, 91 F.3d 586, 597 (3d Cir. 1996) (“Ultimately, however, the
plaintiffs challenging the program retain the burden of persuading the district
court that a violation of the Equal Protection Clause has occurred.”), cert. denied,
117 8. Ct. 953 (1997); Concrete Works, 36 F.3d at 1522 (stating that although burden
of initial production rests with municipality, challenging party retains ultimate bur-
den of proof to show affirmative action plan is unconstitutional); Contractors II, 6
F.3d at 1005 (affirming that challenging party retains ultimate burden of proof);
see also Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 277-78 (1986) (Powell, ]J.,
plurality opinion) (“The ultimate burden [of proof] remains with [the challenging
party] to demonstrate the unconstitutionality of an affirmative-action program.”).
Justice O’Connor’s concurring opinion in Wygant observed that

[wlhen [the government] introduces its statistical proof as evidence of its

remedial purpose, thereby supplying the court with the means for deter-

mining that the [government] had a firm basis for concluding that reme-

dial action was appropriate, it is incumbent upon the nonminority

[challengers] to prove their case; they continue to bear the ultimate bur-

den of persuading the court that the [government’s] evidence did not

support an inference of prior discrimination and thus a remedial pur-

pose, or that the plan instituted on the basis of this evidence was not
sufficiently “narrowly tailored.”
Id. at 293 (O’Connor, J., concurring); ¢f. Johnson v. Transportation Agency, 480
U.S. 616, 626 (1987) (noting that, in Title VII context, challengers bear ultimate
burden of proving unconstitutionality of affirmative action program).

195. See Contractors III, 91 F.3d at 597 (stating that proponents of affirmative
action plan “have the burden of coming forward with evidence providing a firm
basis for inferring that the legislatively identified discrimination in fact exists or
existed and that the race-based classifications are necessary to remedy the effects of
the identified discrimination”); Concrete Works, 36 F.3d at 1522 (noting that Creson
places initial burden of production of evidence demonstrating “strong basis in evi-
dence” on government); Contractors II, 6 F.3d at 1005 (finding that initial burden
of proof is on government, while ultimate burden of proof lies with challenger).
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identified discrimination.1%® Ultimately, however, the challengers bear
the ultimate burden of proving that the government’s evidence cannot
support an inference of discrimination or that the program implemented
is not sufficiently “narrowly tailored” based on the evidence proffered.!®?

1. Statistical Evidence

Although the government must present statistical evidence to satisfy
the “strong basis in evidence” test, no court has yet crafted any “precise
mathematical formula to assess the quantum of evidence that rises to the
Croson ‘strong basis in evidence’ benchmark.”198 Therefore, the suffi-
ciency of statistical evidence presented by the government to satisfy that
benchmark must be evaluated on a case-by-case basis.199

In general, statistical evidence can give rise to an inference of discrim-
ination if the evidence demonstrates a significant statistical disparity be-
tween the number of qualified minority contractors and the number of
such contractors participating in government prime contracts or subcon-
tracts or enrolled as members in the local trade associations.2°¢ When
considering whether the statistical evidence supports an inference of dis-
crimination, courts generally rely on a statistical device known as a “dispar-

. 196. See Contractors III, 91 F.3d at 597 (“Once the proponents of the program
meet this burden of production, the opponents of the program must be permitted
to attack the tendered evidence and offer evidence of their own tending to show
that the identified discrimination did or does not exist and/or that the means
chosen as a remedy do not ‘fit’ the identified discrimination.”); Concrete Works, 36
F.3d at 1523 (recognizing that challengers bear ultimate burden of persuading
court that evidence does not support inference of prior discrimination, and thus,
plan was not sufficiently narrowly tailored.).

197. See Wygant, 476 U.S. at 277-78 (Powell, J., plurality opinion) (stating that
challengers carry burden of proving that no discrimination existed to justify reme-
dial action or if discrimination did or does not exist, plan is not sufficiently tai-
lored); Contractors III, 91 F.3d at 597 (noting that challengers have burden of
persuasion that race-based preferences did not serve compelling interest or that
there was no discrimination necessitating remedial action); Concrete Works, 36 F.3d
at 1522 (stating that challengers carry burden of proving that no discrimination
existed to justify remedial action or if discrimination did or does not exist, plan is
not sufficiently tailored); Contractors II, 6 F.3d at 1005 (concluding that challengers
retain ultimate burden of demonstrating unconstitutionality of plan).

198. Concrete Works, 36 F.3d at 1522.

199. See id.

200. See City of Richmond v. J.A. Croson Co., 488 U.S. 469, 509 (1989) (hold-
ing that “significant statistical disparity” may give rise to inference of discrimina-
tory exclusion); Cone Corp. v. Hillsbhorough County, 908 F.2d 908, 915-16 (11th
Cir. 1990) (recognizing that statistical disparities may give rise to prima facie show-
ing of discrimination); ¢f. Bazemore v. Friday, 478 U.S. 385, 400 (1986) (stating
that regression analysis may serve to prove plaintiff’s segregation case); Hazelwood
Sch. Dist. v. United States, 433 U.S. 299, 307-08 (1977) (holding that “gross statisti-
cal disparities” may constitute prima facie proof of discrimination in school dis-
trict); International Bhd. of Teamsters v. United States, 431 U.S. 324, 337-39
(1977) (finding that statistical proof of discrimination may establish prima facie
case of discrimination in employment context).
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ity index.”201 The courts calculate this index by dividing the percentage
of minority contractors participating in city construction contracts by the
percentage of minority contractors in the relevant population of local con-
struction firms.2%2 A disparity index of one demonstrates full minority
contractor utilization, while an index of zero indicates full minority con-
tractor underutilization.2°3 Most courts multiply the disparity index by
100 to create a scale of zero to 100.204

The Third Circuit’s decision in Contractors Ass’n of Eastern Pennsylvania
v. City of Philadelphia (“ Contractors III"),2%5 considered whether such dispar-
ity indices could give rise to an inference of discrimination.2%6 In that
case, the City of Philadelphia offered a disparity index of 22.5 with which
to gauge the disparity of black subcontractors participating in city con-
struction contracts.2°7 The court noted that an index of 22.5 could consti-

201. See Concrete Works, 36 F.3d at 1523 n.10 (acknowledging that United
States Courts of Appeals for the First, Third, Ninth and Eleventh Circuits rely on
disparity indices to determine whether government’s statistical data satisfies
Croson’s evidentiary burden); see also Contractors III, 91 F.3d. at 594-95 (finding that
disparity index is probative of discrimination in local construction market); Con-
tractors II, 6 F.3d at 1005 (using disparity index to analyze whether discrimination
exists in local construction market); Stuart v. Roache, 951 F.2d 446, 451 (1st Cir.
1991) (relying on disparity index to validate affirmative action promotion pro-
gram); Associated Gen. Contractors v. Coalition for Econ. Equity, 950 F.2d at 1401,
1414 (9th Cir. 1991) (relying on disparity index for determination of discrimina-
tion in local construction market); Cone 908 F.2d at 915-16 (finding that disparity
index is probative of discrimination in local construction market); ¢f. Coral Constr.
Co. v. King County, 941 F.2d 910, 919 (9th Cir. 1991) (finding that set-aside pro-
gram could not satisfy compelling interest prong without statistical analysis). It
should be noted, that although not all of these cases explicitly compute a disparity
index, they do rely on a percentage disparity to find discrimination. See Contractors
11, 6 F.3d at 1005 n.14 (recognizing that various courts have relied on either dispar-
ity indices or percentage disparities).

202. See Concrete Works, 36 F.3d at 1523 n.10 (“The disparity index is calculated
by dividing the percentage of [MBEs] and [woman-owned business enterprises]
participation in city contracts by the percentage of [MBEs] and [woman-owned
business enterprises] in the relevant population of local construction firms.”); see
also Contractors 111, 91 F.3d at 594 n.9 (calculating disparity indices by dividing per-
centage participation in dollars of minority groups in public works contracts
awarded by Philadelphia by their percentage availability or composition in popula-
tion of Philadelphia area construction firms and multiplying results by 100).

203. See Concrete Works, 36 F.3d at 1523 n.10 (“A disparity index of 1 demon-
strates full MBE and [woman-owned business enterprise] participation, whereas
the closer the index is to 0, the greater the MBE and [woman-owned business
enterprise] underutilization.”).

204. See id. ("Some courts multiply the disparity index by 100, thereby creat-
ing a scale of between 0 and 100, with 100 representing full MBE and [woman-
owned business enterprise] utilization.”).

205. 91 F.3d 586 (1996).

206. Id. at 602.

207. Sezid. In addition, the city also attempted to show evidence of discrimi-
nation by private prime contractors in subcontracting and by contractor associa-
tions in admitting members. See id. To show discrimination by private prime
contractors, the city offered evidence that prime contractors failed to award a sin-
gle subcontract to minority subcontractors in connection with city-financed con-
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tute a strong basis in evidence for inferring the existence of discrimination
when the record, as a whole, did not undermine the probative value of
that index.2%% The court relied on related decisions of the United States
Courts of Appeals for the Ninth and Eleventh Circuits. In Associated Gen-
eral Contractors v. Coalition for Economic Equity,2°° the Ninth Circuit held
that a disparity equivalent to 22.4 was sufficient to raise an inference of
discrimination by the city in awarding construction contracts.21¢ In Cone
Corp. v. Hillsborough County,?'! the Eleventh Circuit found that a disparity
index of approximately 10.8 sufficiently established a prima facia case of
discrimination against the county in relation to its method for awarding
prime construction contracts.?'? Similarly, in Concrete Works, Inc. v. City of
Denver,?13 disparity indices of 9, 14, 19, 43, 48 and 63 could, “in the.ab-

struction contracts during the years 1979 through 1981. See id. at 600. The
evidence was obtained from a city official’s sampling of 25% to 30% of city-funded
construction projects on file, when the official sought to identify the names of
possible minority subcontractors used on those projects from personal memory.
See id. The district court deemed this evidence “cursory,” finding it provided no
firm basis for inferring discrimination by prime contractors existed in the subcon-
tracting market. See id. The district court also noted that an individual who testi-
fied that African-American contractors were being discriminated against in the
private construction industry could not point to any instance where a minority
contractor’s low bid on a subcontract was denied by a prime contractor. See id. at
600-01. Further, the district court found it significant that the city could not iden-
tify any allegations of a prime contractor discriminating in the awarding of subcon-
tracts to minorities. See id. at 601.

The city also attempted to show that contractor associations discriminated
against minority contractors through their hiring practices. Seeid. The crux of the
city’s evidence here was a “statistically low representation” of eligible minority con-
tractors in the local trade associations. See id. This assertion was based on a city
official’s “unexplained opinion” that minority contractors were eligible for these
associations, but were not members. See id. The court rejected this evidence be-
cause it did not provide a strong evidentiary basis for inferring discrimination by
contractor associations. See id. In rejecting this evidence, the court also pointed
out that the city failed to identify a single eligible African-American contractor who
applied for and was denied membership. See id.

208. Seeid. at 602 (“There are circumstances in which a disparity index of 22.5
can constitute a strong basis in evidence for inferring the existence of
discrimination.”).

209. 950 F.2d 1401 (9th Cir. 1991).

210. Id. at 1414 (finding that, although minority business enterprise availabil-
ity was 49.5%, only 11.1% of dollar participation was comprised of such enter-
prises); see also Contractors II, 6 F.3d 990, 1005 (3d Cir. 1993) (recognizing that
disparity index of four percent sufficient to satisfy evidentiary burden of showing
discrimination in market).

211. 908 F.2d 908 (11th Cir. 1990).

212. See id. at 916 (noting that there was “10.78% disparity between the per-
centage of minority contractors in the County and the percentage of County con-
struction dollars awarded to minorities”).

213. 36 F.3d 1513 (10th Cir. 1994).
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stract,” raise an inference of race-based public discrimination on selected
public works projects.21*

Although these numbers represent disparity indices that, standing
alone, potentially establish an inference of discrimination, the challenging
party may rebut these findings.?!> Such rebuttal comes in two forms.
First, the challenger may present evidence that consists of some neutral
explanation for the statistical disparities.2!® For instance, the challengers
in Contractors III attempted to rebut statistical data that indicated a lack of
minority participation in government construction projects which, by it-
self, may have raised an inference of discrimination by the city.2!” The
challengers advanced statistics indicating that the low minority-contractor
participation rate on city-funded projects resulted from these contractors’
preoccupation with federally assisted projects and not discrimination by
the City of Philadelphia.?'® The court found this rebuttal to be problem-
atic for the city’s case.?!® '

Second, the challenger may attack the statistical disparities themselves
by showing that the statistics are flawed, demonstrating that the statistical
disparities are not significant or presenting contrasting empirical evi-
dence.22° To show the disparity study is flawed, a challenger must present
evidence demonstrating that the number of minority contractors within
the relevant population or the number of minority contractors participat-
ing on government contracts included in the disparity study was incor-
rect.2?! Furthermore, the challenger may attempt to demonstrate that the
disparity index does not rise to a level sufficient to establish an inference
of discrimination.?22 Third, the challenger might offer additional statisti-
cal evidence indicating that minority contractors were utilized on govern-

214. See id. (discussing decision from various federal circuit courts that held
similar disparity indices to be probative of discrimination and noting that evidence
of disparity index may give rise to inference of discrimination).

215. See Coral Constr. Co. v. King County, 941 F.2d 910, 921 (9th Cir. 1991)
(recognizing that challenger has opportunity to rebut government’s statistical evi-
dence that raised inference of discrimination).

216. See id. (“As previously noted, statistics are not irrefutable and may be
rebutted . . . [by] a neutral explanation . . ..”); Penk v. Oregon State Bd. of Higher
Educ., 816 F.2d 458, 464 (9th Cir. 1987) (recognizing that statistical evidence may
be rebutted by explaining away statistical disparities through neutral factors).

217. Contractors III, 91 F.3d 586, 604-05 (3d Cir. 1996), cert. denied, 117 S. Ct.
953 (1997). The challengers asserted that the small number of African-American
firms seeking to prequalify for city-funded projects was evidence of African-Ameri-
can firms’ unwillingness to work on contracts funded solely by the city. See id.

218. See id. at 605 (recognizing challengers’ contention that larger and more
experienced African-American firms may favor bigger, federally funded projects).

219. See id.

220. See International Bhd. of Teamsters v. United States, 431 U.S. 324, 339-40
(1977) (noting that statistics can be rebutted and “their usefulness depends on all
of the surrounding facts and circumstances”); Coral, 941 F.2d at 921 (outlining
ways to rebut statistical showing of discrimination); Penk, 816 F.2d at 464 (same).

221. See Teamsters, 431 U.S. at 339.

222, See id.

https.//digitalcommons.law.villanova.edu/vir/vol42/iss5/9

46



DiLiberto: Setting Aside Set Asides: The New Standard for Affirmative Action
1997] COMMENT 2085

ment construction projects to an extent that refutes an inference of
discrimination.223

9. Anecdotal Evidence

Anecdotal evidence of discrimination in the construction industry
alone is insufficient to satisfy Croson’s “strong basis in evidence” require-
ment.?2¢ Nevertheless, a minority subcontractor’s personal accounts of
discrimination or claims concerning the devastating effects of a city offi-
cial’s discriminatory practices will buttress empirical evidence of discrimi-
nation.??5 Anecdotal evidence of how a government entity’s practices
exacerbate existing discriminatory practices in the local construction mar-
ket also become “particularly probative.”?26 In Cone, for instance, the

223. See id. at 340.

224. See Concrete Works, Inc. v. City of Denver, 36 F.3d 1513, 1520 (10th Cir.
1994) (recognizing that anecdotal evidence alone does not provide strong basis in
evidence to demonstrate racial discrimination sufficient to pass constitutional mus-
ter under Croson); Coral, 941 F.2d at 919 (stating that “[w]hile anecdotal evidence
may suffice to prove individual claims of discrimination, rarely, if ever, can such
evidence show a systemic pattern of discrimination necessary for the adoption of
an affirmative action plan” and finding that 57 minority and woman contractors’
testimony regarding perceived discriminatory practices insufficient to establish dis-
crimination where no statistical evidence was offered); Penk, 816 F.2d at 464-65
(noting that anecdotal evidence may not suffice to establish pattern or practice of
discrimination even though it may establish individual claims of discrimination).
But see Contractors 11, 6 F.3d 990, 1003 (3d Cir. 1993) (recognizing that anecdotal
evidence alone may, in exceptional case, be so dominant or pervasive that it would
satisfy standard established by Croson). Croson did not speak to the issue of anecdo-
tal evidence because there was none, and instead placed a heavy emphasis on the
sufficiency of empirical data. City of Richmond v. J.A. Croson Co., 488 U.S. 469,
498-504 (1989).

225. See Teamsters, 431 U.S. at 339 (acknowledging that individual testimony of
discriminatory experiences “brought the cold numbers [of empirical studies] con-
vincingly to life”); Concrete Works, 36 F.3d at 1520 (finding that personal accounts of
discrimination or effects of discrimination could vividly complement empirical evi-
dence); Contractors II, 6 F.3d at 1003 (recognizing that combination of anecdotal
and statistical evidence showing discrimination carries great weight); Associated
Gen. Contractors of Cal. v. Coalition for Econ. Equity, 950 F.2d 1401, 1415 (9th
Cir. 1990) (identifying anecdotal evidence as useful to support empirical evidence
of discrimination); Coral, 941 F.2d at 919 (“[T]he combination of convincing anec-
dotal and statistical evidence is potent.”); Gone Corp. v. Hillsborough County, 908
F.2d 908, 916 (11th Cir. 1990) (supplementing municipality’s statistical evidence
with minority contractor complaints about prime contractors’ discriminatory
practices).

Although the Croson Court did not explicitly address how much weight should
be given to anecdotal evidence, it impliedly endorsed the inclusion of such evi-
dence by the municipality. Croson, 488 U.S. at 480. The Court noted, as a weak-
ness in Richmond’s case, that the city council heard “no direct evidence of race
discrimination on the part of the city in letting contracts or any evidence that the
city’s prime contractors had discriminated against minority-owned subcontrac-
tors.” Id.; see Concrete Works, 36 F.3d at 1521 (recognizing Croson as impliedly en-
dorsing use of anecdotal evidence).

226. See Concrete Works, 36 F.3d at 1520 (concluding that government may in-
clude anecdotal evidence in trying to prove discrimination).
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court denied Cone’s motion for summary judgment partly on the basis of
complaints by minority contractors regarding discriminatory practices by
prime contractors.?2? Similarly, in Associated General Contractors, the court
found the state was likely to demonstrate a strong evidentiary basis of dis-
crimination through a combination of both statistical and anecdotal evi-
dence.??® In that case, San Francisco relied on a large number of
individual accounts of discrimination to substantiate its claim that discrim-
inatory practices were employed in both the city’s contract procurement
process and in its construction industry.?2° The court recognized that a
“‘combination of convincing anecdotal and statistical evidence is po-

997. Cone, 908 F.2d at 916. The plaintiff in Cone, referred to by the court as
the “Cone Group,” was a consortium of present and potential future bidders on
Hillsborough County, Florida construction contracts. /d. at 911. At that time,
Hillsborough County operated under a set-aside program that established an an-
nual minority contractor participation goal of 25%. Se¢ id. at 910. The Cone
Group challenged this program, asserting that it created an unconstitutional racial
preference which violated the Equal Protection Clause of the Fourteenth Amend-
ment. See id. at 911. Although the lower court granted summary judgment in
favor of the Cone Group, the Eleventh Circuit reversed and remanded the case.
See id. at 912, 917-18. The Eleventh Circuit found the city could show racial dis-
crimination through its proffered combination of statistical and anecdotal evi-
dence. See id. at 916. The anecdotal evidence consisted of numerous complaints
by minority contractors to the county alleging discrimination by prime contractors.
See id. According to those complaints, (1) some prime contractors either refused
to speak to minority contractors or were unavailable to them; (2) other prime
contractors would accept minority subcontract bids, but not submit those bids with
the prime contract bid; and (3) still other prime contractors would take a minority
subcontractor’s bid to other nonminority subcontractors until a nonminority con-
tractor was found that could underbid the minority subcontractor. See id. There
was also testimony that nonminority contractors and subcontractors received spe-
cial prices and discounts from suppliers which were unavailable to minority con-
tractors. See id. -

228. Associated Gen. Contractors v. Coalition for Econ. Equity, 950 F.2d 1401,
1415 (9th Cir. 1991). In this case, an organization of construction contractors
challenged a San Francisco set-aside program. See id. at 1406. The Ninth Circuit
affirmed a lower court’s denial of a preliminary injunction on behalf of the con-
tractors, See id. The court found that the contractors failed to rebut the inference
of discrimination in the local construction market raised by the overwhelming
amount of anecdotal and statistical evidence to the contrary. See id. at 1414.

229. See id. Aside from statistical disparities that evidenced discrimination,
anecdotal evidence included (1) numerous reports of minority contractors being
denied contracts despite being the low bidder; (2) minority contractors being told
they were not qualified although they were later found to be qualified after evalua-
tion by outside parties; (3) minority contractors were refused work even after they
were awarded contracts as the low bidder; and (4) minority contractors being
harassed by city personnel to discourage them from bidding on city contracts. See
id. at 1415. The court recognized that this evidence lent substantial credibility to
the city’s statistical reports, which indicated discrimination. Se¢ id. The court
stated that the city’s combination of anecdotal and statistical evidence was “potent”
and denied the contractor’s motion for a preliminary injunction. See id. at 1415,
1418.
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tent.”"230 The court relied on the Croson Court’s finding that “evidence of
a pattern of individual discriminatory acts can, if supported by appropriate
statistical proof, lend support to a local government’s determination that
broader remedial relief is justified.”?3! Thus, although courts generally
declare that anecdotal evidence alone is insufficient to justify relief, such
evidence is useful to personalize raw statistical data and will go far in pro-
viding a complete picture of discrimination to the court.232

B. Narrowly Tailored

In addition to satisfying a compelling state interest, any use of racial
classifications in a set-aside program must also be “narrowly tailored” to
satisfy that interest.2% Courts have identified six factors to consider when
making such a determination: (1) whether the government implementing

230. Id. at 1415 (quoting Coral Constr. Co. v. King County, 941 F.2d 910, 919
(9th Cir. 1991)). The city pointed to numerous individual accounts of discrimina-
tion in findings that discrimination existed. See id.

231. City of Richmond v. J.A. Croson Co., 488 U.S. 469, 509 (1989). To sub-
stantiate its position, the Croson Court cited International Brotherhood of Teamsters v.
Unilted States, 431 U.S. 324 (1977). Croson, 488 U.S. at 509. In Teamsters, an employ-
ment discrimination action was brought by the United States against an employer
and the Teamsters union, alleging both were practicing discrimination against Af-
rican-Americans and Spanish-surnamed persons. Teamsters, 431 U.S. at 334. The
Court held that the United States carried its burden of proof by identifying dis-
crimination through the use of both statistical and anecdotal evidence. See id. The
Court found that statistical evidence of racial discrimination alone may not have
sufficed, but the inclusion of testimony of over 40 specific instances of discrimina-
tion tipped the balance in favor of the United States, bringing the statistical evi-
dence “convincingly” to life. See id.

232. See Concrete Works, Inc. v. City of Denver, 36 F.3d 1513, 1521 (10th Cir.
1994) (“We deem anecdotal evidence of public and private race . . . discrimination
appropriate supplementary evidence in our strict scrutiny calculus.").

233. See Croson, 488 U.S. at 507-08 (stating that quota at issue “cannot be said
to be narrowly tailord to any goal except perhaps outright racial balancing”); Wy-
gant v. Jackson Bd. of Educ., 476 U.S. 26}7), 274 (1986) (Powell, ]., plurality opin-
ion) (same). Relying on Croson, the court in Contractors IIl identified three reasons
why the degree of fit between the identified discrimination and the program cho-
sen to remedy that discrimination is important. Contractors I1I, 91 F.3d 586, 605
(3d Cir. 1996), cert. denied, 117 S. Ct.-953 (1997). First, without a close fit, the
legislature’s claim that its objectives for enacting a measure to remedy identifiable
discrimination is suspect. See id. Second, the burden imposed on nonminority
contractors by the set-aside program can be justified only if the set aside is close to
the minimum necessary to remedy the identified discrimination. See id. at 606.
Third, racial classifications carry a risk of stigmatic harm to the favored class where
the set aside extends beyond the bounds for its justification. See id.; see also Julie
Stacy, Affirmative Action: The Public Reaction, USA Topay, Mar. 24, 1995, at 3A (not-
ing that 19% of African-American men and 28% of African-American women be-
lieve their colleagues “privately questioned ([their] abilities or qualifications
because of affirmative action” and 32% of Caucasians thought “a racial minority
where [they] worked got an undeserved job or promotion as a result of affirmative
action programs”). To avoid this stigmatic harm, the set aside must be narrowly
tailored to include only those who have been the target of discrimination. See
Contractors III, 91 F.3d at 606.
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the racial classification first considered race-neutral alternatives;234 (2) the
flexibility of the program, including the availability of a waiver provision to
waive the set-aside requirements;235 (3) the duration of the relief; (4) the
geographical scope of the set-aside program;236 (5) the comparison of any
numerical goal to the number of qualified minorities in the relevant mar-
ket;287 and (6) the impact of the relief on third parties.238 It is important

234. See Contractors I1I, 91 F.3d at 608 (concluding that plan was not narrowly
tailored because, among other things, city did not consider use of race-neutral
means to increase participation of MBEs); Contractors I, 6 F.3d 990, 1008 (3d Cir.
1998) (holding that race-neutral alternatives were not satisfactorily considered);
Associated General Contractors, 950 F.2d at 1416 (holding that race-neutral alterna-
tives to set-aside plan were not adequately considered); Coral, 941 F.2d at 922
(finding that race-neutral alternatives were not considered); Cone Corp. v. Hills-
borough County, 908 F.2d 908, 916 (11th Cir. 1990) (same); Engineering Contrac-
tors Ass’n v. Metropolitan Dade County, 943 F. Supp. 1546, 1580 (S.D. Fla. 1996)
(holding that set-aside plan should be considered after consideration of other al-
ternatives that are race neutral), aff’d, 122 F.3d 895 (11th Cir. 1997); Associated
Gen. Contractors of Am. v. Gity of Columbus, 936 F. Supp. 1363, 1369 (S.D. Ohio
1996) (same); Concrete Gen., Inc. v. Washington Suburban Sanitary Comm’n, 779
F. Supp. 370, 379 (D. Md. 1991) (same).

235. See Contractors II, 6 F.3d at 1008 (recognizing importance of whether plan
provides individualized treatment to contractors); Associated General Contractors, 950
F.2d at 1416 (“[The] plan should avoid the use of rigid numerical quotas.”); Coral,
941 F.2d at 922 (noting “use of minority utilization goals [should be] set on a case-
by-case basis, rather than upon a system of rigid numerical quotas”); Cone, 908 F.2d
at 916 (finding imposition of “‘rigid numerical quota’” invalid (quoting Croson,
488 U.S. at 508)); Engineering Contractors, 943 F. Supp. at 1580 (recognizing impor-
tance of “flexibility and duration of the relief including availability of waiver provi-
sions”); Associated General Contractors of America, 936 F. Supp. at 1436 (emphasizing
importance of waiver provisions); Concrete General, 779 F. Supp. at 379 (same). .

236. See Associated General Contractors of America, 936 F. Supp. at 1438 (recog-
nizing that “number of qualified [minority and female business enterprises] that
are present in the local construction market and the level of their participation in
city construction projects are necessary to determine extent of injury and requisite
remedy”); see also Contractors II, 6 F.3d at 1008 (noting that inquiry turns on four
factors including whethér plan “applies only to minority businesses who operate in
the geographic jurisdiction”); Associated General Contractors, 950 F.2d at 1416 (re-

uiring that program’s effect be limited to boundaries of jurisdiction); Coral, 941
F.2d ac 925 (“A[] ... program must also be limited in its geographical scope to the
boundaries of the enacting jurisdiction.”).

237. See Contractors II, 6 F.3d at 1008 (fecognizing that “the basis offered for
the percentage selected” is one factor to consider); Engineering Contractors, 943 F.
Supp. at 1580 (stating that one factor is “the relationship of numerical goals to the
relevant labor market”); Associated General Contractors of America, 936 F. Supp. at
1438 (finding that there is no relationship between goals of challenged code and
availability of minority- and female-owned business enterprises); Concrete General,
779 F. Supp. at 379 (stating that one factor is relationship between numerical goals
and relevant labor market).

238. See Engineering Contractors, 943 F. Supp. at 1580 (stating that court should
consider “impact of the relief on the rights of innocent third parties”); Associated
General Contractors of America, 936 F. Supp. at 1439 (“Another factor germane to
narrow tailoring is the impact of the relief on the rights of third parties.”); Concrete
General, 779 F. Supp. at 379 (noting that courts should consider “the impact of
relief on the rights of third parties™); see also Memorandum from Walter Dellinger,
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to note that these factors merely aid the court in.making its determination
and no factor alone is controlling.?3®

1. Race-Neutral Alternatives

The first indicator of whether a program is narrowly tailored is
whether race-neutral alternatives were considered prior to enacting the
racial classification.?40 The ultimate goal of any set-aside program is to
eradicate discriminatory effects on minority contractors by increasing
their participation as prime and subcontractors on government construc-
tion projects.?4! Race-neutral programs that attempt to remove adminis-
trative and other nondiscriminatory barriers to minority contractor
participation achieve this goal.24? Before enacting a racial preference to
deal with discrimination in a local construction market, a government
should identify these nondiscriminatory barriers and consider the viability
of race-neutral alternatives to address such barriers.243 When the govern-
ment fails to consider these race-neutral alternatives to a racial classifica-
tion, the court will probably find that the racial preference is not narrowly
tailored.244

supra note 170 (extracting six factors that courts consider when applying narrowly
tailored test to racial classifications in set-aside programs).

239. See Memorandum from Walter Dellinger, supra note 170.

240. See Coral, 941 F.2d at 923 (holding that county satisfactorily considered
race-neutral alternatives).

241. See, e.g., Associated Gen. Contractors v. City of New Haven, 791 F. Supp.
941, 947 (D. Conn. 1992) (recognizing that primary purpose of all set-aside pro-
grams is to facilitate entry of minority contractors into local construction market
and to ensure their stabilization in that market), vacated, 41 F.3d 62 (2d Cir. 1994).

242. See Coral, 941 F.2d at 923 (discussing county’s attempt to hold training
sessions covering topics such as how to do business with government).

243, See City of Richmond v. J.A. Croson Co., 488 U.S. 469, 507 (1989) (find-
ing that set-aside plan was not narrowly tailored, in part, because city had not first
considered race-neutral means to increase minority participation). Some courts
identify the consideration of race-neutral alternatives as among the most impor-
tant considerations as to whether a set-aside is narrowly tailored. See Coral, 941
F.2d at 922 (identifying increases in minority participation without stigma and pre-
vention of windfall to previously established minority firms as reasons why consid-
eration of race-neutral alternatives is among most 1mportant con51deratlons under
narrowly tailored prong).

Although it is incumbent on a city to consider race-neutral programs before
enacting its set-aside program, it need not exhaust every race-neutral program that
could possibly increase minority contractor participation to satisty this factor
under the narrowly tailored prong. See id. at 923 (“[W]hile strict scrutiny requires
serious, good faith consideration of race-neutral alternatives, strict scrutiny does
not require exhaustion of every possible such alternative.”). Where race-neutral
alternatives would be “irrational, costly, unreasonable, and unlikely to succeed,” it
does not appear that the city must consider such alternatives before considering a
racial preference. See id.

244. See Contractors III, 91 F.3d 586, 609 (3d Cir. 1996), cert. denied, 117 S. Ct.
953 (1997) (finding that set-aside program was not narrowly tailored, in part, be-
cause race-neutral alternatives such as lowering administrative barriers to entry and
implementing training and financial assistance programs were not considered);
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Because several nondiscriminatory barriers to minority contractor
participation exist in any jurisdiction, there are several concomitant race-
neutral means available to eradicate these barriers and increase minority
contractor participation without using a racial preference.24> The govern-
ment could develop programs to inform minority contractors of public
construction contracting opportunities and provide information on “how
to do business” with the city.24¢ A race-neutral program of government
financing for these contractors could address barriers such as capital and
bonding requirements.247 Alternatively, the government might relax ad-
ministrative contract procurement requirements to make it easier for mi-
nority contractors to successfully bid on government construction
contracts.2*8 The establishment of training and financial assistance pro-
grams would assist minority contractors in becoming more effective and
more competitive in the local construction industry.24® Furthermore, the

Coral, 941 F.2d at 923 (finding that county sufficiently considered use of race-neu-
tral alternatives because county sponsored one or two training sessions per year for
small businesses which covered topics of doing business with government, small
business management and accounting techniques); Cone Corp. v. Hillsborough
County, 908 F.2d 908, 916 (11th Cir. 1990) (finding that county properly consid-
ered race-neutral alternatives after it integrated race-neutral alternatives into set-
aside program and adopted set-aside program only after race-neutral program
failed).

245. See Coral, 941 F.2d at 922-23 & n.12. Because minority contractors tend
to be relatively small and not established, many barriers to participation that these
contractors face are the products of factors other than race that any fledgling com-
pany would similarly face. See id. Therefore, courts recognize that “many of the
problems caused by the relative youth of minority-owned firms can be resolved
without resorting to stigmatizing and fractionalizing racial classifications.” Id. at
923.

246. See Contractors III, 91 F.3d at 608 (recognizing that several race-neutral
programs could increase minority contractor participation in local construction
industry).

247. See id. (discussing district court’s finding that relaxation of prequalifica-
tion and bonding requirements was available as race-neutral alternative).

248. See id. (noting that district court found government’s contract procure-
ment requirements presented “significant barriers” for minority contractors to
overcome before entering market of government-awarded construction projects).
The Contractors Ill court found that relaxing those requirements, such as pre-
qualification and bonding requirements, was a race-neutral alternative that would
probably lead to an increase of minority contractor participation in government
construction contracting. See id. The Third Circuit relied, in part, on this finding
to rule that Philadelphia’s set-aside program was not narrowly tailored. See id. at
609.

249. See id. at 608 (finding that city’s set-aside program was not narrowly tai-
lored and relying on, in part, lower court’s finding that government could have
implemented training and financial assistance programs to assist minority contrac-
tors in procuring government construction projects.). In Contractors III, the court
relied on prior government sponsored race-neutral programs that effectively in-
creased minority contractor participation, but were abandoned by the city prior to
implementation of its set-aside program. Seeid. In particular, the court pointed to
the Philadelphia Urban Coalition Minority Contractors Training and Assistance
Program that was substantially successful in training and helping minority contrac-
tors succeed in the construction industry. See id. It also pointed to a government
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‘government could enact legislation prohibiting discrimination in the pro-
vision of credit or bonding by local suppliers and banks.25°

2. Flexibility of Numerical Goals

Another indicator of a program’s narrow tailoring is its flexibility.25!
The program’s flexibility becomes an important factor because it allows
the government to adjust the program to ensure that only those minority
contractors who suffered discrimination are compensated.?52 Two attrib-
utes are needed to make a program permissively flexible. First, the pro-
gram should set minority participation goals on a case-by-case basis instead
of rigid numerical quotas or goals.?5® Setting goals on a contract-by-con-

certification program for minority contractors that successfully assisted these con-
tractors in obtaining federally funded construction projects in the Philadelphia
area, but was abandoned after the set aside was adopted. See id.

250. See City of Richmond v. J.A. Croson Co., 488 U.S. 469, 510 (1989) (“The
City may also act to prohibit discriniination in the provision of credit or bonding
by local suppliers and banks.”).

251. See, e.g., Associated Gen. Contractors of Am. v. City of Columbus, 936 F.
Supp. 1363, 1436 (S.D. Ohio 1996) (“A second prong of Croson’s narrowly tailored
requirement is flexibility.”).

252. See Croson, 488 U.S. at 508 (finding that Richmond’s set-aside plan was
not narrowly tailored, in part, for its failure to inquire into whether minority con-
tractors seeking relief under plan had suffered from effects of racial discrimina-
tion). The Ninth Circuit in Coral recognizéd that inflexible programs that
1mposed an unyleldmg quota or a “rigid numerical goal” ran the risk of granting
impressive “windfalls” to successful minority contractors “who have either over-
‘come or otherwise not felt the sting of discrimination in the relevant locality.”
Coral Constr. Co. v. King County, 941 F.2d 910, 924 (9th Cir. 1991); see also Croson,
488 U.S. at 508 (finding that set-aside programs that allow successful African-Amer-
ican, Hispanic or Asian-American entrepreneurs to enjoy preferences based solely
on race are not tailored to remedy effects of prior discrimination).

253. See Croson, 488 U.S. at 507-08 (finding Richmond’s plan was not narrowly
tailored, in part, because of its imposition of. “rigid numerical quota”); Coral, 941
F.2d at 924 (“An important means of achieving . . . flexibility is through use of case-
by-case utilization goals, rather than rigid numerical quotas or goals.”); Cone
Corp. v. Hillsborough County, 908 F.2d 908, 916 (11th Cir. 1990) (recognizing
Croson Court’s rejection of Richmond’s program, which imposed “rigid numerical
quota” because such program fails to consider whether particular minority con-
tractor had suffered from discrimination). In finding that a challenged set-aside
program satisfied Croson’s flexibility requirement, the Ninth Circuit pointed out
that the program remedied only “specifically identified discrimination.” See Associ-
ated Gen. Contractors of Cal. v. Coalition for Econ. Equlty, 950 F.2d 1401, 1417
(9th Cir. 1991). In that case, the set aside provided preferences only to those
minority groups “found to have previously received a lower percentage of specific
types of contracts than their availability to perform such work would suggest.” Id.
For instance, African-American-owned medical services and Asian- and Latino-
owned architectural, engineering-and computer firms did not receive preferences
under the program because they were not shown to be disadvantaged with respect
to the award of those contracts. See id. Similarly, a program is likely to be found
sufficiently flexible when it requires minority participation goals be established on
a contract-by-contract basis. See Cone, 908 F.2d at 916-17 (finding that program was
flexible when goals were set on individual projects in accordance with number of
qualified minority contractors available for each area to be subcontracted); Associ-
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tract basis is necessary to allow the program to be tailored to benefit only
those minority contractors who have suffered from discrimination.?5* Sec-
ond, the program should contain a waiver provision giving the govern-
ment authority to waive the goal when, for example, qualified minority
contractors are unavailable to bid on a project or when minority bids are
not competitive for reasons other than discrimination.?5% A waiver provi-
sion protects against a situation in which the government is forced to fill a
rigid thirty-percent quota by hiring minority contractors for a project
when no minority contractors are available, willing or qualified to bid on
that project.?56 A court may find a program not narrowly tailored when
the lack of a waiver provision constrains the government from preventing
this situation.257

3. Duration of Relief

A racial classification is more likely to pass the narrowly tailored test if
it contains a provision that terminates the program when the discrimina-

ated General Contractors of America, 936 F. Supp. at 1436 (finding that program was
flexible partly because it established participation goals on case-by-case basis); see
also Engineering Contractors Ass’n v. Metropolitan Dade County, 943 F. Supp.
1546, 1582 (S.D. Fla. 1996) (finding that program “appeared to have the requisite
flexibility required under Croson” because it required application of participation
goals on case-by-case basis and individual review of each contract before any reme-
dial measures could be invoked), aff’d, 122 F.3d 895 (11th Cir. 1997).

254. See Concrete Gen., Inc. v. Washington Suburban Sanitary Comm’n, 779
F. Supp. 370, 381 (D. Md. 1991) (recognizing that Croson “noted its constitutional
preference for programs that provide for an individualized inquiry, i.e., an inquiry
into whether a particular minority-owned firm has suffered and continues to suffer
from the effects of discrimination, before classifying the firm as eligible to receive
benefits”).

255. See Contractors 11, 6 F.3d 990, 1008 (3d Cir. 1993) (recognizing that nar-
rowly tailored inquiry should take into account whether program provides for waiv-
ers of preference); Coral, 941 F.2d at 917 (finding that program was flexible in part
because it provided for waiver of set-aside goal); Concrete General, 779 F. Supp. at
381 (finding that set-aside was not flexible because it failed to include “individual-
ized waiver provisions”). In Coral, the court stated that “a valid [set-aside] program
should include a waiver system that accounts for both the availability of qualified
[minority contractors] and whether the qualified [minority contractors] have suf-
fered from the effects of past discrimination by the County or prime [nonmi-
nority] contractors.” Coral, 941 F.2d at 924. The program in that case satisfied
both because waivers were available if (1) minority contractor’s were unavailable
to bid on a project and (2) minority contractor’s unreasonably high bid could not
be attributable to discrimination. See id.; see also Croson, 488 U.S. at 508 (finding
that provisions similar to those in Coral were “less problematic from an equal pro-
tection standpoint because they treat all candidates individually, rather than mak-
ing the color of an applicant’s skin the sole relevant consideration.”).

256. See Cone, 908 F.2d at 917 (finding that set-aside program was valid and
distinguishing it from invalid Richmond plan in Croson where “in order to fill a
rigid quota [Richmond] is required to hire [minority contractors] for a job that no
[minority contractors] are available, willing, or qualified to do”).

257. See id.
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tory effects are no longer present.258 For example, such a provision might
require the government to reevaluate the program on a periodic basis to
determine its ongoing effectiveness and applicability. Also, the provision
may mandate that the program expire when data gathered by the govern-
ment objectively indicates that racial discrimination no longer exists.?%°
Alternatively, the program could terminate relief to minority contractors
on an individual basis when minority contractors “graduate” from the pro-
gram or are no longer suffering from the effects of discrimination.260

4.  Geographical Scope of Program

A government has authority to eradicate the effects of racial discrimi-
nation only within its own legislative jurisdiction.26! This requires the en-
acting jurisdiction to geographically limit its program to within its
jurisdictional boundaries.?62 To limit the program in this fashion, the gov-

258. See Adarand Constructors v. Pena, 515 U.S. 200, 215 (1995) (stating that
duration of set-aside program must be considered in determining “whether the
program was appropriately limited such that it ‘will not last longer than the dis-
criminatory effects it is designed to eliminate’” (quoting Fullilove v. Klutznick, 448
U.S. 448, 513 (1980))); Engineering Contractors, 943 F. Supp. at 1582 (considering
duration of program in determining whether program was narrowly tailored); Con-
crete General, 779 F. Supp. at 381 (finding that set-aside plan was not narrowly tai-
lored partly because it did not contain termination provision that would end the
program once it served its purpose); see also United States v. Paradise, 480 U.S. 149,
189 (1987) (assessing duration of program to promote more minorities to Ala-
bama troopers in determining whether it was narrowly tailored); Local 28 of Sheet
Metal Workers Int’l Ass'n v. EEOC, 478 U.S. 421, 481 (1986) (examining duration
in determining whether union’s affirmative action plan was narrowly tailored).

259. See Concrete General, 779 F. Supp. at 381-82 (finding that re-evaluation
provisions in set-aside program were important in determining whether program is
narrowly tailored); see also Associated General Contractors of Am., 936 F. Supp. at 1436-
37 (noting that requirement mandating annual review of set-aside program is im-
portant in determining whether program is narrowly tailored); cf. Engineering Con-
tractors, 943 F. Supp. at 1582 (considering whether program required re-evaluation
by government on periodic basis in determining whether program is narrowly
tailored).

260. See Concrete General, 779 F. Supp. at 381 (indicating that graduation provi-
sion would weigh in favor of set-aside program to satisfy narrowly tailored prong).

261. See Croson, 488 U.S. at 491-92 (“[A] state or local subdivision (if delegated
the authority from the State) has the authority to eradicate the effects of private
discrimination within its own legislative jurisdiction.”). Similarly, in Croson, Justice
Scalia recognized that “there is only one circumstance in which the States may act
by race to ‘undo the effects of past discrimination’: where that is necessary to elimi-
nate their own maintenance of a system of unlawful racial classification.” Id. at 524
(Scalia, J., concurring). Where society-wide discrimination exists, that may be
properly remedied only by Congress, not the states. See Coral Constr. Co. v. King
County, 941 F.2d 910, 925 (9th Cir. 1991) (“The task of remedying society-wide
discrimination rests exclusively with Congress.”); Milwaukee County Pavers Assoc.
v. Fiedler, 922 F.2d 419, 423-24 (7th Cir. 1991) (“The joint lesson of Fullilove and
Croson is that the federal government can, by virtue of the enforcement clause of
the Fourteenth Amendment, engage in affirmative action with a freer hand than
states and municipalities can do.”).

262. See Contractors II, 6 F.3d 990, 1008 (3d Cir. 1993) (noting that courts
should consider whether plan is limited in its geographic scope); Associated Gen.
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ernment must restrict participation in the program to only those contrac-
tors who have been discriminated against within that government’s
borders.?63 When the government identifies discriminatory activity within
its borders under the “compelling interest prong,” a presumption arises
that minority contractors, once victims of racial discrimination, have be-
come or have attempted to become active participants in the enacting ju-
risdiction’s construction market.?6% Such contractors are eligible
participants in the set-aside program.265 Conversely, minority contractors
that are newcomers to the government’s construction market or otherwise
“untarnished by the systemic discriminatory practices” are not eligible to
participate in the set-aside program.26¢ A program should allow only mi-
nority contractors of the former group to participate in order to prevent
the program from becoming overbroad and negating a finding that the
program is narrowly tailored.267

Contractors v. Coalition for Econ. Equity, 950 F.2d 1401, 1416 (9th Cir. 1991) (not-
ing that set aside plan must be limited to its “enacting jurisdiction”); Associated
General Contractors of America, 936 F. Supp. at 1438 (“Under Croson, race- and gen-
der-specific remedies must be limited in their geographical scope.”).

263. See Coral, 941 F.2d at 925 (considering what is proper geographical scope
of county’s set-aside program). This requirement does not require a minority con-
tractor to identify specific instances of discrimination before participating in the
program. See id.; se¢ also Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 287 (1986)
(O’Connor, J., concurring) (finding that affirmative action plan “need not be lim-
ited to the remedying of specific instances of identified discrimination for it to be
deemed sufficiently ‘narrowly tailored’”); Associated General Contractors, 950 F.2d at
1417 n.12 (rejecting argument that program must provide relief to only those spe-
cific individuals who have been identified as victims of discrimination); Associated
Gen. Contractors v. City of S.F., 748 F. Supp. 1443, 1455 (N.D. Cal. 1990) (“[A]n
iron clad requirement limiting any remedy to individuals personally proven to
have suffered prior discrimination would render any race conscious remedy super-
fluous.”), aff’d, 950 F.2d 1401 (9th Cir. 1991). Rather, where a government suc-
cessfully demonstrates an inference of racial discrimination within its local
construction market under the compelling interest prong, a presumption arises
that all minority contractors participating within that market have been victims of
that racial discrimination. See Coral, 941 F.2d at 925.

264. See Coral, 941 F.2d at 925. The court qualified this presumption by not-
ing that it might be overcome in a proper case. See id. at 925 n.14.

265. See id. at 925 (stating that county would not have to show specific in-
stances of discrimination, rather, simply proving discrimination existed within
business community was enough).

266. See id. Itis reasonable to presume a MBE suffered discrimination if there
was systematic discrimination in the jurisdiction. Se¢id. A MBE must establish that
it is, or attempted to become, a participant in the jurisdiction’s business commu-
nity, however, for the presumption to attach. See id.

267. Compare City of Richmond v. J.A. Croson Co., 488 U.S. 469, 508 (1989)
(invalidating set-aside program, in part, when government failed to inquire
whether minority contractor,s participation in program had suffered discrimina-
tory effects of discrimination within government’s jurisdiction), and Coral, 941 F.2d
at 925 (“Since King County’s program permits [minority contractor] participation
even by [minority contractors] who have no prior contact with King County, the
program is overbroad to that extent.”), with Associated General Contractors, 950 F.2d
at 1417 (finding program comports with geographical limitations set out in Croson
when program “provides preferences only to those minority groups found to have
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5. Comparison of Program’s Goal to Relevant Market

Another indicia of a narrowly tailored set-aside program is the rela-
tion of the numerical participation goal stated in the program to the rele-
vant market.268 A set-aside goal should be based on the number of
qualified minority contractors in the local construction market, as goals
based on an arbitrary number or on a percentage of the minority popula-
tion will not suffice.26° For example, if minority contractors comprise

previously received a lower percentage of specific types of contracts than their
availability to perform such work would suggest”).

268. See Contractors 111, 91 F.3d 586, 606-08 (3d Cir. 1996), cert. denied, 117 S.
Ct. 953 (1997) (determining whether set aside was narrowly tailored based, in part,
on whether 15% goal was based on number of qualified minority contractors in
local market); Contractors II, 6 F.3d 990, 1008 (3d Cir. 1993) (considering statistics
on which stated numerical participation goal is based in determining whether set
aside is narrowly tailored); Concrete Gen., Inc. v. Washington Suburban Sanitary
Comm’n, 779 F. Supp. 370, 382 (D. Md. 1991) (“(Iln this case, the [set-aside
plan]’s numerical goal, although not a rigid numerical quota, substantially exceed-
ing the percentage of qualified minority-owned firms in the marketplace.”); Associ-
ated Gen. Contractors of Am. v. City of Columbus, 936 F. Supp. 1363, 1438 (S.D.
Ohio 1996) (“The numerical goals of the [set-aside plan] are not narrowly tailored
to the goal of remedying past discrimination.”).

It is necessary that findings of this nature be made regarding the number of
qualified minority contractors and their level of participation in the local construc-
tion industry, with the participation goal related to those findings. See Croson, 488
U.S. at 510. When the remedy is instead based on the percentage of minorities
residing in the local market, that goal “cannot be said to be narrowly tailored to
any goal, except perhaps outright racial balancing.” Id. at 507.

" 269. See Croson, 488 U.S. at 501-02, 507 (determining that percentage of con-
tracting dollars set aside for minority contractors must be related to goal of reme-
dying effects of prior discrimination on minority contractors); see also Associated
General Contractors of America, 936 F. Supp. at 1438 (recognizing Croson’s considera-
tion that “percentage of contracting dollars set aside for [minority contractors]
must be related to the goal of remedying prior discrimination”). The Court in
Croson rejected the idea that the percentage of minority contractors receiving con-
tracts should approximate the percentage of minorities in the general population,
stating that the 30% set-aside quota tied to the percentage of minority population
was not narrowly tailored to any goal because “it rests upon the ‘completely unreal-
istic’ assumption that minorities will choose a particular trade in lockstep propor-
tion to their representation in the local population.” Croson, 488 U.S. at 501-02.
The Court, therefore, made it necessary that a minority participation goal be based
on findings made regarding the number of qualified minority contractors and
their level of participation in the local construction industry. See id. at 510. When
the remedy is instead based on the percentage of minorities residing in the local
market, that goal “cannot be said to be narrowly tailored to any goal, except per-
haps outright racial balancing.” Id. at 507. For example, in Contractors III, the
court affirmed the lower court’s ruling that a 15% minority participation goal was
not narrowly tailored, stating:

The record supports the district court’s findings that the [government’s]

attention at the time of the original enactment [of the goal] was focused

solely on the percentage of minorities and women in the general popula-
tion and that the [government] made no effort . . . to determine how the

[set-aside program] might be drafted to remedy particular discrimina-

tion—to achieve, for example, the appropriate market share for black

contractors that would have existed, had the purported discrimination

not occurred. . .. [TThe goal was either arbitrarily chosen or, at least, the
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6.5% of all contractors in a given construction market, but minorities
make up 25% to 30% of the population, the set-aside goal should be based
on the 6.5% figure because the 25% to 30% figure is not an accurate indi-
cator of the number of minority contractors in the relevant market.270
Although this connection must play a role in the enacting jurisdiction’s
boundaries, it is not required that the goal correspond exactly to the per-
centage of available minority contractors.2’7 Nonetheless, if the goal sig-
nificantly exceeds the percentage of available minority contractors in the
local market, the program may fail the narrowly tailored prong.272

Council’s sole reference point was the minority percentage in the

population.

Contractors III, 91 F.3d at 606-08. Similarly, the district court in Concrete General
found the stated 25% goal not narrowly tailored because “the goal of the [set
aside], like the minority set aside provision in Richmond, is designed to achieve
the award of contracts to minority-owned firms in proportion to the percentage of
minorities in the general population, rather than to remedy past discrimination
within the specific workplace.” Concrete General, 779 F. Supp. at 382. Because the
goal’s 25% was related to the 25% to 30% minority population, not to the 6.54%
qualified minority contractor population, the court found the goal to be unconsti-
tutionally overbroad. See id.

270. See, e.g., Concrete General, 779 F. Supp. at 382 (finding that goal of set
aside was not narrowly tailored because it was based on minority population, not
population of qualified minority contractors). This demonstration is based on the
situation presented in Concrete General. Id. There, the government set a goal of
25% minority participation. See id. The minority population was approximately
20% to 25% of the general population. See id. The number of minority contractors
in the local labor market was 6.54%. See id. Because the government gave no justi-
fication for its 25% goal, the court reasoned that the goal was based on the 20% to
25% minority population and not related to the 6.54% minority contractors popu-
lation in the local labor market. See id. This goal, the court found, was overbroad
and failed to be narrowly tailored to remedy discrimination felt by local minority
contractors. See id.

271. See Contractors III, 91 F.3d at 608 (suggesting that percentage of minority
contractors in local market is not necessarily ceiling for set-aside goal and that it is
possible that “some premium could be justified under some circumstances”); Con-
tractors II, 6 F.3d at 1009 (determining that Croson does not impose requirement
that participation goal must precisely correspond to percentage of available minor-
ity contractors).

272. See Contractors III, 91 F.3d at 607 (finding that goal of 15%, when quali-
fied minority contractors made up only 0.7% of local labor market, was not nar-
rowly tailored); Engineering Contractors Ass’n v. Metropolitan Dade County, 943
F. Supp. 1546, 1583 (S.D. Fla. 1996) (holding that goals of 19% and 15%, when
minority contractors made up only between 3.4% and 5.2% of local labor market,
were not narrowly tailored), aff’d, 122 F.3d 895 (11th Cir. 1997); Associated General
Contractors of America, 936 F. Supp. at 1438 (finding that goal of 10%, when quali-
fied minority contractors made up only 2.25% of local labor market, was not nar-
rowly tailored); Concrete General, 779 F. Supp. at 382 (finding that goal of 25% was
not narrowly tailored because it “substantially exceed[ed]” 6.54% minority con-
tractor population in local labor market).
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-6.  Burden of Program on Nonminority Contractors

Finally, a set-aside program that places a heavy burden on nonmi-
nority contractors will not be considered narrowly tailored.2’®> When de-
termining the appropriate burden that nonminority contractors should
bear, courts look to the extent that the provided relief disrupts the “settled
rights and expectations” of nonminority contractors.2’4 A set-aside pro-
gram could upset such settled rights and expectations if it impairs existing
contracts between nonminority contractors and the government.2’> This
rarely occurs, however, because set-aside programs administer relief dur-
ing the bidding process, before the contract is formed between the con-
tractor and the state.?’6 A program could also impair these settled rights
and expectations when the program has a profound exclusionary effect on

273. See Associated Gen. Contractors v. Coalition for. Econ. Equity, 950. F.2d
1401, 1417 (9th Cir. 1991) (considering extent set-aside program burdens nonmi-
nority contractors in determining whether program was narrowly tailored); Associ-
ated General Contractors of America, 936 F. Supp. at 1439 (“Another factor germane
to [the] narrow tailoring [of a set-aside program] is the impact of the relief on the
rights of third parties [and nonminority contractors].”); ‘Concrete General, 779 F.
Supp. at 382-83 (analyzing burden set-aside program imposes on nonminority con-
tractors in determining whether program is narrowly tailored); Main Line Paving
Co. v. Board of Educ., 725 F. Supp. 1349, 1362 (E.D. Pa. 1989) (finding that pro-
gram is narrowly tailored, in part, if it is “structured in a way that minimizes the
burden on nonminorit[y contractors], so that [they] are not asked to shoulder an
undue share of the cost of remedying discrimination”).

274. See Associated General Contractors of America, 936 F. Supp. at 1439 (“In de-
termining the appropriate burden to be shouldered by non-minorities, courts
must look to the extent to which the relief disrupts settled ‘rights and expecta-
tions.”” (quoting Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 277 (1986) (Powell,
J., plurality opinion))). In Whygant, a nonminority school teacher challenged a
race-preferential layoff scheme under which she was laid off. Wygant, 476 U.S. at
270-72 (Powell, ]., plurality opinion). The Court determined that the loss of an
existing job was too high a burden to place on innocent parties and, thus, found it
to be not sufficiently narrowly tailored. See id. at 283 (Powell, J., plurality opinion).
The Court reasoned that this burden was too high partly because this teacher had
an expectation of continued employment. See id. (Powell, J., plurality opinion).
Carrying this analysis over into the realm of government construction contracting,
the burden placed on nonminority contractors under a set-aside program could
similarly be viewed as disrupting the settled rights and expectations of nonminority
contractors when contractors are low bidders for a job, but lose the contract on
account of the set-aside program. See Main Line Paving Co., 725 F. Supp. at 1362
(“When a remedy is limited and properly tailored, some sharing of the burden by
innocent third parties may be unavoidable and does not render a remedial pro-
gram unconstitutional. But the government’s compelling need to employ a race-
conscious remedy must outweigh the unfairness to innocent nonminorities.”).
Although the issue has not been raised, one might argue that there is no unfair-
ness to nonminority contractors in the local market when these contractors are
responsible for creating the discriminatory practices, that the set-aside program is
attempting to remedy. '

275. See Memorandum from Walter Dellinger, supra note 170 (“In the con-
tracting area, a racial or ethnic classification would upset settled expectations if it
impaired an existing contract that had been awarded to a person who is not in-
cluded in the classification.”).

276. See id.
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nonminority contractors.2’7 Determining whether a program has such an
exclusionary effect, however, is not always clear.2’® Nevertheless, it is sug-
gested that this impermissible exclusionary effect may exist when a nonmi-
nority contractor makes a “substantial effort” to win a public construction
contract only to be denied because the contractor failed to employ the
required number of minority subcontractors.?2’® More significantly, one
court has implicitly found that set-aside programs, by their very nature,
have significant impact on the rights and responsibilities of nonminority
contractors who attempt to bid on government construction contracts.280

279. See id.

278. See Engineering Contractors Ass'n v. Metropolitan Dade County, 943 F.
Supp. 1546, 1583 (S.D. Fla. 1996) (determining how severe set-aside program in-
fringed on nonminority contractor’s settled rights and expectations and taking
note that in employment setting, denial of future employment opportunity was not
as intrusive burden as loss of existing contract), affd, 122 F.3d 895 (11th Cir.
1997); see also Wygant, 476 U.S. at 282-83 (finding that “denial of a future employ-
ment opportunity is not as intrusive as loss of an existing job” for purposes of
analyzing burden that racially preferential layoff scheme imposed on innocent par-
ties). But see Local 28 of Sheet Metal Workers Int’l Ass’n v. EEOC, 478 U.S. 421,
488 n.3 (1986) (“[I1t is too simplistic to conclude . . . that hiring [or other employ-
ment] goals withstand constitutional muster whereas layoffs do not. . . . The
proper constitutional inquiry focuses on the effect, if any, and the diffuseness of
the burden imposed on innocent nonminorities, not on the label applied to the
particular employment plan at issue.”). Adapting that observation, however, to the
situation in which a contractor expends considerable time and money to win a bid
only to lose out because the contractor failed to adhere to the set-aside provisions
proved to be difficult. See Engineering Contractors, 943 F. Supp. at 1583 (“When it
comes to winning or losing contracting or subcontracting bid proposals the analy-
sis is not so clear-cut.”). Notwithstanding the difficulty in ascertaining the infringe-
ment that a set-aside program could have on a nonminority contractor, the court
in Engineering Contractors seriously questioned whether nonminority contractors
were being asked to bear a permissible burden under the Metro Dade County set-
aside program. Id. '

279. See Engineering Contractors, 943 F. Supp. at 1583 (stating that district court
in Engineering Contractors did not establish any standard by which to judge burden
that set-aside programs impose on nonminority contractors). Nevertheless, the
court indicated that the burden was considerable when a set-aside program could
cause a nonminority contractor to lose a contract because of failure to adhere to
the requirements of the set-aside program. See id. The court explained the effort
involved in making a bid:

[Plutting together a bid for a subcontracting job of approximately $1

million and [sic] can take up to a week to prepare and as much as two to

three weeks for a $3-4 million project. This is a significant time and re-
source commitment. Because Dade County awards contracts to the low-

est bidder, it is fair to assume that firms make a substantial effort to

develop the lowest bid possible. The Court seriously questions whether it

is an appropriate burden for a nonminority firm to expend this level of

effort in developing what turns out to be the low bid, but is then denied

the contract award because the contractor was not able to hire the re-

quired number of [minority subcontractors] under a participation goal

requirement.
Id.

280. See Associated Gen. Contractors of Am. v. City of Columbus, 936 F. Supp.
1363, 1439 (S.D. Ohio 1996) (determining that set-aside program had “significant
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The same court also acknowledged that this fact alone should not invali-
date a set-aside program; rather it should merely weigh against the pro-
gram being found narrowly tailored.?8!

IV. ImpACT OF STRICT SCRUTINY STANDARD

Recent Supreme Court decisions that apply strict scrutiny to affirma-
tive action programs granting preferential treatment to minority contrac-
tors have had a profoundly detrimental effect on those programs.282
Collectively, these decisions have affected minority businesses, the execu-
tive branch of the federal government (especially administrative agencies),
Congress, state legislatures and lower federal and state courts. Application
of strict scrutiny in this arena has forced federal and state governments to
suspend, reformulate or terminate existing programs in large numbers in
response to the new constitutional test being applied to these pro-
grams.?83 Programs surviving the legislative chopping block have been
the subject of litigation, and many of these programs have been judicially
invalidated.?84 This trend is likely to continue, in light of the fact that
most of these programs were originally enacted to conform with the lesser
standard of intermediate scrutiny, not the higher level of scrutiny imposed
by Croson and Adarand.?85 Inevitably, most affirmative action programs in
their current state will fail to pass constitutional muster.

Adarand and Croson appear to have a similarly detrimental impact on
both racial- and gender-based affirmative action programs existing outside
the realm of government construction contracts. Courts and legislatures
are currently questioning racial preferences in civil employment and lay-
offs, higher education admissions, housing and the military. Additionally,
gender-based preferences are not immune from attack, as some commen-
tators advocate abolishing the intermediate scrutiny standard under which

impact on the rights and responsibilities of majority contractors and non African-
American minorities seeking to bid en City contracts” that “may be considered in

- weighing the total impact of the other factors which make up the narrow tailoring
analysis”).

281. See id. (“While this fact alone would not provide a basis in this case for
holding the [set-aside plan] invalid, it nonetheless'may be considered in weighing
the total impact of the other factors which make up the narrow tailoring
analysis.”).

282. For a discussion of recent Supreme Court decisions ruling on set-aside
programs providing preferential treatment to minority contractors, see supra notes
69-168 and accompanying text.

283. For a discussion of how strict scrutiny has affected the treatment of set-
aside programs in the lower courts, see supra notes 169-281 and accompanymg
text.

284. For a discussion of set-aside programs that have been invalidated under
the strict scrutiny standard, see supra notes 169-281 and accompanying text.

285. For a discussion of Croson, see supra notes 92-129 and accompanying text.
For a discussion of Adarand, see supra notes 139-68 and accompanying text.
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such preferences are currently judged, in favor of the more stringent strict
scrutiny standard now applied to racial preferences.286

Nonetheless, with regard to construction contracting, governments
may take steps to ensure that their set-aside programs will withstand a con-
stitutional attack. In light of the prior holdings of the Supreme Court and
circuit and district court decisions, it seems that a constitutional set aside
program would include these features: (1) substantial statistical evidence,
preferably in the form of a disparity study, from which an inference of
racial discrimination can be inferred; (2) anecdotal evidence of discrimi-
nation by minority contractors, city officials or members of trade associa-
tions who can offer testimony of racial discrimination occurring within the
jurisdiction; (3) consideration and implementation, if possible, of race-
neutral means to increase minority contractor participation including
training and financial assistance programs; (4) inclusion of waiver provi-
sions that would allow the government to waive the set-aside requirements
in appropriate circumstances; (5) termination, reevaluation or graduation
provisions that allow for the set-aside program to cease when remedial re-
lief is no longer needed; (6) limiting application of the set-aside program
to minority contractors who have participated in the enacting jurisdic-
tion’s construction market; (7) formulation of minority contractor partici-
pation goals based on the number of qualified minority contractors in the
local construction industry; and (8) administering the set aside’s remedial
action in the bidding stage to lessen the program’s impact on nonminority
contractor’s rights.

The impending legal challenge that most set-aside statutes will inevita-
bly face is formidable, yet potentially surmountable. By taking steps now,
governments can ensure that set-aside statutes will continue to provide
remedies to minority contractors in need of protection from racial dis-
crimination that occurs within their local construction industry.

Steven K. DiLiberto

286. See Eric C. Milby, Adarand Constructors, Inc. v. Pena: Signaling the End of
Affirmative Action, 6 WiDENER ]J. Pus. L. 263, 319-20 (1996) (discussing effect
Adarand will have on gender-biased preferences and suggesting that Supreme
Court may hold that strict scrutiny applies to gender-based preferences as well as
race-based preferences).
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