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NATURE, CULTURE, AND SOCIAL
ENGINEERING: REFLECTIONS ON
EVOLUTION AND EQUALITY

LINDA C. McCLAIN

1. INTRODUGING THE PROBLEM

In the United States, evidence of the success of legal feminism’s
equality project is visible in. the constitutional commitment to
equal opportunity and prohibitions against legislating based on
fixed notions about gender roles,! as well as in the move toward
greater sex equality in family law and other areas of private law.®
However, sex inequality persists, and substantive equality remains
elusive.® Social cooperation between women and men in various
domains of society is assumed to be a fundamental and necessary
building block of society, but it proves hard to secure on terms
of equality.

Why is sex equality so hard to achieve? One answer is that femi-
nist quests for equaﬂlty in anate and public life are a form of
misguided §cial éhgineering that ignores natural sex difference,

: hardwired by evolution, as it were, into male and female brains.
This chapter examines arguments that nature constrains feminist
law reform. Appeals to nature argue that brain science and evo-
Iutionary psychology find salient differences between women and
men, limiting what social engineering can achieve in fostering
sex equality or reforming family law. These conternporary claims,

347
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cast in the language of hardwired brain circuitry, may signal a new
form of the sameness-difference debate: that is, what are the real
differences between the sexes, and what difference does differ
ence make for law and policy? As such, they invite scrutiny by le-
gal feminists. _

~ This chapter poinis out a curious feature in some appeals to
natural difference: even as critiques of feminist social engineering
invoke nature, problems posed by nature feature as a reason to
embrace social engineering in the form of the social institution
of martiage. This view of nature is distinct from the conservative
religicus argument that, because marmiage—"the naniral family”
—reflects the created order, feminist social engineering of the fam-
ily is dangerous.*

The appeal to differences between “male” and “female” brains
as “hardwired” and a potent explanation for the persistence of
gender differences and sex inequality garners charges of “neuro-
sexism.” Critics offer as cautionary tales many historical examples
of claims that basic differences between the male and female brain
explained the basic inferiority of females and their unsuitability
for many male-occupied spheres.® They also criticize the underly-
ing studies and experiments on which claims about sex diiferences
and their implications rest. For legal scholars, these historical ex-
amples resonate with classic examples of how jurists appealed to
basic differences between women and men to rationalize women’s
exclusion from full pariicipation in society. As a legal scholar, I
shall not attempt to assess the adequacy of the science of sex differ-
ences. Instead, I shall draw on careful work by scientists and phi-
losophers that reveals the flaws of this body of work. Dichotomies
with profound implications for assessing sex roles and the possibil-
ity of social engineering rest on startlingly flimsy evidence. Such
flimsy foundations for farreaching claims about sex difference
are of obvious concern when the question is whether hardwired,

- .natural-differences between men and women doom any feminist
efforts at social engineering to promote greater equality. Neurosci-
ence, the philosopher Cordelia Fine argues, gives a “fresh zing” to
“old stereotypes.”™

I link recent popularizing accounts of male and female brains
with accounts of evolutionary-science concermning human mate
selection and parenting because evolution often features in ac-
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" Nature, Culiure, and Social Engineering 349

_..comnts of the origin of sex differences. Popularizing works such
~asjL.ovann Brizendine’s companion books, The Female Brain and
The Male Brain, refer repeatedly to how our “Stone Age” brains
and their ancient “circuitry” shape our contemporary desires and
behaviors.” Deterministic language about brains being on “auto-
pilot” or nature just “taking its course” envisions men and women
being driven by processes that operate at an unconscious level. A
common element is appeal to difference rooted in evolution to ex-
plain persistence of sex inequality and to sound a cautionary note
about social engineering. Supposed hardwired brain differences
feature in explanations for all manner of social practices and for
why equality is hard to attain. My focus is primarily on gender rela-
tions with respect to egalitarian marriage and work/life balance
{or work/Tamily conflict). I observe the tension between the view
that intractable, and likely innate, gender differences doom efforts
at social engineering to change gender roles and the view thart,
in light of changing economic and demographic trends, men, in
particular, should adapt and that public policy can employ social
engineering to encourage the evolution of new understandings of
manhood, fatherhood, and masculinity.

2. APPEALS TO NATURE AS A CONSTRAINT ON EQuarLrry
Male and Female Brains and Evolutionary Psychology

The appeal to nature as a constraint on equality enlists brain sci-
ence and evolutionary psychology, which reportedly find salient
differences hetween women and men, linked to different repro-
ductive biclogy and reproductive strategies, These differences
limit what social engineering can achieve.

In the 1990s, a flurry of books, including Robert Wright's The
Moral Animal® and David Buss’s The Fuolution of Desire,? introduced
“basic concepts of evolutionary psychology and sociobiology, pro-
posing that science shed light on sex difference, why men and
women had different views about the harm of rape and sexwal ha-
rassment, and why they made different choices about work-family
balance.' Wright criticized feminist legal theorists for avoiding sci-
ence. He argued that “many of the differences between men and
womien are more stubborn than most feminists wounld like, and
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complicate the quest for—even the definition of—social equality
between the sexes.”'! In the eaxly twenty—ﬁrst century, brain science
rivets popular attention. Once again, evolution presents limits to
social engineering and affirms sex difference. Enthusing about the~
neurepsychiatrist- Louand Brizendine’s work in popular sciencef
The Female Brain,'? the journalist David Brooks opined: “Once radi-
cals dreamed of new ways of living, but now happiness seems to
consist of living in harmony with the patterns that nature and evo-
lation laid down long, long ago.™®

What are these differences, and what patterns do they pre-
scribe? Brizendine declares that “more than 99 percent of male
and female genetic coding is exactly the same,” but the 1 percent
difference “influences every single cell in our bodies.”'* The inside
flap of the book cover of The Female Brain promises neurological
explanations for such sex differences as these:

° “A woman uses about 20,000 words per day, while 2 man
uses about 7,000.”

* “A woman knows what people are feeling, while a man
can’t spot an emotion unless somebody cries or threatens
bodily harm.”

s “Thoughts about sex enter a woman’s brain once every
couple of days but enter a man’s brain about once every
minute.”

Brizendine tuwrns to evolutionary theory to explain the roots of
brain differences. However, she is not quietist about human na-
ture. Biology need not be destiny if we understand how evoluiion-
ary, biological, and cultural forces shape us. Social engmeermg in-
formed by biology heolds promise:

Biology powerfully aiffects us but does not lock in our reality. We
can alter that reality and use our intelligence and determination
both to celebrate and, when necessary, to change the effects of
sex hormones on brain structure, behavior, reality, creativity—and
destiny.!®

What does thisrinterplay of biclogy and human will suggest about
social cooperation on terms of equality? I focus on Brizendine’s
use of evolutionary theory to interpret brain difference and its
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Nature, Culture, and Social Engineering 351

implications-foir intimate and family life. (I do not here assess
whether Brizendine gets the science of brain difference right,
though later in the chapter I will discuss criticisms by scientists that
she does not. )¢

The “Stone Age” Female Brain

Contemporary females, Brizendine asserts, inherit the “ancient
circuitry” of “our most successful foremothers.”” Teenage girls’
drive for social connection with each other has biclogical and hor-
monal reasons. Intimacy “activates the pleasure centers in a girl’s
brain,” triggering a near-orgasmic “major dopamine and oxytocin
rush.”® Girls are motivated “on a molecular and a neurological
level” to “ease and even prevent social conflict” and to “maintain
.. . the relationship at all costs.”*® These findings sound similar to
those made by Carol Gilligan and her colleagues on how girls work
to maintain connection.®

Connection among females has evolutionary roots as a strategy
of protection against aggressive males, evident in studies of female
mammals that develop stress responses to “tend and befriend” and
to form social groups “that promote safeiy and reduce distress for
the self and offspring.” “These female networks” also share in-
fant care and “information about where to find food” and model
“maternal behavior for younger females.” Social connectedness,
thus, contributes to reproductive success.”® Today’s teen females,
as they “reach” optimal fertility, undertake similar strategies,**

Competition is as hardwired as cooperation. Brizendine atixi-
butes the “biology of mean girls"—the harsh tactics of teen-girl
chques—to a “survival” strategy of “sexual competition” for the
best male mates, a “biological imperative to compete for sexual at-
tractiveness.”” Success, for both sexes, requires “some aggression,”
and relevant hormone levels rise during puberty.®

Our “Stone Age brains” also shape mate selection, sex, and
motherhood.” Brizendine repeats evolutionary psychology’s fa-
miliar story of the male who chases and the female who chooses,
claiming that it is “not sex stereotyping” but “the brain architec-
ture of love, engineered by the repreductive winners in evolu-
tion.”® Contemporary couples proceed “down an ancient pair-
bonding path,” over which they have “litde control.”®
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Brizendine draws on Buss's influential work on the different
qualities women and men seek in mates.” Women are “less con-
cerned with a potential husband’s visual appeal and more inter-
ested in his material resources and social statns” and prefer a
slightly older partner.® “Scientists conclude” that these “universal”
mate preferences are part of the “inherited architecture of the
fernale brain’s mate-choice system” and are “presumed 1o serve
a purpose.”®
What purpose? Brizendine turns to the evolutionary biology
scholar Robert Trivers, who explains female mate selection as a
sound investment strategy stemming from women’s limited num-
ber of eggs and their greater investment than men in bearing and
raising children. A man “can impregnate a woman with one act of
intercourse and walk away”; a woman is “left with nine months of
pregnancy, the perils of childbirth, months of breast feeding,” and
“trying to ensure that child’s survival.”™ Ancient necessities led
females to seek longterm male pariners to ensure reproductive
success; those who “faced these challenges alone were less likely
to have been successful in propagating their genes.” Brizendine
is skeptical about whether contemporary “single motherhood . . .
will succeed,” noting that, even today, “in some primitive cultures,”
a father’s presence enhances a child’s survival rates, making a fe-
male’s “safest bet” a long-term male partner to offer protection
and improved access to “food, shelter and other resources.” In
effect, women’s need for protection and provision explains the so- ,
called sex contract posited by evolutionary theorists. By} z en div 2
Men's ancient brain ci_rcuitry, %E?Pdm%ﬁ@TBUSS, leads them to g P e )
seek wives who are “physically attractive, between ages twenty and ) r 4
forty,” and with “clear skin, bright eyes, full lips, shiny hair, and PV e VLG ag
curvy, hourglass figures.”® These traits are “strong visual markers
of [female] fertility,” which offers men “the biggest reproductive
payoff for theirinvestment.” But “the most reproductively success-
ful males also need to pick women who will mate only with them,”
ensuring their paternity.®
Men’s concern with paternity supposedly explains their con-
cern with women’s social reputation. Brizendine explains that if
a woman had sex with a man on a first date or “showed off” about
former bed partners, “his Stone Age brain might have judged
that she would be unfaithful or had a bad reputation.” But male
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“seduction and abandonment” is an old problem.* Thus, male
and female reproductive strategies put them at odds. Evolution, in
effect, explains the sexual double standard. High paternal invest
ment requires men’s certainty of paternity.

However, this model suggests that inen have little to lose in ran-
dom and casual sexual encounters. Why wouldn’t they care about
any potential offspring they father, if their strategy is to maxi-
mize their reproductive success? The premise implies that if men
spread around enough genes, even if they do not personally invest
in parental care for ali offspring, some may survive because of the
mother’s efforts.

Male sexual jealousy, thus, has evolutionary roots and “adap-
tive functions”—preventing infidelity and ensuring paternity;* it
also has enormous costs, evident in domestic violence.® Drawing
on evolutionary science, Judge Richard Posner argues the “biology
of sex” explains men’s mate-guarding behaviors such as “physical
sequestration of wives, disparagement of female sexuality,” and fe-
male genital mutilation.”® The sexes are in conflict, rather than in
cooperation; these male behaviors subvert female choice.*

The “Ancient” Male Brain

In The Male Brain, a shorter, companion volume to The Fenale
Brain, Brizendine carries forward her basic themes of how ancient
brain circuitry shapes men and women differently. I shall summa-
rize the discussion most pertinent to this chapter—how “the an-
cient matng brain” and “daddy brain” work—and then discuss
criticisms of Brizendine’s claims. Because imagery can be so evoca-
tive, it is worth observing the differences in the cover art: a brain
formed by telephone cord graces the cover of The Female Brain; a
brain made of duct tape, the cover of The Male Brain. Book jacket
copy makes the message explicit: “Women . . . have a lean, mean
communicating machine”; “the male brain . . . s a lean, mean,
problem-solving machine.™

There is a polemic and a plea for accepting difference: on
the basis of her clinical practice and on the “vast new body of
brain science,” Brizendine is convinced that “the unique brain
sirucinres and hormenes of boys and men create a male reality
that is fundamentally different from the female one and all too
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frequently oversimplified and misunderstood.”® There is an am-
bivalence over whether biology is destiny and over the degree of
human agency. On the one hand, “if we know how a biological
brain state is guiding our impulses, we can choose how to act, or
to not act, rather than merely following our compulsions.” On the
other hand, when she speaks of the book as enabling female read-
ers to “help your sons and husbands to be truer fo their nature,” it
sounds as if the best course is not to resist pature.” Similarly, she
suggests that brain science confirms the common saying “boys wilk

be boys,” suggesting that sciepusts find that ~genderspecific oy

preferences have roots in the male brain circuitry of both boys and
male monkeys.”® Describing herself as “part of the generation of
second-wave feminists who had decided that we were going to raise
emotionally sensitive boys who weren’t aggressive or obsessed with
weapons and competition,” she seems to throw up her hands in
the face of evidence of “innate brain wiring.”* She concludes the
book with a hope that men will have “a sense of relief at finally be-
ing understood” and that there can be a reduction in conflict be-
eween men and women that is “fueled by unrealistic expectations
that stemn from failing to grasp each other’s innate differences.”™”
As in The Female Brain, Brizendine explains “what makes a man a
man”—and male attitudes and behaviors—Dby reference to various
hormones, as well as to specific regions of the brain, assigning such
unscientific labels as the male brain’s “sexual pursuit area” and
“lust center.” T shall focus on her account of mate selection and
parenting. In a chapter called “The Mating Brain: Love and Lust,”
she follows one couple (drawn from her clinical practice), explain-
ing how “Ryan” is “following the commands of his ancient mating
brain” as his “sexual-pursuit area” ights up and sends him to meet
“Nicole.” Evolution features in explaining mate selection: men to-
day “have been biologically selected over millions of years to fo-
cus on fertile females”; they have “[e]volved to zoom in on certain.
features that indicate reproductive health,” such as an “hourglass
figure.” Throughout, her language is deterministic: nonverbal {lir-
tations are “preprogrammed deep in the human brain”; Ryan is
“prewired” to notice “women with hourglass shapes.”™' Smells and
sounds (the voice) “trigger” the male brain to react.”? While Ryan
and Nicole consciously converse, much happens at the level of the
anconscious, including the “secret” sending of information about

4/2112 BA4 AM
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health and genes. (As in The Female Brain, there is no attention
whatsoever to how the brain and evolution shape women’s and
men’s sexual attraction to and romantic love for someone of their
oW 5eX.)

Evolution features in Brizendine’s account of men’s impera-
tive for reproductve success: “to a man, winning the maring game
means getting his DNA and genes into the next generation,” and,
thus, the “instinctual part of his brain knows that the more women
he has sex with, the more offspring he’s likely to have.”* As in The
Female Brain, the compiementary female mating strategy is to be
coy, “cautious,” and careful, with “the female brain trying to dis-
cern whether a man has what it takes to be a good protector and
provider.”®* Indeed, Brizendine interprets Nicole's positive reac-
tion to Ryan’s paying for dinner by reference to (what primatolo-
gists have dubbed) the “meatforsex principle” observed in pri-

mates: “females have more sex with males who bring them meat.”®

Sexual reticence—not being too sexually available too soon—
is part of the female sexual strategy that signals to Ryan that Ni-
cole would be a good long-term mate. But how does a male whase
“ancient mating brain” favors a reproductive strategy of more
sex/more partners/more success become committed to just one
woman? The answer, evidently, is frequent sex with one woman:
“the more Ryan and Nicole made love, the more addicted their
bodies and brains became.”® Brizendine explains “the male brain
in love” with deterministic language about the force of chemical
cocktails that trigger addiction. The release of dopamine sets the
“love train” in motion; the “addicting fuel” of hormones keeps it
go:i_ng.57 Then, Ryan enters the realm of “mate-guarding,” making
sure his friends don't “poach.”®

Brain differences also explain why, although Ryan is fiercely
possessive and easily jealous, Nicole should be understanding
when he notices attractive women. In an often-quoted passage,
Brizendine explains: “the st center in the male brain automati-
cally directs men to notice and visually take in the details of atirac-
tive females . . . . Ryan couldn’t have stopped his eyes from looking
at [another woman’s breasts] even if he’d wied.”™ Meanwhile, a
man’s fear of loss or rejection can drive him to “pop the question”
of marriage.™

Interestingly, it is Ryan’s “deeply passionate feelings” that “can
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lead to enduring commitments.” Societal institutions play very lit-
tle role in Brizendine’s account. By contrast to portrayals of mar-
riagg (as I discuss later) as channeling heterosexuality imtormar-——
-magé and disciplining otherwise unruly sexual impulses, Brizen-

dine’s model has the brains themselves doing the directing. With

the aid of the right hormonal processes, the brain merges love and

lust into commitment without any evident outside assistance from

the pressures brought to bear by social institutions.

How do men’s brains twn them into fathers? Brizendine's
chapter “The Daddy Brain” chronicles how men come to bond
with infants. Some popularizing accounts of human attachment
stress the mother-child bond. By contrast, in explaining how new
parents Tim and Michelle fall in love with their baby, Brizendine
includes both mother and father when she speaks of Mother Na-
ture forging a “nearly unbreakable biological bond between par-
ent and child.”®! The same brain circuits involved in falling in love
are “hijacked” to make sure parents fall in love with their child.®®

Once again, in contrast to accounts that stress maternal bond-
ing, Brizendine states: “The tending instinct is prewired into all
human brains, not just mothers.'”® Tim’s brain circuits, including
his “reward center,” pulse with the “joy of fatherhood.” This is self-
reinforcing: the more he tends to his infant, the more the brain is
stimmulated to reinforce his “tending instinet.”®* However, Brizen-
dine returns to the theme of difference soon encugh: infants de-
tect differences between mom and dad, and it’s “hard to match
the biological force of the love bond between Mommy and baby,”
in part because of women’s role in breastfeeding. Another gen-
der difference Brizendine reports, pertinent to the issue of work,/
family conflict (to be discussed later), is mothers’ tendency to be
reluctant to entrust infants to their fathers’ care and to believe
that fathers will be less competent. Brizendine explains that such
mothers are “unknowingly operating on ancient brain circuitry”
that tells them “that female kin® were the ones to “look [to} for
help.”® Fortunately for Tim, Michelle doesn’t expect him to fill
the “ancient shoes” of “all her female kin” and encourages him to
“be a dad,” strengthening her marriage in the process.*

Thus, in the midst of an otherwise very deterministic account of
how our ancient brains shape our mating and parenting, Brizen-
dine shows recognition of the role of environmental factors—such
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as a mother’s positive reinforcement—in turning men into dads.
She attributes certain features of child well-being to father-child
interactions. Here, her inattention to the role of social constroce-
tion of masculinity, and to whether such constructions warrant
criticism, is discouraging. For example, while “daddy’s little girl
steals his heart,” and while he is (supposedly) infinitely and pa-
tendy willing to drink tea at her tea parties or to do things to help
her, when it comes to sons, fathers “help” by “making the boys
stronger and tougher” so they can “survive as a man in the real
world.” This may mean that fathers “inhibit displays of aiffection in
favor of rougher handling.””

The same lack of criticism features in Brizendine’s chapter,
“Manhcod: The Emotional Lives of Men,” in which she states that
males learn, “from childhood on,” that “[alcting cool and hiding
their fears are the unwritten law of masculinity.”® This echoes her
earlier description of how male teens must hone the “[a]ncient
male survivel skills of facial posturing and bhuffing,” “learning to
hide their emotions.”® Here is an interesting mizture of nature
and nurture. Studies show that when men are viewing emotion-
ally provocative photos, their facial muscles are initially “more
emotionally reactive” than women’s, but then their facial muscles
become “less emotionally responsive,” leading researchers to con-
clude that men “conscicusly—or at least semiconsciously-—sup-
pressed showing their emotions on their faces.”” Men aren’t hard-
wired to be less emotionally responsive, but they are socialized to
be so, this experiment suggests.

Is there an evolutionary explanation for emotional differences?
Brizendine states that, “through hundreds of thousands of years,
our female and male brain circuits have been fine-tuned to run
on different hormones.”™ But she doesn’t give an explicit evo-
lutionary explanation for why this might be so. One of the basic
differences Brizendine reporis is between “emotional empathy”
and “cognitive empathy.” In the former, someone feels “the same
ernotional pain” another feels. Women, we learn, excel at this. By
contrast, men’s brains have a preference for “cognitive empathy,”
where the male brain’s “analyze-and-{iz-it circuits” are activated to
find a solution to someone’s problem.” When Danielle wants sym-
pathy but her husband Neil offers an analytical response of how
to solve the problem, she is “trapped in her female brain circuit
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loops,” just as he is “trapped in his male brain circuit loops.” His
brain is not “designed to wallow in anguish”; the male “express
train” brain wants to get to its final desfination. By contrast, her fe-
male friends will remain in their “emotional empathy system” and
share Danielle’s emotions.™

What about aggression, long clajimed to be one genuine area
of difference between men and women? Once again, Brizendine
turns to specific features in the male and female brain, explaining
that Joe blew up at a cab driver because his “brain area for sup-
pressing anger,” the septum, is smaller than in the female brain.
The male “anger-aggression circuits” are formed before the male is
born and are “behaviorally reinforced during childhood and hor-
monally reinforced during the teen years.”” But is there an evolu-
tionary explanation? Yes, Brizendine explains to her patients, Joe
and his wife, Maria, that “Joe’s male brain biologically saw the cab
driver’s actions as a challenge to his territory and dominance, and
his brain responded with a sexies of chemical changes, prompting
his aggressive behavior.”” Distinguishing explanation from justifi-
cation, Brizendine adds: “This brain biology doesn’t give men per-
mission to be uncivilized, but it does provide insight into why they
defend their manhood so vigorously.” Joe’s “hormone cocktail” in
his “male brain” underpins his aggression and anger, an explana-
tion Joe readily accepts.”™

Brizendine never discusses physical violence directed by men
against intimate partners and children, just as she never discusses
forms of male jealousy and mate-guarding that harm women. Joe
looks “stricken” when he learns that his anger scares his-wife] "Ma:
ria, telling her, “But you know I'd never hurt you.” Joe's surprise
is not unusual, Brizendine says. But she does report that “high-
testosterone men, like Joe, more than low-testosterone men, have
a need to dominate others, and so they react dramatically to be-
ing challenged.” Here Brizendine includes reference to primate
studies showing that “dominant males whose status is consistently
challenged maintain higher levels of testosterone and are more
aggressive than subordinate males.”” But the battleground here
is the home, and the implication is that it is his, rather than her,
territory. Brizendine seems to view Maria’s reactions to Joe’s domi-
nance as a provocation to his further anger: “When Maria glared
at Joe or shouted back at him, she was unknowingly challenging
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his dominance, thus increasing the testosterone.”™ Is the implica-
tion that she should accept his dominance? She agrees to “stop
glaring back” if he will “promise to walk away before he gets so
mad that he can’t shut up.””

A “stable marriage” and “a stable social hierarchy,” Brizendine
contends, are social conditions that help to “dial down” men's tes-
tosterone and cortisol and, hence, their tendency to anger and ag-
gression. But is a stable marriage one in which women simply ac-
cept male dominance? In discussing the importance of stable hier-
archy, Brizendine turns explicitly to evolutionary biology to explain
that “behaviors like bluffing, posturing, and fighting have evolved
to protect males, especially from opponents within their own spe-
cies.” Male-male “competition and hierarchical fighting is driven
by both hormones and brain circuits.”® The “one-upmanship and
drive for status seeking . . . found in men worldwide” are “not just
a habit or a cultural tradition but more like a design feature of the

male brain.”® For example, competition at work that leaves men -
threatened with losing face and “forfeiting [their] place in. thé hi- |
erarchy” triggers men to become obsessed with “defending[their]

territory,” and testosterone puts men in “fight mode,” prepared
for “War.”®

Critiques of Brizendine as Exemplifying “Newrosexism”

The philosopher Cordelia Fine argues that Brizendine’s The Famnale
Brain and similar “popular and influential books arguing for fun-
damental and ‘hardwired’ differences in male and female psychol-
ogy” are illustrative of “the popular new genre of neurosexism.”
In this genre, where “gender stereotypes [are] dressed up as neu-
roscience,” “scientific accuracy and commonsense are often casu-
altes in the ugly rush to cloak old-fashioned sexism in the respect-
able and authoritative language of neuroscience.” Fine suggests
that such explanations may be so appealing because “[t|he answer,
‘Oh, it’s the brain,” offers a tidy justification for accepting the sta-
tus quo with clear conscience.” If current social arrangements re-
flect fundamental, hardwired differences, perhaps trying to bring
about alternative arrangements is futile.

In a book-length treatment of the “seductive allure” of neurc-
sexism, Delusions of Gender: How Our Minds, Society, and Neurosexism
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Create Difference, Fine situates the current appeals to newroscience
as the explanation of “hardwired” differences in the historical con-
text of earlier diagnoses of differences in male and female brains.
Doing so is quite instructive on the topic of evolution, equality,
and social engineering because it counsels a healthy skepticism
about contemporary claims. Fine offers as cautionary tales many
historical examples of claims that basic differences between the
male and female brain explained the basic inferierity of females
and their unsuitability for many male-occupied spheres.

Neurologists from earlier centuries argued that “fundamental
differences” in the brains of the sexes had concrete implications
for men’s and women's places in society. “In 1915, the illustrious
neurologist Dr. Charles Dana” wrote an opinion piece in the New
York Times concluding that these “structural differences . . . in the
two sexes” will not “prevent a woman from voting,” but “they will
prevent her from ever becoming a man, and they point the way
to the fact that women’s efficiency lies in a social field and not
that of political initiative or of judicial authority in a community’s
organization.”® In the late nineteenth century, the evolutionary
biologist and physiologist George Romanes wrote that, because
women’s brain weight was “about. five ounces less than that of
men,” “on merely anatomical grounds we should be prepared to
expect a marked inferiority of intellectual power in the former.”
He concludes: “Tn actual fact we find that the inferiority displays
itself most conspicuously in a comparative absence of originality,
and this more especially in the higher levels of intellectual work.”?
Fine further observes that when women did achieve at what were
deemed male spheres of accomplishment, they “acted above their
sex,” with commentators attributing it to their having, in effect,
“male” brains and “abnormal” development.®

For legal scholars, such historical examples will resonate with
classic examples of how jurists appealed to basic differences be-
tween women and men to rationalize women’s exclusion from full
participation in society. The most famous example is the concur-
ring opinion of Justice Bradley in Bradwell v. &mited-States (1872),
in which Myra Bradwell unsuccessfully appealed to the U.5. Su-
preme Court for admission to the Ilinois bar to practice law. Jus-
tice Bradley explained how civil law limiting women’s participation
in society properly reflected nature and divine order:

b
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[T]he civil law, as well as nature herself, has always recognized a
wide difference in the respective spheres and destinies of man and
wormmnen. Man is, or shoald be, woman's protector and defender.
The natural and proper timidity and delicacy, which belongs to the
female sex evidently, unfits it for many of the occupations of civil
life. The constitution of the family organization, which is founded
in the divine ordinance, as well as in the nature of things, indicates
the domestic sphere as that which properly belongs to the domain
and functions of womanhood. The harmony, not to say, identity, of
interests and views which belong, or should belong, to the family
institution is repugnant to the idea of a woman adopting a distinct
and independent career from that of her husband. So firmly fixed
was this sentiment in the founders of the common law that it be-
came a maxim of that system of jurisprudence that a woman had no
legal existence separate from her husband, who was regarded as her
head and representative in the social state.™

In the late twentieth century, the U.S. Supreme Court repudi-
ated this vision of naturally rocted and divinely ordained sex in-
equality. What once seemed to be innate differences between the
sexes now seemed to be unconstituiional “archaic™ stereotypes,
“fixed notions” rather than “real differences” between men and
women. Such views had no relationship to women’s actual ability
to contribute to and participate in the life of the nation. Justice
Sandra Day O’Connor, the first women appointed to the Court,
and Justice Ruth Bader Ginsburg, who litigated the cases that led
to the transformation of the Court’s equal protection jurispru-
dence, often refer to Bradiey’s concurrence in noting this transfor-
mation of the Court and of the larger society.” Such views of the
Constitution and of women’s place in the family and society are
now “discredited” and at odds with contemporary constitutional
understandings of women’s liberty and equality.”*

With good reason, then, skepticism is in order concerning
contemporary claims about “hardwired” differences between the
sexes. Fine aptly poses the question’ whether “early tweniy-first-
century neuroscientific explanations of inequality” are “doomed
to join the same garbage heap as measures” used in earlier centu-
ries, and her own suspicion is that they will?” Even though histori-
cal examples of scientific explanations of sex inequality counsel
skepticism about contemporary neuroscience claims, it is still im-
portant to take a critical look at the claims themselves—especially
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i hardwired differences should make us more humble about
the possibilities for social engineering to promote equality. Fine,
as noted earlier, labels this kind of scientific argument “neuoro-
sexism.” As a legal scholar, I shall not attempt here to assess the
underlying merits of the scientific claims Brizendine and others
make. Instead, I shall draw on the work of Fine, Melissa Hines, and
other scholars who do carefully criticize the underlying studies
and experiments on which claims about sex differences and their
implications rest. ‘

Brizendine’s hugely popular books are not without some favor-
able reviews in scholarly journals for providing a helpful “road-
map” for understanding how hormones shape brains.” However,
scholars have offered trenchant critiques of her books. For ex-
ample, in Nature magazine, Rebecca Young and Evan Balaban la-
vel The Female Brain 2 work in “psychneuorindoctrinology” and
conclude:

despite the author’s extensive academic credentials, The Female
Brain disappointingly fails to meet even the most basic standards
of scientific accuracy ahd balance. The book is riddled with scien-
tific errors and is misleading about the processes of brain develop-
ment, the neuroendocrine system, and the nature of sex differences
in general.**

One serious criticism of Brizendine’s work is that her dramatic
claims about gender differences are not supported by the sources
she cites. Perhaps the most widely discussed example is about use
of language: “A woman uses about 920,000 words per day, while a
man uses about 7,000,” 2 claim driving home her vivid contrast
between the “communicating machine” on the one hand and the
“problem-solving machine” on the other Mark Liberman, the au-
thor of the online Language Log, searched unsuccessfully—among
Brizendine's sources and elseshere—to find any support for this
claim. He warns that books like Brizendine’s “tend to confirm our
culture’s current stereotypes and prejudices, and the science they
cite is often overinterpreted, and sometimes seems simply to have
been made up.”®

Other reviews cite her “careless” research, including the error
of citing “unrelated research” to support a dramatic claim about
brain difference. One reviewer, Nicole Else-Quest, notes such prob-
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lems as the use of unscientific language (like the image of fernale
brains “marinating in estrogen”), overgeneralizations about non-
human animal research to support her theory, and Brizendine’s
practice of ignoring research “that directly and clearly refutes her
speculation.” Such books, she notes, feed the endless “public hun-
ger for scientific evidence that confirms men and women to be of
different species,” and such hunger—not “large meaningful gen-
der differences in brains or behavior—must be acknowledged as
the impetus for The Female Brain.”*

There is not yet as extensive a critical literature on Brizendine’s
more recent book, The Male Brain, but some reviews point out simi-
lar problems. One review says of Brizendine’s “breezy, incautious
account of how the brain, urged on by hormones, makes men and
women act completely differently”: “you’d never know from read-
ing Brizendine that beneath the sea she blithely sails are depths
that researchers have only just begun to chart.”® Another review
faults Brizendine’s reliance on MRI data to claim that men’s “sex-
ual pursuit area” is 2.5 times larger than that in the female brain.
This, the reviewer notes, begs the question: “Where exactly is this
‘pursuit area’r,” a guestion to which an answer with scientific valid-
ity is unlikely because “in all likelinood no such ‘area’ exists.”

Scientists caution against letting “dubious science” give cred-
ibility to stereotypes and ignore “decades of legitimate findings”
about male and female similarity.® “Inflated claims of gender
differences,” they warn, have costs to children, adults, and soci-
ety, as they “reify stereotypes,” limit opportunity, and ignore that
“males and females are similar on most, but not all, psychologi-
cal variables.”™ These concerns echo questions about sameness,
difference, and stereotypes long posed by feminist legal theory!®
Critics of Brizendine and other popularizing accounts of brain
difference do not deny that there are some differences between
male and female brains. But they urge caution against overinter-
preting such differences. For example, Brizendine’s account of
fundamentally different male and female brains relies heavily on
the proposition that prenatal exposure to hormones is the source
of these differences. Such research supposedly demonstrates that
early hormonal exposure “organizes’ the brain to “channel our
fundamentzl interests into masculine or feminine directions.”"
Rebecca JordanYoung, who exhaustively reviewed all the relevant
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studies on brain organization theory{w wq}ﬂs':jchzairactenzes
Brizendine's The Female Brain as offering “the most extreme claims
about sex differences in the human brain that I've seen in some
time, "2 jﬁ.’oung concludes that “evidence that human brains are

Ahormonally organized to be either masculine or feminine turns
out 1o be surprisingly disjointed, and even contradictory—and the
stakes involved in prematurely promoting this theory to a ‘fact’ of
human development are high, both for the advancement of sci- ...
ence and for social debates that draw on science.”* ¥ouﬁgi offers
the example of aggression, which is linked with “a presumed mas-
culine interest in social domination” and which is viewed by evo-
lutionary psychologists as having “adaptive significance because
it encourages success in competition with other males for female
sexual partners.” She states: “The link between male dominance
and reproductive success is almost an article of faith in evolution-
ary psychology, but it is not consistently supported by empirical
research on either humans or other primates.”%

Sometimes, major conclusions about sex difference and how
it ranslates into social structure rest on highly problematic ex-
periments. For example, Fine talks about the significance given
to an experiment that underlies Simon Baron-Cohen’s distinc-
tion between men as “system-builders” and women as “empathiz-

rs.” Baron-Cohen and colleagues studied babies who were one
and a half days old to compare how long they looked at a human
face versus at a mobile (presented one at a time): “empathizing
versus systematizing.”’® Popularizers of brain difference draw on
this work to argue that “girls are born prewired to be interested
in faces while boys are prewired to be more interested in moving
ohjects” and to draw implications for career choices. Yet, critics of
this study point out a number of flaws in its design and execution,
with perhaps the most “striking design flaw” being that it was not
gender neuiral: the experimenter knew the sex of the baby, which,
in our society, may‘well have shaped the way she or he looked at
the infant or held the mobile.'®

Critics contend that language about “hardwired” gender differ-
ences is misleading and inapt when applied to the brain. Hines
uses the evocative phrase “engendering the brain” to capture the
idea that “expectations and beliefs, as well as hormones, can en-
gender the brain.” Rather than draw a sharp-—and “false”—line

e od BT L
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between biological and social/cultural causes, we should instead,
she contends, recognize that: -

Al of our psychologicat and behavioral characteristics . . . have a
biological basis within our brain. No matter whether hormones
or other factorss, including social factors, caused us to develop in
a certain way, the hormenal or social influences have been trans-
lated inte physical brain characteristics, such as neurcns, snyapses,
and neurcchemicals. Thus, the distinction between biological and
social/cultural causes is faise.l”

By contrast, work like Brizendine’s, which stresses a fundamentally
different “male reality” and “female reality” fixed, as it were, by
hormornes, minimizes such social influences.

Skeptics of such gender essentiafism in the brain offer a differ
ent model of “neuroplasticity” that seeks to capture the idea that
brain circuits are a product of the interplay of the physical, social,
and cultural environments: “what we experience and do creates
neural activity that can alter the brain, either directly or through
changes in gene expressions.”® Here, Fine quotes Anna Fausto-
Sterling on the idea that the steady interplay of the biological and
the social means that “components of our political, social and
moral struggles become, quite literally, embodied, incorporated
into our very physiological being.”™" Similarly, Hines concludes
that “our gender schemas, or stereotypes about sex differences
and their causes, have sometimes led us to believe that hormones
have behavioral influences where none exist, or that, where they
do exist, they are more immutable and limiting than is the case.”
Instead, “recent research suggests that the adult brain is remark-
ably responsive, even in terms of its structure, to experience, as
well as to hormones.™!°

Why does this matter for a consideration of obstacles to securing
greater equalityin society? As noted earlier, Fine warns that “neuro-
sexism” is harmful because it encourages us to throw up our hands
in the face of “hardwired” and innate differences. Social engineer-
ing seems futile and wrongheaded in the face of “stability and un-
changeability.”"!! The risk of neurosexism, Fine argues, is that it
can shape how people view male and female potential, as well as
the status quo and the possibility or desirability of change. This also
presents ethical concerns. Merely presenting theories of gender
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difference as “biological, stable, and immutable”—as scientifically
established “facts,” rather than as claims “under debate in the sci-
entific community”—can lead people to *more strongly endorse
biological theories of gender difference, to be more confident that
society treats women fairly, and to feel less certain that the gender
status quo is likely to change.” " Moreover, gendered expectations
attributed to “innate, biological, and genetic difference” can shape
performance, which, in turn reinforces claims about hardwired dif-
ferences.’® Fine concludes that “our minds, society, and neurosex-
ism create difference” and “wire gender,” hut “the wiring is soft,
not hard,” and “flexible, malleable, and changeable.”!*

3. EVOLUTIONARY PSYCHOLGGY AND
MARRIAGE LLaAw AND POLICY

Two ways evolutionary psychology and sociobiology feature in con-
temporary discussions of family law and policy are through (1) ar-
guments about why promoting “healthy marriage” and restoring
a “marriage culture” are an appropriate task for government; and
(2) arguments against redefining marriage to include same-sex
marriage.’”® This embrace of social engineering is intriguing: be-
cause the social institution of marriage is necessary to address basic
problems presented by nature, law and culture should reinforce it.
Marriage is fundamenital, vet fragile. Thus, marriage movement''®
anthors criticize work like mine for ignoring sex difference and
the purposes of marriage.™’

These authors argue that marriage civilizes mnen by channel-
ing them into socially productive roles as fathers and husbands.!®
Marriage addresses men’s inclination toward procreating without
taking responsibility for children and women’s inclination toward
procreating and rearing children, even in the absence of adequate
resources and commitment by fathers.!® Marriage is the social in-

. stitution that-uniguely addresses the regulation of heterosexuality
and its procreative consequences, ensuring that children have a
mother and a father to care for them.'®

The marriage movement appeals to evolutionary psychology’s
account of men’s and women’s differential investment in offspring
and conflicting reproductive strategies to explain society’s vital in-
terest in marriage. Marriage "closes this gap between a man's sex-
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ual and fathering capacities.”!* National Marriage Project Director
David Popenoe testified in a congressional hearing on marriage
promotion that the father-child bond is weaker than the mother
child bond and that men naturally tend to stray from mothers and
children without the commitment of marriage.'* ‘

A rationale that marriage movement authors offer for limiting
marriage to one man and one woman is marriage’s role in ensur-
ing maternal and paternal investment in children. This argument
stresses family law’s channeling function'® and warns against al-
tering marriage’s social meaning. This argument has migrated
into amicixfjbﬁefs and some judgés’ opinions in litigation over chal-
lenges by same-sex couples to state marriage laws.

One example is a dissent in Goodridge v. Depariment of Public
Health,' where the Massachusetts Supreme Judicial Court opened
the door to same-sex marriage. The Goodridge majority rejected the
state’s argument that, because procreation was the central pur-
pose of marriage, excluding same-sex couples from marriage was
rational. It identified “exclusive and permanent commitment,”
rather than procreation, as marriage’s indispensable feature.®
The majority argued that the state had facilitated avenues other
than marital sex for “bringing children into a family.”'*® Dissenting,
Justice Cordy contended that “the institution of marriage has sys-
ternatically provided for the regulation of heterosexual behavior,
brought order to the resulting procreation, and ensured a stable
family structure in which children will be reared, educated, and so-
cialized.™? Although in contemporary society “heterosexual inter-
course, procreation, and child care are not necessarily conjoined,”
an “orderly society requires some mechanism for coping with
the fact that sexual intercourse commonly results in pregrancy
and childbirth.”'?®

The institution of marriage is, in effect, a form of social engi-

.neeringthat“fills a veid” in nature: a process for “creating a re-
Jationship between the man and a woman as the parents of a par-
ticular child.”® The marriage movement agrees that marriage re-
solves the “biologically based sexual asymmetry” between the sexes
and “the problematic of fatherhood” by meeting the mother’s and
the child’s needs respectively for a mate and a father and by giving
men a family role. It “helps create a greater equality between par-
ents than nature alone can sustain.”**
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Regulating the consequences of heterosexuality also features
in the majority and concurring opinions in Hernandez v. Robles,'™
where New York’s high court upheld as constitutional the exclu-
sion of same-sex couples from marriage. The majority stated that
the legistature could rationally conclude that same-sex couples
do not need marriage as much as heterosexuals do because they
are less sexually unruly and because their sexual unions do not
naturally have procreative consequences. Moreover, the majority
argued that, since most children are born as a resuit of hetero-
sexual relationships, which are “too often casual or temporary,”
the state could “choose to offer an inducement—marriage and its
attendant benefits—to opposite couples making a long-term com-
mitment to each other.”*

By contrasi, because same-sex couples musi deliberately plan
parenthood, they—and their children—do not need the added
security and stability marriage affords because they are more likely
to have family stability.® This apparent reversal of past prejudices
about homosexuals as promiscuous and irresponsible led law pro-
fessor Kenji Yoshino to quip that gays and lesbians are “too good
for marriage."!3*

Marriage movement arguments about “conjugal” marriage’s
evolutionary significance and fragility also feature in Lewis v. Har-
7is, where the Appellate Division of New Jersey rejected the consti-
tutional challenge brought by several same-sex couples.’™ Judge
Parrillo, concurring, wrote that the purpose of marriage is “not
to mandate procreation but to control or ameliorate its conse-
quences” and that the “deep logic” of gender should remain as
a “necessary component of marriage.”'” Quoting the marriage
movement scholar Daniel Cere, Parrillo contended that Good-
ridge’s characterization of the essence of marriage as a perma-
nent and exclusive commitment misses that, historically, marriage

etz a8 embraced:

the fundamental facets of [traditional] conjugal life: the fact of sex-
ual difference; the enormous tide of heterosexual desire in human
life, the massive significance of malefemale bonding in human fife;
the procreativity of heterosexual bonding; the unique social ecol-
ogy of heterosexual parenting which bonds children to their biolog-
ical parents; and the rich genealogical nature of heterosexual fam-
ily ties,!*”
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Marriage is “conjugal,” not just a “close personal refationship,” be-
cause of pairbonding’s evolutionary significance. Allowing same-
sex couples to marry would strip marriage of this richer meaning
so that it would become “non-recognizable and unable to perform
its vital function.”'*

These arguments against same-sex marriage are not persua-
sive.™ They rest on assumptions about sameness and difference
—hetween men and woren and between oppositesex and same-
sex couples. Allegedly, marriage ameliorates sex difference for the
sake of children and has “nothing to do” with sexuality that does
not have natural reproductive consequences. But courts ruling
in favor of opening up civil marriage to same-sex couples reach
different conclusions about sameness and difference and eschew
such a narrow focus on marriage’s purposes. In Hernandez,™® Chief
Justice Judith Kaye dissented that the state “plainly has a legiti-
mate intevest in the welfare of children” and appropriately links
“tangible legal protections and economic benefits” to marriage.
“The state’s interest in a stable society is rationally advanced when
families are established and remain intact irrespective of the gen-
der of the spouses.” Family law’s channeling function is served
by expanding the reach of marriage to same-sex parents. Indeed,
mn 2011, when New York’s legislature passed the Marriage Equal-
ity Act, opening up civil marriage to same-sex couples, legislators
stressed marriage’s role in securing not only personal happiness
but also social stability — by providing a “comprechensive struc-
ture of state-sanctioned protections, benefits, and mutnal respon-
sibilities for couples who .are permitted to marry™ in so doing,
“the institution of marriage produces incalculable benefits for
society, by fostering stable familial relationships. . . . Granting le~
gal recognition to these relationships can only strengthen New
York’s families.”
~ These issues also feature in the newest wave of challenges to

" staté marriage laws: whether the creation of a legal status alterna-
tive to marriage, such as civil unions, provides equality to same-
sex couples. In Kerrigan v. Comunissioner of Public Health,'* the Su-
preme Court of Connecticut concluded that civil unions did not
afford same-sex couples equal protection and that their exclusion
from civil marriage lacked constitutional justificafion. The court
determined that same-sex couples “share the same interest in a
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committed and loving relationship” and “in having a family and
raising their children in a loving and supportive environment” as
opposite-sex couples.** The legislature recognized these “overrid-
ing similarities” when it enacted the civil union law,"* and, even
though samesex couples “cannot engage in procreative sexual
conduct,” the method of conceiving children is an insufficient dif-
ference to negate “fundamental and overriding similarities.”'*

Notably, the state did not appeal to procreadon or optimal child
rearing as rationales. However, the court noted that the procre-
ation rationale raised by several amici did not satisfy an “exceed-
ingly persuasive justification requirement”™ allowing same-sex cou-
ples to marry “in no way undermines any interest that the state
may have in regulating procreative conduct between opposite sex-
couples.”™ The court also argued that expanding marriage will
not “diminish the validity or dignity of opposite-sex marriage” but
instead reinforce “the importance of marriage to individuals and
communities.”® Citing to these amici’s procreative-purpose argu-
ment, dissenting Justice Zarella disagreed: “The ancient definition
of marriage as the union of one man and one woman has its basis
in biology, not bigotry."*

This examination of case law and of marriage movement writ-
ings illustrates how biology, sex difference, and evolution are used
to argue against expanding the definition of marriage. Because
marriage is a form of social engineering that addresses problems
posed by nature, it is a fondamental and fragile institution. I now
turn to consideration of how some work in evolutionary science
that more squarely asks “the woman question™® may aid feminist
legal theorists pondering how best to respond to these kinds of
arguments. This scientific work may help with identifying different
“facts” about humnan nature and human society.

4. NATURE AND THE PoLITicS OF PREHISTORY

In this chapter, I can sketch only a few ways that feminist or female-
centered work on evolutionary science may challenge the presen-
tation of nature and evolution in popularizing accounts and in
public policy arguments. Feminist legal theory should heed the
politics of prehistory, or how certain gender biases or stereotypes
may shape the study of human origins and impose a “paleolithic
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glass ceiling.”®! Too often, females feature only as passive partici-
pants in accounts of human origins, rather than as “agents of evo-
Iutionary change.”*® As more female scientists study human ori-
gins, they have corrected this misconception and helped in evalu-
ating contemporary appeals to evolution both to oppose and to
support social engineering. N

For example, the marriage movement stresses the pair bond,
noting female and infant dependerncy on male help, just as evolu-
tionary science has asserted female dependency upon male provi-
sioning.'® However, the assumption of a prehistoric pair bond is “a
projeciion back in time to a narrow Western view of marriage and
mating, a formulation too rigid to account for the variation that
exists cross-culturally.”®* The Man as Provisioner thesis assumed
thatf {0 iriciease the humidil populaiion by having a Lesser iftes =
val between hirths, “females reduced their mobility, stayed near a
home base, and became dependent upon males who provisioned
their own mates and offspring,” since they could be relatively cer-
tain about paternity.’®® This model seems “preoccupied with ques-
tions/anxieties about male sexuality” at the expense of recogniz-
ing females’ roles in human evolution.’® Female scientists have
noted flaws in this model in light of fossil evidence and studies
of contemporary primate and human huntergatherer societies.’”
The pair bond may have less to do with male provisioning than
with solving the problem of male mate competition, freeing a fe-
male to care for her offspring.

As primatologists put females more at the center of evolution-
ary study, the image of female primates has been “fleshed out to
include much more than just their roles as mothers and sexual
partners of males.”%® Scientists have studied “the significance of fe-
male bonding through matrilineal networks,” “female sexual asser-
tiveness, female long-term knowledge of the group’s local envirosn-
ment, female social strategies, female cognitive skills, and female
competiion for reproductive success.”™ This “female-centered
‘world view’” among primatologists makes sense: “many primate
societies are female-bonded; thus kin-related females are the per-
manent core of the social group.”® These facts were “not imme-
diately recognized by primatologists,” but they are now “facilitat-
ing a strong focus on females as well as attracting more women to
the discipline.”®

‘sv‘r ’a
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Sarah Blaffer Hrdy's reee-nag book, Mothers and Others: The Evolu-
tionary Origins of Mutual Understanding, proposes that the human
species is more adept at cooperation than other species because of
the evolution of “cooperative breeding”: the pattern of relying on
“allomothers” or “alloparents” to help mothers care for their chil-
dren.!$? An “alloparent” is any nonparent who helps parents raise
their young.'® While stories of human origins stress competition,
Hrdy locks at cooperation.

The marriage movement ponders the male-female problematic;
7,164

Hrdy identifies her own “perplexing paradox™

If men’s investment in children is so important, why hasn’t natural
sefection produced fathers as single-minded and devoted to chil-
dren as [in some species]? And given that male care is so idiosyn-
cratically and coniingently expressed, how could natural selection
have favored human mothers who invariably produced offspring
beyond their means to rear alone?*5

While the marriage movement stresses the problem of father-
lessness and looks to marriage as the solution, Hrdy looks at the
way that human and nonhuman mothers enlist alloparents o as-
sist in raising young. “These alloparental safety nets provided the
conditions in which highly variable paternal commitment could
evolve.”% “Eyolutionary interpretations of male behavior,” she ob-
serves, have an “obsessive focus” on certainty of paternity as a pre-
requisite to paternal investment, but there is wide variation among
men with “relatively high certainty of paternity” in terms of actu-

ally engaging in “direct care” of infants, as well as instances where

men who do not share a child’s genes invest in child care.'*
Evolutionary theory tends to project the nuclear family back in
time. By contrast, Hrdy describes “the typical or natural Pleisto-
cene family” as “kin-based, child-centered, opportunistic, mobile,
and very, very flexible.”® Brizendine worries about single mothers
and their lack of male protection and provision. Hrdy frames the
issue differently: “[als always, . . mothers sill need a tremendous
amount of help to successfully rear their kin,” but in the modern
postindustrialt era, they face greater challenges in finding adequate
alloparents and social supports (such as high quality paid child
care) to ensure the nurture of children.'® She worries whether the
human species, as a whole, may be “losing the art of nurture,” that
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is, rearing children so that they develop empathy ard understand-
ing and other “prosocial tendencies” that foster human survival. '™
Indeed, “the preeminence of the man-the-hunter/sex-contract
paradigm, with its accompanying stereotypes about nuclear fami-
lies and maternal caregiving,” has offered “obstacles” to recog-
nizing the evolution of cooperative breeding.”” Removing these
obstacles came in part from the efforts of Hrdy and other sociobi-
ologists (“many of us'women”) to “expand evoluiionary theory to
include seleciion pressures on both sexes,” including postmeno-
pausal females.'” The “grandmother hypothesis” is that “new op-
portunities to help kin generated selection pressures favoring lon-
ger lifespans among postmenopausal women.””

The assumption that hominids and early humans were patrilo-
cal has hindered appreciation of the extent to which early resi-
dence patterns may have been matrilocal.'™ As starting assump-
tions of “evolutionary-minded anthropologists” about residential
patterns changed, it became possible to ask new questions about
cooperative breeding and the role of alloparents.’ Studies indi-
cate the preeminence of grandmothers among alloparents: “hav-
ing a grandmother nearby has a significant impact on the child-
rearing success of younger kin” and may sometimes more greatly
enhance child well-being than the presence of a father.'™ In pat-
rilocal societies, a paternal grandmother’s contribution may be

" smore important to her son’s success, measured in shorter inter-
vals between births; the presence of maternal grandmothers seems
to correlate more with greater child well-being."” Hrdy also re-
fers to young human females’ adeptness at communication and
making friends, linking it not only to tending and befriending to
obtain support but also to the need to manufacture allomothers:
“Whether consciously or not, women seek ‘sisters’ with whom to
share care of our children.”"

On the conflict between male and female reproductive inter-
ests, Hrdy speaks of “patriarchal complications since the Pleisto-
cene,” suggesting that earlier practices were less patriarchal than
more modern ones.'” Concern with ensuring paternity and pre-
serving the patriline leads to “practices detrimental to the well-
being of mothers (and children too}”; she mentions sequestering
women and genital infibulations.'#

Hrdy’s hypothesis about the evolution of cooperative breeding
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offers a corrective to evolutionary psychology’s emphasis on com-
petition and on male and female strategies. The focus on an ag-
onistic struggle between the sexes that is bridged only through
marriage detracts from a broader focus on the range of social
networks and supports that contribute to successful child rearing
and well-being. While the marriage movement stresses the integra-
tion of sexual and parenting bonds, some feminist legal theorists
argue that focusing on the “sexual family” diverts attention from
the family’s important intergenerational caretaking function.” It
takes, Hrdy paraphrases, alloparents to raise a child. A prominent
contemporary example is available: First Lady Michelle Obama’s
mother, Marion Robinson, moved into the White House because
of her crucial Tolejcaring for the Obama children.”* Hrdy’s em-
phasis on the role of alloparents could support arguments made in
favor of greater family diversity—it is not the genetic tie so much as
providing nurture to children that contributes to their well-being.

pansam

5. NATURE, MARRIAGE, AND EQUALITY
Egualitarian Marriage

Popularizing accounts of “ancient” male and female brain circuitry
contend that men and women—universally—seek certain quali-
ties in mates that complement their different reproductive strate-
gies. Such accounts, we have seen, marshal evolutionary psychol-
ogy. Marriage movement appeals to evolution stress that the social
institution of marriage solves certain natural, sex-based problemat-
ics and asymmetries. In this section, I consider the import of such
appeals to brain difference for the ideal of egalitarian marriage.
I also consider how recent sex scandals involving married male
political leaders trigger appeals to evolution and hardwiring to
explain why men stray. T then turn to another area in which the
appeal to male and female differences often features as a sup-
posed limit on social engineering: work/family conflict and the
continuing problem of women doing more caregiving and house-
work than men. Here, I note how portrayals of recent economic
conditions {dubbed the “he-cession”) stress the need for men to
“adapt” or “evolve” in ways that seem resonant with feminist social
engineering goals.
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Does marital happiness require inequality? Evolutionary ac-
counts of mate selection stress men’s and women's diverging cri-
teria. However, more recent studies of marriage patterns suggest
the growing practice of “assortative mating”™: rather than marrying
up or down, well-educated and economically resourceful people
choose to marry their peers.”® Meanwhile, lower-income men and
women may cohabit rather than marry because they want a thresh-
old level of economic resources before they marry.!%

Egalitarian or “peer” marriage is a more just form of marriage,
from a feminist or liberal perspective, than traditional marriage
and is more likely to be happy and stable.”® Marriage equality
is a facter that contributes to marriage quality, pardcularly for
women.'® However, other scholars point out that marriages with
a traditional gendered division of Iabor may also be quite stable so
long as spouses’ expectations do not change.'¥” Spouses may also
accept an unequal division of labor even if they think it is unfair, '
'Thus, considerable disagreement exists about whether social coop-
eration best takes place on terms of equality or inequality.

This debate over the desirability of egalitarian marmriage sur
faced in 2008 when New York’s governor, Eliot Spitzer, resigned
after disclosure that he was a customer of a high-priced prostitu-
tion service. Spitzer apeclogized for his “failings” and spoke of the
need to heal himself and his family as his wife, Silda Wall Spitzer,
stood by his side. The image of Spitzer’s wife by his side during this
scandal was in stark contrast to a photo of the two of them that
previously appeared on the cover of the magazine 02138 “Power
Couples: See What Happens When Harvard Meets Harvard.™®
Love between equals can work and can even be fun and sexy, the
story and the accompanying photos seemed to announce.

After the scandal, a model for happy marriage different from
that of the power couple was offered by the conservative selfhelp
author, Dr. Laura Schlessinger. Stunning her host on the Today
show, Schlesinger laid the problem of men’s cheating at the door
of any wife who failed to make her husband feel “like a man . . .
like a success . . . like her hero,” so that he was “very susceptible
to the charm of some other woman.” Schlessinger held women
“accountable” for not giving “perfectly good men” the love, kind-
ness, respect, and attention they need, charging that “these days,
women don’t spend a lot of time thinking about how they can give
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their men what they need.”™ In Silda Wall Spitzer’s case, this di-

- agnosis seerns particularly inapt, given that she put her own career
aside to help her husband in his. But it does suggest cultural resis-
tance to equality. Dr. Laura is a provocateur, and her comments
drew criticism; however, she is also a popular author. Her book The
Proper Care and Feeding of Husbands indicts the women’s movement
as a “core destructive influence” and advises wives to treat their
husbands with respect, reinforce them as head of the household,
and celebrate difference.” Admiration and deference will yield
a wife more power and happiness than direct challenge. Harvey
Mansfield also speaks about admiration—*look{ing] up to some-
one in control”—as a proper response to manliness.'*

In this view, equality is a turn-off. Inequality is sexy. In the wake
of recent infidelity scandals involving prominent politicians, some
commentators look to evolutionary science’s hypothesis that men’s
“philandering increases their reproductive success.”® The Spitzer
scandal 2lso played as a story of marital failure and a cautionary
tale to wives about how to keep their marriages sexy and their men
from straying. However, resistance to this diagnosis may be evident
from many women finding “a catharsis” in South Carclina First
Lady Jenny Sanford’s “hard hitting” public statements about Gov-
ernor Mark Sanford’s confessed infidelity—and her absence from
his press conference.!*

With each new wave of sex scandals involving prominent male
politicians (former governor Arnold Schwarzenegger, Represen-
sative Chris Lee, and Senator John Ensign), actors (Jesse James),
and athletes (Tiger Woods), media pundits seem to return again
to evolution, nature, and the male brain for explanation. For
example, David Buss explains that men crave “sexual variety. . . .
They've evolved the desire to be with different women.” Because
their reproductive strategy is to mate with as many women as pos-
sible, thus creating as many offspring as possible, with a higher
payofl” (than women have) from a “shortterm matng strategy,
“ this has forged in the male brain a desire for sexual variety.”®
Marital unhappiness and the easy availability of extramarital sex
are other factors. But power is a big factor. An evolutionary psy-
chologist reports on NPR: “There’s good evidence that men with
great power and status are, in fact, more prone to affairs.”™ To get
at the “why” of cheating, an evolutionary psychologist explains that

o,
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“power has been and will forever be entangled with corruption for
various reasons,” and leaders have “more opportunities for corrup-
tion and for lying-cheating-stealing behaviors.”"¥” Moreover, Buss
adds, “women are attracted to men who have power and status, so
public figures usually have plenty of opportunity.”**® At least Buss
acknowledges that men have some agency in not acting on such
desires, “because they don’t want to jeopardize social reputations
or marriages.”

Media efforts to get at the “why” of powerful men’s marital infi-
delity also turn to Brizendine's account of the male brain. Brizen-
dine explains, in one story: “The way Mother Nature made us, the
man’s job on the planet is to look for, search for and seek out fer-
tile females to mate with.”™ Women need to understand that a
man watches attractive women because “this is how he is wired,”
and so ogling women {which is within the “normal range of be-
havior”) does not mean he will be like Woods or James, whose be-
havior was “pathological” and “crossed over the line.”®" One news
story, “Why Powerful Men (Like Arnold) Cheat,” provides a link
to a related story, “10 Things Every Woman Should Know about a
Man’s Brain,” drawn largely from Brizendine’s pop science claims
(for example, “Hard-wired to check out women”).??

In the midst of so many appeals to evolution to explain dramatic
failures of marital happiness, it is important to recognize cultural
evolution toward an ideal of egalitarian marriage as a firm founda-
tion for marital happiness. It is striking, for example, that a recent
Time magazine article, “Who Needs Marriage?,” led with the con-
trast between the marriage of Britain’s Prince Charles and Lady Di-
ana Spencer and the more recent royal wedding between their son
William and Catharine Middleton.?® The gist of the article is that,
by contrast to the earlier royal couple, William and Catharine are
similar in age (she is six months older) and education (she went

. to the same university as William and would be the first English
queen with a university degree). *[T]heirs is a union of equals”
and, as such, reflects “the changes in the shape and nature of mar-
riage that have been rippling through the Western world for the
past few decades.”®* The sociologist Stephanie Coontz notes how
this basic equality between the partriers in this new royal union sig-
nals the emergence of a “more modern, egalitarian version of the
love match,” in which persons choosing mates “increasingly sought
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shared interests rather than adherence to rigid gender roles.”%
She observes that the very fact that they are close in age and edu-
cation conduces to marital stability, rather than divorce. A recent
Pew Research Center report, The Decline of Marriage and Rise of New
_Families, reports that social norms about spousal roles and what
makes for a more satisfying marriage have changed, with public
opinion, in 2010, “endors[ing] the modern marriage in which the
hushand and wife both work and both take care of the household
and children.”®® (However, as I discuss later, there is still a strong
belief that men—more than women—should be providers.) Strik-
ingly, by contrast to the gender differences stressed as “universals”

by evohitionary psychologists, the report finds remarkable similar-

ity in views of what qualities make one a good husband/partner
and a good wife/partner.®”

Work-Family Conflict

Another illustration of cultural limits concerning egalitarian mar-
riage is the continuing issue of workfamily conflict and the divi-
sion of labor in the home. Laws and policies have moved us closer
to a world where mothers and fathers have equal rights and re-
sponsibilities, as a legal matter, for their children and where, as a
matter of social norms, women work outside the home and men
play an active role in nurturing children. But the division of labor
in families remains a flashpoint, as is evident from reports that,
in the home, women still do more child care (or care work) and
household work than men.?® This is true within the United States
and more globally, leading a recent United Nations report on men
in families to conclude: “one of the core enduring symptoms of
gender inequality globally is the unequal work-life divide-—stem-
ming from the fact that men are generally expected to be provid-
ers and breadwinners (who work outside the home) and women
and girls are generally expected to provide care or to-be chiefly
responsible for reproductive aspects of family life.”* Moreover,
within the United States, niews stories appear every several months
about the so-called optout revolution, where highly educated
women are choosmg, to stay home rather than pursue professional

success. Thres generauons of feminist legal theorists have devoted
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attention to these issues about care, work, and family; my focus is
on what the debate suggests about culiural limits.

One cultural limit is that while workplaces have come a long
way toward recognizing that workers may have caretaking respon-
sibilities, cultural perceptions of male workers still differ from
those of female workers. Many men aspire to a more flexible bal-
ance between family life and work but may rationally perceive that
they will pay a higher cost in terms of questions about their com-
mitment to the job if they take advantage of employment policies
designed to help parents ®

Part of the unfinished business of feminism is that men’s lves
have changed to a lesser degree than women’s. Some feminist
theorists argue that, instead of pushing the state for more public
policy changes, wives and mothers should direct their energy to-
ward persuading men to change ™ The legal feminist Mary Anne
Case argues for directing effort toward a redistribution of re-
sponsibility from women to men, rather than to employers or the
state.”® Gertainly, government is not the only relevant actor when it
comes to advancing sex equality. Thus, the political theorist Nancy
Hirschmann raises a useful question: how can men be persuaded
to change, and how can women be persuaded to insist on that
change?*"® This is a basic premise of “how to” books such as Joshua
Coleman’s The Lazy Husband: How to Get Men to Do More Parenting
and Housework.®* While Dr. Laura’s book promises marital happi-
ness if women will accept role differentiation and resist feminist
ideology, Coleman’s book promises to save marriages and increase
marital happiness by increasing equality.

Mansfield proposes a different cultural limit: manliness. Manly
men have a disdain for women’s work, including housework. “Man-
liness prevents men from giving equal honor to women: this is the
issue behind inequality in housework.”? If this is the case, then it
suggests limits to feminist social engineering. On the other hand,
alternative models of men’s relationship to the hotne and to fam-
ily life may suggest that the feminist project has had greater suc-
cess. The marriage movement itself identifies women'’s discontent
with the household division of labor as a reason why young women
are less optimnistic than young men about having happy marriages
and why women today are more willing to exit marriages.”® While
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some marriage proponents argue that a “cultural script” of a gen-
dered division of labor in the home Is better than “endless negotia-
tion” over roles, others support “equal rights and responsibilities”
inside and outside the home.”

Equality is important to marriage quality and to addressing
work-life conflict. After the death of Betty Friedan, some commen-
tators asked if feminism was a failure because women were choos-
ing to stay home, rather than juggle career and family. One re-
sponse was that women were making a choice, and wasn’t feminism,
after all, about women being able to make choices? No, said the
feminist scholar Linda Hirshman, arguing that women who were
opting out were in fact making bad choices not to be celebrated as
a feminist triumph.?® This debate about feminism’s goals suggests
one complication in theorizing and achieving equality. Friedan’s
emphasis on women getting out of the home and having careers,
while paid household workers took up the slack, risked devalu-
ing the importance of family and home life and suggested only
one model of a good life to which women should aspire. However,
when feminists assess the issue of choice, questions such as how
cultural expectations for boys and girls shape their life prospects,
whether social institutions make it equally possible for women
and men to pursue certain life plans, and whether problems of
unequal bargaining power constrain the exercise of choice are ap-
propriate concerns. ‘

6. CONCLUSION

Responding to assertions that “natural” differences or cultural im-
peratives limit the possibility of equality or necessitate particular
institutional forms for the family requires that feminist theorists
generate and contribute to wellinformed visions of the interplay
of nature and culture.® We should. ask what sorts of social coop-
eration are possible and valuable in the areas of sexuality, repro-
duction, and parenting. Appeals to “bridging the gender divide”
in ordering human society invite feminist counternarratives. As

such narratives theorize o the proper role of social engineering
and institutions, a feminist commitment to substantive equality
should remain a guiding ideal. Perhaps a fitting coda to this es-
say on evolution and equality is an observation that, even in the
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comparatively brief time period on which this essay focuses (that
is, comparatively brief when compared to the processes of evo-
lution!}, it is possible to detect what may be the beginning of a
pendulum swing away from skepticism about feminist social engi-
neering in the name of hard-wired differences and evolutionary
constraints and toward the view that feminist social engineering
may actually work and be beneficial for society. I refer to calls,
in the wake of the present economic recession (dubbed the “he-
cession” or “man-cession” because men have lost more jobs than
women) for men to “man up!” by becoming more like women in
the workplace and in the home and for public policy to help them
do 50.22° Journalists, aided by pundits, prescribe that “it’s time to
reimagine masculinity at work-and at home,” by which they mean
that men should seek out more “girly” jobs in the economy (less
vulnerable to the recession) and do more parenting and house-
work at home (to make them more desirable intimate partners).
Most pertinent to this essay, American observers look to Sweden
and other Western Furopean countries for examples of successful
social engineering—"smart” public policies (such as the “daddy
month”) that nudged new fathers o take time off work by a use-it-
orlose-it approach to paid leave.” Public policy, these observers
conclude, actually can shift social expectations about men’s roles
at work and at home, leading a newer generation of young men to
“feel competent at child-rearing” and to “simply expect to do it."??
Public policies, these reports suggest, can and do lead to shifts in
the culture, so that employees and employers have different ex-
pectations about gender roles.? Thus, the United Nations report
to which I referred above notes the impowf of the global economic
recession on men, whe “globally derive their identities and chief
social function from their role as providers,” while also noting the™™
“social expectations about men’s involvement in the care of chil-
dren, reproduction in general and fatherhood are also changing,
albeit slowly.” Tt stresses the important role of public policy in “sup-
porting” these “evolving roles of men in families.”**
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