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Introduction;
A Thesis Proposal

BY
Frederic W. Hotz
Thomas E. Boudreau

COLLECTIVE SECURITY AND THE UN CHARTER:

PROBLEMS AND PROSPECTS
OF
JUDICIAL EXECUTION AND PEACE ENFORCEMENT
UNDER INTERNATIONAL LAW

(THE U.N. AND THE GULF WAR)



INTRODUCTION:

A Thesis Proposal

The 1991 Gulf War and its aftermath have greatly intensified U.S. foreign policy
interest and influence upcn the collective security actions authorized by the United
Nations Security Council. Until recently, the powers of the Counctl have largely been
unused; yet, in the aftermath of the Cold War, continual cooperation and sustained
relations among the members of the Security Council is becoming, perhaps for the
first time in U.N. history, a distinct political possibility. Nevertheless, with this
resurgence in the Council's potential, the system of collective security and peace
enfercement, as envisioned in Chapter ViI of the U.N. Charter, may still remain
dormant beyond the use of economic sanctions authorized under Article 41. Explicitly,
the unilateral use of military force by individual member-states or by military led
coalitions outside the organizations (United Nations} accountability and direction,
remain the course of enforcement action by the Security Council in order to maintain
or restore international peace and security. Since no special agreements have ever
been concluded between the Security Council and member states under Article 43, no
standing muiltitateral force has ever been available to the Security Council. Therefore,
the Security Council has resorted only to authorize the use of ad hoc coalition forces
to restore internaticnal peace and security, as was the case in the Persian Guif. There
is yet to be seen the use of a collective security system that truly adheres to the legal

principle of et sequencia; a prosesion which follows the use of Article 42 and

subsequent articles of Chapter VIi. Still, the use of military force outside the Charter
framework of the international organization, especially that of the United Nations, is
persistently being employed. This is a dangerous poiicy to pursue for the future and
yet continues to violate international law. Collective security, as defined in the U.N.
Charier, embodies a most valuable principle, a proactive system for peace-building.
Unilateral military force cannot be supported in pursuit of the purposes and principles
of the United Nations Charter, nor can it be supported again by contemporary

international practice.
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Yet, as Shakespeare stated, "The law has slept; it has not died." This aphorism
accurately describes the long dormant concept of collective security embodied in the
U.N. Charter. Chapter Vil contains several articles, such as Articles 43 and 45, that
have never been implemenied. The framers vision of a security system that would
collectively protect the well being of all peoples and restrain acts of aggression may
still remain on the verge of actual application. Yet, it has not been applied. Left
largely unused during the Cold War, and then even in the war with lrag, the system of
collective security now contains a promise of recrdering traditional state-centered
defense and security. This is especially true since individual nation-state governments
can no longer unilaterally protect their people from a host of increasingly complex and
potentially global threats to the peace Regardless of this fact, the enforcement of
the chartered principles of collective security beyond Article 41, stili remain an act for
the future.

Thus, a primary purpose of this study is to re-examine critically the evolution
and the current concept of collective security in the enforcement of the principles
undertaken under Chapter Vi,

In view of this, the first part of the proposed thesis intends to re-examine the
definition of collective security itself within its evolutionary and histerical context.
Specifically, the evolution of the international organization and collective security over
the past 135 years, beginning with the Concert of Europe, and,the post-Napoleonic
period in Europe. There is also the need to study the operational and judicial capacity
of the international organization at the same time as rethinking its potential influence
upon collective security. In short, Chapter One analyzes the inherent interrelationship
between the latent legal basis and actual operational capacity of the iniernational
organization's system of collective security.

Chapter Two analyzes the concept of collective security and, in particular, the

long dormant articles in Chapter VHl of the U.N. Charter. This chapter will also inciude
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analyzing the legal obligations, inherent to U.N. membership, by following a
commentary of the purpose and principles of the U.N. Charter, and then of collective
security under Chapter Vil. If actually observed, Chapter VIl involves fundamentai
legal obligations concerning a member-state's relationship to the Security Council, and
then to a viable system of collective security as a whole. |

Chapter Three introduces in a case study, the legal problems of Chapter VIl
and the legal debate concerning the use of force against lraq, in accordance with
Resolution 678, for the restoration of international peace and security. The purpose of
the chapter is also to clarify and focus U.N. Security Council policy at the time of the
Gulf Crisis, and to find if that policy was consistent under international law.

Chapter Four, the last chapter, studies in depth the constitutional conflict
between the United States Congress and the Executive in regard to U.5. foreign policy
against Iraq and the general outlook of the gulf crisis as seen within the United States
government, especially within reference to the U.N. Security Council's policy against
fraq.

Dealing with the ultimate issues of war and peace in the "new world order” is
our last outlook to collective security in this thesis. 1t is briefly stated in the conclusion
the potential dangers concerning the retraction of the Security Council's control over
military actions. We alsc speak about the new revolution in collective activity and the
future threats to international peace and security. As such, it is my hope that the
system of U.N. collective security can now potentially become an integral aspect of

the realpolitik in international affairs,

INOTE: | am highly indebted to Dr. Thomas E. Boudreau Ph. D., for his contribution to
this Introduction.]
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Chapter: 1
Collective Security and the Approach to Peace
Enforcement Under International Law:

A Historical Perspective of a True Legal System

introduction:

Towards a Theory of Collective Security

The evolutionary development of the Charter of the United Nations, signed and
enacted at San Francisco on June 26, 1945, was a product of the common desire of
Nations to maintain international peace and security in a world devastated by
centuries of war. Undoubtedly, this common purpose between the nations of the world
avolved long before the point where war threatened the continued existence of human
civilization. But it was not until the'cooperative unity, born from the experiences of the
war which, in the last analysis, produced a common structural and legalistic approach
to the issues of collective security and peace enforcement. Most recently in the 20th
Century, the evolution of an established collective security system, as a scheme to
prevent international conflicts, proceeded from the exposure of the devastation
inflicted upon humanity by both World Wars. Specifically envisioned in the creation of
the Covenant of the League of Nations and later inherited by the Charter of the United
Nations, the significant institutional developments to the approach of collective
security and peace enforcement under international law was then allone conceived.

tn this chapter, our aim wiil consist of exploring the evé!ution of collective
security within the structural formation of the interpational organization during the
20th Century. Thereafter, we will study the legitimacy vested within the structure to
act accordingly with the evolution of international law. Subsequently, our aim will be
to analyze the earlier foundation of collective security and peace enforcement which
later evolved within the functional and judicial parameters of the 20th Century

international organizaticns, especially whithin the Covenant of the League of Nations.
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The Evolution of Collective Security in the International Organization

It is of great value to consider the chronological developments in the creation
of the international organization, for they lay down the legal and operational
compenents for the concept of collective security.  Our aim here wiil be to analyse the
establishment of collective security and peace enforcement within the functional and
judicial parameters of the 20th Century international organization; an evolution that
legitimized the use force for the preservation of international peace and security.

The concept of collective security assumes the existence of several
prerequisites; the satisfaction of several basic conditions. First, that collective
security must assume a balance of power that is structuraly comprehensive and
functional; second, collective security must provide an enforcement mechanism
fundamentally rooted within the body of international law.

In accordance with the essentials of a collective security system, it is a
fundamental requirement that the system operate within an organizational structure.
This structure must form a balance of power within the international community, which
is bound by the authority vested in it, to be impartial and consistent in its application
of the collective security measures. The fact that collective security is set out as
something different from an alliance system, the concept is incompatible with a policy
of alliance or the use of a coalition force outside the organizational framework. Thus,
- central to the use of a collective security system, is an arrangement that transcends
the use of unilateral state action, to the exercise of the collective use of force.

Collective security functions within the framework of the international
organization in that it demands the universality of membership rather than the
creation of separate camps. Collective security facilitates the objective or principal
that, "in the relations of states, everyone is his brothers' keeper, it is an international

translation of the slogan, 'one for ali and all for one'; it is the proposition that
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aggressive and unlawful use of force by any nation against any other nation will be

met by the combined force of all other nations."1 "All this adds up to the

fundamental subjective requirement that all states be willing to entrust their destinies

to collective security” within the operative structure of the international organization.2

The basic importance of the international organization, as a condition for the
effective role of collective security, lies in the assumption that in the existence of an
imbalance of power, brought upon by the unification of the universal membership's
resources, the organization would become powerful enough to deter aggréssio-n or
make potential aggression an unifeasible objective. Yet, in the absence of peaceful
settlements, it is undesirable to warrant in the actions of collective security, an
exchange of military force due to the destructive nature of modern warfare.
Therefore, as the first vanguard in the settlements of international disputes, the
effective development of collective security as an organized system requires a power
relationship in which economic sanctions defer the need for military intervention. A
collective security system "recognizes the vital importance of holding the military
weapen in reserve, but it offers to its participating members the reassuring possibility
that they may be able to discharge their responsibilities by the relatively painless and
humane method of denying to aggressors the benefits of normal intercourse, rather
than by running the risk involved in the resort to arms."3

When all other means have been exhausted, the international organization, in
fulfilment of its functional obligations in action with respect to acts of aggression and
threats to the peace, recognizes the use of military force within the concept of
collective security. "Hence, the creators of the League of Nations and the United

Nations have sought to combine the techniques of moral inducement and coercive

threat for the preservation of peace."4 In summary, the performance of those

responsibilities by the organizational structure need the establishment of congistent
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procedures and enforce’ment mechanisms. Therefore, that the institutional
mechanisms resort to the implementation of international law as a guiding principle in
the use of collective security and peace enforcement for the preservation of
international peace and security, is thus\imperative.

The cbjective of collective security is designed for a system of world order.
Thus, the need for enforcement measures arise. In the management of the collective
effort and system of order, the international organization is accountable for upholding
the principals of international law and those of its charter, together with the
procedural and enforcement measures that those principals entail. "Collective security
requires the creation of a legal and structural apparatus capable of giving institutional
expression to its basic principles. This involves the legal establishment of the
prohibition of aggression, the commitment of states to collaborate in the suppression
of aggression, and the endowment of an international organization with authority to
determine when and against what state sanctions are to be initiated, to decide upon
the nature of the inhibitory measures, to evoke the performance of duties to which
states have committed themselves, and to plan and direct the joint action which it
. deems necessary for the implementation of coilective security. The meaningfulness of

the system is dependent upon the capacity of the organizational mechanism to

exercise these vital functions without obstruction."
International Law and Collective Security:

As a code of principals and regulations, international law is a formulation
describing the relationships among the international organization‘and many sovereign
nations, as well as to the way nations deal with each other independently, might this
be economically, socially, culiurally, militaristically or diplomaticaily. The criteria which

international law is based upon comes about “as a result of the common consent and
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general acceptance of many nations” to draw up a legal system in conjuncticn with

the international organization for the maintenance of international peace and

security.  As specified in Article 2, Paragraph 3 of the U.N. Charter:

"All Members shall settle their international disputed by peaceful means in such manner

that international peace and security, and justice, are not endangered."?

“Since there is no power in the international system standing above sovereign
states, norms of international law are guaranteed by the subject of that system of
law themselves, above all by states through agreements whose essence is a
coordination of the wills of states and cother subjects of international law.

“Just as internal law, internationai law provides for the possibility of applying
enforcement measures to ensure compliance with internationai legal norms. But that .
enforcement is carried out by the subjects of law themselves, namely, by the states,
individually or colectivly; by international organisations that are organs of
co-operation‘ among states and that function on the basis of agreements among
them."8

Because international law draws its authority to exist and to exert power from
the fact that many nations recognize it as a legal entity within an international
structure, [such as the judicial branch of the U.N. (the International Court of Justice-
{CJ}], no single nation can alone alter, modify or create international law without the
consent of other nations. There exist a number of sources, which are generally
practiced, that enable all nations involved within the international organization to
participate in the decision making process of internaticnal law. Such sources are:

treaties, international customs, the general principals of law recognized by civilized

nations, judicial decisions, scholarly writings, and International Organizations.®



Hotz, Frederic W, Collective Security & the U N, Charter Page 11

Treaties are the most valuable source of international law because they draw

up an agreement between nations in written form, which makes it proof of an existing

relationship with rights and obligations between nations,10

International customs are a form of dealing with certain situations that have
ne appropriate form of jurisdiction set by the international courts. Therefore disputes
are resolved by reviewing past customs of several countries dealing with similar
situations. "The variables or elements for establishing an international custom . . .
must be considered in the search for preof of whether a particular custom actually
exists. They are (1) duration or passage of time; (2) substantial uniformity or
consistency of usage by the affected nations; {3) generality of the practice, or degree

of abstention; and (4) cpinic juris et necessitati's, or international consensus about

and recognition of the particular custom."11
"The general principais of law recognized by civilized nations®, such as moral-

legal values as fairmess, justice, equity and Jus Cogens, are sources of determining

international law.12  These sources underline the principal values of governments and
therefore it is possible that individual countries have integrated international laws as
part of their judicial organizations process of dealing with international affairs.

Judicial decisions within particular domestic courts or the International Court of
Justice show evidence that international law is indeed part of their domestic process
of dealing with international disputes. Therefore, many domestic laws are drawn from
international law and visa-versa. This provides evidence that domestic law is indeed
subject to the interpretation of international law for the settlements of international

disputes. Judicial decisions provide authority for the international system of law to
function and operate 13
Scholarty writing help influence the evolution of international law and hence may

even challenge the presént method of dealing in International affairs.  Although
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scholarly w'ritings are not decisive in determining the practice of nations, they keep

statesman and lawyers informed of current developments in the profession.14

The management of state behavior in the conduct of international relations is
the prime objective of the functional and judicial parameters of international law. The'
primary contribution of the international crganization o the evelution of international
law is that it provides the enforcement and regulation principles of collective security.
Because such organizations facilitate the management and settlements of
international disputes, collective security draws its authority from international law in
the enforcement mechanisms embodied whithin the organizational structure of the

international organization.

The Development of the International Crganization:

In its original context, three major phases in the development of coliective
security may be traced back to the ninetieth century: The Cencert of Europe System,
The Public International Unions, and The Hague System. In the twentieth century,
preceding the founding of the United Nations, the League of Nations was the first
international organization to envision a functional and judiciéi system for the use of
collective security. We will now focus our attention tc the earlier foundations of
collective security and peace enforcement within the structural formation of the
international organization, a formation that contriduted to the United Nations system

of collective security.

The Concert of Europe System:

The Concert of Europe System was an initial expression for a European
Community. |t called for pericdic meetings of the signatories to consult on common
interests, to ensure the prosperity of the member Nations, and to maintain the peace

of Europe.
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Hugo Grotius, the so-called "father of International Law", stated in 1625 that:
"It would be advantageous, indeed in a degree necessary, to hold certain
conferences of Christian powers, where those who have no interest at stake may

settle the disputes of others, and where, in fact, steps may be taken tc compel

parties to accept peace on fair terms."15

The Concert of Europe constituted a rudimentary conference system of
international governance with a bases on ccoperation, restraint, and an international
policy code for great powers: "It created ‘a system of multilateral, high-level political
conferences. Diplomacy, the traditional technique for conduct ¢f international affairs,

was essentially a bilateral phenomenon, involving occasional consultation and

negotiation between two sovereigns or their representatives” 16

However, it was not until the 19th century when Napoleon's éitempt to
conquer the Continent shook Europe's state system, and in his defeat, that the fir'st
notion of collective power and security was envisaged at the Congress of Vienna in
1815 for the estabiishment of a new European syétem of order . Attended by twenty
six states, “it was conceived by its leading participants as the forerunner of a series

of regular consultations among the great powers which would serve as board

meetings for the European community of nations."17  The great peace congress set

new boundaries, re-created the balance of power under the notion of a supper-

European-power structure, and guarded against future predominance.18  Thereafter,
congresses met in response to crisis some thirty times in the course of the century,
but after 1822 they ceased for nearly a century, being reinstated only by short,

limited wars, one of which led in the 1860's to the creation of the International Red

Cross as a recognized nongovernmental international agency.1? "The numerous
conferences which were held in the decades after the Congress of Vienna were

concerned with the maintenance of existing peacefui conditions, the substitution of

DTS
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pacitic for violent methods of manipulating the distribution of power, the agreement
upon ground rules for planning the competitive game of imperialism, and the
formulation of general international legislation applicable to the ordinary relations of
states. The Concert system gave Europe, for the first time since the rise of natienal

states, something imperfectly resembling an international parliament, which undertock

to deal by collective action with current problems . . .. "20

Although confronted with a growing sense of interdependence and of the
common interest among the European states for peaceful relations, pressing political
concerns, such as the sovereignty of the nation state, made it impossible for any sort
of institutional management (the establishment an internationai organization).  Yet,
the true advancement of this system is recognized by the fact that diplomacy by
conference, as then the official means of conducting settlements, became the first
significant technique in the conduct of collective power and security in international
affairs. Still, in the absence of an institutionalized system, the Concert of Europe had
created nc legal foundation or framework in order to make decisions, or the
mechanism to enforce those decisions, that would compel states to comply to
peaceful resolutions of internaticnal disputes. "The conference system did not
inaugurate a rule of law, or produced an impartial agency politically superior to
national states and capable of upholding the moral standards of a larger community.
It was a system of de facto great power hegemony, and the fact that its

arrangements frequently resulted in collective or international decisions did not mean

that those decisions were necessarily wise or just."21

Public International Unions
In the 19th century, specifically after 1850, Public International Unions--agencies
concerned with problems in various essentially nonpolitical fields--represented at most

the inception, not the consummation, of the international organization. Henceforth,
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the development and progression of the international organization centered around

the "manifestation of the increasing complexity of the economic, social, technical, and

cultural interconnections of the peoples of the modern world."22  Yet, the Unions'
most significant contribution te international affairs was the evolution of international
management; "a trend towards international controi of subjects® which were of

common concern to states, with a cooperative interest and towards a common

endeavor.23  "The process of interhational organization, thus began, quickly resulted
in the establishment of a profusion of agencies whose terms of reference touched

upon such diverse fields as health, agriculture, tariffs, railroads, standards of weight

and measurements, paterits and copyrights, narcotic drugs, and prison conditions."24

Public International Unions were not built intoc the operations of governments.
They were clagsified as non-governmental agencies. Thus, the Unions were recognized
as having no legal base construction upon which to claim functional jurisdiction. On
the other hand, "drawing power from the circuits of a pre-established dynamo of
sovereignty, . . . dependent for their operation upon such power as could be
genérated in the newly and drastically incomplete plant of international authority,” the
Unions radical shifted the balance of power relations over from national policies and
practices 1o intergovernmental collaboration; they served as the center points for

achieving the collection, coordination and prometion of cooperative relations among

governments, not “the management of aifairs or the government of people.”25

The Hague System: '

In Europe, power shifted from royal courts to cabinets; kings disappeared from
international meetings, to be replaced by ministers, and foreign policy became a
matter of increasingly democratized politics. The Hague Peace Conferences of 1899

and 1907, with their slant toward disarmament, were also precursors of change.
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Proposed topics for consideration were the limitation on the expansion of armed
forces and a reduction in the deployment of new armaments; the application of the
principles of the Geneva Convention of 1864 to naval warfare; and a revision of the

unratified Brussels Declaration of 1874 regarding the laws and customs of land

warfare.28  Though these and other topics characterized the Hague Conferences as
unique in its development, the Hague Conference System is emphasized here by the
attention that was given by it to the tasks of institution-building and to its distinct
rationalistic and legal approach to the problems of war and peace. “The adorative
system of the Hague called attention to the emerging realities of a global, rather than
a merely European, state system, the demand of small states for participation in the

management of the system, and the need for institutionalized procedures, as well as

improved settlements, in the conduct of international relations."27 .

As one of the major contributers to the establishment of international
organizations, the Hague System adopted as one of its principle features the
approach towards a universal system of equal representation; a composition of

European and American {North and South} republics, where some forty-four states

were represented.28  Marked alsc by a new peak in the development of collective
activity, the purpose of the system distinguished itself from the Concert of Europe as

concerned with international problems in the abstract, rather than in the immediate

conflicts raised by specific wars or disputes. 29 The Hague System was "devoted to
building a peaceful system and preventing or controlling war in general, rather than to
maintaining peace in a particular crisis or liquidating a specific war. Such an emphasis,
in some degree, must characterize any system of international organization. It marks

the inherent differences between systems and organizations” and their role within the

collective activities of nations."80
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The need for institutionalized procedures in the conduct of international affairs
"contributed to the establishment of the precedent that collective diplomacy should be
oriented toward such matters as the codification and further development of
important branches of international law, {(and) the formulation of standing procedures
for the peaceful settlement of disputes . . .."S1

The Hague System also provided valuable service to the establishment of

international organizations by upholding a distinct rationalistic and legal approach to

the realm of international relations.32 As a leading characteristic of the Hague
system, the Hague Conference on Private International Law when first convened .in
1893, granted the system with a “reliance upon rational prudence and the judicial
temper . . . which was transmited to subsequent conferences on international

organizations and is today a significant element in the o;ﬁerati_ve theory of

international organization."33 in short, the system stood for the regulation of

international affairs, which in turn, elevated the most fundamental norm in international

law: the prohibition against the unilateral use of force in international relations. 34 VYet,
much to its regret, the Hague System came to a stand still all toc soon due to the
outbreak of the First World War, but its characteristic influence permeated all too far

as to change the course of international relations well into the 20th Century.

Collective Security & The Covenant of the League of Nations

The Hague system was interupted all too soon by the great trauma of World
War |1 in the aftermath of that war, statesmen lead by President Woodrow Wilson of
the United States sought to establish a newer and more powerful system of collective
security upon the earlier foundations provided by the Concert of Europe, the

International Unions and the Hague System.
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Thus, the first institutional step in the evolution of collective security, (the
legitimizes use of force from an unilateral state action, to the exercise of the collective
use of force}, was specifically envisioned in the creation of the League of Nations
System.

In short, the creation of the League came from the realization of the vital need
to prevent war and the revelation that international unity and cooperation wag hence
needed for the preservation of international peace and security. The First World War
had "produced a fresh awareness of the horrors of war, a rather bewildered

admission that modern European civilization was not immune from the destructive

forces of military conilict, and a distressed feeling that 'it must not happen again."35

"World War | served to convinge men that there existed great resources of

international cooperation which had not previously been taped."36 The lLeague
system became the consolidation of all previous organizational developments; an
organization for. international cooperation established upon the initiative of the
victorious Allled Powers at th;e end of the First World War for the purposes of
preventing aggression, and to preserve the status quo as established by the post-
World War | peace treaties. "The Leagé was a composite of the institutional

descendants of nineteenth-century agencies; it pulled the separate lines of

development into & coherent system" based under the principals of law.37

 “Clearly, the establishment of the League of Nations was an event of
fundamental importance, worthy of being considered a decisive foward step in that
evolutionary process. To change the figure, nineteenth-century institutions provided

the ancestry, but the League of Nations provided the parentage, of international
organizations as we know it today."38

As the first formal legal international structure (cre'ated in the

instifutionalization of the Covenant of the League of Nations when it became an
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integral part of the Treaty of Versailles, and assumed formal effectiveness on January
10, 1920), the League Covenant embodied the principals of arbitration of
international disputes, reduction of armaments, open diplomacy, and of collective
security. it established the Leage's operational structure and directing organs: a
secretariet {executive), presided over by the secretary general; a council composed
of permanent members of the leading Allied Powers; and an assembly composed of
representatives of all members.

| For the purpose of our study, our aim will be to analyze the functional and
judicial application of coilective security by the League of Nations system, as
prascribed under Article 16 of the Covenant. Subsequently, as an eventful consequence
of the outbreak of the Second World War, we will eladorate upon the League's
inherent inability, as a collective security system, to prevent war and in preserving
international peace and security. (For Covenant referance, see appendix one)

"It is perhaps unavoidable that international organizations should focus
attention upon the legal, constitutional, and structural aspects of the problem of
estabishing collective security. . . .

"The League Covenant represented a great stride ‘toward the formal
establishment of the elements of a collective security system. It incorporated, in
Article 10, a classic statement of the fundamental legal concepts: the obligation of
every state joining the system 'to respect and preserve as against external agression
the territorial integrity and existing political independence of all Members of the
League.'! Thus, in one stroke, it accomplished the prohibition of aggression, providing
the basis for leagal action against defaulting states, and the obligation of assistance
to victims of aggression, providing the basis for the mobilization of positive support
of the system. In Article 11, it stated the ideologicial premise of the new regime: the

proposition that 'Any war or threat of war, whether immediately affecting any of the
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Members of the League or not, is hereby declared a matter of concern to the whole
League. . . .
“This affirmation of the community's involvement in all the ‘private’ conflicts of

its members led inexorably to the provisions of Article 16, which spelied out the

positive respensibiiities of participating states.”39

Although it was assumed that all member staies, in acting out their
responsibiiities under the Covenant, speciffically Article 16, would impose economic
and military sanctions in their attempt of restablishing international peace and
security, in reality, the call to action by the permanent Council was limited only to a
system of collective security that "recommended to the several Governments
concerned what effective military, naval or air force the Members of the Leage shall

sevearlly contribute to the armed forces to be used to protect the covenants of the

League "0 Thus, that one of the greatest inherent functicnal and judicial weaknesses
of the Covenant was its enforcement clause, the procedure was unsatisfactory for
two reasons: it left it open to member states to respond, or hot to respond, to the
call for military aid, and it provided no machinery or system for organized League
forces in advance, or indeed even for co-ordinating such responses as members might
make."41

In light of the provision that nation states held as members under Article 18,
League members were left to respond to an act of agression on a voluntary basis,
with no League direction or accountability and by asserting all independent control
over the military actions authorized by the League. Thus, in essense as in principle,
the League's collective security system was dependent upon the willingness of member
states forming an alliance or a coalition force outside the organizational framework
of the League to accomplish the League's mission. The fact that collective security is

set out as something different from an alliance system, the League system became
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incompatible with the collective security system envisioned by the Covenant
foretathers.

"The Covenant was far from a perfect design for collective security. tt imposed
inadequate legal restrictions upon potential aggressors and exacted insufficient
commitment for enforcement action from member states. The League which it
created was deficient in legal authority and practical competence for making
international decisions required for the management of a collective security system. . ..

“The history of the League was a record of constant efforts to strengthen and
to weaken the coflective security provisions of the Covenant. This was not so much a
contest between friends and enemies of the principle of collective security, as a
vacillation between the desire to enjoy the benifits and the urge to avoid paying the

price of collective security. The League could neither take collective security nor leave

it alone,"42

The League's inherent inability, as a collective security system, to prevent war
and in preserving international peace and security, is evident due to the eruption of
World War Il on September 1, 1938. Preceding the Second World War, "the
membership problem of the League was recognized as the problem of the empty
chair. The great experiment could work only if virtually universal support, and certainly
the support of all the great powers, could be enlisted. This condition was never
fulfilled. The United States never joined the League;, Germany wés a member,

practicaily speaking, only from 1926 to 1923; the USSR joined in 1934 and was

expelled five years later; Japan announced withdrawal in 1933 and [taly in 1937.743
In the case of Japan, the League of Nations revealed for the first time its
weakness against a modernized aggressor, for already by 1931 Japan's invation of
Ma}nchuria had provoked a crisis at the League; Japan was feared by the West for its
great military and economic might and for its exclusive retirement from the

intematiohal community, given its geographical location. Any attempt on behalf of the
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League to irﬁpose economic and later military sanctions under Article 16, found little
commitment from the European community due to the fact that Japan's geographical
position made any enforcement actidn a near imposible logistical feat. Inclusively, the
Covenant did not provide machinery for curbing open preparations for war over a
fong pericd of time by a state obviously bent on aggression; the League, by its very
constitution, was tied to inaction until the aggression actually occured and therefore
at the brink of the Japanies aggression against Manchuria, the League was
ill-prepared and its community unwilling to act upon the enforcement actions called for
under Article 16.

In the case of ltaly, "in 1935, the League powers overcame their misgivings
about the burdens of collective security long enough to stigmatize italian aggression
in Ethiopia and to organize economic sanctions against Italy. However, this surprising
initiative did not represent a genuiné rededication 1o the principles of collective security
enshrined in the Covenant; the spirit of irresolution quickly returned, and the spark of
determination to make the Leage an effective bulwark against aggression sputtered
and died. Mussolini was permitted to triumph in contempt of the Leage, and the first
great attempt to create a collective security organization was for all practical
purposes terminated. in the final analysis, the members of the League could never
bring themselves to adopt in policy the collective security system which they had
ratified in the Covenant. insted, they sought to find security in the League era through
the traditional devices of national policy and diplomacy. True, the League engaged in
a half-harted effort to suppress ltalian aggression in Ethiopia, . . . (but} if the
League’s actions in the former case was a failure, it was certainly not an

‘unqualified failure, for it proved if anything the possible effectiveness of collective
sanctions. . . ."44
The eventful creation of two coalition forces, an allied and the axis powers, at

the brink of World War 1l, was a direct response to the League's inability to conduct
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coilective enforcement measures before and against Germany's violations of the
Treaty of Versailles and subsequent annexation of Austria, Czecheslovakia and Poland

into the Third Reich. "The League, established to prevent the accidental war, was

unable to cope with Hitler's deliberately plotted campaign of conquest. . . ."45 The
polarization of two military camps of equal force and strength, theréfore, set the
stage for World War Two. Thus, the possibility of a military confrontation against a
formidable opponent or coalition, in the absence of an enforceable, self-directed,
institutionalized and accountable international collective security system, is evident of
either a legal and structural malfunction, and the incompetence or the abuse of an
international organization for the preservation of international peace and security.
This alone does not stand without saying that such an approach can be inherently
dangerous.

“Like the Leage, the United Nations has in practice refrained from following the
pattern laid down in its basic document, and has instead improvised policies related
to the general problem of collective security. In the case of the United Na'tions,
however, there has been little evidence of the urge to patch up the legal and

structural system to make it conform more closely to the requirements of a full-

fledged collective security system."48 |nclusively, this also does not stand alone
without saying that such an approach can be inherently dangerous for the future

preservation of international peace and security.
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CONCLUSION:

To characterize collective security as a true and functional legal system would
be too idealistic to claim due to the natural boundaries of the organizational
structures which limit it power. Because collective security has based its authority
upon its general acceptance by many nations, it does not ensure that all nations shall

consider this system applicable to their mutual relations with other nations.
| international law provides the only enforcement mechanisms required by the
organizational structure in the adoption of a collective security system.

Furthermore, the international organization alone has the legal authority to
implement collective sanctions in respect to the unlawful way a country carries out its
foreign policies and the collective enforcement power to bind any state in the course
of its actions. Yet, authority is limited at times to the adoption of peaceful
resolutions through diplomatic means or in the enforcement of those resolutions by
collective measures against a breach of international peace and security. Collective
security draws its power to act on behalf of the international organization, in order
to safeguard against an attempt by any state to overmind their obligations to
international law and the charter.

Although a variety of functional, judicial and structural flaws permiate the
collective security system, it is a system that is in continuous evolution. Therefore,
that an international security system will still prove to be a reliable system of
authority in the conduct of international affairs, it requires the assistence of all or
most nations of the world. Lastly, it requires that it function in cooperation with a
dependable organizational structure which is ultimately in control of ail the collective
enforcement measures used, provided that those measures be in the best interest

tor the true preservation of international peace and collective security.
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CHAPTER 2:

The United Nations Charter:

Commentary and Documents on Collective Security

Introduction:

“At the conclusion of the First World War an attempt was made, under the
leadership of Woodrow Wilson, 1o organize the vital forces of the world in sUpport of
peace, security and human welfare. The Covenant of the League of Nations was the
product of this great effort. The League experienced had an initial setback when the
United States failed to become a member. Yet for a decade and a half people
throughout the world looked to the League as the instrument by which it might be
possible to establish peace and stability in the world and to assist mankind in its
uneven progress toward greater freedom and happiness. The world-wide economic
collapse of the late twenties and thirties, the rise in popularity of anti-democratic and
nationalistic doctrines, and the unwillingness of peace-loving peoples to assume
necessary responsibilities for the maintenance of peace resulted in the disintegration
and collapse of the League system. Into the vacuum preduced by the lack of vision
and power of decision of the peace-loving peoples of the world stepped the confident
and aggressive forces of ltalian Fascism, German Nazism and Japanese Militarism.

"The failure of the League sanctions against ftaly in 1935 and 1936,
accompanied by the rearmament of Germany, and particularly by the remilitarization
of the Rhineland in 1936, made it morally certain, that the peace-loving peoples of the
world, unless they were to surrender to the forces of aggression without resistance,
would sooner or later have to take up the challenge again, with bloodshed and
wanton destruction as the inevitable consequences. The challenge was accepted in
September 1939, and by the end of 1941 the war had spread to all continents and ali
the major pewers of the world were involved. The final alignment of forces had taken

place."1
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The break down of collective security in the latter parts of the 1930's, and the
eventful eruption of World War |1, lead to the failure of the League system. Specifically,
the failure of the League to confront Japan's invation of Manchuria in 1931, as well as
its failure to act against ltaly's invasion of Ethiopia, encouraged the facist powers and
thus set the stage for World War I, the bloodiest war in human history. Later after
the war, in fulfillment of the need for a truely effective system of internaticnal peace
and security, statesmen drafted the Charter of the United Nations; it purpose was to
be the supreme mechanism "to make a peace which will command the goodwill of the
overwhelming mass of peoples of the world and banish the scourge and terror of war
for many generations." it meant to "seek the 'cooperation and active participation of
all naticns, large and small, whose peoples in heart and mind are dedicated . . . to the

eliminaticn of tyranny and slavery, oppression and intolerance, . . . as they may

choose to come, into a world family of Democratic Nations.™2 For the purpose of
our study at this time, we will now analyse in chapter two the specific poinis under the
Charter of the United Nations that deal with the issue of administering collective

security and peace enforcement mechanisms under international law.
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The U.N, Charter: Purpose and Principles

The purposes of the UN. Charter constitute the raison d'etre of the entire
Organization. They are the aggregation of the common ends on which member
states agree; hence the cause and object of the Charter to which member states
collectively and severally subscribe. The purposes of the Charter provide the first key
to the new system of Cellective Security under the United Nations.

As Leland Goodrich states, "the chapter on 'Principles’ sets, in the same order
of ideas, the methods and regulating norms according to which the Organization and

its members shall do their duty and endeavor to achieve the common ends. Their

understandings should serve as actual standards of international conduct."3

“The United Nations Charter is both a binding agreement to preserve peace and
to advance human progress and a constitutional document creating the international
machinery by which nations can coéperate to realize these purposes in fact.

“The purposes of the United Nations are: the maintenance of international
peace and security; the development of friendly relations among nations based on
) respect for the equal rights and seif-determination of peoples; cooperation in solving
international problems of an economic, social, culiural, and humanitarian character
and in promoting respect for human rights and fundamental freedoms for all.

"Members of the Organization are pledged to carry out in good faith the
obligations of the Charter. They are pledged: to settle their disputes peacefully in
such a way that international peace and security, and justice are not endangered: not
to use force or the threat of force against the territorial integrity or political
independence of any state or in any other manner inconsistent with the purposes of
the United Nations; to give the organization every assistance in any action it takes

under the Charter; and to refrain from giving assistance to any state against which

the United Nations is taking preventive or enforcement action."4
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The Charter provides several principal instruments for the realization of its
purposes and principles, in conjuhction with the ideals of collective security. Article
one, paragraph one, explicitly states one of the main purpeses of the United Nations

for the preservation of international peace and secuwrity. It states:

The Purposes of the United Nations are:

1. To maintain international peace and security, and to that end: to take
effective coilective measures for the prevention and removal of threats to the peace,
and for the suppression of acts of aggression or other breaches of the peace, and to
bring about by peaceful means, and in conformity with the principles of justice and
international law, adjustment or settlement of international disputes or situations
which might lead to a breach of the peace;

To maintain international peace and security, "effective collective measures for
the prevention and removal of threats to the peace, and for the suppression of acts
of aggression or other breaches of the peace,” must be taken. Thus, in the above
rule of purpose, the role of the collective security principle is put into working as an

integral part of the international organization. The detailed implementation of this

principle is left to Chapter VI1.5

Bringing about international peace and security is also proposed in the Charter
by other means than the use of collective action, rather "by peaceful means, and in
conformity with the principles of justice and international law, adjustment or
settlement of international disputes or situations which might lead to a breach of the
pleace." Specitically, these principles are implemented by Chapters Vi and XIV. It is to
be understood that it is not the Organizations objective to undertake the "adjustment
or settlement" of all "international disputes or situations," but only those situations
that "might lead to a breach of the peace." Thus the Charter makes explicit its role
for maintaining international peace and security by making it a matter of concern to

the entire membership of the United Nations, all those situations that "might lead to a
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breach of the peace rather than minor international situations or disputes that
require little attention. The call for the use of all peaceful means are subject to such
provisicnal measures as provided in Chapter Vi, Article 33, Paragraph one. (See:
Appendix Two for reference) These provisional measures will be later discussed in
Chapter 3 of this thesis. In short, the use of "peacetul means” are all those measures
falling short of any armed reprisal or threat to the use of force. Furthermore, under
Chapter V1, the Security Council cannot impose an obligatory settlement upon the
parties against their will; it can only act as an.agency of conciliation for the pacific
settlements of disputes.©

However, if a situation should arise other than called for under Chapter VI, once
the Security Council has determined the existence of a situation that "might lead to a
breach of the peace.," Chapter Vil of the Charter authorizes the Security Council to
take up the enforcement measures of the collective security system, "in conformity

with the principles of justice and international law," for the continued preservation of

international peace and security.”
Chapter VH: The New Collective Security System

The Charter provides under Chapter VI, a system of collective action that
further guarantees the effectiveness of such enforcement measures as may be
undertaken by the Security Council with respect to threats to the peace, breaches of
peace, and acts of aggression. Furthermore, it is made clear that actions required by
the decisions of the Security Council are to be c;rried out by all the membership of
the United Nations, or by some, as the council may decide. As such, Chapter VI
represents quite different and new approach to the problem of collective security and

peace enforcement from that adopted in Article 16 of the Covenant of the League of

Nations, which we discussed in the previous chapter.
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For the immediate application of the enforcement measures provided to the
Security Council in the use of the collective security system under Chapter VI, we must
first take a look at Articles 24 of the Charter. Under the U.N. Charter, Chapter V,
Article 24 states that only the United Nations Security Council may authorize the use
of the enforcement measures when necessary under Chapter VIl to maintain
international peace and security. Article 24 of the Charter states:

"1, In order to ensure prompt and-effective action by the United Nations, its
Members confer on the Security Council primary responsibility for the maintenance of
international peace and security, and agree that in carrying out its duties under this
responsibility the Security Council acts on their behalf.

2. In discharging these duties the Security Council shall act in accordance with
the Purposes and Principals of the United Nations. The specific powers granted to the

Security Gouncil for the discharge of these duties are laid down in Chapters VI, Vil

VIIl, and XI1."8

The permanent members of the Security Council hold the authority to veto any
resolution put forward by that body, making it otherwise imposible to discharge the
duties laid down in Chapters Vi, VII, VI, Xil. Not withstanding any other
consideration, the veto power was not an issue in the Gulf Crisis, and therefore we will
go on to analyze Chapter Vi,

Chapter VIl holds true to the fact that, in conjunction with Article 24, the use of
the enforcement measures employed by the Security Council are subject only to the
control of that body, and then enforced by the entire membership of the United
Nations. In closer examination of the powers granted to the Security Council by the
Charter, we find that “the thirteen articles of Chapter VU . . . fall into four groups.
Articles 39 - 42 endow the Security Council with the powers necessary to deal
effectively with threats to the peace and with breaches of the peace and acts of

aggression. The next five articles contain all the provisions designhated to enable the
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Councii to employ military measures swiftly and effectively. Then follow in Articles 48,
49, and 50, the obligation of the Members in respect of enforcement actions and a
provision designated to assist Member states which encounter special economic
problems in fulfilling these obligations. The last Article, 51, is the new 'self-defence’

provision,” which will be discussed to some detail in our case study of the Gulf War in

Chapter 3 of this thesis.9 A brief over view here would be useful in so far as to clarify

the actual principle of Article 51. Article 51 states that: Nothing in the present

charter shall impair the inberent right of individual or collective self-defense if an armed
attack occuré against a member of the United Nations, until the Segurity Council has
taken measures necessary to maintain international peace and securnty. [emphases
mine}

For the purpose of analysing the critical role of the Security Council in the
enforcement of the collective security system, our study of Chapter Vil will revolve

primarily around the first two groups mentioned above.

Articles 39 - 42:

The powers bestowed upon the Security Council in the first group, Articles 39 -
42, provide it with the authority to determine the existence of any threat to the
peace, breaches of the peace, or acts of aggression, and can either make
recommendations for the pacific settlement of disputes under Articles 39 and 40, and
then make reference to Chapter Vi, or decide what measures shall be taken in
accordance with the collective security mechanisims under Articles 41 and 42.
Because Articles 39 and 40 explicitly state the use of recommendations by the
Security Council and "call upon the parties concerned to comply with such provisicnal
measures. . . without prejudice to the rights, claims, or position of the parties

concerned,” the settlements of international disputes fall primarily under the
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jurisdiction of the parties concerned, or, if referred by the parties in consideration of

their legal disputes to the International Court of Justice.10 Such provisional measures
are made in reference to Chapter VI, Article 33 and "shall, first of all, seek a solution
by negotiation, enquiry, mediation, conciliation, arbitration, judicial settlement, resort

te regional agencies or arrangements, or other peaceful means of their own

choice."11 Thus, the settlement regarding international disputes strictly fall under the
iurisdiction of the parties concerned.

Nevertheléss, under Article 41, the failure to comply with such provisional
measures later takes account for the actions taken by the Security Council, not
involving the use of armed forces. Specifically, Article 41 provides for the use of
economic sanctions. [t is the first of a series of collective measures used for the
restoration of international peace. and security. Article 41, "together with the
preceding Article, leaves the Security Council a wide measure of discretion in the
exesrcise of the power that is given to it. The Security Council may decide in a
Ap‘articuiar case that measures not involving the use of armed forces will be adequate..
in that case it will be only such measures have been tried and have been proven

by experience to be inadequate that the Security Council will decide to use military

measures under” Article 42.12 Interpreted as such, Atticle 41, though inherited from
the League of Nations system, provides for a new enforcement principle in which it
calls upon the membership of the United Nations to apply such measures as
undertaken by the Security Council. Unlike the League's non-binding of all members
nature, specific obligations under the Charter provides that all members of the United
Nations, acting under the jurisdiction of the Security Council, enforce the measures
undertaken by that body. "The words 'called upon' appear to be used in this Article in
the same mandatory sense as in Article 40. The basic principle of the security
provisions of the Charter, as distinguished from the Covenant of the League of

Nations would be nullified if, after the Security Council had reached a decision
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regarding the application of measures not involving the use of armed forces,
discretion were left to Members of the Organization as to whether they should carry
out those measures or not. This interpretation is also supported by the fact that this
Article is a special application of the general principle of Article 39, which empowers
the Security Council to ‘decide what measures shall be taken in accordance with
Articles 41 and 42, to maintain or restore international peace and security.'"13

This same principle applies to Articlte 42 and subsequent articles of Chapter Vil
Thus, once necessary measures have beén taken by the Security Council for the
maintenance of international peace and security under Article 41, as a chartered
principle of international law, if needed, Article 42 follows in prosesion or et sequencia
to Article 41's application of economic sanctions, for the use of military measures for
the preservation of international peace and security.

The collective security system under Charter VI, specifically under Article 42,
goes beyond the League system in two respects. "In the first place, it empowers the
Security Council to take a decision with regard to the use of air, sea or land forces to
maintain or restore international peace and security by less than a unanimous vote.
Under the provisions of Article 27, paragraph 2, this decision may be taken by a vote
of seven members of the Security Council with the concurrence of all the permanent
members. In the second place, such a decision taken by the Security Council creates
obligations for Members of the Organization which these Members are required
faithfully to carry out according to the express provision of Article 25."14

Article 25:

The Members of the United Nations agree to accept and carry out the
decisions of the Security Council in accordance with the present Charter.

Thus, the use of military force under Article 42, in conformity with the U.N.
Charter and international law, must be assumed within the functional and judicial

framework of the international system, where the organization is upmost accountable
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for the direction and use of military measures. Therefore, the Security Council must
invoke, whenever an international crisis merits the use or need for military intervention,
Article 42 in accordance with its statutory proclamation of its purposes and

principles.

Articles 43 - 47:

Article 42 however, must be read upon its dependent relationship with Articles
43 - 47, which contain all the provisions designated to enable the Council to employ
military measures swiftly and effectively.

Under Article 43, "no Member of the Organization is obligated under Article 42
to employ 'armed forces, assistance, and ?acilities‘ in excess of those specifically

provided for in the ‘special agreement or agreements' negotiated with the Security

Council. 15 “Such agreement or agreements shall govern the number and types of

force, their degree of readiness and general location, and the nature of the facilities

and assistance to be provided."16 Furthermore, Articles 43 - 45 establish a collective
security system by which national contingents are made "available to the Security
Council," which in turn, in fulfiiment of the obligations assumed in Article 43, the
Security Council invites those members, if they so desire under Article 44, "“to
participate in the decisions of the Security Council concerning the employment of
contingents of that Member's armed forces," and to strengthen the degree of
readiness of such forces by having some discretionary power over national air force
contingents as established in Article 4517

Because it is assumed "that the Security Council has a capacity for entering

into international commitments apart from that of its members, it represents an

~ important advance in the development of an international authority."18 That the

Security Council is empowered by the Charter to undertake sustained international



Hotz, Frederic W. Collective Security & the U.N. Charter Page 38

commitments, it is representative of a new collective security system that goes far
and beyond that of the League of Nations system. Thus, it is inconsistent to make
such power available to the direction of any leading national government or coalition in
the enforcement of collective security. Therefore, when the Security Council had
determined the use of force as the principle enforcement mechanism available for the
restoration of international peace and security, the need for a Military Staff
Commiitee (MSC) arises.

Envisioned within Articles 46 and 47, "plans for the application of armed forces
shall be made by the Security Council with the assistance of the Military Staft

Committee." The MSC is to serve as the general staff responsible to the Security

Council for that bodies over-all strategic planning.19

The functions of the MSC are threefold: (1) to advise and assist the Security
Council on all questions relating to the Security Council's military requirements for the
maintenance of international peace and security, . . .; (2) to advise and assist the
Security Council in the strategic direction of the forces placed at its command under
the provisions of Article 43; and (3) to advise and assist the Security Council in
connection with the preparation of plans for "the establishment of a system for the
regulation of armaments" under the terms of Article 26, and the exercise of any

powers which may be conferred upon the Security Council in connection with the

enforcement of any such system. 20

" In short, Chapter Vil provides the Security Council with the enforcement
measures required for the successful application of the coilective security mechanisms
when determining the existence of any threat to the peace, breaches of the peace,
and acts of aggression. Yet, the Charter provides further guarantees, other than
those under Chapters VI and Vil, for the effective roles undertaken by the Security
Council in the preservation of internaticnal peace and security. The Secretary-General

of the United Nations, as “the first citizen of the world, the first citizen of the
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international community," leads the establishment of the international collective

security system by serving as an effective instrument of crisis management and

international ccoperation in the capacity of his obligation under Article 99. 21

Article 99 states:
The Secretary-General may bring to the attention of the Security Council any
matter which in his opinion may threaten the maintenance of international peace and

security.

As Thomas Boudreau mentions in his book Sheathinq- the Sword, "Article g9

says nothing about the Secretary-General having the authority to bring io the
attention of the Security Council a matter that may 'restore' international peace and
security. In short, Article 99 clearly does not give the Secretary-General any rights or
responsibil'rtiesr to take steps to enforce international peace and security; this is the
explicit role of the Security Council under Chapter Vil of the Charter. His authority in
this area is carefully constrained and limited to functions that the Security Council
might explicitly give him under Article 98 in enforcement action that it must initiate.
Thus, Article 99 defines and limits the Secretary-General's role to conflict prevention.

Because of this Article, the Secretary-General is, in a very real sense, an international

watchman of the peace."22

Certain polttical discretion is givén to the Secretary-General in performing his
responsibility under Article 89. Because of his alternate role in the overall management
of the collective security system, he may wish to bring a certain mater to the
attention of the Security Council if no member state may wish to do so. This allows
for greater surveiliance of developing international conflicts and thus contributes
significantly to the effective use of the collective security system, though in principle,

the enforcement measures are then only the priority of the Security Council.
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Conclusion: |

Under Chapter Vi, the Charter provides a fresh and new approach to the
enforcement measures of the Collective Security System. Unlike Article 16 of the
Covenant of the League of Nations, Chapter VIl represents one of the dreatest
advancements in the application of peace enforceament and collective security. It
provides for a system that is indicative of the authority vested in an international
organization to resolve international disputes and to maintain or restore international
peace and security. The Security Council, in its enforcement action under Chapter VI,
is representative of an entire organization that has advanced enormously throughout
the years since its conception. Yet on the other hand, teday a new revolution in
international relations, politics, and law is in procession. With the invasion of Kuwait
by Iraq on August 2, 1980, the international community had come together with the
international organization and condemned such action. Because of international
cooperation and good will between nations, especially that of the super-powers,
appropriate collective action (U.N. trade embargo) was first attempted; then, the U.S. ~
led military invasion of lrag occurred on January. 15, 1891. Most importantly, such
military action was not conducted through the correct functional and judicial channels,
to ensure a peaceful solution to the contlict in the guif.

As circumstances prevailed, lrag, by international decree, had force used
against her in order to re-establish the peace. Via an inconsistent interpretation of
international law and collective order, a disaccordant situation, something other than
that originally envisioned within the functional and judicial authority vested within the
international organization, took place in the adoption and application of RHesolution
678 for the subsequent use of force against lrag. A 'new world order' had been
established in the presence of the international organization, but in manipulation and
then in exclusion of it. Chapter 3 introduces in a case study, the legal problems of

Chapter VI, raised by the Security Council's responce to the invasion of Kuwait, and
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the legal debate concerning the use of force against Iraq, in accordance with
Resolution 678, for the restoration of international peace and security. The purpose of
the chapter is also to clarify and focus U.N. Security Council policy at the time of the

Guif Crisis, and to find whether that policy was consistent under international law.
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CHAPTER 3:
Chapter VIl & The Legal Debate:
Introducing the Legal Problem

Introduction:

On August 2nd, 1890, lraq invaded Kuwait. As a statement of fact, lrag's
aggression and subsequent annexation of Kuwait, which violated all principals of
international Jaw, was an infringement of the solemn obligation of all member states
under the U.N. Charter. Specifically, Article 2.4 of the Charter states:

"All members shall refrain in their international relations from the threat or use

of force against the territory integrity or political independence of any state, or in any

other manner inconsistent with the purposes of the United Nations.™

As a result, the United States of America sent to Saudi Arabia the largest
deployment of military personnel and equipment since the Vietnam War. Furthermore,
the United States of America, with much international, national and thereof
Congressional support, was at the head of the most significant post-Cold War
diplomatic dispute in the history of the United Nations.

In an effort to secure economic and political interests in the area, as well as
reverse the annexatien of Kuwait by Iraq, the United Nations Security Council had
pursued the purposes for which the United Nations was criginally created. Specifically,

Article 1.1 of the Charter states:

"To maintain internaticnal peace and security, and o that end. take effective

collective measures for the prevention and removal of threats to the peace, and for
the suppression of acts of aggression or other breaches of the peace, and to bring

about by peaceful means, and in_conformity tc international law, adjustment or

settlements of international disputes or situations which might lead to the breach of

the peace."2
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As leader and guardian of the Guif crisis, the United States of America had
defined common international foreign policy objectives that concerned its own national
security. With a shared international concern for a peacaful solution to the conflict in
the Persian gulf, the "United Nations Security Council approved for the first time in
twenty-three years mandatory sanctions under Chapter VIt (Actions with respect to
threats to the peace, breaches of the peace, and acts of Aggression) of the United
Nations Charter."3

The purpose of this chapter is to clarify and focus the United Nations Security
Council policy at the time of the Gul Crisis. It is the ambition of this Chapter to
specifically investigate if this policy was consistent under international law, describing
the limitations under the U.N. Charter. The goal is to find proof, wether or not the
methods used for the resolution of the Persian Guif crisis were legitimate and just, as

prescriced under the law. The specific purpose of my argument is to answer the

following guestions:

A) Did the United Nations Resolution 678 authorizing the use of “all necessary
means" to uphold previous Security Councirl resolutions demanding that lraq withdraw
from Kuwait, permit the use of force under International Law to maintain international
peace and security?

B) Did the United States of America together with the international
community, acting under Chapter VIl of the United Nations Charter, act in accord with
International Law and to what extent? If so, did or did not the use of for.ce by the
United states of America and the international community act in an unilateral military

strike against lrag?
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ARGUMENTS: The Legal Debate

The use of military force ouiside the framework of the international
organization (United Nations) viclates International Law. it cannot be supported, as
seen in chapters one and two, as established in pursuit of the purposes and principles
of the Charter of the United Nations, by contemporary international practice.

Specifically, under international law, Article 2.4 of the U.N. Charter forbids the
use of force as a means of conducting international relations between all member
states. "All Members shall refrain in their international relations from the threat or
use of force [armed attack] against the territorial integrity or political independence

of any state, or in any other manner inconsistent with the Purposes of the United

Nations."4 Furthermore, under the U.N. Charter, Chapter V, Article 24 states that
only the United Nations Security Council may authorize use force when necessary
under Chapter VIl to maintain international peace and security. Article 24 of the
Charter states:

"1. In order to ensure prompt and effective action by the United Nations, its
Memberg confer on the Security Council primary responsibility for the maintenance of‘
international peace and security, and agree that in carrying out its duties under this
responsibility the Security Council acts on their behalf.

2. In discharging these duties the Security Council shall act in accordance with
the Purposes and Principals of the United Nations. The specific powers granted to the
Security Council for the discharge of these duties are laid down in Chapters VI, Vi,
Viil, and XI1."S

Article 2.4 and Aricle 24 must also be considered in concurrence with article
51, under chapter VIl of the UN. Charter. Article 51 states that: "Nothing in the

present charter shall impair the inherent right of individual or collective self-defense if

an armed attack occurs against a member of the United Nations, until the Security
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Council has taken measures necessary to maintain international peace and security."8
[emphases mine]

"Because Article 51 refers solely to situations where armed attack has actually
occurred, it has been argued that the Charter only reserves the right of self-defense
to this limited extent. . . . it has already been pointed out that [under] Article 51 [a
state] retains the 'inherent right of self defense’ independently of other provisions of
the Charter in cases of armed attack. In cases where there is no armed attack but
where, under traditional [customary] rules of internaticnal law, there exists a wider

right of action in seif-defense . . . [it] still continues to exist. though made subject to

the restrictions contained in the Charter [prohibiting the use of force].””

“Arficle 51 thus provides an exception to article's 2.4 prohibition against the
national os international use of force", and then only in self-defense. 'A state may
then use defensive forces for the solemn purpose of lself-defense'; and this then only
before the Security Council has taken such measures as provided under Chapter Vi of
the Charter.8

What kind of provocation, if any then, could the United States of America have
cited to uphold on whether the U.S. was to fight the war in self-defense, and make a
subsequent peace? Specifically, what justification could it had found under
international law to go to war on its own initiative?

As presented in the above rules of law, the United States of America, under
international law, could had acted unilaterally only in self-defense to an armed attack,
and then only before the Security Council has taken such measures as provided under
the U.N. Charter (Art. 51). U.S. officials had designated a series of acts that the Iraqi
dictator might had taken to spark an American strike of aggression that could be
presented as legitimate self-defense. The most obvious, an armed attack by lrag on

the “wholly defensive" U.S. military forces deployed to Saudi Arabia on and after

August 7, 1890. This did not occur previous to January 15, 1991,
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Preparations for an attack might had also sufficed under U.S. criteria and

interpretation of Article 51 of the Charter. The justification for self-defense would had

invoked what might have been characterized as "anticipatory self-defense”.® For
example, if satellites detected enemy troop buildup on the borders or fueling of lraq
missiles, the U.S., in invoking Article 51, could and most likely would had striked without
delay. Yet, this also did not occur previous to January 15, 1891,

Mistreatment of hostages by lragis--killing or injuring American citizens or aven

physically imprisoning them--would have justified invasion, not by self-defense, but by a

principle of international law known as "humanitarian Intervention™.10 This states that
a nation has the right to use force to protect its citizens abroad. This could have
been thought to apply to the diplomats held inside their embassies in Kuwait City.
Nevertheless, as of December 8, 1690, Iraq had called for the unconditional release of
all foreign hestages.

Thus, approving the use of force in self-defense or humanitarian intervention,
under Article 51 of the UN. Charter, was then void previous to January 15, 1991 in
the absence of any acts of belligerence upon U.S. troops by lraq and the release of all
foreign hostages on December 6, 1990.

Most importantly, and in accordance with Article 51, measures taken by the
Security Councii under Chapter Vil of the United Nations Charter on August 2, 1990,
[acting under Article 39 and 40 {Resolution 660)] ment that "the inherent right of
individua!l or collective self-defense” to an armed attack by lrag on the U. S. troops,

was then void in the actions of the Security Council on and then after August 2,

1980.11  Thus in this view, the time for invoking Article 51 had well elapsed. There
was absolutely no justification under international law for the use of armed force in
self-defense under Article 51 after August 2, 1991.

Because Articles 39 and 40 explicitly state the use of recomendations by the

Security Council to "call upon the parties concerned to comply with such provisional
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measures. . . without prejudice to the rights, claims, or position of the parties
concerned,” the settlements of international disputes fall primarily under the

jurisdiction of the parties concarned, or, if referred by the parties in consideration of

their legal disputes to the International Court of Justice.12 Such provisional
measures “shall, first of all, seek a solution by negotiation, enquiry, mediation,

conciliation, arbitration, judicial settiement, resort to regional agencies or

arrangements, or other peaceful means of their 6wn choig."13 Thus, the settlement
of disputes regarding the lraqi annexation of Kuwait strictly fell under the jurisdiction
of the parties concerned.

Nevertheless, the failure to comply with such provisional measures take account
for the actions taken by the Security Council, not involving the use of armed forces,
under Article 41. Therefore, in the presence of economic sanctions under Article 41
(Resolution 861) on August 6, 1990, such latter measures moved the crisis settlement
of disputes under the jurisdiction of the Security Council.  Up until and before the air
assault by the U.S.-led military coalition on January 16, 1991, which was authorized by
the Security Council on November 29, 1990 in Resoclution 678, the Secunty Councii had
passed thirteen resolutions (excludinAg Resclution 678) asserting it jurisdiction by
condemning and setting up an international embarge against lraq. [All Security Council
Resolutions, in exception of Resolution 677 (1990) may be located in Appendix Three]
| "During the period under review (between August 2 and November 29, 1980),
the Security Council took action of extraordinary consequence to revers the invation
of Kuwait by irag and to detef aggression in future. The considerations that arise
frc;m some of the aspects of this action are plainly central to the maintanence “of
international peace and security. | believe they will need to be carefully borne in mind
in future" said Javier Perez de Cuellar, Secretary-General of the United Nations on

September 6, 1991, at the forty-sixth session of the General Assembly.
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"Once the invation occurred, the response of the Security Council was not only
swift but systematic; in adopting 14 resolutions regarding the s'rtuatio'n, the Council
followed a step-by-step and considered approach to the use of its powers under
Chapter Vi of the Charter. Far from acting in haste, the Council afforded ample time -
from 2 August 199G to 15 January 1991- for the Government of lraq to comply with
the Council's demands. It was only when all warnings - including my own pleading to
iraq to correct a manifest wrong - went unheeded and all freindly advicewas rejected
that armed force was finally employed to restore the independence of Kuwait. This is

the factual side of that fateiul occurrence, which no balanced assessment, how or in

the future, can ignore. 14

in order to implement the principles and responsibilities of Article 2.4, Article 24,
and then some other justification (other than that intended for under Article 51} for
military intervention under international law once the Security Council had determined
that the sanctions provided for in Article 41 (economic sanctions) had proven to be
inadequate for the preservation of international peace and security, the U.N. Security
Council must have then authorized the measures provided under Article 42 in
accordance to the fundamental or chartered principal of et sequentia. This was not
the case. The “important aspect is that the enforcement action was not carried out
exactly in the form foreseen by Article 42 et sequentia of the Chapter VIl.  Instead,
the Council authorized the use of force on a national and coalition basis. . . However,
the experience of operations in the Gulf suggests the need for a collective reﬂectidn on
questions relating to the future use of the powers vested in the Security Council under
Chapter VII."15  Article 42 of the C’ha;rter states:

"Should the Security Council consider that measures provided for article 41

would be inadequate or have proven to be inadequate, it_may take such action by air,

sea, or land forces as may be necessary to maintain or restore international peace

and security. Such action may include demonstrations, blockade, and other
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o'perations by air, sea, or land forces of members of the United Nations."16
[emphases mine}

Articie 42, “which authorizes the Security Council to take military action when
economic sanctions 'would be inadequate or have proven to be inadequate,’ was not,
it appears, the legal basis for" Resolution 678. "Why? Because the article's
dependent relationship with Article 43, pursuant to which the UN membership consent
to provide the Security Council, 'on its call and in accordance with a special agreement

or agreements,’ with armed forces, assistance, and facilities to effectuate Article

42."17 Therefore, authorization could then only be granted by the United Nations
under Article 42 and in conjunction with Articles 43, 44, 45, 48, and 47 for a guided
military strike against Iraq in account to the leadership of the Security council and the
Military Staff Committee under international law. [A copy of the U.N. Charter,
specifically Chapter ¥li is available in Appendix Two for reference]

| Rather, the Security Council adopted in Resolution 678 to authorized "member
states cooperating with the government of Kuwait, unless lraq on or before 15

January 1991 fully implements (previcus resoclutions), fo use all necessary means to

uphold and impiement' the previous resolutions 'and to restore international peace

and security in the area.'"18 "At the behest of the United States and to assure
exclusive U.S. command and control over Persian Gulf operations, it {the Security
Council) turned down a Soviet proposal to activate the Military. Staff Committee
(MSC) provided for in Charter Articles 45-47 to unify the strategic direction of
Security Council police actions."19 [emphases mine]

This resolution did not specifically cite military force nor the section of the U.N.
Charter in Chapter VH that permits it (Articles 42, and subsequent Articles). The
faiiu;e of Resolution 678 to cite Article 42, and subsequent Articles, was aimed at

allowing the United States of America and her allies to launch hostilities against irag
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on 16 January 1991 without putting their forces under U.N. direction. "It eschewed
direct UN responsibility and accountability for the military force that ultimately was
deployed, favoring, instead, a delegated, essentially unilateralist determination and
orchestration of world policy, coordinated and controlled almost exclusively by the
United States. And, in so doing, it encouraged a too-hasty retreat from the
preeminently peaceful and humanitarian purposes and principles of the United Nations.

As a consequence, it set a dubious precadent, both for the United Nations as it

stands today and for the 'new world order' that is claimed for tomorrow."20

In view of Resolution 678, such action brought about hostilities by military
forces without explicit U.N. authority or accountability as prescribed under
international law. “"After pronouncing its blessing on military ferce--the blank ¢heck of
the Gulf War--the Security Council and the secretary general merely watched from the
sidelines as the United States did what it wanted without accountability to the Coungil.
As a result, Washington was free to inflict 'near-apocalyptic' destruction on lrag and

bomb it into a 'pre-industrial age,’ according to one U.N. survey conducted after the

war."21  Therefore, regardless of Résolution 678, without specific authorization by
the Security Council under Article 42 and subsequent Articles under Chapter Vil of the
U.N. Charter for the lawful and justified use of force, the U.S.-led military coalition did
not have the legal nor legitimate authority to conduct independent militafy operations
separate and apart from an unified UN. Command.

"In order to preclude controversy, . . . the mechanisms required for the Council
to satisfy itself that the rule of proportionality in the employment of armed forces is
observed and the rules of humanitarian law applicable in armed conflicts are complied
with; ({these mechanisms must be refined in light of the rule of international law).

Moreover, careful thought will have to be given to ensuring that the application of

Chapter Vi measures is not perceived to be overextended."22
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"The conduct of the Gulf War--the third stage of the Gult crisis--clearly
demonstrated the weaknesses of UN. enforcement capabilities and drew into question
the process by which decisions relating to enforcement are made. Having given its
blessing to the use of force, the Security Council then stepped aside and the United
States was free to initiate and conduct the war as it saw fit.

"The magnitude of human suffering and material destruction that U.S.-led
forces inflicted on irag makes evident the need for the Council to do more to ensure
that it does not bless unnecessarily bloody wars when carrying out its legitimate
responsibilities for enforcing the nonaggression principle. In the future, therefore, U.N.
decisicns for enforcement should follow a stricily evenhanded multilatera! process.

“ . Even when U.N. coercion may be required, enforcement as destructive as

the recent Gulf War is very likely to be counter;ﬁroductive."ZS

Therefore, as demonstrated in fact and as in principle of international law, the
United States of America and aliies may still be held accountable under Resolution §78
for the unilateral and illegal act of 16 January 1891, in respect to th‘e breach of the
international peace and security under international law. This hostile act of
belligerence may then hold the U.S.-led military coalition responsible to a similar act of
aggression under imternational law as that of Irag's initial violation of international law
of the invasion of Kuwait on August 2nd, 1991, |

"With Resolution 678 evidencing no explicit or clearly implicit authorization in the
text of Chapter Vil, its travaux preparatoires or pertinent state practice, one is left
to conclude that the Security Council created an entirely new precedent, seemingly on

the basis of some assumed penumbra of power available to the Council under chapter

Vll--an ‘Article 42 1/2' authorization, as some UN watchers have called it. . . . It is
analogous to the judicially developed penumbra of powers available to the President
of the United States in the conduct of foreign relations under the U.S. Constitution."2 4

famphases mine] In continuation of this study, we will analysis in Chapter 4 the
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internal conflict brought about between the U.S. Congress and the Executive in respect

to United States foreign Policy and the Gulf war.

CONCLUSION:

in this view, the United States of America together with the international
community, under International Law, were unable to legally initiate armed hostilities on
the grounds of self-defense under Article 51 of the U.N. Charter.

Furthermore, lacking United Nations authority and accountability to do so under
Resolution 678, the United States of America and allies were restricted under
international law and the United Nations Charter to initiate armed hostilties after ‘15

January 1991 without implementing Article 42 and subsequent Articles of the Charter

beforehand, to restore international peace and security.

With all disregard to a history in the development of the international
organization, the guiding principles and regulations of the U.N. establishment, the UN.
Charter and of international law, the U.S.-led military coalition launched on 16 January
1691, an illegal military -intervention against lraq. There were proper channels to go
about resolving this conflict peacefully and diplomatically; greater patience was
needed. It was the internaticnal community as well as the United States’ obligation to
adhere to these principals of international law. How can it be justified, when an illicit
attempt by the community of nations permit the unnecessary lose of life and
prolonged suffering of one people: The Kurdish people!?

"When human life (especially innocent human life) and other fundamental values
are being put greatly and severely at risk, as surely they were when Resolution 678

was adopted, it seems not inappropriate to insist upon unambigucusly articulated

war-making authority as a de minimis requirement of ‘right process.'25 The U.N.
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Charter makes the Security Council the primary entity under international law for
initiating and monitoring the use of force necessary to maintain international peace
and security, not a coalition of states. Enforcement under Chapter VIl through the
use of force is & system requiring the collective engagement of all nations, a system
that requires a dicipline all its own. A new revolution in international order is at hand,
and the prospect of a legal system that can then truly institute proper and adequate

peace enforcement and collective security mechanisms in our world, is but

disappointing. "A 'new world order’ deserves better."28

-
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Chapter 4:
U.S. Foreign Policy and Gulf Crisis:

The Conflict Between the Congress and The Executive

Introduction:

U.S. foreign policy in the Middle East had received an overwhelming, but a short
of full, domestic and international support both in the operations and management of
the Persian Gulf Crisis. On the domestic front, in the weeks of early to mid November
1990, there was a growing controversy concerning the options on how to go about
dealing with lrag between the Legislative and Executive branches of government.
Specifically, President Bush's decision to almost double the U.S. military deployment to
the Persian Gulf on November 8, 1990, with the interest of moving from a defensive
strategy to creating an “adequate offensive military option,” had moved members of
Congress to debate the prospects of war with lrag.  "The new deployment, nvhiéh will
include heavy armor and three more aircraft carrier groups, could double the number
of U.S military personnel deployed in the region to nearly 500,000, approaching the
maximum deployment in Vietnam two decades ago.‘ .. . The deployment will include
half of all U.S. troops in Europe, a full mechanized division from the United States, the

equivalent of a division from the National Guard and four Marine expeditionary
brigades totaling roughly 60,000."1 it was not surprising then that our very same

"Congress [was] cheering [the president] with one hand and sitting on the other."2
On the international front, we had seen also a conflicting view in the
management of the Gulf crisis. Particularly in respect to the Security Council vote for
the adoption of the use-of-force resclution #678 on November 28, 1880, two
countries out of fourteen, Cuba and Yemen voted against the resolution, with China
abstaining as the fifteenth member; considering the abstention as a no vote without

veto power, the success of passing Resclution 678 became part of the U.S. diplomatic
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eiforts to reverse the annexation of Kuwait by lrag and to restore Ku;n/ait‘s legitimate
government through the use of force. Yet it is important to recognize that U.S.
foreign policy against lraq, was not unanimously favored by the international
community in respect to the means employed by the United States, via the Security
Council, in the adopticn of Resoclution 678 which eventually led to the eventful
consequences of war with lraq.

The purpose of this chapter is to clarify and to focus what was United States
foreign policy objectives against lraq in the later parts of 1880, particularly before
and after November 8, 1950; here should be noted the date of U.8. policy transition
with regard to the Gulf Crisis. It is also to investigate whether these policies were
consistent with the United Nations policy in the Gulf, specifically in consideration of the
Security Council Resolutions under Chapter Vil before November 8, 1990; later to
resolve if the U.S. policy shift after November 8, 1990 was consistent with the United
Nations policy. It is also the ambition of this chapter to explore the limitations under
the United States Constitution for the preservation of international peace and
security; to explore the difficulties and conflicts faced by United States government

while conducting policy against frag.
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Argquments;

The Conflict Between Congress and the Executive

In an effort to secure economic and political interests in the Persian Gulf, as well
as to reverse the annexation of Kuwait, the United States of America had defined
common foreign policy objectives with concern to its own naticnal security and in
correlation with the United Nations Security Council Resolutions 660, 661, 662, 664,
665, 667, 689, 670, 674, and 677. [All Security Council Resolutions, in exception of
Resolution 677 (1990) may be located in Appendix One] By upholding alt previous
U.N. Security Council resolutions under Chapter VII (Actions with Respect to Threats
to the Peace, Breaches of the Peace, and Acts of Aggression) of the U.N. Charter,
specifically Anticles 39 - 41(economic sanctions), the United States of America had
committed itself to the legitimate role as leader of the most significant post-cold war
international dispute in the higtory of the United Nations. Furthermore, U.S. policy
objectives before November 8, 1990, in conformity with United Nations poficy in the
Gulf (and then only before November 29, 1990 as analysed as the case study in
Chapter Two), had found broad national and international support all around the
board. Specifically, the United States of America had committed itself to four policy
guiding principals; these were: '

"One, the immediate, complete, and unconditional withdrawal of all lragt forces
from Kuwait as mandated in the United Nations Security Council Resolution 660;

Two, the restoration of Kuwait's legitimate government;

Three, the protection of the lives of American citizens held hostage by lraq,
both in lrag and Kuwalit, (this had no longer applied due to the release of all hostages

on December 7); and

Four, a commitment to the security and stability of the Persian Guif."3
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Upon establishing an offensive military opticn against lraqg, initiated only after
November 8, 1980, Congressional concern over the gulf buildup (a situation of relative
stasis having developed after August 8 1990, when the U.S. began to deploy "wholly

defensive" forces "to deter further lragi aggression”} promptly moved members of

Congress to debate the prospects of war with lraq.4 "Most members saw that the

H

buildup conflicted with the policy of pursuing U.N.-mandated sanctions." "Yet it was
no less cynical than the suggestion that Congress had any real choice to approve or
disapprove war after more than 400,000 troops were already placed in the Saudi

desert. . . . The alternative of substantially downsizing American forces while

sanctions were tested was not seen by most in Congress as a plausible option."d

“in general, there was broad support that there needed to be an international
response to the iragi movement into Kuwait and the potential for invasion of Saudi
Arabia,” said Rep. Martin Sobo, D-Minn. "l think everyone thought that the president
did extremely well in terms of gathering intematio.nai support for his initial respense.
| think that where you have a growing (national and international) concern is over the
sense that the pres'ident is changing policy. . . that he is moving away from patiencé

to the potential’ of offensive action. That is where you see very substantial

congressional concern."d

As the President's policy in the gulf changed, members of Congress continuousiy
asserted their constitutional role in fear that the president would commit the United
States to another Vietnam. "The first stirrings of restlessness on Capital Hill have
begun to surface. About 80 members of Congress, ted by Rep. Ron Dellums, D-Calif.,,

wrote to Bush over the weekend opposing any move to open hostilities without

congressional approval®? Responding, Bush had appeared ambivalent whether he
would seek congressional authorization as prescribed under the War Powers Act, if he

ultimately had decided to go to war with lraq. Referring to the U.8. invasion of
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Panama, Bush said, "I've done this in the past, would have no hesitancy at all' about

doing so again. . . . History is replete with examples when the president would have

to take action' without congressional approval "8

Debates over the president's war-making authority and inherent power as
commander in chief have often became entangled with questions of Congressional
authority under the U.S. Constitution. Upon assuring the Congress on the Gulf,
President Bush responded by "pulling a copy of the Constitution from his suit pocket
at a meeting with congressional leaders from both parties and telling that he

understood what it said the responsibility of Congress to declare war. . . . He added,

however, 'It also says that I'm the commander in chief.™® The long-running historical
debate between the president and Congress over the authority to wage war is

rooted in these passages from the Constitution:

"The Congress shall have Power.. .to declare War, grant Letters of Marque and Reprisal,
and make rules concerning Captures on Land and Water; to raise and support Armies, but no
Appropriation of Money to that Use Shall be for a tonger Term than Two Years; to provide and
maintain a Navy; to make Rules for the Government and Regulation of the land and naval Forces;
to provide for calling forth Militia to execute the Laws of the Union, suppress Insurrection, and
repe! Invasion...” i

~Article 1, Section 8

"The President shall be Commander in Chief of the Army and the Navy of the United

States, and of the Militia of the several States, when called into actual Service of the United
States,..."

-Article |, Section 2

Acting upon this question, whether the president, in fulfillment his constitutional
duties, could act alone to place the United States at war, the framers' intent for the
Constitution on this issue was clear and profuse. Addressing the scope of the.
president's power to make waf, James Madison, the principal architect of the

Constitution, wrote in 1793;
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Every just view that can be taken of this subject admonishes the public of the necessity of a
rigid adherence to the simple, the received and the fundamental doctrine of the Constitution, that
the power tc deciare war is fully and exclusively vested in the legislature; that the executive
has no right, in any case, to decide the question, whether there is or is not cause for declaring
war; that the right of convening and informing Congress, whenever such a question seems
to callfor a decision, is all the right which the Constitution has deemed requisite or
proper . . .. 10

“"The history of human conduct," Hamilton believed, "does not warrant that
exalted opinion of human virtue which would make it wise in a nation to commit
interests of so delicate and momenteus a kind as those which concern its intercourse

with the rest of the world to the sole disposal of a magistrate, created and

circumstanced as would be the president of the United States'11

'In The Federalist, no. 69, Hamilton explains the commander-in-chief clause:

The president is to be commander in chief of the army and navy of the United States. In this
respect his authority would be nominally the same with the king of Great Britain, but in
substance much inferior to it. It would amount to nothing more than the supreme command and
direction of the military and naval forces, as the first general and admiral of the confederacy;
while that of the British king extends to the declaring of war and to the raising and regulating of
fleets and armies; all which, by the Constitution under consideration, would appertain to the
legislature.

Hamilton summarized the meaning of the power to declare war: it meant 'when the
nation is at peace, to change that state intc a state of war, whether from

calculations of policy or from provocations or injuries received: in other words, it

belongs to Congress only, to go to war."12

Thus, the constitutional conclusion to this debate is clear: without congressional
consent, the executive lacks the power to act alone to place the United States at
war. Unequivocally, the framers of the Constitution intended to give Congress the
decisién to declare and then approve the waging of war. Cleaily, in order to follow
through, “the president lacked the power to place the United States at war against

Iraq. Acting on this belief--after the president's November 8 Announcement--36
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members of Congress breught an act in Deflums v. Bush to restrain the president
from war without prior congressional consent. . . . They argued only that the
president's claim of an ’offensive option,' couplted with a pattern of presidential acts
that raised a substantial possibility that the option would be executed, created a
case or controversy justifying judicial intervention.  Accordingly, they asked that

the court issue an injunction ordering the president not to use offensive force against

fraq without pricr congressional congent."13

in Deffums, the court claimed that:

{f the executive had the sole power to determine that any paricular offensive military
operation, no matter how vast, does not constitute war-making but only an offensive military
attack, the congressicnal power to declare war will be at the mercy of a semantic deciston by the
executive. Such an "interpretation” would evade the plain language of the Constitution, and it
cannot stand. . .. Here, the forces involved are of such rmagnitude and significance as to present
no serious claim that a war would not ensure if they become engaged in combat, and it
is therefore clear that congressional approval is required if Congress desires tc hecome

involved. 14

The law-suit intended to force President Bush to seek congressional authority
before ordering a U.S. strike against lraqgi troops. "We believe the president has a

responsibility to send to Congress a declaration of war," said Rep. Ronald Dellums,

D-Calf.?5  S&till acting on what was perceived as policy before November 8, 1890,
White House -spokesman Marilin Fizwater said on November 13, 1990: “there is no |
need for congressional declaration of war because 'our policy is not to make war, our
policy is to seek the peaceful resolution of this matter and the withdrawal of Saddam
Hussein.16

One final argument concerning the Constitutional debate is the explicit reference
to the War Power Act of 1873. "The War Powers Resolution provides that authority
to introduce U.S. forces into hostilities, actual or imminent, can be inferred only from a

provision of law specifically authorizing such action, a provision which must explicitly
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refer to the War Powers Resolution. . . . Congressional approval could not be inferred

from anything other than explicit authorization."17  In this context, the War Powers
Act was the legislative result of a concerted effort on the part of congressional
leaders to provide a framework in a measure o regain the constructive influence in
foreign policy by asserting the constitutional powers of the Congress to participate in
decision-making with respect to the deployment and commitment of armed forces.

The resolution begins with a clear statement to this effect:

The Purpose of this Joint Resolution is to fulfill the intent of the framers of the Constitution of
the United States of America and ensure that the collective judgment of both the Congress and the
President will apply to the introduction of United States armed forces into hostilities or
situations where imminent involvement in hostilities is clearly by the circumstances, and to
the continued use of such forces in hostilities or in such situations.

-Section 2(a)

The situation in the Persian Gulf, coupled with the increasing U.8. involvement in
this volatile region, must have compelled the Congress to act under the War Powers
Act on and before November 8 when the president claimed the need for an
"adequate offensive military option." Such was not the case. By doing otherwise,
Congress forfeited the opportunity for effective congressional participation in decision-
making regarding the U.S. actions in the Gulf. "The congressional debate on explicit
authorization for the Gulf War was effectively over long before it began. it should have
began on August 7, 1990, the day after Secretary of Defence Dick Cheney announced
the U.S. commitment to defend Saudi Arabia in the event of an attack by lraq, which
had overrun Kuwait four days earlier. . . . The Commitment was thus made as a sole
executive agreement--an agreement more sweeping in its terms than any of the seven

mutual security treaties to which the United States is party, for none of those

centains an ironclad commitment to go to war."18
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Clearly, "Congress [had] shown no inclination to demand that the
administration invoke the War Powers Resolution in the gulf crisis. The 1973 law,
which successive presidents have rejected as unconstitutional, requires that the
president inform Congress whenever U.S. troops face an 'imminent’ risk of hostilities.
It gives lawmakers the option of imposing a 80-day limit (extendabie to S0 days) on
the deployment.

Short of that, however, there [was] no consensus on Capital Hitl concerning
how often members of Congress should be consulted or how much weight their views
should carry in administration decision-making."19

However, if Congress had had any aspiration for the use of force against Irag,
the Congress had to meet two conditions in order to approve such action: explicit

authorization and the referal to the War Powers Act. "The authorization finally

enacted by Congress on January 12, 1991, met both requirements."20

in view of the constitutional conflict between both branches of government, U.S.
intervention in the Persian Gulf had demonstrated the limitations and difficulties faced
while conducting the change of policy in the Middle East. Protesting that the
president's goal of deploying an offensive capability indicating 'a decision to underplay,
if not abandon, the dependance of economic sanctions and the collective policies of
the U.N. Security Council, members of Congress had expressea their desire to
participate fully in the policy decision-making. The Congress had explictly stated
that they wished to proleng the implementation of the U.N. embarge long before and
sortly after the January 12 Congressional authorization, demanding that the economic
sanctions take its tole on lrag before committing to war. "House majority leader
Richard A. Gephardt, D-Mo., went further, reportedly urging Bush 1o give economic

sanctions far more time--as long as a year and a half--before resorting to military

force”, and to ensure a peaceful resolution to the crisis. 21 There was evidence that

- the embargo is working. Thus, there was no need leading to the rush of military



Hotz_ Frederic W. Collective Security & the U N. Charter Fage 69

action by the United States at time that it did.
The New York Times on January 12, 1991, "related a meeting between

Senator J. Bennett Johnston {(D-L.a.) and President Bush:

1 tald him | continued to favor sanctions and asked if there was any way to withdraw any of the
troops.’ He said Mr. Bush told him there was not. 'If you cannct withdraw the troops, you have

made the decision to go tc war,’ the senator said." 22

On December 5, 1980, Secretary of State James Baker, in his first
congressional testimony after the U.N. Security Council vote on Resolution 678,
stated that "the international trade and arms embargo against Hussein have not
influenced the 'ruthless dictator' who 'undoubtedly believes he can endure economic
sanctions.' . . . Democratic senators repeatedly questioned Baker's claim that waiting
fonger would impose additional difficulties for the anti-iraq coalition. In response to a
statement by Baker that his visit to Baghdad would be 'the last best chance' for
peaceful resolution,” Sen. Paul Sarbanes, D-Md. "said: ‘| beg to disagree with you. The

last best chance for peaceful solution . . . is to sustain the sanction policy for a period

of time sufficiently long to give it a chance to work."23

The sanctions were just begining to pinch lrad's food and industrial supplies.
Hussein had shown signs of anxiety, abruptly firing his oil minister and army chief of
staff in the latter parts of November. lronically, Bush had then decided to give up on
time and gamble upon the brute strenghth of the U.S. forces. He had decided alone on
an empty, costly show of force that preluded only to war with lraq.

in reality, actual Congressional commitment to war--barring Iraqi capitulation--
therefore (while confronted with a {ait accompli by the executive, and then only upon
an executive agreement, the doubling in size of the U.S. troop deployment to the
Middle East and a change of policy away from the trade embarge), was made when

President Bush announced the offensive troop buildup on November 8, 1990. Thus
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instituted in this view, the executive commited a breach of suthority and power
not provided for by the Constitution to the president; conciliating not only an
unconstitutional act in regard to the actions unbecoming of the executive, but which
also made inconsistent the pursuit of United Nations policy in regard to all Security
Council Resclutions after November 8, 1980 in an attempt to liberate Kuwait by

peaceful means.

U.S. Foreign Policy, U.N. Security Council Resolution 678,

and the Internaticnal Community

The International community called for a continued search for a peaceful
settelment during the gulf crisis. With a shared international concern for a peaceful
solution to the contlict in the Persian Gulf, the United Nations Security Council had
acted upon its policy objectives in conformity with international law, the U.N. Charter,
and the common aspiration of the international community with reguard to the issues
of collective security and peace enforcement before the November 29 resoclution for
the use of force against lraq.

The shift in U.S. policy, as was sugested at the end in Chapter 3, preluded to
the fact that Resolution 878 was analogous to the judicially develpoed penumbra of
power available to the President of the United States in the conduct of foriegn
relations under the Constitution. The United Nations had (by means of the Bush
Administrations’ successful efforts to pass the U.N. Security Council Resolution 678 on
November 26, 1990, 'justifying' the use of military force in the Gulf after January 15,
1991), been afflicted by the shift of U.S. policy in the Gulf, not only in the November 8
anouncement to almost double the U.S. military deployment to the Persian Gulf, but
also in the adoption of Resolution 878. The shift of U.S. policy on November 8

intended to give the U.S. the political and military capacity to launch an invasion of
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fraq, thus either alienating the Security Council from the intended peaceful resolution of
the gulf crisis, or coercing the international community into adapting an aggresive
military posture with concern to the restoration of Kuwait's soverignty and legitimate
government.

The U.N. Security Council, seeking to increase pressure on lrag to adhear
compliance with all resoclutions, pased on October 29, 1880 Resolution 6§74,
"reaffirming the goal of the international community of maintaining international peace

and security by seeking to resolve international disputes and conflicts through

peaceful means."24 The resolution asked, in addition to recalling Resolution 661 for
the tightening of the trade embargo, that the secretary general of the United Nations,
Javier Perez de Cuellar, persue and "undertake diplomatic efforts in order to reach a

peaceful solution to the crisis caused by the lraqgi invasion and cccupation of Kuwait

on the basis of Security Council Resolutions."2%

Soviet vForeign Minister Eduard Shevardnadze said in Moscow on the day of the
military build-up, November 8, 1990, “we prefer political methods for a solution, just
as the United States does.' If these methods [economic sanctions] fail and force has

to be used, Shevardnadze said, 'any decision should be taken in the framework of the

Security Council."26 Yet, the United States, led by Baker at the November 16, 1990
proceedings of the Security Council, "appeared to dismiss a proposal made at the

United Nations . . . by Yevgeny Primakov, the special Soviet envoy on the Middle East,

suggesting that the coalition try one more peace-making mission to Iraqg."27

By November 28, "the Security Council had approved 10 resolutions . .
declaring Kuwait's annexation null and void and imposing farreached economic
sanctions on Irag. So far, all of these resclutions have won the support of at least 13

Security Council members, with Yemen and Cuba the only two ever to vote against or

abstain."28
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In the adoption of Resolution 678 on November 29, 1890, the Security Council
gave in to the compulsion of the United States. It was then a matter of great
international concern.  Consequently, Egypt declared it would not participate in an
cffensive action; the Soviets Union urged for a proionged diplomatic setielement; at
home in the U.S., Bush had seen a sudden creation of valid dissent and doubt in the
American people; questions arouse about restoring a monarch in Kuwait insted of
installing a democratically elected ruler; and the protest by the international
community, in the presence of Yemen and Cuba at the Security Council vote,
threatened the vaibility and stability of the United Nations in the resolution of
international conflics. It jeopardized not only the purposes and principals of the U.N.
Charter in the preservation of internaticnal peace, but also the role of collective
security, and the respect for the rule of international law.

"Respect for the rule of law implies adherence to both internaticnal and
domestic legal precepts, whether they promote or obstruct favored policies.
Compliance precedents are in the universal long-term interest of actors within each
legal system, and noncompliance in either system ultimately undercuts an actor's

standing to object to the noncompliance of others. The concept of the rule of law is

incoherent if it can® not be honored in either system.29
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Conclusion

"More and more nations are looking to the U.8. Constitution as a model for
their new domestic orders. Before they look too closely, architects of the 'new world

order’ might consider devoting some attention to shoring up the United States' own

legal {constitutional} order.”30 The difficulties and conflicts faced by the United
States government while conducting policy against lraq were inherent in the
interpretation of the Constitution. Specifically, the obscure authority by which the
president may act in regard to United States relations with other nations, committing
the nation to waging war with lrag after the November 8th military deployment, was
meant as an unconditional policy by the executive, with little room for legislative
decision-making. Found tc be inconsistent, thus, was U.S. executive policy against Iraq
after November 8, 1990, in regard to the Constitutional role of the executive branch.
Hence, the president of the United States had the legal, if not the'ethicai or moral
responsibility to bring his case for immediate consultation before Congress. Seeking
approval for the military build-up in the Gulf before November 8, 1980 was nhot only
proper, but required. The executive branch's rush to a military confrontation with lraq,
‘in this view, does put into question the authority of the president and the inherent
danger to the international community in ordering American military forces into
combat without previous consultation.

Alsc found as inconsistent, was the role of U.S. foreign policy after November
8, 1880, in consideration of the Security Council Resolutions under Chapter VIl of the
U.N. Charter. While the international community continuously sought out alt peaceful
and non-violent means, U.8. policy diverted such attention away from the objectives of
the United Nations, to other means which eventually led to the eventful consequences
of war with lraq. Furthermore, in the adoption of Resolution 678, while no other

peacefull means had been exhausted, the United States propagated an elusive
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technique in the role of collective security that left all obligation and commitment to
the U.S.-led military coaliticn in the actions of a self favored policy. Underminding the
purposes and principles of the United Nations, Resolution 678 sets a dangerous
precedent for the future. As power relations shift and change amoung the ngtions of
the world, justifing the role of collective security enforcement on a coalition basis
rather than on an equitable international system may come to conflict with the overall
wellbeing of the internaticnal community, possing a threat to the continued existence
of human civilization.

“The emergence of the collective security machinery of the U.N. Security Council
suggests that the council might yet become, to use Churchills words, the
‘constabulary power before which barbaric and atavistic forces will stand in awe.’
That role presupposes the presence of U.N. forces under the direction of the council’s
military staff committee. Such forces would be made avaiiable by member states
pursuant to special agreements with the council In the United States, the U.N.
Charter's implementing legislation--the U.N. Participation Act--requires that Congress
approve any such agreement. None has yet been negotiated with any member state.
The time may soon be ripe to commence that process, and an appropriate place to
set forth that approval, including the conditions and restrictions under which the

United States could provide standing forces to the council, would be a revised War

Powers Resolution."31
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CONCLUSION
A "New World Qrder?”

The emergence of the United Nations as an important institution for promoting
international peace and security had yield largely to the rhetoric of President Bush's
call for "a new world order." Behind such rhetoric lies an American foreign policy of

stunning amkition:

Our strategy is toc lead a global alliance, political alliance if you will. . . . We remain the one
nation that has the necessary political, military and economic instruments at our disposal to
catalyze a successful response by the international community. Geographically, of course, we
stand apart from much of the world, separated as we are by the Atlantic and the Pacific. But
politically, economically and strategically there are no oceans. And in a world without oceans a
policy of isclationism is no policy at all, Only American engagement can shape the peaceful world

that our people so deeply desire. !

But such dominance by one member state must never again be allowed, if the
United Nations is to retain ite identity as the essential and indisputable leader of the
collective security system. This preblem is inherent in a procedure in which
enforcement actions under Chapter VIl are taken on behalf of the United Nations by
some coalition members, but without any U.N. control over the nature, timing or
extent of the military action. The principle dangers over the retraction of the Security
Councif's control over the military actions authorized are: that such undertakings will
be identified with the countries policies invelving military action rather than the palicy
enacted by the United Nations, thus damaging the credibility of the organization itself;
there would be no accountability by the international organization in acts of reprisal
that go far and beyond thosé authorized, thus the enforcement principle may
develope inte potential atrocities of war; and, after the enforcement action has taken
place, what is to guarantee a peaceful seftlement that is politically coherent with the
policies of the United Nations?

The most prominent feature of the new world order is once again the

reemergence of U.S. dominance in the international arena. For the first time since
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1045, in the developments of the post-cold war era, the United States has asserted
its role as the major military, economic and political power in the sphere of
international relations. ‘It is difficult to think of any other nation, at any other time in
history, that could within six weeks have deployed 150,000 army personnel some
5,000 miles frem their bases, with tanks and guns and warpianes to match, and
without denuding any of its cother outposts around the world. . . . From a standing
armed force of 2.1 million, and a ready reserve of another 1.65 million, Operation

Desert Shield accounts for legs than 5 percent of President Bush's deployable military
force.”® Their deployment, a magnificent logistical feat in itself, demonstrated the

strength.of the U.S. sea and airlift capability.

The exceptional position of the United States in the world today enables it to
exercise great influence, as the gulf war made clear. "Insomuch as this objective was
not mandated by the United Nations, it can only be seen as U.S. dictated. The removal
of Hussein from power may very well be a shared objective. But to use the legality of
the U.N. sanctions to achieve an unenvisaged political objective, as the United States
has done, represents a serious abuse of the Security Council's moral authority as well
as its Iegitimate and political mandate, . . . Such conduct threatens to erode the very
foundation of the United Nations. For meticulous adherence to the spirit as well as
the letter of the Charter is what renders possible a willingness on the part of member
states to forgo certain sovereign prerogatives in pursuit of an internationalist
order. . . . if the experience of the United Nations in the Gulif War teaches us nothing
else, it is that this fundamental bias of the emerging world order -- like the old order &
is transcending -- stands in need of urgent correction. It is in this capacity that the
United Nations must play a role."3

"Under no circumstances, therefore, should we ever permit ourselves again to

get into  a situation whereby the United States gives legitimacy to a ferce that ig led
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by a command siructure outside the U.N. and over whose actions the U.N. has
absolutely no control whatscever -- as was evident in this war from the beginning to
the end, particularly in those final days when there were desperat_e atiempts to
secure peace before the ground war began.

"The United Nations also has to insist that all alternatives be exhausted before
force is employed. That was another great tragedy of this war. The United Natjons
got caught up in its own good feeling about the newfounded solidarity it was

experiencing between August and November, and thus abdicated its responsibility to

adhere more strictly to the provisions of the Charter."4 We should not be prepared
again to see the Security Council as an arm of U.S. foreign policy.

The credibility of U.N. action to repel aggression and restore international
peace and security, as foreseen in the U.N. Charter, has been profoundly affected by
the United States response to the lraqgi invasion of Quwait. "In choosing t¢ use the
U.N. Security Council as the principle vehicle to reverse Irag's aggression, the United
States and its president masterfully orchestrated this turning peoint in the
organization's history. That the object was valid goes without saying. The means and
methods employed, however, were in many cases questionable and in some cases
unacceptable. U.S. domination of the proceedings, the precipitous rush to war, the
open-ended language of some of the resolutions adopted -- these and other aspects
of the U.N.'s response to the Gulf crisis raise serious guestions about the ability of the
organization to serve the interests of the world community and not merely or
primarily those of its mosi powerful states. . . .

"That such a development could take place testifies to the volatility of the U.N.
system and its inherent tendency to fluctuate between immobility and excessive
activism."S

The powerful coalition formed against Irag led to no Council control of the

enforcement action authorized. Such action devastated a county and its people to an
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extent that undermines entirely the principle of collective security. "There were almost
no allied casualties at all but at least 100,000 lraqgi soldiers and tens of thousands of

Iragi civilians were killed. We were lied to -- the world was lied to -- about what the

American military could expect and the toll this war would take."6 "U.S. pressures on
the _U.N. Security Council to endorse the use of force against lrag led to a war that
might have been completely unnecessary if creative diplemacy and economic sanctions
prescribed by the U.N. Charter had been given more of a chance to work. Equally
important, even if one believes that war may have been necessary to dislodge

Hussein, the United States conducted the war in an unnecessary destructive manner

that departed from the spirit if not the letter o'f the Charter."?

"The conduct of the Gulf War . . . clearly demonstrated the weaknesses of U.N.
enforcement capabilities and drew into question the process by which decisions
relating to enforcement are made. Having given its blessing to the use of force, the
Security Council then stepped aside and the United States was free to initiate and
conduct the war as it saw fit.

"“The magnitude of human suffering and material destruction that U.S.-led
forces inflicted on lraq makes evident the need for the Council to do more to ensure
that it does not bless unnecessarily bloody wars when carrying out its legiiimate
responsibilities for enforcing the nonaggression principle. In the future, therefore, U.N.
" decisions for enforcement should follow a strictly evenhanded muttilateral process.

"Never again should the Security Council be content to accept as much violence
as its militarily most powerful member might mete out. Never again should the Counci
authorize military action without giving a sbecific mandate for how it is to be
employed."B

Today a new revolution in collective activity is in procession. [n the imrmediate
future there are increasingly complex threats to international peace and security; for

instance, massive migrations and social de-stabilization caused by a degenerating
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environmental or massive economic debt may be the first significant signs of emerging
threats to international order. In anticipation of these problems, the meaning of
collective security is slowly changing to include social, environmental and economic
factors that increasingly threaten global peace and security. In short, the traditional
definition of collective security seems to be changing, and expanding to include more
complex and encompassing global threats.

At the same time, the meaning of state sovereignty seems to be undergoing
profound changes as well;, in particular, the supposedly sovereign state is increasingly
dependent upon the compiex economic, political and environmental factors that
govern or influence its well being, and even its very existence. So, as the meaning of
the states sovereignty is changing, the precise meaning and scope of collective
security must change as well. More than ever, it is at this time of history that the
member nations of the United Nations must guarantee, as an international community,
the peaceful settlements of disputes which are politically coherent with the spirit and
letter of the U.N. Che_zrter. Above all, collective security should be understood as a pro-
active force for peace-building, rather than simply a reactive response by the Security
Council to demonstrable diplomatic, political or military threats. Therefore, that we
may in order achieve a more peaceful coexistence with the nations of the world, the
lessons of the Guif War must teach us to seek for a more constructive and collective

role for the United Nations in the New World Order.
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The Covenant of the
League of Nations’

The High Contracting Parties

In order to promote international co-operation and to achieve international peace
and security

by the acceptance of obligations not to resort to war, -

by the prescription of open, just and honourable relations between nations,

by the firm establishment of the understandings of international law as the actual
rule of conduct among Governments,

and by the maintenance of justice and a scrupulous respect for all treaty obligations
in the dealings of organised peoples with one another,

Agree to this Covenant of the League of Nations.

Article 1

1. The original Members of the League of Nations shall be those of the Signa-
tories which are named in the Annex to this Covenant and also such of those other
States named in the Annex as shall accede without reservation to this Covenant.
Such accession shall be effected by a Declaration deposited with the Secretariat within
two months of the coming into force of the Covenant, Notice thereof shall be sent to
all other Members of the League. ,

2. Any fully self-governing State, Dominion or Colony not named inc the
Annex may become a Member of the League if its admission is agreed to by two-
thirds of the Assembly, provided that it shall give effective guarantees of its sincere

* The texts printed in italics indicate amendments adopted by ‘the League.
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intention to observe its international obligations, and shall accept such regulations as
may be prescribed by the League in regard to its military, naval and air forces and
armaments. ’

3. Any Member of the League may, after two years’ notice of its intention so to
do, withdraw from the League, provided that all its international obligations and all

its obligations under this Covenant shall have been fulfilled at the time of its with-
drawal,

Article =2

The action of the League under this Covenant shall be effected thraneh the
instrumentality of an Assembly and of a Council, with a permanent Secretariac.

Article 3

1. The Assembly shall consist of Representatives of the Members of the League.

2. The Assembly shall meet at stated intervals and from time to time as occasion
may require at the Seat of the League or at such other place as may be decided upon.

3. The Assembly may deal at its meet:ngs w™* any matter within the sphere of
action of the League or affecting the peace of the world.

4. At meetings of the Assembly, each Member of the League shall have one vote,
and may have not more than three Representatives.

Article 4

1. The Council shall consist of Representatives of the Principal Allied and
Associated Powers, together with Representatives of four other Members of the
League. These four Members of the League shall be selected by the Assembly from
time to time in its discretion. Until the appointment of the Representatives of the
four Members of the League first selected by the Assembly, Representatives of
Belgium, Brazil, Spain and Greece shall be members of the Council.

2. With the approval of the majority of the Assembly, the Council may name
additional Members of the League whose Representatives shall always be Members
of the Council; the Council with like approval may increase the number of Members
of the League to be sclected by the Assembly for representation on the Council.

2. bis. The Assembly shall fix by a two-thirds majority the rules dealing with the
election of the non-permanent Members of the Council, and particularly such regula-
tions as refate to their term of office and the conditions of re-eligibility.

3. The Council shall meet from time to time as occasion may require, and at
least once a year, at the Seat of the League, or at such other place as may be
decided upon.

4. The Council may deal at its meetings with any matter within the sphere of
action of the League or affecting the peace of the world,

5. Any Member of the League not represented on the Council shall be invited to
send a Representative to sit as a member at any meeting of the Council during the
consideration of matters specially affecting the interests of that Member of the League.

6. At meetings of the Council, each Member of the League represented on the
Council shall have one vote, and may have not more than one Representative.

Article 5

1. Except where otherwise expressly provided in this Covenant or by the terms
of the present Treaty, decisions at any meeting of the Assembly or of the Council
shall require the agreement of all the Members of the League represented at the
meeting. )

2. All matters of procedure at meetings of the Assembly or of the Council,
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including the appointment of Committees to investigate particular matters, shall be
regulated by the Assembly or by the Council and may be decided by a majority of
the Members of the League represented at the meeting.

3. The first mecting of the Assembly and the first meeting of the Council shall
be summoned by the President of the United States of America..

Article 6

1. The permanent Secretariat shall be established at the Seat of the League.
The Secretariat shall comprise a Secretary-General and such secretaries and staff
as may be required.

2. The first Secretary-General shall be the person named in the Annex; there-
after the Secretary-General shall be appointed by the Council with the approval
of the majority of the Assembly.

3. The secretaries and staff of the Secretariat shall be appointed by the Secretary-
General with the approval of the Council.

4. The Secretary-General shall act in that capacity at all meetings of the
Assembly and of the Council.

5. The expenses of the League shall be borne by the Members of the League in
the proportion decided by the Assembly.

Article 7

1. The Seat of the League is established at Geneva.

2. The Council may at any time decide that the Seat of the League shall be
established elsewhere.

3. All positions under or in connection with the League, including the Secretariat,
shall be open equally to men and women.

4. Representatives of the Members of the League and officials of the League when
engaged on the business of the League shall enjoy diplomatic® privileges and
immunities.

. 5. The buildings and other property occupied by the League or its officials or by
Representatives attending its meetings shall be inviolable,

Article 8

1. The Members of the League recognise that the maintenance of peace requires
the reduction of national armaments to the lowest point consistent with national
safety and the enforcement by common action of international obligations.

2. The Council, taking account of the geographical situation and circum-
stances of each State, shall formulate plans for such reduction for the consideration
and action of the several Governments,

3. Such plans shall be subject to reconsideration and revision at least every
ten years. ’

4. After these plans have been adopted by the several Governments, the limits
of armaments therein fixed shall not be exceeded without the concurrence of the
Council.

5. The Members of the League agree that the manufacture by private enter-
prise of munitions and implements of war is open to pgrave objections. The Council
shall advise how the evil effects attendant upon such manufacture can be prevented,
due regard being had to the necessities of those Members of the League which are not
able to manufacture the munitions and implements of war necessary for their safety.

6. The Members of the League undertake to interchange full and frank informa-
tion as to the scale of their armaments, their military, naval and air programmes
and the condition of such of their industries as are adaptable to warlike purposes.
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Article g

A permanent Commission shall be constituted to advise the Council on the

execution of the provisions of Articles 1 and 8 and on military, naval and air questions
generally. .

Article 10 N

The Members of the League undertake to respect and preserve as against external
aggression the territorial integrity and existivg political independence of all Members
of the League. In case of any such aggression or in casc of any threat or danger of

such aggression, (he Council shall advise upon the means by which this obligation
shall be fulfilled.

Article 11

I. Any war or threat of war, whether immediately affecting any of the Members
of the League or not, is hereby declared a matter of concern to the whole League,
and the League shall take any action that may be deemed wise and effectual to
safeguard the peace of nations, In case any such emergency should arise, the
Secretary-General shall, on the request of any Member of the League, forthwith
summon a meeting of the Council. ‘

2. It is also declared to be the friendly right of each Member of the League to
bring to the attention of the Assembly or of the Council any circumstance whatever
affecting international relations which threatens to disturb international peace or the
good understanding between nations upon which peace depends.

Article 12

1. The Members of the League agree that if there should arise between them
any dispute likely to lead to a rupture they will submit the matter either to arbitration
or judicial settlement or to enquiry by the Council, and they agree in no case to
resort to war until three months after the award by the arbitrators or the judicial
decision or the report by the Council.

2. In any case under this article the award of the arbitrators or the judicial deci-
sion shall be made within a reasonable time, and the report of the Council shall
be made within six months after the submission of the dispute.

Article 13

1. The Members of the League agree that whenever any dispute shall arise
between them which they recognise to be suitable for submission to arbitration or
judicial settlement, and which cannot be satisfactorily settled by diplomacy, they will
submit the whole subject-matter to arbitration or judicial settlement.

2. Disputes as to the interpretation of a treaty, as to any question of international
law, as to the existence of any fact which, if established, would constitute a breach
of any international obligation, or as to the extent and nature of the reparation to be
made for any such breach, are declared to be among those which are generally suitable
for submission to arbitration or judicial settlement.

3. For the consideration of any such dispute, the court to which the case is
referred shall be the Permanent Court of International Justice, established in accord-
ance with Article 14, or any tribunal agreed on by the parties to the dispute or
stipulated in any Convention existing between them.

4. The Members of the League agree that they will carry out in full good faith
any award or decision that may be rendered, and that they will not resort to war
against a Member of the League which complies therewith. In the event of any failure
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to carry out such an award or decision, the Council shall propose what steps should
be taken to give effect thereto.

Article 14

The Council shall formulate and submit to the Members of the League for
adoption plans for the establishment of a Permanent Court of International Justice.
The Court shall be competent to hear and determine any dispute of an international
character which the parties thereto submit to it. The Court may also give an advisory

opinion upon any dispute or question referred to it by the Council or by the
Assembly,

Article 15

1. If there should arise between Members of the League any dispute likely to
lead to a rupture, which is not submitted to arbitration or judicial settlement in
accordance with Article 13, the Members of the League agree that they will submit
the matter to the Council, Any party to the dispute may effect such submission by
giving notice of the existence of the dispute to the Secretary-General, who will make
all necessary arrangements for a full investigation and consideration thereof.

2. For this purpose, the parties to the dispute will communicate to the Secretary-
General, as promptly as possible, statements of their case with all the relevant facts
and papers, and the Council may forthwith direct the publication thereof.

3. The Council shall endeavour to effect a settlement of the dispute, and if such
efforts are successful, a statement shall be made public giving such facts and ex-

planations regarding the dispute and the terms of settlement thereof as the Council
may deem appropriate.

4. If the dispute is not thus settled, the Council either unanimously or by a

majority vote shall make and publish a report containing a statement of the facts
of the dispute and the recommendations which are deemed just and proper in regard
thereto. '

5. Any Member of the League represented on the Council may make public a
statement of the facts of the dispute and of its conclusions regarding the same.

6. If a report by the Council is unanimously agreed to by the members thereof
other than the Representatives of one or more of the parties to the dispute, the
Members of the League agree that they will not go to war with any party to the
dispute which complies with the recommendations of the report.

7. If the Council fails to reach a report which is unanimously agreed to by the
members thereof, other than the Representatives of one or more of the parties to the
dispute, the Members of the League reserve to themselves the right to take such
action as they shall consider necessary for the maintenance of right and justice.

8. If the dispute between the parties is claimed by one of them, and is found by
the Council, to arise out of a matter which by international law is solely within
the domestic jurisdiction of that party, the Council shall so report, and shall make
no recommendation as to its settlement.

9. The Council may in any case under this article refer the dispute to the
Assembly. The dispute shall be so referred at the request of either party to the
dispute provided that such request be made within fourteen days after the submission
of the dispute to the Council. - .

ro. In any case referred to the Assembly, all the provisions of this -article and
of Article 12 relating to the action and powers of the Council shall apply to-the
action and powers of the Assembly, provided that a report made by the ‘Assembly, if
concurred in by the Representatives of those Members of the League represented on

the Council and of a majority of the other Members of the League, exclusive in each
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. as a report by the Council concurred in by all the members thereof other than the

Representatives of one or more of the parties to the dispute.

Article 10

- 1. Should any Member of the League resort to war in disregard of its covenants
under Articles x2, 13 or 15, it shall, ipso facto, be deemed to have committed an act
of war against all other Members of the League, which hereby undertake immediately
to subject it to the severance of all trade or financial relations, the prohibition of all
intercourse between their nationals and the nationals of the Covenant-breaking State,
and ihe prevention of all financial, commercial or personal intercourse between the
nationals of the Covenant-breaking State and the nationals of any other State, whether
a Member of the League or not.

2. It shall be the duty of the Council in such case to recommend to the several
Governments concerned what effective military, naval or air force the Members of
the League shall severally contribute to the armed forces to be used to protect the
covenants of the League.

3. The Members of the League agree, further, that they wiil mutually support
one another in the financial and economic measures which are taken under this article,
in order to minimise the loss and inconvenience resulting from the above measures,
and that they will mutuaily support one another in resisting any special measures
aimed at one of their number by the Covenant-breaking State, and that they will
take the necessary steps to afford passage through their territory to the forces of any
of the Members of the League which are co-operating to protect the covenants of
the League. o

4. Any member of the League which has violated any covenant of the League |
may be declared to be no longer a Member of the League by a vote of the Council

concurred in by the Representatives of all the other Members of the League
represented thereon,

Article 17

1. In the event of a dispute between a Member of the League and a State

which is not a member of the League or between States not members of the League,

the State or States not members of the League shall be invited to accept the obliga-
tions of membership in the League for the purposes of such dispute, upon such
conditions as the Council may deem just. If such invitation is accepted, the provisions
of Articles 12 to 16 inclusive shall be applied with such modifications as may be
deemed necessary by the Council. ’

2. Upon such invitation being given, the Council shall immediately institute an
enquiry into the circumstances of the dispute and recommend such action as may seem
best and most effectual in the circumstances.

3. If a State so invited shall refuse to accept the obligations of membership in
the League for the purposes of such dispute, and shall resort to war against a Member
of the League, the provisions of Article 16 shall be applicable as against the State
taking such action.

4. If both parties to the dispute when so invited refuse to accept the obligations
of membership in the League for the purposes of such dispute, the Council may take
such measures and make such recommendations as will prevent hostilities and will
result in the settlement of the dispute.

Article 18

Every treaty or international engagement entered into hereafter by any Member
of the League shall be forthwith registered with the Secretariat and shall, as soon

.
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as possible, be published by it. No such treaty or international engagement shall be
binding until so registered.

Article 19

The Assembly may from time to time advise the reconsideration by Members
of the League of treaties which have become inapplicable and the consideration of
international conditions whose continuance might endanger the peace of the world.

Article 20

1. The Members of the League severally agree that this Covenant is accepted as
abrogating all obligations or understandings inter se which are inconsistent with the
terms thereof, and solemnly undertake that they will not hereafter enter into any
engagements inconsistent with the terms thereof.

2. In case any Member of the League shall, before becoming a Member of the
League, have undertaken any obligations inconsistent with the terms of this Covenant,

it shall be the duty of such Member to take immediate steps to procure ifs release
from such obligations.

Article 21

Nothing in this Covenant shall be deemed to affect the validity of international
engagements, such as treatics of arbitration or regional understandings like the Monroe
doctrine, for securing the maintenance of peace.

Article 22

1. To those colonies and territories which as a consequence of the late war
have ceased to be under the sovereigaty of the States which formerly governed them
and which are inhabited by peoples not yet able to stand by themselves under the
strenuous conditions of the modern world, there should be applied the principle that
the well-being and development of such peoples form a sacred trust of civilisation
and that securities for the performance of this trust should be embodied in this
Covenant. '

2. The best method of giving practical effect to this principle is that the tutelage
of such peoples should be entrusted to advanced nations who, by reason of their
resources, their experience or their geographical position, can best undertake this
responsibility, and who are willing to accept it, and that this tutelage should be
exercised by them as Mandatories on behalf of the League. .

3. The character of the mandate must differ according to the stage of the
development of the people, the geographical situation of the territory, its economic
conditions and other similar circumstances.

4. Certain communities formerly belonging to the Turkish Empire have reached
a stage of development where their existence as independent nations can be provision-
ally recognised subject to the rendering of administrative advice and assistance by a
‘Mandatory until such time as they are able to stand alone. The wishes of these
communitics must he n principal consideration in the sclection of the Mandatory.

5. Other peoples, especially those of Central Africa, are at such a stage that the
Mandatory must be responsible for the administration of the territory under conditions
which will guarantee freedom of conscience and religion, subject only to the main-
tenance of public order and morals, the prohibition of abuses such as the slave.trade,

_the arms traffic and the liquor traffic, and the prevention of the establishment of
fortifications or military and naval bases and of military training of the natives for
other than police purposes and the defence of territory, and will also secure equal
opportunities for the trade and commerce of other Members of the League.



6. There are territories, such as South West Africa and certain of the South
Pacific Islands, which, owing to the sparseness of their population, or their small size,
or their remoteness from the centres of civilisation, or their geographical contiguity
to the territory of the Mandatory, and other circumstances, can be best administered
under the laws of the Mandatory as integral portions of its territory, subject to the
safeguards above mentioned in the interests of the indigenous population.

7+ In every case of mandate, the Mandatory shall render to the Council an
annual report in reference to the territory committed to its charge.

8. The degree of authority, control or administration to be exercised by the

Mandatory shall, if not previously agreed upon by the Members of the League, be
explicitly dellned in each case by the Council.

9. A permanent Commission shall be constituted to receive and examine the

annual reports of the Mandatories and to advise the Council on all matters relating to
the observance of {he mandates.

Article 23

Subject to and in accordance with the provisions of international Conventions
existing or hereafter to be agreed upon, the Members of the League:

(a) will endeavour to secure and maintain fair and humane conditions of labour
for men, women and children, both in their own countries and in all countries
to which their commercial and industrial relations extend, and for that purpose
will establish and maintain the necessary international organisations;

(5) undertake to secure just treatment of the native inhabitants of territories under
their control;

(c) will entrust the League with the general supervision over the execution of
agreements with regard to the traffic in women and children, and the traffic in
opium and other dangerous drugs; '

(d) will entrust the League with the general supervision of the trade in arms and
ammunition with the countries in which the control of this traffic is necessary
in the common interest; :

(e} will make provision to secure and maintain freedom of communications and
of transit and equitable treatment for the commerce of all Members of the
League. In this connection, the special necessities of the regions devastated dur-
ing the war of 1914-1918 shall be borne in mind;

(f) will endeavour to take steps in matters of international concern for the pre-
vention and control of disease.

Article 24

1. There shall be placed under the direction of the League all international
bureaux already established by general treaties if the parties to such treaties consent.
All such international bureaux and all commissions for the regulation of matters of
international interest hereafter constituted shall be placed under the direction of the
League.

2. In all matters of international interest which are regulated by general Conven-
tions but which are not placed under the control of international bureaux or commis-
sions, the Sccretariat of the League shall, subject to the consent of the Council and
if desired by the parties, collect and distribute all relevant information and shall
render any other assistance which may be necessary or desirable.

3. The Council may include as part of the expenses of the Secretariat the ex-

penses of any bureau or commission which is placed under the direction of the
League.
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Article 25

The Members of the League agree to encourage and promote the establishment
and co-operation of duly authorised voluntary national Red Cross organisations having

as purposes the improvement of health, the prevention of disease and the mitigation of
suffering throughout the world.

Arxticle 26

1. Amendments to this Covenant will take effect when ratified by the Mcembers
of the League whose Representatives compose the Council and by a majority of the
Members of the League whose Representatives compose the Assembly. :

2. No such amendments shall bind any Member of the League which signifies its
dissent therefrom, but in that case it shall cease to be a Member of the League.



APPENDIX

. II

The Charter of fhe
United Nations

We the peoples of the United Nations determined

to save succeeding generations from the scourge of war, which twice in our lifetime
has brought untold sorrow to mankind, and

to reaffirm faith in fundamental human rights, in the dignity and worth of the

human person, in the equal rights of men and women and of nations large and
small, and '

to establish conditions under which justice and respect for the obligations arising from
treaties and other sources of international law can be maintained, and

to promote social progress and better standards of life in larger freedom,

and for these ends

to practice tolerance and live together in peace with one another as good neighbors,
and

to unite our strength to maintain international peace and security, and

to ensure, by the acceptance of principles and the insfitution of methods, that armed
force shall not be used, save in the common interest, and

to employ international machinery for the promotion of the economic and social
advancement of zll peoples,

have resolved to combine our efforts to accomplish these aims.
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Accordingly, our respective Governments, through representatives assembled in the
city of San Francisco, who have exhibited their full powers found to be in good and
du~ torm, have agreed to the present Charter of the United Nations and do hereby
estabiish an international organization to be known as the United Nations.

CHAPTER I Purposes and Principles

Article 1

The Purposes of the United Nations are:

1. To maintain international peace and security, and to that end: to take
effective collective measures for the prevention and removal of threats to the peace,
and for the suppression of acts of aggression or other breaches of the peace, and
to bring about by peaceful means, and in conformity with the principles of justice and
international law, adjustment or settlement of international disputes or situations
which might lead to a breach of the peace;

2. To develop friendly relations among nations based on respect for the principle
of equal rights and self-determination of peoples, and to take other appropriate
measures to strengthen universal peace;

3. To achieve international cooperation in solving international problems of an
economic, social, cultural, or humanitarian character, and in promoting and en-
couraging respect for human rights and for fundamental freedoms for all without
distinction as to race, sex, language, or religion; and

4. To be a center for harmonizing the actions of nations in the attainment of
these common ends. S

Article 2

The Organization and its Members, in pursuit of the Purposes stated in Article
1, shall act in accordance with the following Principles.

1. The Organization is based on the principle of the sovereign equality of all its
Members.

2. All Members, in order to ensure to all of them the rights and benefits resulting
from membership, shall fulfil in good faith the obligations assumed by them in
accordance with the present Charter. .

3. Al Members shall settle their international disputes by peaceful means in
such a manner that international peace and security, and justice, are not endangered.

4. All Members shall refrain in their international relations from the threat or
use of force against the territorial integrity or political independence of any state, or
in any other manner inconsistent with the Purposes of the United Nations. - '

5. All Members shall give the United Nations every assistance in any action it
takes in accordance with the present Charter, and shall refrain from giving assistance
to any state against which the United Nations is taking preventive or enforcement
action. '

6. The Organization shall ensure that states which are not Members of the United
Nations act in accordance with these Principles so far as may be necessary for the
maintenance of international peace and security. o

7. Nothing contaitied in the present Charter shall authorize the United Nations
to intervene in matters which are essentially within the domestic jurisdiction of any
state or sha]] require the Me¢mbers to submit such matters to settlement under the



present Charter; but this principle shall not prejudice the application of enforcement
measures under Chapter V1.

CHAPTER II Membership

Article 3

The original Members of the United Nations shall be the states which, having
participated in the United Nations Conference on International Organization at Sag
Francisco, or having previously signed the Declaration by United Nations of J anuary
I, 1942, sign the present Charter and ratify it in accordance with Article 110,

Article 4

I. Membership in the United Nations is open to all other peace-loving states
which accept the obligations contained in the present Charter and, in the judgment
of the Organization, are able and willing to carry out these obligations,

2. The admission of any such state to membership in the United Nations will

be effected by a decision of the General Assembly upon the recommendation of the
Security Council,

Atticle g

A Member of the United Nations against which preventive or enforcement action
has been taken by the Security Council may be suspended from the exercise of the
rights and privileges of membership by the General Assembly upon the recom-

mendation of the Security Council. The exercise of these rights and privileges may
be restored by the Security Council, ~

Article 6

A Member of the United Nations which has persistently violated the Principles
contained in the present Charter may be expelied from the Organization by the
General Assembly upon the recommendation of the Security Council,

CHAPTER III Organs

Article 7

1. There are established as the principal organs of the United Nations: a General
Assembly, a Security Council, an Economic and Social Council, a Trusteeship Council,
an International Court of J ustice, and a Secretariat,

2. Such subsidiary organs as may be found necessary may be established in
accordance with the present Charter.

Article 8

The United Nations shall
women to participate in any cap
and subsidiary organs.

place no restrictions on the eligibility of men and
acity and under conditions of equality in its principal
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CHAPTER IV The General Assembly

COMPOSITION

Article ¢

1. The General Assembly shall consist of all the Members of the United
Nations.

2. Bach Member shall have not more than five representatives in the General
Assembly,

PUNCTIONS AND POWERS

Article 10

The General Assembly may discuss any questions or any matters within the
scope of the present Charter or relating to the powers and functions of any organs
provided for in the present Chatter, and, except as provided in Article 12, may make
recommendations to the Members of the United Nations or to the Security Council or
to both on any such questions or matters.

Article 11

1. The General Assembly may consider the general principles of cooperation
in the maintenance of international peace and security, including the principles
governing disarmament and the regulation of armaments, and may make recommenda-
tions with regard fo such principles to the Members or to the Security Council or to
both. . .

2. The General Assembly may discuss any questions relating to the maintenance
of international peace and security brought before it by any Member of the United
Nations, or by the Security Council, or by a state which is not a Member of the
United Nations in accordance with Article 35, paragraph 2, and, except as provided
in Article 12, may make recommendations with regard to any such questions to the
state or states concerned or to the Security Council or to both. Any such question on
which action is necessary shall be referred to the Security Council by the General
Assembly either before or after discussion,

3. The General Assembly may call the attention of the Security Council to
situations which are likely to endanger international peace and security.

4. The powers of the General Assembly set forth in this Article shall not limit
the general scope of Article 10. )

Arxticle 12

I. While the Security Council is exercising in respect of any dispute or situation
the functions assigned to it in the present Charter, the General Assembly shall not
make any recommendations with regard to that dispute or situation unless the Security
Council so requests. P

2. The Secretary-General, with the consent of the Security Council, shall notify -
the General Assembly at each session of any matters relative to the maintenance of
international peace and security which are being dealt with by the Security Council
and shall similarly notify the General Assembly, or the Members of the United



Nations if the General Assembly is not in session, immediately the Security Council
ceases to deal with such matters.

Article 13

1. The General Assembly shall initiate studies and make recommendations for
the purpose of:

a.’ promoting international cooperation in the political field and encouraging the
progressive development of international law and its codification;

b. promoting international cooperation in the economic, social, cultural, educa-
tional, and health fields, and assisting in the realization of human rights and funda-
mental frecedoms for all without distinction as to race, sex, language, or religion.

2. The further responsibilities, functions, and powers of the General Assembly

with respect to matiers mentioned in paragraph 1 (b) above are set forth in Chapters
IX and X

Article 14

Subject to the provisions of Article 12, the General Assembly may recommend
measures for the peaceful adjustment of any situation, regardless of origin, which it
deems likely to impair the general welfare or friendly relations among nations,
including situations resulting from a violation of the provisions of the present Charter
setting forth the Purposes and Principles of the United Nations.

Article 15

1. The General Assembly shall receive and consider annual and special reports
from the Security Council; these reports shall include an account of the measures that
the Security Council has decided upon or taken to maintain international peace and
security.

2. The General Assembly shall receive and consider reports from the other
organs of the United Nations.

Article 16

The General Assembly shall perform such functions with respect to the interna-
tional trusteeship system as are assigned to it under Chapters XII and XIiJ, including
the approval of the trusteeship agreements for areas not designated as strategic,

Article 17

1. The General Assembly shall consider and approve the budget of the
Organization.

2. The expenses of the Organization shall be borne by the Members as appor-
tioned by the General Assembly.

3. The General Assembly shall consider and approve any financial and budgetary
arrangements with specialized agencies referred to in Article 57 and shall examine the
administrative budgets of such specialized agencies with a view to making recom-
mendations to the agencies concerned.
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YVOTING

uticle 18

1. Bach member of the General Assembly shall have one vote.

2. Decisions of the General Assembly on important questions shall be made
¥ a two-thirds majority of the members present and voting. These questions shall
yclude: recommendations with respect to the maintenance of international peace and
ecurity, the election of the non-permanent members of the Security Council, the
lection of the members of the Economic and Social Council, the election of members
if the Trusteeship Council in accordance with paragraph 1 (c) of Article 86, the
dmission of new Members to the United Nations, the suspension of the rights and
srivileges of membership, the expulsion of Members, questions relating to the opera-
ion of the trusteeship system, and budgetary questions. -

3. Decisions on other questions, including the determination of additional cate-
jories of questions to be decided by a two-thirds majority, shall be made by a
mnajority of the members present and voting.

Article 19

A Member of the United Nations which is in arrears in the payment of its
financial contributions to the Organization shall have no vote in the General Assembly
if the amount of its arrears equals or exceeds the amount of the contributions due
from it for the preceding two full years, The General Assembly may, nevertheless,
permit such a Member to vote if it is satisfied that thé failure to pay is due to
conditions beyond the control of the Member.

PROCEDURE

Article 20

The General Assembly shall meet in regular annual sessions and in such special
sessions as occasion may require. Special sessions shall be convoked by the Secretary-
General at the request of the Security Council or of a majority of the Members of
the United Nations.

Article 21

The General Assembly shall adopt its own rules of procedure. It shall elect its
President for each session. '

Article 22

The General Assembly may establish such subsidiary organs as it deems necessary
for the performance of its functions.



CHAPTER V The Security Council

COMPOSITION

Article 23

1.”The Security Council shall consist of eleven Members of the United Nations,
The Republic of China, France, the Union of Soviet Socialist Republics, the United
Kingdom of Great Britain and Northern Ireland, and the United States of America
shall be permanent members of the Security Council. The General Assembly shall
elect six other Members of the United Nations to be non-permanent members of the
Security Council, due regard being specially paid, in the first instance to the contribu-
tion of Members of the United Nations to the maintenance of international peace and
security and to the other purposes of the Organization, and also to equitable geo-
graphical distribution. .

2. The non-permanent members of the Security Council shall be elected for a
term of two years. In the first election of the non-permanent members, however, three
shall be chosen for a term of one year. A retiring member shall not be eligible for
immediate re-election.

3. Each member of the Security Council shall have one representative.

FPUNCTIONS AND POWERS

Atticle 24

I. In order to ensure prompt and effective action by the United Nations, its
Members confer on the Security Council primary responsibility for the maintenance
of international peace and security, and agree that in carrying out-its duties under
this responsibility the Security Council acts on their behalf.

2. In discharging these duties the Security Council shall act in accordance with
the Purposes and Principles of the United Nations. The specific powers granted to
the Security Council for the discharge of these duties are laid down in Chapters VI,
VII, VIII, and XII,

3. The Security Council shall submit annual and, when necessary, special reports
to the General Assembly for its consideration,

Article 25

The Members of the United Nations agree to accept and carry out the decisions
of the Security Council in accordance with the present Charter,

Article 26

In order to promote the establishment and maintenance of international peace
and security with the least diversion for armaments of the world's human and
economic resources, the Security Council shall be responsible for formulating, with
the assistance of the Military Staff Committee referred to in Article 47, plans to be

submitted to the Members of the United Nations for the establishment of a system for
the regulation of armaments.
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VOTING

Article 27

1. Each member of the Security Councit shall have one vote.

2. Decisions of the Security Council on procedural matters shall be made by an
affirmative vote of seven members.

3. Decisions of the Security Council on all other matters shall be made by an
affirmative vote of seven members including the concurring votes of the permanent
members; provided that, in decisions under Chapter VI, and under paragraph 3 of
Article 52, a party to a dispute shall abstain {from voting.

PROCEDURE

Atticle 28

1. The Security Council shall be so organized as to be able to function continu-
ously. Each member of the Security Council shall for this purpose be represented at
all times at the seat of the Organization.

2. The Security Council shall hold periodic meetings at which each of its
members may, if it so desires, be represented by a member of the government or by
some other specially designated representative.

3. The Security Council may hold meetings at such places other than the seat
of the Organization as in its judgment will best facilitate its work.

Article 29

The Security Council may establish such subsidiary organs as it deems necessary
for the performance of its functions.

Article 30 Y

The Security Council shall adopt its own rules of procedure, including the
method of selecting its President.

Article 31

Any Member of the United Nations which is not a member of the Security
Council may participate, without vote, in the discussion of any question brought

before the Security Council whenever the latter considers that the interests of that
Member are specially affected. v

Article 32

Any Member of the United Mations which is not & member of the Security
Council or any state which is not a Member of the United Nations, if it is a party
to a dispute under consideration by the Security Council, shall be invited to participate,
without vote, in the discussion relating to the dispute. The Security Council shall lay

down such conditions as it deems just for the participation of a state which is not a
Member of the United Nations. i



CHAPTER VI Pacific Settlement of Disputes

Article 33

1. The parties to any dispute, the continuance of which is likely to endanger the
majntenance of international peace and security, shall, first of all, seek a solution by
negotiation, enquiry, mediation, conciliation, arbitration, judicial settlement, resort
to regional agencies or arrangements, or other peaceful means of their own choice.

2. The Security Council shall, when it deems necessary, call upon the parties
to scltie their dispute by such means.

Article 34

The Security Council may investigate any dispute, or any situation which might
lead to international friction or give rise to a dispute, in order to determine whether

the contintance of the dispute or situation is likely to endanger the maintenance of
international peace and security.

Article 35

I. Any Member of the United Nations may bring any dispute, or any situation
of the nature referred to in Article 34, to the attention of the Security Council or of
the General Assembly.

2. A state which is not 2 Member of the United Nations may bring to the atten-
tion of the Security Council or of the General Assembly any dispute to which it is a
party if it accepts in advance, for the purposes of the dispute, the obligations of pacific
settlement provided in the present Charter.

3. The proceedings of the General Assembly in respect of matters brought to
its attention under this Article will be subject to the provisions of Articles 11 and 12.

Article 36

1. The Security Council may, at any stage of a dispute of the nature referred to
in Article 33 or of a situation of Iike nature, recommend appropriate procedures or
methods of adjustment. '

2. The Security Council should take into consideration any procedures for the
settlement of the dispute which have already been adopted by the parties.

3. In making recommendations under this Article the Security Council should
also take into consideration that legal disputes should as a general rule be referred by

the parties to the International Court of Justice in accordance with the provisions of
the Statute of the Court.

Article 37

1. Should the parties to a dispute of the nature referred to in Article 33 fail to
settle it by the means indicated in that Article, they shall refer it to the Security
Council. : :

2. If the Security Council deems that the continuance of the dispute is in fact
likely to endanger the maintenance of international peace and security, it shall decide

whether to take action under Article 36 or to recommend such terms of settlement as
it may consider appropriate.

Article 38

Without prejudice to the provisions of Articles 33 to 37, the Security Council

may, if all the parties to any dispute so request, make recommendations to the parties
with a view to a pacific settlement of the dispute.
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CHAPTER VII Action with Respect to Threats to the Peace,

Breaches of the Peace, and Acts of Aggression

xticle 39

The Security Council shall determine the existence of any threat to the peace,
reach of the peace, or act of aggression and shall make recommendations, or decide
‘hat measures shall be taken in accordance with Articles 41 and 42, to maintain or
sstore international peace and security,

wticle 40

In order to prevent an aggravation of the situation, the Security Council may,
efore making the recommendations or deciding upon the measures provided for in
srticle 39, call upon the parties concerned to comply with such provisional measures
8 it deems necessary or desirable. Such provisional measures shall be without
rejudice to the rights, claims, or position of the parties concerned. The Security
-ouncil shall duly take account of failure to comply with such provisional measures.

\rticle 41

The Security Council may decide what measures not involving the use of armed
‘orce are to be employed to give effect to its decisions, and it may call upon the
Members of the United Nations to apply such measures. These may include complete
or partial interruption of economic relations and of rail, sea, air, postal, telegraphic,
-adio, and other means of communication, and the severance of diplomatic relations.

Article 42

Should the Security Council consider that measures provided for in Article 41
would be inadequate or have proved to be inadequate, it may take such action by
air, sea, or land forces as may be necessary to maintain or restore international peace
and security. Such action may include demonstrations, blockade, and other operations
by air, sea, or land forces of Members of the United Nations.

Article 43

1. All Members of the United Nations, in order to contribute to the maintenance
of international peace and security, undertake to make available to the Security
Council, on its call and in accordance with a special agreement or agreements, armed
forces, assistance, and facilities, including rights of passage, necessary for the purpose
of maintaining international peace and security.

2. Such agreement or agreements shall govern the numbers and types of forces,
their degree of readiness and general location, and the nature of the facilities and
assistance to be provided.

3. The agreement or agreements shall be negotiated as soon as possible on the
initiative of the Security Council. They shall be concluded between the Security
Council and Members or between the Security Council and groups of Members and
shall be subject to ratification by the signatory states in accordance with their respec-
tive constitutional processes.

Article 44

When the Security Council has decided to.use force it shall, before calling upon
a Member not represented on it to provide armed forces in fulfiliment of the obliga-



tions assumed under Article 43, invite that Member, if the Member so desires, to
participate in the decisions of the Security Council concerning the empioyment of
contingents of that Member's armed forces,

Atticle 43

»

In order to enable the United Nations to take urgent military measures, Members
shall hold immediately available national air-force contingents for combined interna-
tional enforcement action. The strength and degree of readiness of these contingents
and plans for their combined action shall be determined, within the limits laid down
in the special agreement or agreements referred to in Article 43, by the Security
Council with the assistance of the Military Staff Committee.

Article 46

Plans for the application of armed force shall be made by the Security Council
with the assistance of the Military Staff Committee.

Article 47

I. There shall be established a Military Staff Committee to advise and assist the
Security Council on all questions relating to the Security Council’s military require-
ments for the maintenance of international peace and security, the employment and
command of forces placed at its disposal, the regulation of armaments, and possible
disarmament.

2. The Military Staff Committee shall consist of the Chiefs of Staff of the per-
manent members of the Security Council or their representatives. Any Member of
the United Nations not permanently represented on the Committee shall be invited by
the Committee to be associated with it when the efficient discharge of the Committee’s
responsibilities requires the participation of that Member in its work.

3. The Military Staff Committee shall be responsible under the Security Council
for the strategic direction of any armed forces placed at the disposal of the Security
Council. Questions relating to the command of such forces shall be worked out
subsequently.

4. The Military Staff Committee, with the authorization of the Security Council

and after consultation with appropriate regional agencies, may establish regional
subcommittees.

Article 48

1. The action required to carry out the decisions of the Security Council for
the maintenance of international peace and security shall be taken by all the Members
of the United Nations or by some of them, as the Security Council may determine.

2. Such decisions shall be carried out by the Members of the United Nations

directly and through their action in the appropriate international agencies of which
they are members.

Article 49

The Members of the United Nations shall join in affording mutual assistance in
carrying out the measures decided upon by the Security Council,

Article 5o

If preventive or enforcement measures against any state are taken-by the
Security Council, any other state, whether a Member of the United Nations or not,
which finds itself confronted with special economic problems arising from the. carry- -
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ing out of those measures shall have the right to consult the Security Council with
regard to a solution of those problems.

Article s1

Nothing in the present Charter shall impair the inherent right of individual or
collective self-defense if an armed attack occurs against a Member of the United
Nations, until the Security Council has taken the measures necessary to maintain
international peace and security, Measures taken by Members in the exercise of this
right of self-defense shall be immediately reported to the Security Council and shall
not in any way affect the authority and responsibility of the Security Council under the

present Charter to take at any time such action as it deems necessary in order to
maintain or restore international peace and security.

CHAPTER VII Regional Arrangements

Article 52

I. Nothing in the present Charter precludes the existence of regional arrange-
ments or agencies for dealing with such matters relating to the maintenance of
international peace and security as are appropriate for regional action, provided that
such arrangements or agencies and their activities are consistent with the Purposes
and Principles of the United Nations. :

2. The Members of the United Nations entering into such arrangements or
constituting such agencies shall make every effort to achieve pacific settlement of
local disputes through such regional arrangements or by such regional agencies before
referring them to the Security Council.

3. The Security Council shall encourage the development of paciﬁc settlement

of local disputes through such regional arrangements or by such regional agencies

either on the initiative of the states concerned or by reference from the Security
Council. '

4. This Article in no way impairs the application of Articles 34 and 35.
Article 53

1. The Security Council shall, where appropriate, utilize such regional arrange-
ments or agencies for enforcement action under its authority. But no enforcement
action shall be taken under regional arrangements or by regional agencies without the
authorization of the Security Council, with the exception of measures against any
enemy state, as defined in paragraph 2 of this Article, provided for pursuant to Article
107 or in regional arrangements directed against renewal of aggressive policy on the
part of any such state, until such time as the Organization may, on request of the
Governments concerned, be charged with the responsibility for preventing further
aggression by such a state.

2. The term enemy state as used in paragraph 1 of this Article applies to any

state which during the Second World War has been an enemy of any signatory of
the present Charter.

Article 54 o,

The Security Council shall at all times be kept fully informed of activities under-

taken or in contemplation under regional arrangements or by regional agencies for the
maintenance of international peace and security. :



CHAPTER IX International Economic and Social Cooperation

Article 55

With a view to the creation of conditions of stability and well-being which are
necegsary for peaceful and friendly relations among nations based on respect for the
principle of equal rights and self-determination of peoples, the United Nations shall
promote:

a. higher standards of living, full employment, and conditions of economic and
nocinl progress and development; .

b. solutions of international economic, social, health, and related problems;
and international cultural and educational cooperation; and

¢. universal respect for, and observance of, human rights and fundamental free-
doms for all without distinction as to race, sex, language, or religion.

Article 56

All Members pledge themselves to take joint and separale action in cooperation
with the Organization for the achievement of the purposes set forth in Article 5.

Atrticle 57

1. The various specialized agencies, established by intergovernmental agreement
and having wide international responsibilities, as defined in their basic instruments, in
economic, social, cultural, educational, health, and related fields, shall be brought into
relationship with the United Nations in accordance with the provisions of Article 63.

2. Such agencies thus brought into relationship with the United Nations are
hereinafter referred to as specialized agencies.

Axticle 58

The Organization shall make recommendations for the coordination of the poli-
cies and activities of the specialized agencies,

Axticle 59

The Organization shall, where appropriate, initiate negotiations among the states
concerned for the creation of any new specialized agencies required for the accom-
plishment of the purposes set forth in Article 55.

Article Go

Responsibility for the discharge of the functions of the Organization sct forth in
this Chapter shall be vested in the General Assembly and, under the authority of the
General Assembly, in the Economic and Social Council, which shall have for this pur-
pose the powers sct forth in Chapter X.
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CHAPTER X The Economic and Social Council

COMPOSITION

Article 61

I. The Economic and Social Council shall consist of eighteen Members of the
United Nations elected by the General Assembly.

2. Subject to the provisions of paragraph 3, six members of the Economic and
Social Council shall be elected each year for a term of three years. A retiring member
shall be eligible for immediate re-election.

3. At the first election, eighteen members of the Economic and Social Council
shall be chosen. The term of office of six members so chosen shall expire at the end of
one year, and of six other members at the end of two years, in accordance with ar-
rangements made by the General Assembly.

4. Each member of the Economic and Social Council shall have one representa«
tive.

FUNCTIONS AND POWERS

Article 62

I. The Economic and Social Council may make or initiate studies and reports
with respect to international economic, social, cultural, educational, health, and re-
lated matters and may make recommendations with respect to any such matters to the
General Assembly, to the Members of the United Nations, and to the specialized agen-
cies concerned. _

2. It may make recommendations for the purpose of promoting respect for, and
observance of, human rights and fundamental freedoms for all.

3. It may prepare draft conventions for submission to the General Assembly,
with respect to matters falling within its competence.

4. It may call, in accordance with the rules prescribed by the United Nations, in-
ternational conferences on matters falling within its competence.

Article 63

L. The Economic and Social Council may enter into agreements with any of the
agencies referred to in Article 57, defining the terms on which the agency concerned
shall be brought into relationship with the United Nations. Such agreements shall be
subject to approval by the General Assembly.

2. It may coordinate the activities of the specialized agencies through consulta-
tion with and recommendations to such agencies and through recommendations to the
General Assembly and to the Members of the United Nations.

Atticle 64

I. The Economic and Social Council may take appropriate steps to obtain regu-
lar reports from the specialized agencies, It may make arrangements with the Mem-
bers of the United Nations and with the specialized agencies to obtain reports on the
steps taken to give effect to its own recommendations and to recommendations oo
matters falling within its competence made by the General Assembly,

2. It may communicate its observations on these reports to the General Assembly.



Article G5

The Economic and Social Council may furnish information to the Security Coun-
cil and shall assist the Security Council upon its request.

Article 66
" 1.,The Economic and Social Council shall perform such functions as fall within
its competence in connection With the carrying out of the recommendations of the
General Assembly.
2. It may, with the approval of the General Assembly, perform services at the re-
quest of Mcmbers of the United Nations and at the request of specialized agencies.

3. It shall perform such other functions as are specified elsewhere in the present
Charter or as may be assigned to it by the General Assembly,

VOTING

Article 67

1. Each member of the Economic and Social Council shall have one vote.

2. Decisions of the Economic and Social Council shall be made by a majority of
the members present and voting.

PROCEDURE

Article 68

The Economic and Social Council shall set up commissions in economic and so-

cial fields and for the promotion of human rights, and such other commissions as may
be required for the performance of its functions.

Article 6g

The Economic and Social Council shall invite any Member of the United Nations

to participate, without vote, in its deliberations on any matter of particular concern to
that Member.

Article 7o

‘The Economic and Social Council may make arrangements for representatives of
the specialized agencies to participate, without vote, in its deliberations and in those of
the commissions established by it, and for its representatives to participate in the de-
liberations of the specialized agencies.

Article 71

The Economic and Social Council may make suitable arrangements for con-
sultation with non-governmental' organizations which are concerned with matters
within its competence. Such arrangements may be made with international organiza-

tions and, where appropriate, with national organizations after consultation with the
Member of the United Nations concerned.
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Article 72

I. The Economic and Social Council shall adopt‘ its own rules of procedure, in-
cluding the method of selecting its President.
2. The Economic and Social Council shall meet as required in accordance with

its rules, which shall include provision for the convening of meetings on the request
of a majority of its members,

CHAPTER XI Declaration Regarding Non-Self-Governing

Territories

Article 73

Members of the United Nations which have Or assume responsibilities for the
administration of territories whose peoples have not yet attained a full measure of
self-government recognize the principle that the interests of the inhabitants of these
territories are paramount, and accept as a sacred trust the obligation to promote to
the utmost, within the system of international peace and security established by the
present Charter, the well-being of the inhabitants of these territories, and, to this end:

a. to ensure, with due respect for the culture of the peoples concerned, their po-
litical, economic, social, and educational advancement, their just treatment, and their
protection against abuses;

b. to develop self-government, to take due account of the political aspirations
of the peoples, and to assist them in the progressive development of their free political

institutions, according to the particular circumstances of each territory and its peoples
and their varying stages of advancement;

¢. to further international peace and security;

- d. to promote constructive measures of development, to encourage research,
and to cooperate with one another, and, when and where appropriate, with specialized
international bodies with a view to the practical achievement of the social, economic,
and scientific purposes set forth in this Article; and

€. 10 transmit regularly to the Secretary-General for information purposes, sub-
ject to such limitation as security and constitutional considerations may require, sta-
tistical and other information of a technical nature relating to economic, social, and
educational conditions in the territories for which fhey are respectively responsible
other than those territories to which Chapters X1I and XIII apply.

Arxticle 74

Members of the United Nations also agree that their policy in respect of the
territories to which this Chapter applies, no less than in respect of their metropolitan
areas, must be based on the peneral principle of good-neighborliness, due acconnt
being taken: of the interests and well-being of the rest of the world, in social, eco-
nomic, and commercial matters,



cuapTER XII International Trusteeship System

Axticle 75

- The United Nations shall establish under its authority an international trustee-
ship system for the administration and supervision of such territories as may be placed

thereunder by subsequent individual agreements, These territories are hereinafter re-
ferred to as trust ferritories.

Article 76

The basic objectives of the trusteeship system, im accordance with the Purposes
of the United Nations laid down in Article 1 of the present Charter, shall be:

a. to further international peace and security;

b. to promote the political, economic, social, and educational advancement of
the inbabitants of the trust territories, and their progressive development towards self-
government or independence as may be appropriate to the particular circumstances
of each territory and its peoples and the freely expressed wishes of the peoples con-
cerned, and as may be provided by the terms of each trusteeship agreement;

¢. to encourage respect for human rights and for fundamental freedoms for all
without distinction as to race, sex, language, or religion, and to encourage recogaition
of the interdependence of the peoples of the world; and

d. fo ensure equal treatment in social, economic, and commercial matters for all
Members of the United Nations and their nationals, and also equal treatment for the
latter in the administration of justice, without prejudice to the attainment of the fore-
going objectives and subject to the provisions of Article 80,

Axticle 77

I. The trusteeship system shall apply to such territories in the following cate-
gories as may be placed thereunder by means of trusteeship agreements:
a. territories now held under mandate;

b. territories which may be detached from enemy states as a result of the Second
World War; and

¢. territories voluntarily placed under the system by states responsible for their
administration.
2. It will be a matter for subsequent agreement as to which territories in the

foregoing categories will be brought under the trusteeship system and upon what
terms.

Article 78

The trusteeship system shall not apply to territories which have become Mem-
bers of the United Nations, relationship among which shall be based on respect for the
principle of sovereign equality.

Article 79

The terms of trusteeship for each territory to be placed under the trusteeship
system, jncluding any alteration or amendment, shall be agreed upon by the states
directly concerned, including the mandatory power in the case of territories held
under mandate by a Member of the United Nations, and shall be approved as pro-
vided for in Articles 83 and 8s.
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Article 8o

1. Except as may be agreed upon in individual trusteeship agreements, made
under Articles 77, 79, and 81, placing each territory under the trusteeship system, and
until such agreements have been concluded, nothing in this Chapter shall be con-
strued in or of itself to alter in any manner the rights whatsoever of any states or
any peoples or the terms of existing international instruments to which Members of
the United Nations may respectively be parties.

2. Paragraph 1 of this Article shall not be interpreted as giving grounds for de-
lay or postponement of the negotiation and conclusion of agreements for placing
mandated and other territorics under the trusteeship system as provided for in Ar(i-
cle 77.

Article 81

The trusteeship agreement shall in each case include the terms under which the
trust territory will be administered and designate the authority which will exercise
the administration of the trust territory. Such authority, hereinafter called the ad-
ministering authority, may be one or more states or the Organization itself.

Article 82

There may be designated, in any trusteeship apreement, a strategic area or areas
which may include part or all of the trust territory to which the agreement applies,
without prejudice to any special agreement or agreements made under Article 43.

Article 83

1. All functions of the United Nations relating to strategic areas, including the
approval of the terms of the trusteeship agreement and of their alteration or amend-
ment, shall be exercised by the Security Council.

2. The basic objectives set forth in Article 76 shall be applicable to the people
of each strategic area.

- 3. The Security Council shall, sub]ect to the provisions of the trusteeship agree-
ments and without prejudice to security considerations, avail itself of the assistance
of the Trusteeship Council to perform those functions of the United Nations under

the trusteeship system relating to political, economic, social, and educational matters
in the strategic areas.

Arxticle 84

It shall be the duty of the administering authority to ensure that the trust terri-
tory shall play its part in the maintenance of international peace and security. To
this end the administering authority may make use of volunteer forces, facilities, and
assistance from the trust territory in carrying out the obligations towards the Security
Council undertaken in this regard by the administering authority, as well as for local
defense and the maintenance of law and order within the trust territory.

Article 85

1. The functions of the United Nations with regard to trusteeship agreements for
all areas not designated as strategic, including the approval of the terms of the trustee-
ship agreements and of their alteration or amendment, shall be exercised by the Gen-
eral Assembly.

2. The Trusteeship Council, opcratmg under the authority of the General As-
sembly, shall assist the General Assembly in carrying out these functions.



CHAPTER XIII The Trusteeship Council

COMPOSITION

Article 86

17 The Trusteeship Council shall consist of the following Members of the United
Nations:

a. those Members administering trust territories;

b. such of those Members mentioned by name in Article 23 as are not admin-
istering trust territories; and

¢. as many other Members elected for three-year terms by the General Assembly
as may be necessary to ensure that the total number of members of the Trusteeship

Council is equally divided between those Members of the United Nations which ad-
minister trust territories and those which do not.

2. Each member of the Trusteeship Council shall designate one specially quali-
fied person to represent it therein.

FUNCTIONS AND POWERS

Article 87

The General Assembly and, under its authority, the Trusteeship Council, in carry-
ing out their functions, may:

a. consider reports submitted by the administering authority;

b. accept petitions and examine them in consultation with the administering au-
thority; :

c. provide for periodic visits to the respective trust territories at times agreed
upon with the administering authority; and

d. take these and other actions in conformity with the terms of the trusteeship
agreements.

Article 88

The Trusteeship Council shall formulate a questionnaire on the political, eco-
nomic, social, and educational advancement of the inhabitants of cach trust terri-
tory, and the administering authority for cach trust territory within the competence

of the General Assembly shalt make an annual report to the General Assembly upon
the basis of such questionnaire,

VOTING

Article 89

1. Each member of the Trusteeship Council shall have one vote.

2. Decisions of the Trusteeship Council shall be made by a majority of the
members preseat and voting,
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PROCEDURE

Article go

1. The Trusteeship Council shall adopt its own rules of procedure, including the
method of selecting its President. '
2. The Trusteeship Council shall meet as required in accordance with its rules,

which shall include provision for the convening of meetings on the request of a ma-
jority of its members-

Article g1

The Trusteeship Council shall, when appropriate, avail itself of the assistance of
the Economic and Social Council and of the specialized agencies in regard to matters
with which they are respectively concerned.

CHAPTER XIV The International Court of Justice

Article g2

The International Court of Justice shall be the principal judicial organ of the
United Nations. It shall function in accordance with the annexed Statute, which is

based upon the Statute of the Permanent Court of International Justice and forms
an integral part of the present Charter,

Article o3

1. All Members of the United Nations are ipso facto parties to the Statute of
the International Court of Justice.

2. A state which is not a Member of the United Nations may become a party
to the Statute of the International Court of Justice on conditions to be determined in
each case by the General Assembly upon the recommendation of the Security Coun-

cil.
Article g4

1. Each Member of the United Nations undertakes to comply with the decision
of the International Court of Justice in any case to which it is a party.

2. If any party to a case fails to perform the obligations incumbent upon it un-
der a judgment rendered by the Court, the other party may have recourse to the
Security Council, which may, if it deems necessary, make recommendations or de-
cide upon measures to be taken to give effect to the judgment.

Article g5

Nothing in the present Charter shall prevent Members of the United Nations
from entrusting the solution of their differences to other tribunals by virtue of agree-
ments already in existence or which may be concluded in the future.

Article 96

-

1. The General Assembly or the Security Council may request the International
Court of Justice to give an advisory opinion on any legal question.



2. Other organs of the United Nations and specialized agencies, which may at
any time be so authorized by the General Assembly, may also request advisory opin-
ions of the Court on legal questions arising within the scope of their activities.

CHAPTER XKV The Secretariat

Article g7

The Secretariat shall comprise a Secretary-General and such staff as the Organiza-
tion may require. The Secretary-General shall be appointed by the General Assembly
upon the recommendation of the Security Council. He shall be the chief administra-
tive officer of the Organization.

Article o8

The Secretary-General shall act in that capacity in all meetings of the General
Assembly, of the Security Council, of the Economic and Social Council and of the
Trusteeship Council, and shall perform such other functions as are entrusted to him
by these organs. The Secretary-General shall make an annual report to the General
Assembly on the work of the Organization.

Article 99

The Secretary General may bring to the attention of the Security Council any

matter which in his opinion may threaten the maintenance of international peace and
security.

Article 100

1. In the performance of their duties the Secretary-General and the staff shall not
seek or receive instructions from any government or from any other authority external
to the Organization. They shall refrain from any action which might reflect on their
position as international officials responsible only to the Organization.

2. Each Member of the United Nations undertakes to respect the exclusively in-
ternational character of the responsibilities of the Secretary-General and the staff and
not to seck 1o influence them in the discharge of their responsibilities.

Article 101

I. The staff shall be appointed by the Secretary-General under regulations es-
tablished by the General Assembly.

2. Appropriate staffs shall be permanently assigned 10 the Economic and Social
Council, the Trusteeship Council, and, as required, to other organs of the United
Nations. These staffs shall form a part of the Secretariat. :

3. The paramount consideration in the employment of the staff and in the deter-
mination of the conditions of service shall be the necessity of securing the highest
standards of efficiency, competence, and integrity. Due regard shall be paid to the
importance of recruiting the staff on as wide a geographical basis as possible.
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CHAPTER XVI Miscellaneous Provisions

Article 102

1. Every treaty and every international agrecment entered into by any Member
of the United Nations after the present Charter comes into force shall as soon as
possible be registered with the Secretariat and published by it.

2. No party to any such treaty or international agreement which has not been
registered in accordance with the provisions of paragraph 1 of this Article may invoke
that treaty or agreement before any organ of the United Nations.

Article 103

In the event of a conflict between the obligations of the Members of the United
Nations under the present Charter and their obligations under any other international
agreement, their obligations under the present Charter shall prevail.

Article 104

The Orpganization shall enjoy in the territory of each of its Members such legal
capacity as may be necessary for the exercise of its functions and the fulfillment of its
purposes.

Axticle 105

r. The Organization shall enjoy in the territory of each of its Members such
privileges and immunities as are necessary for the fulfillment of its purposes.

2. Representatives of the Members of the United Nations and officials of the
Organization shall similarly enjoy such privileges and immunities as are necessary
for the independent exercise of their functions in connection with the Organization.

3. The General Asembly may make recommendations with a view to determin-
ing the details of the application of paragraphs 1 and 2 of this Article or may propose
conventions to the Members of the United Nations for this purpose.

CHAPTER XVII Transitional Security Arrangements

Article 106

Pending the coming into force of such special agreements referred to in Article
43 as in the opinion of the Security Council enable it to begin the exercise of its
responsibilities under Article 42, the parties to the Four-Nation Declaration, signed
at Moscow, October 30, 1943, and France, shall, in accordance with the provisions of
paragraph 5 of that Declaration, consult with one another and as occasion requires
with other Members of the United Nations with a view to such joint action on behalf
of the Organization as may be necessary for the purpose of maintaining international
peace and security.

Article 107

¢
Nothing in the present Charter shall invalidate or preclude action, in relation to
any state which during the Second World War has been an enemy of any signatory to
the present Charter, taken or authorized as a result of that war by the Governments
having responsibility for such action. :



CHAPTER XVIII Amendments

Article 108

Amendments to the present Charter shall come into force for all Members of
“the United Nations when they have been adopted by a vote of two-thirds of the mem-
bers of the General Assembly and ratified in accordance with their respective consti-
tutional processes by two-thirds of the Members of the United Nations, including all
the permanent members of the Security Council.

Axticle 109

1. A General Conference of the Members of the United Nations for the purpose
of reviewing the present Charter may be held at a date and place to be fixed by a
two-thirds vote of the members of the General Assembly and by a vote of any seven
members of the Security Council. Each Member of the United Nations shall have one
vote in the conference.

2. Any alteration of the present Charter recommended by a two-thirds vote of
the conference shall take effect when ratified in accordance with their respective con-
stitutional processes by two-thirds of the Members of the United Nations including
all the permanent members of the Security Council.

3. If such a conference has not been held before the tenth annual session of the
General Assembly following the coming into force of the present Charter, the pro-
posal to call such a conference shall be placed on the agenda of that session of the
General Assembly, and the conference shall be held if so decided by a majority vote

of the members of the General Assembly and by a vote of any seven members of the
Security Council,

CHAPTER XIX Ratification and Signature

Article 110

1. The present Charter shall be ratified by the signatory states in accordance with
their respective constitutional processes.

2. The ratifications shall be deposited with the Government of the United States
of America, which shall notify all the signatory states of each deposit as well as the
Sccretary-General of the Organization when he has been appointed.

3. The present Charter shall come into force upon the deposit of ratifications by
the Republic of China, France, the Union of Soviet Socialist Republics, the United
Kingdom of Great Britain and Northern Ireland, and the United States of America,
and by a majority of the other signatory states. A protocol of the ratifications depos-
ited shall thereupon be drawn up by the Government of the United States of Amer-
ica which shall communicate copies thereof to all the signatory states.

4. The states signatory to the present Charter which ratify it after it has come
into force will become original Members of the United Nations on the date of the de-
posit of their respective ratifications.

Article 111

The present Charter, of which the Chinese, French, Russian, English, and Span-
ish texts are equally authentic, shall remain deposited in the archives of the Govern-
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ment of the United States of America. Duly certified copies thereof shall be trans-
mitted by that Government to the Governments of the other signatory states.

IN FAtTH WHEREOF the representatives of the Governments of the United Nations
have signed the present Charter.

DonE at the city of San Francisco the twenty-sixth day of June, one thousand
nine hundred and forty-five.
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S/RES/661 (1990)
6 August 1990

M

RESOLUTION 661 (1990)

Adopted by the Security Council at its 2933rd meeting on
6 August 1990

The Securitvy Coﬁncil,

Reaffirming its resolution 660 (1990} of 2 August 1990,

Deeply goncerned that that resolution has not been implemented and that the

invasion by Iraqg of Kuwait continues with further loss of human life and material
destruction,

Determined to bring the invasion and occu

pation of Kuwait by Irag to an end
and to restore the sovereignty,

independence and territorial integrity of Kuwait,

Noting that the legitimate Government of Kuwait h

as expressed its readiness to
comply with resolution 660 (1590),

Mindful of its responsibilities under the Charter of the United Nations for

the maintenance of international peace and security,

Affirming the inherent right of individual or col i self-defence, in
response to the armed attack by Irag against Kuwait, in accordance with Article 51
of the Charter, - T

R U,

Acting under Chapter VII of the Charter of the United Nations,

1. Determines that Irag so far has failed to comply with paragraph 2 of
resclution 660 (19%0) and has usurped the authority of the legitimate Government of
Kuwait;

2. Decides, as a conseguence,

to take the folloiing measures to secure
N paragraph 2 of rsolu ion 660 £7.990) and to
-uthoricy of the legitimate Government of Kuwa.t;

tomplianze of Irag wit restore the

3. Decides that all States shall prevint:
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ngz) The import into their territories of all commodities and products

origindting in Irag or Kuwait exported therefrom after the date of the present
resolution:

C;;;> Any activities by their nationals or in their territories which would
promote or are calculated to promote the export or trans-shipment of any
commodities or products from Irag or Kuwait:; and any dealings by their nationals or
their flag vessels or in their territories in any commodities or products
originating in Irag or Kuwait and exported therefrom after the date of the present

resolution, including in particular any transfer of funds to Irag or Kuwait for the
purposes of such activities or dealings:

The sale or supply by their nationals or from their territories or using

their flag vessels of any commodities or products, including weapons or any other

military equipment, whether or not originating in their territories but nat

1ng;gdlng*ﬁgﬂgiigE_Lntanded_st;icnly_ia;_mad4ca%—gu;pDﬁ254_£§51L~iﬂ_ﬂgﬁéﬂiha1ian
circumstances, foodstuffs, to any person or body in Irag or Kuwait or to any perscn
;i£§35§wfa?*fﬁ§*§ﬁ?§ﬁgggbof any business carried on in or operated from Iraq or
Kuwait, and any activities by their nationals or in their territories which promote
or are calculated to promote such sale or supply of such commodities or products:

4 Decides that all States shall not make available to the Government of
Irag or to any commercial, industrial or public utility undertaking in Irag or
Kuwalt, any funds or any other financial or economic resources and shall prevent
their nationals and any persons within their territories from removing from their
territories or otherwise making available to that Government or to ary such
undertaking any such funds or resources and from remitting any other

funds tc
persons or bodies within Iraq or Kuwait, except payments exclusively for strictly
medical or humanitarian purposes and, in humanitarian circumstances, foodstuffs;

5 Calls upon all States, including States non-members of the United
Nations, to act strictly in accordance with the provisions of the present

resolution notwithstanding any contract entered into or licence granted bhefore the
date of the present resoclution:

Decides to establish, in accordance with rule 28 of the provisional rules
of procedure of the Security Council, a Committee of the Security Council
consisting of all the members of the Council, to undertake the following tasks and
to report on its work to the Council with its observations and recommendations:

(a) To examine the reports on the progress of the implementation of the
present resolution which will be submitted by the Secretary-General;

(b) To seek from all Statas further informa.ion regarding the action taten by

them concerning the effective iiplementation of tie proviiions laid down in t.-e
present resolution:

l7.) Calls upon all States to co-operate fully with the Committee in the

fulfilment of its task, including supplying such information as may ce sought by
the Committee in pursuance of the present resolution:
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8J) Requests the Secretary-General to provide all necessary assistance to the

~ Zommittee and to make the necessary arrangements in the Secretariat for the purpose;

9 Decides that, notwithstanding paragraphs 4 through 8 above,‘ggghiggmiﬁ

the present resolution shall prohibit assistance to the legitimate Government of
Kuwait, and €3IT3 Upon all States:

(a) quiékgﬁﬂnQLQELéegg_Teasures to protect assets gf the legitimat

Government. wait and its agencies: "’

(b) Not to recognize any régime set up by the occupying Power;

. gzﬁ} Reguests the Secretary-General to report to the Council on the progress
of t 1

mplementation of the present resolution, the first report to be submitted
within thirty days; '

11 Decides to keep this item on its agenda and to continue its efforts to
put an early end to the invasion by Iraq.
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RESOLUTION 662 (1990)

AQQEL&thanhﬁqﬁgcuritv Council at its 2934th meeting,
on_ 9 Auqust 1990

Ihe Security Couneil,

Recalling its resolutions 60 (1990) and 661 (1990),
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international organizations and specialized
nexation, and to refrain from any action or
as an indirect recognition of the annexation;
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4.  Decides to keep ty
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RESQLUTION 664 (1990)

Adopted by the Security Council at its 2937th meeting
on 18 Augqust 1980

Ihe Security Council,

Recalling the Iragi invasion ang purported annexation of Kuwait ang
rasolutions 660, 661 ang 662,

Reeply concerned for the safety and well being of third state nationals in
Iragq and Ruwait,

Regcplling the obligations of Irag in this regard under international law,
Helcoming the aefforts of

. the Secretary-General to pPursue urgent consultations
with the Govermment of Iraq

following the concern and anxiety expressed by the
members of the Council op 17 Auwgust 1990,

Acting under_ggigfgg_glg of the United Nations Charter:

(;;) Demands that Irag permit and facilitate the immediate departure from
Ruwait and Ir

ag of the nationalsg of third countries and grant immediate and
cCess of consular officials to such nationals:

g;;) r. d D45 that Irag take no action to jeopardize the safevy,
securlity or health of gych nationals;

1, Reaffirms its decision in resolution 662 (1990) that annexation of Ruwait
by Irag is null and void, ang therefore demands that the government of Irag rescurd
iEg_gxdﬂxﬂ_ﬁﬂx“ﬁgﬂ_slgﬁnxﬁ_Qi“dipintatin_ani_snnﬁnLQE_Ei§§iDnS_igﬂﬁuwaighggd_EE?
withdrawal of the immunity of theip personnel, and refrain from any such actiors in
“he future:

(E:> Requests the Secretary-General to report to the Council gn compliiance
with This resolution at the earliest possible time.
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RESOLUTION 665 (1990)

Adopted by the Security Council at its 2038th meeting,
on 2% August 1980

The Security Council,

Recalling its resolutions 660 (1990}, 661 (1990),

662 (1990) and 664 (19%0)
and demanding their full and immediate impl I

ementation,

Having decided in resolution 661

(1990) tc impose economic sanctions under
Chapter VII of the Charter of the United Nations,
2P
Determined to bring an end to th

e cccupation of Kuwait by Irag which imperils
the existence of a Member State and to restore the legitimate authority, and the
sovereignty, independence ang territorial integrity of Kuwait which requires the
speedy implementation of the above resolutions,

Peploring the loss of innocent 1

ife stemming from the Iragi invasion of Xuwait
and determined to prevent further suc

h losses,

Gravely alarmed that iraq continues to refuse to
660 (1990), 661 (1990), 662 (1990) and 664 (19%0) and
of the Government of Irag in using Iragqi flag vessels

comply with resclutions

in particular at the conduct
to export oil,

1. Calls upon
which are deploying m
to the specific circu
Security Council to h
inspect and verify th
mplementation of the
661 {(19%0);

those Member Skates co-operating with the Government of Kuwait
aritime forces to the area to use such measures commensurate
mstances as may be necessary under the authority of the

alt all inward and outward maritime shipping in order to

eir cargoes and destinations and to ensure strict

pProvisions related to s e shipning laid down in resolurion

2. Invites Member States accordingly to co-ope:

ensure compliance with the Provisions of resclution 6
political and diplomatic measures,

“dte as may be necessary to

61 (1990) with maximum use of
in accord.onze with paragraph 1 atove;

90-20562 24082 (E)
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3. Requests all States to provide in accordance with the Charter such

€ required by the States referred to in Paragraph 1 of thig

4, Further requests the States co
pursuit of th

e the monitoring of the impl : .
resolution; g plementation of this

5. Dec

ides to remain actively seized of the matter.
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RESOLUTION 666 (1990)

Adopted by the Security Council at its 2939th meet
en 13 September 1960

ing

The Security Council,

Recalling its resolution 661 (1990),

paragraphs 3 (¢) and 4 of which apply,
except in humanitarian circumstances,

to foodstuffs,

Recognizing that circumstances may arise in which it will be necessary for
» - - - * * r———— e
foodstuffs to be supplied to the Civiliap population in Irag

-Q-LKlmLai_t_ixL,Qr_dgr\tc;
relieve human suffering,

mmittee established under paragraph 6 of
icns from several Member States,

Noting that in this respect the Co
that resclution has received communicat

Emphasizing that it is for the Security Council,

alone or acting through the
Committee, to determine whether humanitarian circumsta
_-_-_-_——.“—‘ .

nces have arisen,

pect of the safety and well-being of
and reaffirming that Iraq retains full responsibility in

this regard under internati al humanitarian law | ing, where applj able, the
MW.W

Acting under Chapter VII of the Charter of the United Nations,

third State nationals,

1. Decides that in order to make
for the purpcses of pParagraph 3 {¢c) ang
humanitarian circumstances have arisen,
regarding foodstuffs in iraq and Kuwait

the necessary determination whether or not
paragraph 4 of resclution 661 {1990)
the Committee shall kéep the

“ityation
under constant review;

2. Expects Iraq

-0 comoly with its obligations under Security Ciuncil
resolution 664 (1890} i

n respect of third State nationals and reaffirms that Irag

remains fully responsible for theindsaﬁe;y~aﬂﬁﬁweil;n¢;§g_in accordance with

international humanitarian 1aw including, where applicable, the Fourth Geneva
Convention;

90-22E62 2423z (E)



- NATIONOS hd

\\3\’; Security Council i
V] . Distr,
t,’ .

(4= GENERAL

S/RES/667 {1990)
16 September 1990

-_——

RESOLUTION 667 (1990)

Adopted by the Security Council at its 2940th meeting,

on_ 16 September 1990

The Security Council,

5

Reaffirming its resolutions §60 (1990), 661 (1990}, 662 (1990), 664 (1990),
665 (1990) and 666 (1990}, — —

Recalling the Viennga Conven

tions of 18 April 1961 on diplomatic relations and
of 24 April 1963 on consular rel

ations, to both of which Iraq is a party,

Al

ivileges of these
rsonnel is contrary to the decisions. of ¢ i

- the internatiomnal 6

CS¢ ounéil,
onventigns meéntioned-above an international law,
Deeply concerned that iraq, notwithstanding the decisions of the Security
Council and the pProvisions of the

Conventions mentioned above, has committed acts

of violence against diplomatic mis Kuwait,

sions and their personnel in

Qutraged at recent violations by Irag of diplomatic premises in Kuwait and at
the a i of personnel enjo

Ying diplomatic immunity and foreign nationals who
were present in these Premises,

Considering that the ahove actions by Irag constitute aggressive acts and a
flagrant violation of its jnte

rnational obligations which strike at the root of the
conduct of internationail relations in accordance with the Charter of the United .
Nations,

Recalling that Ixag_gé_gg;;zﬂggggggsible for an
foredgn—nationals cr

against any diplomatic or consu

y use of viglarge against

lar mission in fuwait or its
personnel,
Determined to ensure respect for its decisions and for Artjicle 25 of the
i LI . —TTTT
S Charter ¢of the Unlued.Natlons,
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Further considering that the grave nature of Iraq's actions, which constitute
a new escalation of its violations of international law, obliges the Council not
only to express its immediate reaction but also to consult urgently to take further
concrete measures to ensure Iraq's compliance with the Council's resolutions,

Acting under C VII of the Charter of the United Nations,
1. strongly condemns aggressive acts

perpetrated by Irag against diplomatic

premises and personnel in Kuwait, including the abduction of foreign nationals who

were present in those premises:

2, Demands the immediate release of those foreign nationals as well as all
nationals mentioned in resolution 664 {1590);
W

3. Further demands that Irag immediately and fully comply with its :
international obligations under resolutions 6A0 (1990}, 662 (1990) and 664 (1990}

of the Security Council, the Vienna Conventions on diplomatic and consular
relations and international law:

—

4.

Further demands that Irag immediately protect the safety and well-being
of diplomatic and consular personnel and premises in Kuwait and in Irag and teke no
acticn to hinder the diplomatic and consular missions in the performance of their

functions, including access to their nationals and the pProtection of their person
and interests; _J

5. Reminds all States that they are obli

ged to observe strictly resolutions
661 (1990), 662 (1990),

664 (1990), 665 (1990) and 666 (1990):

6. Decides to consult urgently to take further concrete measures as soon as
possible, under Chapter VII of the Charter, in

response to Irag's continued
violation of the arter,

ol resSolutions of the Council and of international law.
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RESOLUTION 669 (1990)

Adopted by the Security Council at its 2542nd meeting,
on 24 September 1990

The Security Council,

Recalling its resolution 661 (1990) of 6 August 1990,
e

Recalling alsg Article 50 of the Charter of the United Nations,
e

Conscious of the fact that an increasing number of reguests for

have been received under the provisions of Article 50 of the Charter
Nations,

assistance
of the United-

Entrusts the Committee established under resolution 661 (1990) concerning 'the
situation between Irag and Kuwalt with the task of examining requests for
assistance under the provisions of Article 50 of the Charter of the United Nations

and making recommendations to the President of the Security Council for appropriate
action.

90--23771 24442 (E}
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RESOLUTION 670 (1990)

Adopted by the Security Council at jits 2943rd meelbing,
on 25 September 1990

The Security Council,

Reaffirming its resolutions 660 (1990}, 661 (19%0), 662 (1990), 664 (1990),
665 (1990}, 666 (1990), and 667 (1990),

Condemning Irag's continued occupation of Kuwait, its failure to rescind its
actions and end its purported annexation and its holding of third State nationals
against their will, in flagrant violation of resolutions 660 (1990), 662 (1990),
664 (1990} and 667 (1990) and of international humanitarian law,

Condemning further the treatment by Iragi forces of Kuwaiti nationals,
including measures to force them to leave their own country and mistreatment of
persons and property in Kuwait in violation of international law,

Hoting with grave concern the per51stent attampts to evade the measures laid
down in resolution 661 {(1990),

Further noting that a number of States have limited the number of Iraqi

diplomatic and consular officials in their countries and that others are planning
to do so,

Determined to ensure by all necessary means the strict and complete

application of the measures laid down in resolution 661 (1990),

Determined to ensure respect for its decisions and the provisions of

Articles 25 and 48 of the Charter of the United Yations,

Affirming that any acts of the Government of Irag which are contrary tc the
above-mentioned resolutions v to Articles 25 or 48 of the Charter of the Urited

Nations, such as Decree No. 377 of the Revolution Command Council of Irag of
16 September 1990,. are null and void,

90-23969 2446Z (E) TN
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Reaffirming its determination to ensure compliance with Security Council
resolutions by maximum use of political and diplomatic means,

Helcoming the Secretary-General's use of his good offices to advance a
peaceful solution based on the relevant Security Council resolutions and noting
with appreciation his continuing efforts to this end,

Underlining to the Government of Irag that its continued failure to comply
with the terms of resclutions 660 (1990), 661 (1990), 662 (1990), 664 (1990),
666 (1990) and 667 {(199%0) could lead to further serious action by the Council under

the Charter of the United Nations, including undEE_EEEgEiiﬂXEE}

;7_.Recalling the provisions of Article 103 of the Charter of the United Nations,

Acting under Chapter VII of the Charter of the United Nations,

1. Calls upon all States to carry out their obligations to ensure strict and

complete compliance with resolution 661 (1990) and in particular paragraphs 3, 4
and 5 thereof: '

2. Confirms that resolution 661 (1990) applies to all means of transport,
including aircraft:

3. Decides that all States, notwithstanding the existence of any rights or
obligations conferred or imposed by any international agreement or any contract
entered into or any licence or permit granted before the date of the present
resolution, shall deny permission to any aircraft to take off from their territory
if the aircraft would carry any carge to or from Irag or Kuwait other than food in

_humanitari ir ces, subject to authorization by the Council or the
Committee established by resolution 661 (1990) and in accordance with resolution

666 (1990), or supplies intended strictly for ical purposes or solel

for
UNIIMOG;

4,

destined to land in Iragq or Kuwait, whatever its State of registration, to overfly
its territory unless:

{a) The ajircraft lands at an airfield designated by that State outside Irag
or Kuwait in order to permit its inspection to ensure that there is no cargo on
board in violation of resclution 661 (1990) or the present resoluticon, and for this
purpose the aircraft may be detained for as long as necessary; or

(b) The particular flight has been approved by the Committee established by
resolution 661 (1999); or

(¢) The flight is certified by the United Nations as solely for the purposes
of UNIIMOG:

5. Decides that each State shall take all necessary measures to ensure that
any aircraft registered in its territory or operated by an operator who has his

AP
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principal place of business or permanent residence in its territory complies with
the provisions of resolution 661 {1990) and the present resolution;

6. Decides further that all States shall notify in a timely fashion the
Committee established by resolution 661 (1990) of any flight between its territory

and Iraq or Kuwait to which the requirement to land in paragraph 4 above does not
apply. and the purpose for such a flight:;

7. Calls upon all States to co-operate in taking such measures as may be
necessary, consistent with international law, including the Chicago Convention, to

ensure the effective implementation of the provisions of resolution 661 (1990) or
the present resclution;

8. Calls upon all States to detain any ships of Iragi registry which enter
their ports and which are being or have been used in violation of resolution
661 (1990), or to deny such ships entrance to their ports except in circumstances
recognized under international law as necessary to safequard human life;

g. Reminds all States of their obligations under resolution 661 (1990) with

regard to the_freezing of Iragi assets, and—LQQ-REEEEEEEQE_EE_Effliﬁﬁﬁaﬁi_9£~£9e
legitimate Goveroment of Kuwalt and its agencies, located within their territory
and to report to the Committee established under resolution 661 (1990) regarding
those assets;

10. Calls upon all States to provide to the Committee established by

resolution 661 (1990) information regarding the action taken by them to implement
the provisions laid down in the present resolution;

11. Affirms that the United Nations Organization, the specialized agencies

and other international organizations in the United Nations system are required to

take such measures as may be necessary to give effect to the terms of resolution
661 {1990) and this resolution;

12. Decides to consider, in the event of evasion of the provisions of

resolution 661 (1990) or of the present resolution by a State or its nationals or

through its territory, measures directed at the State in question to prevent such
evasion:

13. Reaffirms that the Fourth Geneva Convention applies to Kuwalt and that as

a High Contracting Party to the Convention Irag is bound to comply fully with all
its terms and in particular is liable under the Convention in respect of the grave

breaches committed by it, as are individua’s who commit or order the commission of
grave breaches.
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RESOLUTION 674 (1990)

Adopted by the Security Council at its 2951st meeting,
on 29 October 19%0

The Security Council,

Recalling its resolutions 660 (1990}, 661 (1990), 662 (1990), 664 (1990},
665 (1990), 666 (1990}, 667 (1990) and 670 (1990},

Stress;ng the urgent need for the immediate and unconditional withdrawal of

all Iragi forces from Kuwait, for. the restopatiomof—Kuwaitls sovereignty.

independence and territorial integrity and of the authority of its legitimate
government,

Condemning the actions by the Iragi authorities and occupying forces to take
third-State nationals hostage and to mistreat and oppress Kuwaiti ard third-State
nationals, and the other actions reported to the Security Council, such as the
destruction of Kuwaiti demographic records, the forced departure of Ruwaitis, the
relocation of population in Kuwait and the unlawful destruction and seizure of
public and private property in Kuwait, including hospital supplies and equipment,
in vieclation of the decisions of the Council, the Charter of the United Nations,

the fourth Geneva Convention, the Vienna Conventions on Diplomatic and Consular
Relations and international law,

Exgresqlng arave
Kuwait and Irag,
such States,

r alarm over the situation of nationals of third States in
including the personnel of the diplomatic and consular missions of

Reaffirmirg that the Fourth Geneva Convention applies to Kuwait and that as a
High Contracting Party vo the Convention Irag is bound to comply fully with all its

terms and ir particular is liable under the Convention in r -spect of the grave
breaches corucitt=d bv it. as are individuals who commit or urder the commission of
o grave breaches,

]

Recalling the efforts of the Secretary-General concerning the szfety and
well-being of third-State nationals in Irag and Kuwait,

~- 90-27986 25262 (E)
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Deeply concerned at the economic cost and at the loss and suffering caused to
individuals in Kuwait and Irag as a result of the invasion
by Iraq,

and occupation of Kuwait

Acting under Chapter VII of the Charter of the United Nations.

* * L3

Reaffirming the goal of the international community of maintaining
international peace and security by seeking to resolve international disputes ang

conflicts through peaceful means,

Recalling the important role that the United Nations

have played in the peaceful solution of disputes and confl
the provisions of the Charter,

and its Secretary-Generzl
jcts in conformity with

Alarmed by the dangers of the
occupation of XKuwait,

seeking to avoid any f

present c¢risis caused by the Iragi invasion and
which directly threaten international peace and

security., ard
urther worsening of the situation,

ply with the relevant resclutions of the Security
in particular its resolutions 660 (1990), 662 (1990) and 664 {1990},

Calling upon Irag to com
Council,

Reaffirming its determination to ensure compliance by Irag with the Security
Council resolutions by maximum use of political and diplomatic means,

A

1. Demands that the Iraqi authorities and occupying forces immediately cease
and desist from taking third-State nationals hostage, mistreating and oppressing
Kuwaiti and third-State nationals and any other actions, such as those reported o
the Security Council and described above, that violate the decisions of this
Council, the Charter of the United Nations, the Fourth Geneva Convention, the
Vienna Conventions on Diplematic and Consular Relations and international law:

2. Invites States to collate substan
or submitted to them on the

make this information avail

tiated information in their possession

grave breaches by Irag as per paragraph 1 above and to
able to the Security Council:

3. Reaffirms its demand that Ir
third-State nationals in Kuwait and Ir

consular missions, under the Charter,
Conventions on Diplomatic and Consular
international law and the r:levant reso

aq immediately fulfil its obligations to

aq, including the personnel of diplomatic ang
the Fourth Geneva Convention, the Vienna
Relations, general pPrinciples of

lutions of the Council:

4. Also reaffirms its demand thzor L;aq_PeLmiL_gggﬁgggilitaL&_&hQ—imﬁﬂdlage

departure from Kuwait and 1-1g of those third-State nationals, including diplomatic

.and consular-person who wish to leave;
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ediate access to food, water and basic
Protection and well-being of Kuwaiti nationals and of

in Kuwait angd Iraq, including the personnel of diplomatic
uwait;

nationals of thirg States
and consular missions in K

6. Reaffirps its demand

well-being of diplomatic and consular personnel angl premi wait and in Iragq,
take mno action to hinder these diplomatic and consular missions in the performance
of Theirfumetigns, includi i

person and interests and rescj

Iraq immediately nrotect the safety and

7. Reguests the Secretarv-General, in the context of the continued exercise
of his good offices concerning the safety and well-being of third-State nationals
in Iraq and Kuwait, to seek to achieve the objectives of baragraphs 4, 5 and 6
above and in particular the provisi basic services to Kuwaiti

Sion of food, water and
nationals and to the diplomatic and consular missions in Kuwait and the evacuation
of third-State nationals: ’

8. Reminds Iraq tha nder int ional law it is liable for any loss,
domage or injury aE?EE;E—Ei—?ﬁ_%*“__—ﬁnnﬁi_h—hh—nhﬁq_m*“__

; : PE—

egerd to Kuwait and third State§, and their nationals
and corporations, asg a result of the invasion and 1llegal occupation of Kuwait by
Iraqg: .

g, Invites States to' collect relevan
and those of their nationals and

compensation by Iraq with a v
accordance with international

£ information regarding their claims,

corporations., for restitution or financial

iew to such arrangements as may be established in
law;

10. Requires that Irag zomply with

and its previous rescliutions, faililing whi
further measures ynder the Charter;

the provisions of the present resoluticr
ch the Security Council will need to taxs

1l. Degides o remain actively and permanent}
Kuwait has regained its independenc
the relevant resclutions of

Y seized of the matter until

e and peace has been restored in conformity wi-r
the Security Council.

B

12. Reposes its trust in =zhe Secretary-
offices and, as he considers arpropriate,
diplomatic efforts ip order to
the Iragi invarion

seneral to make availahle his goecd

to pursue them and to undertake

reach a peaceful solution to the crisis caused by
and accupaticn of Kuwait on the basis of Se:urity Council
resolutions 66( £1990), 662 (12¢G) and 564 {19380¢), and calls uyen all Stztes, both
those in the rejion ang others. te pursue on this basis their .fforts to this end,

~in conformity w:th the Charter, ir order to improve the situat sn and restore
peace, security and stability;

13. Requests the Secretarv-General Lo report to the Secur

rity Council on the
fesults of his good offices ang diplomatic efforts.



Use-of-Force Resolution Text

The following use-of-force draft was-adopted by a vote of 12 in favor, 2 (Cuba
and Yemen) against with 1 (China) abstaining. -
' IR

The Security Council,

Recalling and reaflirming its resolutions 660 (1990), 661 (1990), 662 (1990),
664 (1990), 665 (1990), 666 (1990), 667 (1990) 669 (1990), 670 (1990), 674
(1990) and 677 (1990),

Noting that, despite all efforts by the United Nations, Iraq refuses to comply with
its obligation to implement [withdrawal] resolution 660 (1990) and the above
subsequent relevant resolutions, in flagrant contempt of the Council,

Mindful of its duties and responsibilities under the Charter of the United Nations
for the mainienance and preservation of international peace and security,

Determining to secure full compliance with.its decisions,

Acting under Chapter VII of the Charter of the United Nations,

1. Demands that Iraq comply fully-with resolution 660 (1990) and all subsequent
relevant resolutions and decides, while maintainiog all the decisions, so allow Irag
one {inal opportunity, as a pause of goodwill, to do so; -

(D Authorizes member states cooperating with the government of Kuw ait, unless
fraq on or before 15 January 1991 fully implements, as sct forth in paragraph 1
above, the foregong resolutions, to use all necessary means to uphiold and implement
Security Council resolution 660 (1990) and all subsequent relevant resolutions and

to restore international peace and security in the area;

3. Requests all states to provide appropriate support for the actions undertaken
tn pursuance of paragraph 2 of this resolution;

4. Requests the states concerned to keep the Council regularly informed on the
progress of actions undertaken pursuant to paragraphs 2 and 3 of this resolution;

5. Decide to remain seized of the matter,
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