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CIVIL RIGHTS VIOLATIONS = BROKEN WINDOWS:
DE MINIMIS CURETLEX

Anita Bernstein
Abstract

Civil rights violations that appear relatively giigmay warrant judicial
redress despite their small size; some of themt pimmportant principles.
Leaving these violations unremedied may contribtie an ambient
lawlessness that can foster bigger harms. A smfathgement in this respect
resembles the criminological construct of “brokemdows,” which in its
prescriptive form urges governments to viel minimisviolations as
harbingers of more disorder to come.

Using broken windows to understand privately ingeacivil rights claims
honors a statutory mandate and helps to achievgrgssive ends. This
application is potentially better than the one fi@ice impose on the street,
which has raised concerns about both justice afichey. Rendered as a
maxim, the precept that this Article commendBésminimis curet lexThe
law ought to concern itself with some affronts thppear small.
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INTRODUCTION

Maxims of equity, formed in England at the CourtGifancery, perch
quaintly today on American jurisprudenic@/ithin contemporary decisional
law and legal scholarship, they are historical @sities’ Adages like the
hortatory “Whomever seeks equity must do equithe descriptive “Equity
regards as done that which ought to be ddrtag dog-Latin “Qui peccat
ebrius luat sobrius>and the Norman demi-French “Non dat qui non h&bet
sound like attempts to be funny, rather than does

De minimis non curat lex“the law does not concern itself with
trifles”—is exceptional among the equity maxims. The anginase still
shows up frequently, not only in modern decisioiagal but also in state
statutes and federal regulati dges regarde minimis non curat leas
limiting their own prerogative: Once they concluldat an asserted interest is
trivial, they withhold what the asserters seek sTpredilection can relocate
what parties fight for in court. Litigants lose whileir stance is cast as trivial
or when they fail to persuade the judge that théversary has made a trivial
claim. They win when they escape the “trivial” labieat their adversary has
tried to impose or when they persuade the judgsdttisatheir adversary, not
they, who is making a trivial claim.

Concerns with triviality fill many domains of Amedn law, both public
and private. The case law occupying this Articlelgs a portion of the issue.
| review decisional law involving plaintiffs who laged that defendants
violated federal antidiscrimination provisions apdiges who granted
summary disposition against, or reversed a jurgtigefor, these plaintiffs by
concluding that the infractions were too small armportant to warrant
redress. This Article uses “small” and “trivial” ma&ciously to include any
reductive judicial view of the wrongful conduct ththe complainant
experienced: no big deal, not material, an isolaf@sgode or instance, merely
mediate or interlocutory rather than ultimate, ot greeted with sufficiently
vehement contemporaneous protest.

1. Jeff Nemerofskyhat Is a “Trifle” Anyway? 37 Gonz. L. Rev. 315, 322 (2001-02) (noting
the quaintness of these maxims). For the same poininore jocular vein, see James Grimmelmann,
Koans of Equity58 JLEGAL EDuc. 472 (2008).

2. J. Stanley McQuadAncient Legal Maxims and Modern Human Righ®& CG\mPBELL L.
Rev. 75, 75 (1996).

3. Linda A. Taylor & David M. WoodEquitable Jurisdiction of the Provincial Court of
Alberta (Civil Division) 35 ALBERTAL. Rev. 592, 619 (1997).

4. |d.

5. “Sin drunk, pay sober.” McQuad®ypranote 2, at 108 n.61.

6. “You can't give what you haven’t gotid. at 108 n.62.

7. Years ago, | spent a summer at a law firm ilaDare, the American state famed for its own
chancery court. Summer associates and younger taviying time in the firm’s library would
sometimes call out facetious chancery maxims efr thwn composition. “Equity will not wear brown
shoes with a blue suit” is one of the more prirgatdinages | recalfee als@rimmelmannsupranote
1 (recounting equity maxims as punch lines).

8. Nemerofskysupranote 1, at 328-30.
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“Small” and “trivial” are of course gradable adjeeis whose meanings
can emerge only in a contextHow much is much®? As it turns out,
“isolated,” as judges use the word to modify “iremds” or “episodes,” also
lacks an absolute definition. It does not meartaiglior unltary but instead
too few, or too wan, to impress the decisionmakehar! De minimishas
the same gradable, context-dependent function.

De minimisin practice also shows that small things grow highe right
contextual soil? For centuries, judges have taken certain “triflestiously
indeed. Slight violations of rlghts in properbgspecially real properyhave
gained a respectful hearing in common law coutte. tort of trespass to land
retains its medieval dispensation from a genena tlhat a plaintiff must
suffer injury to receive damag&&Whenever anyone enters land “against the
will of the possessor,” wrote one American courthia early 19th century,
“the law infers some damage; if nothing more, teading down the grass or
the herbage . . .** One influential contemporary decision has led fable
courts to rejectde minimisfor claims of copyright infringement: any
unauthorized use, no matter how small, will entikle copyright holder to
make a claim for redreéngtlgants alleglng violation of their constitutiah
rights enjoy shelter frorde minimisas well™®

From the accepted starting point that many propgghts and
constitutional-rights claims should not be dismiss® rejected merely
because of the small size of violations, | arguéhia Article that the law
should extend this exclusion, and regard civil tsgtiaims as less entitled to
thede minimishaven that now offers considerable immunity to vgawers.
Here “civil rights” means what a noted lexicograpimes called “[t]hose rights
guaranteed to an individual as a member of sotiety,‘positive legal
prerogatives-the right to equal treatment before the law, thltiio vote, the
right to share equally with other citizens in signefits as jobs, housing,

9. James J. KilpatriclQuite an Interesting QuestipBurFaLO NEwWS, Aug. 29, 1999, at 5H
(explaining that gradable adjectives are those‘thatadverbs more, less or very can modify”).

10. This question languishes unresolved on Wikiers.Seéenttp://wiki.answers.com/Q/How_
much_is_much (reporting no replies).

11. SeeAnita BernsteinTreatingSexual Harassment with Respddtl Hhrv. L. REv. 445,499
(1997).

12. SeeChristopher CaldwellSome Trifles Do Concern the LaN. TIMES, July 24, 2009,
available atwww.ft.com (free registration required—search tde&tll and trifles” in principal search
query box for “News”) (describing the German dowtrofBagatelldiebstahlor extremely petty theft,
for which an employee may be dismissed notwithstantihe strong federal laws protecting employees’
rights).

13. The maxim on point here is the non-equitysafto recognizdamnum absque injuria. See
Alabama Power v. Ickes, 302 U.S. 464, 479 (193udiigg the maxim).

14. Dougherty v. Stepp, 18 N.C. 371, 371 (1836).d&defense of this view in the context of
modern land torts, see Richard A. Epsteiaw to Create—or Destroy—Wealth in Real Propertyv8
ALA. L. Rev. 741, 750-51 (2007).

15. Bridgeport Music, Inc. v. Dimension Films, 423d 792 (6th Cir. 2005). For a study of the
importance of this decision in copyright law, seeerally Andrew Inesi Theory of De Minimis and a
Proposal for Its Application in CopyrighP1 BERKELEY TECH. L.J. 945 (2006).

16. See generalliNemerofskysupranote 1, at 331-33 (citations omitted).
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education, and public accommodatiohsKy illustrations of civil rights
violations come from decisional law that constrigeteral antidiscrimination
statutes.

Because violations of fundamental rights shoulthdgtdeyond the
dismissive scorn of a cliché-maxim, | contend, pglgyho dismiss civil rights
claims should bring more thale minimigo the rationale that supports their
rejections. Civil rights violations go unremedididlae time without the need
to invokede minimis An individual victim with a valid claim might close
not to become a plaintiff. This person might nal feronged, or might feel
wronged but choose to refrain from protesting, @hnlack the legal advice
that brings deserving claimants to court, or mightt want a legal remedy
after having protestef. Judges, for their part, might have good reasons
beyondde minimisfor denying redress to an aggrieved plairffifBut
wrongdoing protested in court that violates a pessstatutorily protected
civil rights should not be regarded as a trifle.

“In this area, we deal with degrees,” wrote onecfat appellate court
when it dismissed a Title VII action that alleged racially hostile
environment. “We find no steady barrage of oppmisiracial comment®
Courts do indeed deal with degrees. But no cigihts statute says anything
about a “steady barrage” of anything as necessamyprima facie case. The
idea that civil rights liability ought to reposégef extinguisher-style, behind
glass to be broken open only in a dire emergerinyresponse to only the
worst offenses-has no basis in any antidiscrimination legislat©mwil rights
law proscribes discrimination, full st6pWhen courts refuse to hear claims
because they regard what happened as too smallstfag from both their
statutory mandate and the chance to ameliorateial $ib

This Article expands a metaphor from criminology describe the
potential importance of civil rights violations thappear petty. “Broken
windows” refers to the hypothesis that “low-levéeoses like vandalism and
panhandling create an environment that breeds biggees.” The
metaphor-as-policy has enjoyed extraordinary papulsince its first airing

17. WLLIAM SAFIRE, SAFIRE'S POLITICAL DICTIONARY 127 (5th ed. 2008).

18. SeeWilliam L.F. Felstiner, Richard L. Abel, & AustiiSarat, The Emergence and
Transformation of Disputes: Naming, Blaming, Claimi . , 15 law & Soc'y Rev. 631, 636 (1980—
81) (observing that only a small minority of grieeas reach the courts).

19. See infraPart 111.B (giving examples).

20. Johnson v. Bunny Bread Co., 646 F.2d 12501 18t Cir. 1981).

21. This generalization remains accurate evea Title VIl claim by an employee for hostile-
environment harassment, where the employee-plamtist show that the conduct was “sufficiently
severe or pervasive to alter the conditions of egmpknt,” a judicial demand not found in the statute
Meritor Sav. Bank v. Vinson, 477 U.S. 57, 67 (19&®wer courts have misunderstood and misapplied
the severe-or-pervasive criterion, to the detrineémiaintiffs. Elisabeth A. Keller & Judith B. Teg,
Hidden in Plain Sight: Achieving More Just Resiitslostile Work Environments by Re-Examining
Supreme Court Precederit5 DUKE J. GENDERL. & PoL’y 247, 256-60 (20085ee also infraPart
IILA.2.

22. Karen Kaplaniherefore, Litterbug? Bolstering ‘Broken Windowkg®dry, a Study Finds
People Take Cues of Lawlessness for SurroundingsTiMes, Nov. 21, 2008, at A16 (describing a
study published iBcience
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in a 1982 magazine articfé As effected about a decade later by then-New
York Mayor Rudolph Giuliani and his police commgsser, William Bratton,
broken windows law enforcement is still routinetgdited for a plunge in the
crime rate of a major city. In response to thislaiot, several critics have
attacked broken windows law enforcement policy ash bfutile and
pernicious?*

Taking both the thesis and its critics’ antitheass offering value to
policymakers, | argue that broken windows enforaetrhelds value whether
or not it enhances street policing. Civil rightility offers an ideal proving
ground for the metaphdr. Petty-looking civil rights violations, | argue,
warrant recognition when this recognition wouldpstmaller pernicious
behaviors from encouraging worse wrongs. Althougiesting low-level
offenders and applying the force of law enforcemagainst manifest
“disorder” raises numerous worries, citizens whoken&laims without
backing by the force of the state expand the piatieitthis device to achieve
repair. Their status as private actors keeps thgeata of broken windows law
enforcement to a minimum. A civil rights applicatitessens the familiar
dangers of broken windows as police use the tecdkniguthoritarianism,
racism, discrimination against the poor, and tisréafree expression.

23. James Q. Wilson & George L. Kellifgroken Windows: The Police and Neighborhood
Safety ATLANTIC MONTHLY, Mar. 1982, at 29 [hereinaft@tlantic Monthly. Broken Windowss the
most frequently reproduced article in the magazsinehg history. William H. Sousa & George L.
Kelling, Of “Broken Windows,” Criminology, and Criminal Just in POLICE INNOVATION:
CONTRASTING PERSPECTIVES77, 77 (David Weisburd & Anthony A. Braga eds.0g)

24. Among legal scholars, Bernard Harcourt hasHescritique SeeBERNARD E. HARCOURT,
ILLUSION OFORDER: THE FALSE PROMISE OFBROKENWINDOWS PoLICING (2001); Bernard E. Harcourt,
Reflecting on the Subject: A Critique of the Sotidlluence Conception of Deterrence, the Broken
Windows Theory, and Order-Maintenance Policing Néwk Style 97 McH. L. Rev. 291 (1998)
[hereinafter HarcourReflecting. In recognition of Harcourt’s thoroughness on shgject, | use his
writings in this Article to stand in for broken-vdows disapproval. For other scholarly criticisnthef
hypothesis, see Robert J. Sampson & Stephen WeRhushSystematic Social Observation of Public
Spaces: A New Look at Disorder in Urban Neighbod®@05 Av. J. SocioLoGy 603, 637 (1999);
David ThacherQOrder Maintenance Reconsidered: Moving Beyond $ti@ausal Reasonin®4 J.
CRIM. L. & CRIMINOLOGY 381 (2004).

25. Although in hindsighBroken Windowseads as advice to municipal governments on how to
deploy their police, its real-life effect on polig was fortuitous. William Bratton, working in 1988
chief of transit police in Boston, was slightly aaipted with George Kelling when he read Wilson and
Kelling in the locally published\tlantic Monthly The article strengthened Bratton’s belief that “a
patrolman’s primary responsibility was to keep ordea community rather than just respond to
growing crimes after the fact.” Daniel Brookye Cracks in ‘Broken WindoWw8osTONGLOBE, Feb.

19, 2006, at E1. Bratton promptly redoubled hisomhaintenance efforts, intensified his friendship
with Kelling, and later caught the attention of [&ni. This show of force from an article makes it
plausible for me to hope that federal judges, whiosknation to side against plaintiffs in civilgtits
cases has been well chronicledee, e.g.Ann F. McGinley,Credulous Courts and the Tortured
Trilogy: The Improper Use of Summary Judgment ile Ml and ADEA Case84 B.C.L. Rev. 203
(1993); Elizabeth M. Schneidefhe Dangers of Summary Judgment: Gender and Fedzivél
Litigation, 59 RUTGERSL. Rev. 705 (2007)Suja A. ThomasThe Fallacy of Dispositive Procedyi&0
B.C.L. Rev. 759, 760 (2009)-might find this approach to a different area of &mforcement useful or
congenial.
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The title of this Article states my thesis: Civdhts violations that appear
trivial are comparable to the broken windows théiat little harm directly.
Both may be deemed destructive, and thus, intdierabst as a broken
window might deserve the attention of law enforcetredforts, civil rights
violations of comparably small size might warraepair in the courts.
Modified by conjugation, the Chancery maxim becoBesninimis curet lex
For the purpose of remedying and deterring thisgzady of injustice, the law
shouldconcern itself with small thing§.Plaintiffs seeking to present a civil
rights claim to a jury should not be turned awathwie rationale that their
allegations are too petty to deserve the counrefi De minimis curet lex
becomes a constructive alternative maxim, at hanpifiges who seek to do
the right thing.

The Article starts with description and moves tguanent. Part | uses a
thesis-antithesis-synthesis study to examine tbkdor windows construct.
This exposition continues in Part Il, which consgdenlawful discrimination
as broken windows, and then gives reasons thatpiinitiated civil rights
actions present a better venue for broken windewsanforcement than the
more familiar street police setting. Anticipating abjection that what |
propose in this Article could clutter the courtstiwiinsignificant or
undeserving complaints, Part Ill, the most doctriob my three Parts,
explores alternative routes to summary disposdf@bad claim. | offer these
applications of doctrine not only to say how cowstt®uld answer certain
recurring questions that arise in civil rights ditgs but also to enlarge the
jurisprudence of broken windows. The recommendatiminPart Il would
both enhance judicial constructions of the fedenal rights statutes, all of
which were codified with nde minimissafe harbor for wrongdoirfand put
the famed broken windows insight to good use.

26. Curetreplaces the simple presennoh curatwith the hortatory subjunctive form cdirare

27. By focusing on federal civil rights law, thisticle argues implicitly for reversal of the
current plunge in civil jury trials in the fedem@urts. Marc Galantef,he Hundred-Year Decline of
Trials and the Thirty Years Wab5 SaN. L. Rev. 1255, 1260 (2005) (observing that the number of
civil trials in U.S. federal courts fell from 12,6 1985 to 4,206 in 2003). Writings by federalges
that lament the vanishing trial suggest that mgighwill be welcomed in at least some col8ee, e.g.
Patrick E. Higginbothan§o Why Do We Call Them Trial Court§® SMUL. Rev. 1405, 1423 (2002)
(“We need trials, and a steady stream of themroorgd our normative standard$o make them
sufficiently clear that persons can abide by theplanning their affairs . . . .”); Sam Sparks &iGge
Butts,Disappearing Juries and Jury Verdic®9 Tex. TECHL. Rev. 289, 313 (2006) (chiding fellow
judges for their disregard of jury decision-makingjilliam G. Young,Vanishing Trials, Vanishing
Juries, Vanishing Constitutiod0 SyFFoLk U.L. Rev. 67, 89-90 (2006) (offering practical advice to
fellow judges on how to keep trying civil cases).

28. Sed.. Camille HébertSexual Harassment is Gender HarassnéBtJ.KaN. L. REv. 565,
591 (1995) (“Certainly, the language of [Title VII] . does not indicate that there geaminimugsic]
threshold for actionable discrimination.”). A pattexception to this generalization is presertiélaw
governing hostile work environment claims, whiokguently call for judgments about magnituSiee
supranote 21. Here the civil rights statutes as coestioy the Supreme Court do empower courts to
deem an allegation too trivial for redress, prodideey link this conclusion to an assessment of the
environment as a whol&ee infraPart 11.B.1.
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. “BROKENWINDOWS' AS METAPHOR ANDREPARATIVE TECHNIQUE

Understanding relatively small wrongs in terms obken windows
suggests the value of redressing them. Strivinfidelity to a major source, |
recount here the broken windows hypothesis asigsnators, the political
SC|ent|st James Q. Wilson and the social workemnicrologist George L.
Kelling,? laid it out in a classi@tlantic Monthlyarticle. Wilson and Kelling
brought the broken windows metaphor to urban peliaek. Their innovation
as described here underlies the argument | expatitide end of Part II:
Privately initiated civil rights litigation is anxeellent venue for broken
windows enforcement of the law.

A. The Hypothesis

The broken windows vantage point casts familiarnpineena—both
problems and solutiorsin newer terms. | consider six of these phenomena
below.

1. Disorder (in Contradistinction to Crime)

Wilson and Kelling contrast crime with a differesaicial problem: “being
bothered by disorderly peopl&”Observers trained to study legal doctrine,
law enforcement, or any of the social sciences mdke typically examine
crime, which contains discrete elementbe better for replication and cross-
situational compariserrather than the vaguer category of “being bothered.
Though necessarily replete with ambiguity, the tekta penal code is
relatively straightforward compared to disorders@der can look like a
projection—the inside of someone’s headather than an external,
measurable phenomenon. Wilson and Kelling nevemlsehalntaln that both
crime and disorder are separate sources of “veiy fiear>"

2. Order

The contrast to disorder is public “order,” anottiescription that presents
difficulties of definition and observation. Wils@and Kelling invoke order
negatively, claiming that order results when digoiid curbed or controlled.
In a book-length expansion Biroken WindowsKelling and his co-author
(and spouse) Catherine M. Coles identify “a peme@asense among citizens
that communlty life in their own nelghborhoods wa what it ought to
be.”®? This version of order includes “a modicum of diyiland safety for

29. For their biographies, see http://publicpofiepperdine.edu/academics/faculty/default.htm?
faculty=james_wilson; http://www.newark.rutgers.amufaculty/index.php?sld=kudosDetail&expert
1d=43.

30. Atlantic Monthly, supranote 23, at 30.

31. Id. at 29. Kelling went on to define disorder as “uiliy, boorish and threatening behavior
that disturbs life, especially urban life.”"EGRGE L. KELLING & CATHERINE M. COLES, BROKEN
WINDOWS. RESTORINGORDER AND REDUCING CRIME IN OUR COMMUNITIES 14 (1996).

32. Id.at 108.
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ordinary citizens who travel daily along streetd by public transportation to
work3,3to school, to shop, in pursuit of all the ioaty activities of everyday
life.”

3. Order and Disorder as Transitions

Broken windows identifies two kinds of transitimme bad and one good.
Unrepaired broken windows embody the bad kind,idedirom order to
disorder. Policymakers can reverse this declinelead a transition from
disorder to order. Police officerspreferably on foot and visibleare their
agents. Ordinary_citizens join the endeavor ofalisy order but cannot
achieve it unaidetf'

4. From Small to Large

The project of moving toward order rests on a psentiiat small units of
disorder, left alone or undisturbed, will genefaitenegative effects. Trivial
of themselves, these instances of disorder seadyarl“signal that no one
cares.®® Miscreants feel at least empowered, and perhapiréd, to make
trouble when they see signs of disorder. Becausakbrg windows “has
always been fun®* communities that want to foster order need therdstce
message that intact windows deliver.

5. Bad Behavior Emboldened

Emboldening causes the transition from small hatonsrge. When a
window breaks and stays broken, Wilson and Keltiogtinue, the quotidian
devastation starts to escalate. “Adults stop sngldowdy children; the
children, emboldened, become more rowdy. Familiesemout; unattached
adults move in. Teenagers gather in front of thraeostore. The merchant
asks them to move; they refuse. Fights oc2lifhe new behaviors are, in the
aggregate, disorder.

6. Alienation

Although disorder is not crime, people who live dstithis much
burgeoning decay will feel that “crime, especiailylent crime, is on the rise,
and they will modify their behavior accordingl{?” Engagement with
strangers becomes menacing to them. Residentseobritken windows
neighborhood stay off their streets as much asadaeyWhen they have to be

33. 1d.

34. HarcourtReflecting supranote 24, at 308.

35. Atlantic Monthly supranote 23, at 31.

36. Id.

37. Id. at 32. Wilson and Kelling imply that although sooféhese behaviors may amount to
misdemeanors, none of them constitute “crime” mghnse that citizens think they mean when they
refer to an increase in the crime ré8ee id.

38. Id. at 32.
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out, they will hurry past other people they seking a defensive stance.

Fear begets alienation. The slogan “don’t get imed! starts to guide
citizens not only when they witness untoward inotdeWilson and Kelling
argue, but also in their entire relationship witkit neighborhood. Residents
have homes-bounded spaces of their own behind locked dedmst for them
the neighborhood no longer exists, except perhfaps‘few reliable friends
whom they arrange to meet”

Alienation in the neighborhood comes to includeradition from the law
itself. Because residents equate disorder withegrithey conclude that police
officers who fail to abate disorder in responsa tall are failing to enforce
the criminal law and allowing crime to flourish. 83 residents may stop
calling the police. In turn, police officers, lanki a chance to talk to non-
disorderly locals, may conclude that “the residemésanimals who deserve
each other®

B. The Critique

Resistance to the broken windows hypothesis toeglaidl enforcement
includes both conceptual and empirical challenlgasdre of interest beyond
criminology.

1. A Problematic Metaphor about Order and Disorde

Any policy recommendation cast in metaphorical ®raises a threshold
guestion of how to interpret the metaphor. For gdemwhen one academic
defender of the broken windows hypothesis wroté¢ iheken windows as
exemplars of disorder “need to be repaired quitkiyhe left opaque the
details of what call for a fast fi. How does anyone know that the object
faced constitutes a broken window rather than sigiificant flaw?” Is the
problem with broken windows that they languish toiog unrepaired after
breaking or that someone broke them in the figtg@P Does recognition of
metaphorical broken windows in an environment fugtiophylaxis—that is,
measures to prevent the re-emergence of theseasi@tibns—or only repair?
Vagueness about order follows this vagueness absoitder.

Returning to the source provides only limited guica TheAtlantic

39. Id.

40. Id. at 33.

41. SeeNESLEYG. SKOGAN, DISORDER ANDDECLINE: CRIME AND THE SPIRAL OFURBAN DECAY
IN AMERICAN NEIGHBORHOODS75 (1990).

42. Kelling himself has addressed this troublénviis metaphoiSeeSousa & Kellingsupra
note 23, at 78—79 (noting that “the broken windowesaphor is expressed not just in words, but in day
to-day action . . . .” and that applications of thetaphor may not “adhere to the spirit, philosoaimg
intent of the original broken windows argument”).

43. See generallfCharis E. KubrinMaking Order Out of Disorder: A Call for Conceptual
Clarity, 7 GRIMINOLOGY & PuB. PoL’y 203, 204 (2008) (criticizing broken windows thetsifor failing
to define disorder).
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Monthlymanifesto began with praise for a foot-patrol teghe used in New
Jersey during the 1970s as part of a Safe and Gleighborhoods Program.
Police chiefs resisted foot patrol, uniformed ddfie did not want to
participate, and crime rates did not drop whenpfegram was installed.
Nevertheless, a “carefully controlled experimerdtiid that residents felt
more secure, had a better impression of the paingkbelieved that crime had
been reduced (although it had ntFoot-patrol officers, in turn, reported
more job satisfaction and a higher regard for neaghood residents than did
their counterparts in patrol carsThe “carefully controlled experiment”
therefore could proclaim that broken windows wasieces$®

Even if these Newark-based conclusions are accanatean be extended
to other urban settings, at least two questionairerkirst, what do the police
do literally when they repair broken windows figtivaly? Second, given
mixed results in the Newark mother lode, how domakrs know that they
have effected improvement? Wilson and Kelling jiestithe Safe and Clean
Neighborhoods Program by arguing that street cacoeunts for only part of
what citizens fear on the street. These citizens hdfear of being bothered
by disorderly people. Not violent people, nor, resegily, criminals, but
disreputable or obstreperous or unpredictable geq@alnhandlers, drunks,
addicts, rowdy teenagers, prostitutes, loiterdys,mentally disturbed*” A
judgment of success thus becomes possible by nealgfihe problem.

The broken windows prescription has been imprdomse the start about
which actions law enforcers ought to take and whesllts will indicate that
a police intervention has succeed@dror specifics, George Kelling had
walked the streets of Newark alongside a policeeff dubbed “Kelly,” to
observe how a broken windows cop deals with distrgeople?® Even with
details about Kelly’s patrols filled in, the arg title stays strictly metaphor:

44. Atlantic Monthly supranote 23, at 29.

45, 1d.
46. 1d.
47. 1d. at 30.

48. Id. at 30-31. For example, researchers affiliated Wignvard and Suffolk universities
sought to test the broken windows hypothesis bydimg on crime in Lowell, Massachusetts. The study
identified thirty-four “crime hot spots” and dividehese locations into two groups. The experimental
group received numerous interventions; the comrolip experienced no changes in its policing and
services. The study concluded that “[c]leaning bp physical environment was very effective;
misdemeanor arrests less so; and boosting sociatas had no apparent impact” on the measure
studied, calls to the police. Carolyn Y. Johnddmeakthrough on ‘Broken Window8 0STONGLOBE,
Feb. 8, 2009, at Al. Though touted as a demonetraif broken windows’ validity, the study also
shows the futility of misdemeanor arrests, whiaghastaple of this approach to crime, and givés lit
direct guidance to other municipalities about whiokasures to adopt.

49. The residents were black and the police afficas white. Kelling watched Kelly permit
drunks to sit on stoops but not let them lie dokelly would ask loiterers to state their businesd a
ordered them away when they gave unsatisfactonyenss He arrested people for vagrancy if they
bothered anyone at a bus stop; he permitted digriy from papers bags and on side strégtzsntic
Monthly, supranote 23, at 31.
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no Newark windows are described in tAdantic Monthlyas intact or
broken>?

As the criminologist and legal scholar Bernard taart has argued, the
Newark-style policing that Wilson and Kelling praimay itself be understood
as disorder. The distinction between formal crimesd harder to define
instances or agents of disorder requires policedpond flexibly. If “there is
such a clear line separating order from disordéaycourt asks, “then why do
the police need so much discretion? Wouldn't disorde immediately
apparent to anyone? To a review board? To an asimitive panel?
Harcourt lists some activities that might amoundisorder: casual littering,
hanging out, spontaneous begging, kicking an ef@pke can on the ground
or, moving a bit further, public urination and ndia bus or train without
paying the faré” As for the absence of these sights, Harcourt $gesiabout
what order in a neighborhood might manifest: Pestiap neighborhood is “a
commercial sex strip and the owners and operatans whns to feel safe and
welcome. Or it could signal a strong Mafia preser@e maybe a lot of
wealth. Or maybe a strong police presence. Or mpgbee brutality.®

Because “order” and “disorder” are so indetermireatd contradictory,
Harcourt argues, the function of broken windows ¢éafiorcement becomes a
Foucauldian creation of “the disorderly subjedtis 'the whole biography of
the disorderly person, rather than the criminal act[that facilitates] a policy
of surveillance, control, relocation, and exclusiéthe disorderly™ Michel
Foucault, upending a sociology that Emile Durkhéiad laid down to
describe and justify the category of ord&insisted that criminal sanctions do
more than legitimate commonly held understandihgs$ tinite individuals
into societies. Foucault inverted this conventiaraalsality and claimed that
order comes before community norms; indeed, ondates entire categories
of individuals®®

Applying its binary of disorder-and-order to chdemize a range of
ambiguous behaviors, broken windows strengtheasitioritarian tendency
in civic culture. Foucault iiscipline and Punislinad described a carceral
criminology that uses surveillance and punishmeninprint the body of a

50. Ina 2001 paper, George Kelling used misdeoreamests as a proxy for broken windows
law enforcement. George L. Kelling & William H. SsajDo Police Matter? An Analysis of the Impact
of New York City’s Police Reformdanhattan Institute for Policy Research, Dec22®1 ,available at
http://www.manhattan-institute.org/pdf/cr_22.pBfit see supraote 48 (including police measures
other than misdemeanor arrests in the broken wisddassification).

51. HARCOURT, supranote 24, at 129.

52. Id. at 130.

53. Id. at132.

54. HarcourtReflecting supranote 24, at 365.

55. HARCOURT, supranote 24, at 138-42 (citing IRHEL FOUCAULT, DISCIPLINE AND PUNISH:
THE BIRTH OF THEPRISON(1975)).

56. Id.at141.
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disciplined subject’ Critics identify a similar force in broken windows
criminology: A law enforcement apparatus starésiatan beings; it looks for
provocations and then swoops down to punish.

2. Entrenching Discrimination

Broken windows law enforcement could, in princig&tend beyond its
present reaches. For example, “order maintenancaldcinclude tough
enforcement of crimes like paying a house workefeurthe table, avoiding
sales tax, insider trading, insurance misrepretientaand taking office
supplies home without permissith.An advocate of broken windows
approaches to law enforcement typically will ngttty apply the approach to
such behaviors, even though all of them violateitpeslaw and might
encourage more lawbreaking if observed. Nor iscpdirutality understood as
a broken window that demands repaiyen though conspicuous lawlessness
by police might plausibly beget escalations of thieng. Instead, broken
windows law enforcement is overwhelmingly appliedpoor people and
people of color.

Youth curfews and police stops based on intuitithreg fall short of
reasonable suspicion impose detriments that deasttcorrelated with, if not
based on, racg. Starting with “Kelly,” the Newark police officer iom
George Kelling trailed in the 1970s, through cutrr@an implementations,
police officers who effect a broken windows polwyll stop and detain
disorderly looking peopl& Only by stopping a putative offender can police
officers decide whether to arrest him or othenimmspede whatever jarring
behavior caught their eye. Police stops have a &sspciation with race
discrimination, and “observed patterns of stop faisét activity” align with
race more than with the neutral architectural fesathat gave this technique
its metaphorical nam®.

Poverty and race in combination have made urbakebravindows law
enforcement especially disquieting. For decadegesvsocial critic Barbara
Ehrenreich, “whole communities have been effecyivplofiled’ for the
suspicious combination of being dark-skinned arat gbanks to the ‘broken
windows’ or ‘zero tolerance’ theory of policing*One study of broken

57. Id. at 148-50.

58. HARCOURT, supranote 24, at 130.

59. Id. at131.

60. Eric J. MillerRole-Based Policing: Conduct “Outside the Legitimktvestigative Sphefe
94 CaLIF. L. Rev. 617, 630 (2006).

61. Jeffrey Fagan & Garth Davi&treet Stops and Broken Windowsrry,Race and Disorder
in New York City28 ForbHAM URB. L.J.457,457(2000).

62. Id. at 459.

63. Barbara Ehrenreicls It Now a Crime to Be Poor®..Y. TIMES, Aug. 8, 2009, at WK $Bee
also Fighting Tidy Whites: Broken Windows and a i@aHill Graffiti Cleanup, Mar. 3, 2007,
available athttp://firewitchrising.blogspot.com/2007/03/fightiidy-whites-broken-windows-and.html
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windows, as applied in Baltimore, concluded thatsteased race-based and
economic burdens that had already blighted thes livkcity resident§?
Although broken windows law enforcement need noessarily rely only on
misdemeanor arrestdthe Baltimore version chose this device as alinst
response to disorder rather than as a last orresert. Arrests for loitering
and failure to obey the police filled the Baltimstation house® increasing
local tensions and harming the employment prospégisor individuals who
acquired a broken windows misdemeanor criminalnoAnother study
found that perceptions of disorder in a neighbochowreased when the
visible presence of African-American persons tharereased, even if
objective measures of increased disorder were affsen

Reviewing the broken windows literature with attentto race and class
suggests that some empirical claims about impronémast on a selective
reading of the recorf. A defender of the technique might, for example,
correctly point out that reported rates of a patéiccrime dropped following
a broken windows intervention. This defender wolilcely overlook
detriments that accompanied the improved crime @immunity mistrust of
the police, alienation from law enforcement asprad, and feelings of
powerlessness and defeat might have increasedafdiddelgado argues,
shifting inversely in relation to a crime rate dibp police had pursu€@An
increase in negative feelings might matter more tha decline of a particular
reported offense.

3. Scant Improvements

Claims made about the power of broken windows |aforeement
demand attention to causality. A result can folfomm an antecedent without
having been caused by piost hoglogicians remind us, does not necessarily
demonstrategropter hoc Aware that correlation is not causation, social
scientists have tried to measure the utility ofkero windows techniques.
Their findings are equivocal.

(“Broken Windows is nothing more than lipstick dretsame old racial profiling pig.”).

64. Reed CollinsStrolling While Poor: How Broken-Windows Policinge@ted New Crime in
Baltimore 14 Geo. J.POVERTY L. & PoL'y 419 (2007).

65. See supraote 48 and accompanying text (reporting other d&mekindows applications in
Lowell, Massachusetts).

66. Collins,supranote 64, at 425.

67. Id.at431.

68. RobertJ. Sampson & Stephen W. RaudenBesing Disorder: Neighborhood Stigma and
the Social Construction of Broken Windowg Sc. PsycH. Q. 319 (2004). Both African-American
and white respondents evidenced this Hihsat 332.

69. Richard DelgadolLaw Enforcement in Subordinated Communities: Intiomaand
Responsel06 McH. L. Rev. 1193 (2005)see generallK. Babe HowellBroken Lives from Broken
Windows: The Hidden Costs of Aggressive Order-Maiance Policing33 N.Y.U.Rev. L. & Soc.
CHANGE 271, 299-315 (2009) (reviewing detriments to iidliials and society).

70. Delgadosupranote 69, at 1250.
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Because the connection between broken windows fdar@ment and
crime reduction is difficult to prove, researchesse assigned themselves the
somewhat easier task of exploring the connectiawdxn disorder and
serious crime. The criminologist Wesley Skogan carag disorder and crime
statistics in forty urban neighborhoods spread sixdarge American citieS.
Skogan found a positive association between dis@mle crime that was not
explained by other variables like “poverty, instipiand race.** Bernard
Harcourt, studying the same data, found that wigeremoved Newark from
the cities studied, the association mostly disamguEd Broken windows
advocates, in turn, have faulted Harcourt for degnmilewark an outlier;
removing different outlier neighborhoods from thatad set would have
strengthened the hypothe$fs.

Even if visible disorder increases street crimep@aponents of broken
windows policing contend, the more difficult nex¢s of the crime-control
thesis, its inverse, remains: How do policymakenovk ex ante that
encouraging police officers to focus on disordetl wiecrease crime?
Numerous variables often confound the claim of ahbiys

The New York experience in the 1990broken windows law
enforcement first, a drop in street crime seecehds presented the most
conspicuous case study Hreakonomicsa bestseller exploring “the stuff and
riddles of everyday life’ Steven D. Levitt and Stephen J. Dubner drew up a
list of popular explanations for the crime-raterga in the United States.
“Innovative policing strategies” led the list inmgpaper mentions, ahead of
other possibilities (e.g., aging of the populati@sironger economy, tougher
gun control)’® “Innovative policing strategies” are exemplifiegt broken
windows as New York police commissioner William Bom and Rudolph
Giuliani, the then-mayor, had applied the stratagg journalists continue to
credit this technique for causing a drop in criime &xceeded the crime rate
drop around the country. Levitt and Dubner rejbid hear-consensus of the
media’’ Other social scientists have published their deepscism about the
association between this antecedent and conseq/&r®@emmarizing the

71. SeeSKOGAN, supranote 41, at 73—-77.

72. SeeSousa & Kellingsupranote 23, at 83.

73. HarcourT, Reflecting supranote 24, at 323-25.

74. Sousa & Kellingsupranote 23, at 84 (emphasis in original). Both siag®e that the rate
of one crime in particular, robbery, increases whisible disorder increaseisl.

75. SEVEND.LEVITT & STEPHENJ.DUBNER, FREAKONOMICS: A ROGUEECONOMISTEXPLORES
THE HIDDEN SIDE OF EVERYTHING Xi (2005).

76. Id.at120-21.

77. 1d. at 128-30see alsdRadley Balko,;The Other Broken Windows Falladgeason.com,
Mar. 8, 2010, http://reason.com/archives/2010/08/@3other-broken-window-fallac (noting that
“many big cities that didn’t adopt the policy, inding San Diego, Washington, D.C., and Houston, had
more significant decreases in the homicide rate alieut the same period”).

78. See generallyrhachersupranote 24, at 384 (observing that “social sciencenmadeen
kind to the broken-windows theory” as a sourceripfie control).
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data on Wilson and Kelling’s prescription, one defer of broken windows
policing agrees that the link between disorderr@parted crime is weak.

C. Broken Windows Distilled to Its Uncontroversial Blents

Though comprehensive, criticisms of the broken wwmslhypothesis leave
portions of the construct still intact and compegli Policymakers attuned to
the value of broken windows can choose a partiadedective retention
following decades of antipathy in print. We may nowsider what remairis.

Overstatements and large promises from devetémsinstance, claims
about broken windows policing as a robust source refluced
crime—probably should be trimmed. Race- and class-bgga@ssions have
certainly accompanied applications of the policd avarrant disapproval.
“Disorder” still has no agreed upon definition. éftthis retrenchment,
however, critics and proponents of broken windowkl lrsome ground in
common.

1. Affronts and Social Meaning

One key point of accord between proponents andsistagreement about
the expressive effects of prohibitions and respeiigeaaffronts. Insofar as
broken windows theorists “have pushed criminalipasto take the social
meaning turn,” writes critic Bernard Harcourt, “yhare to be applauded”
Broken windows advocate Dan Kahan agrees and consitee launch of
other policies, including and beyond broken windotaemed at regulating
social meaning® By way of explaining social meaning, Kahan congisiu
“Laws that regulate social norms determine the gamknd against which
private behavior conveys information about citizéediefs and intentions®®
Kahan concludes that “a community is more likelgédaw abiding when its
membergerceivethat it is.”®* The notion of expressive meaning, central to
the broken windows metaphor, is congenial to batics and adherents.

As understood in this consensus, any messageairatdausing behavior
will be expected and tolerated lowers the costuhstransgressions to
individuals. Formal punishments might eventualliofe, but persons present
at the time of the offense observe flourishingeathan a negative response

79. Sousa & Kellingsupranote 23, at 85-89. Sousa and Kelling also pointloat a weak
association between disorder and crime does nessadly counsel against broken-windows policing
because the strategy may have other benkfitat 87.

80. Cf. Anita BernsteinyWWhatever Happened to Law and Economiégavb. L. Rev. 303, 324—
27 (2005) (exploring “what little remains” of lawn@ economics following extensive scholarly
criticism).

81. HARCOURT, supranote 24, at 217.

82. Dan M. Kahartocial Influence, Social Meaning, and Deterrei@&®VA. L. Rev. 349, 394
(1993).

83. Id.

84. Id. at 295 (emphasis in original).
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that produces deterrence. Accordingly, these obsefare likely to infer that
the risks of such behavior are small and the ptiergwards high®

Finding social meaning in behaviors is only thetsthwhat Harcourt has
praised as the turn to social meaning. Researdugnsgs Harcourt, ought to
build on their explorations of “the social meanaigractices such as juvenile
gun possession or gang membership” to reach “tbmlsmeaning of the
proposed policing techniques and policies themseffe This
recommendation encourages a more serious engagefitiettte premise of
broken windows rather than an abandonment of thieise. Harcourt insists
that “proving social meaning” requires “a rich cextual analysis of multiple
meanings and countermeanings, an analysis thaséatis with and deepens
other compelling accounts of social meaning,” tédoeroborated as much as
possible by statistical analység.”Antagonists would agree, continues
Harcourt, “at this theoretical levef®Indeed, the only salient disagreement
over social meaning between broken windows adhei@md critics centers
around which meanings to investigate. Adherentshasige affronts; critics
want to extend the inquiry beyond the infractiom-aesponse law
enforcement dynamic. But while arguing for newsii@ investigate, critics
accept the summary about social meaning that Kaffared from the side
that accepts the broken windows hypothesis: “[Rjgvbehavior conveys
information about citizens’ beliefs and intentidfs.

Broken windows thus is uncontroversial when it dees that visible or
otherwise manifested conditions convey meaningiwitiocieties and that
individuals receive guidance on how to act fromsthenanifestations.
Adherents and critics agree that what people-twivate behavior,” in
Kahan’s phrase-extends beyond the individuals who have particgbate
directly or voluntarily in a transaction. Socialntext makes behaviors
intelligible.*°

85. Id. at 356. Exploring this theme of tacit encouragem@do wrong, Kahan has cautioned
lawyers not to presume that formal legal prohilnitemnstitutes a social meaning of true disapproval.
Dan M. KahanWhat Do Alternative Sanctions Mear63 U.CHI. L. Rev. 591, 593 (1996).

86. HARCOURT, supranote 24, at 225.

87. Bernard E. Harcourfter the “Social Meaning Turn”: Implications ford®earch Design
and Methods of Proof in Contemporary Criminal LaaliBy Analysis34 Law & Soc'y Rev. 179, 181
(2000).

88. Id.

89. See supranote 87 and accompanying text.

90. Sexuality offers countless examplgse, e.g HANNE BLANK,, VIRGINITY : THE UNTOUCHED
HisTorY 3 (2007) (“By any material reckoning, virginity &® not exist.”); NCHEL FOUCAULT, THE
HISTORY OFSEXUALITY 43 (1978) (arguing that only slowly over time Himmosexuality evolve toward
a personal identity, away from a description of@gtemed aberrant). A newer example of how context
makes sexual behaviors intelligible comes fron8beret Lover Collection, a line of romantic gregtin
cards marketed to clandestine coupBesehttp://www.secretlovercollection.com. Customervolay
the merchandise must use e-mail addresses antlazetti, even though they presumably risk discovery
thereby. The premise of this consumer productasitallmark-card expressions of love, omitting the
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2. Coarsening Sensibilities

Both critics and advocates of broken windows fogudifferent ways, on
the reactions, judgments, self-conceptions, andtegres of individuals
immersed in environments. For Bernard Harcourhatend oflllusion of
Order,these human responses affect not just the clusitpeople that policy
studies aggregatethe homeless, the police, gangs, juvenile delintgjand
citizens—but also human beings as subjects, with researnbeexcepted*
Among the effects that interest critics are the seguences of order-
maintenance policing, which can include effectglifdren’s development,
race relations, treatment of unemployed people,th@diews that citizens
who live in homes have of homeless pedple.

This theme of coarsening sensibilitiethe idea that pervasive disorder
dulls responses to conditions that people feel tlugit to care about and that
their culture regards as importanémerges in both views on broken
windows. Take, for example, an illustration usedbbth sides of the dispute:
the broken windows tactic of increasing misdemeasmwests of street
prostitutes. Wilson and Kelling mentioned the neitgsf these misdemeanor
arrests back in their seminal 1982 publicaftbnd Rudolph Giuliani
followed the prescription, reducing the number tket prostitutes in
Manhattan by about two-thirds following a brokemdows arrest initiativé®

The premise is that prostitutes on the street gpawgense of deterioration
to law-abiding participants who share this spaltéufns out, in fact,” retorts
Harcourt, “that prostitution may be related to aim a more direct way than
the broken windows theory immediately sugge&t#issailants rape and beat
street prostitutes at an extraordinarily high fat&hether Harcourt's
conclusion—that it would be better to legalize prostitutioanto arrest street
prostitute§’—is correct matters not: the point about coarsesemgibilities is
that what New York officials called a quality-ofdi initiative left the
prostitutes’ quality of life in a bad state. Thevlanforcement policy of
scrubbing the streets of this scourge may haveiboted to a disregard for
the welfare of these individuals, just as brokendews, in the Wilson and
Kelling metaphor, coarsen the judgment of residestshey confront their
own neighborhood.

For their part, advocates of broken windows lanoecément identify a
more basic and unitary kind of coarsening, a figdimat researchers have

illicit context, do not adequately describe whaitesithe couple.

91. HARCOURT, supranote 24, at 218-21.

92. Id.at 218.

93. Atlantic Monthly supranote 23, at 31.

94. Bernard Cohegivil Order Crime in ENCYCLOPEDIA OFCRIME AND PUNISHMENT 235, 238
(David Levinson ed., 2002).

95. HARCOURT, supranote 24, at 221.

96. Id. (citations omitted).

97. Id. at 221-22.
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been able to replicate and support. Wilson and iteldescribed the
consequences of broken windows as dejection antidvanval from
communal life. Citizens come to avoid public spaaas one another, refrain
from speaking up when they see a disturbance, thairteyes, and write off
their neighborhood as all but obliterat&drear turns them off and shuts them
down. Critics of broken windows have not disagreeu] substantial accord
has been published in the decades followingAtti@ntic Monthlydebut of
broken windows as a source of psychological cooradResearchers confirm
the effect of perceived decay and disorder on iddal consciousness.

An acclaimed return to broken windows empiricismdertaken in the
Netherlands and published$8tiencan 2008, sought expressly to study the
hypothesis in the context of psychology and sogglaather than crime
control}*° The chief researcher found that graffiti and strevout shopping
carts increased individuals’ tendencies to litéer did the sound of (illegal)
fireworks nearby. Surrounding an area with garbageased the rate of theft
from a mailbox. Tracked down by a reporter to comnmn these findings,
the leading critic of broken windows theory scofelut also conceded the
point about coarsened sensibilitt8s.

Social scientists have validated this point of agrent among scholars of
broken windows. Environments, they report, impelividuals to engage in
harmful behaviors that these persons would havéhesged if the
environmental cues were absent. Working separatbly, psychologists
Stanley Milgram and Philip Zimbardo found devasigffects of signals that
harmful behavior is acceptable or normal. A mewptadalthy individual can
be prompted to engage in both memorable crueltyli@sam reported, and
banal acts of property damage, as detailed by Zi One psychologist
who replicated Stanley Milgram’s chilling 1963 finds—that individuals
will administer severe electric shocks to strangass punishment for
answering questions wronepttributed these consistent outcomes to

98. Atlantic Monthly supranote 23.

99. SeeTimothy J. HaneyBroken Windows and Self-Esteem: Subjective UndedBigs of
Neighborhood Poverty and Disord&6 $c. Sci. Res. 968 (2007) (relating disordered environments to
psychological harms); Stephen B. Blank, CatherinBrBdshaw & Hollie YoungAn Application of
“Broken-Windows” and Related Theories to the Staflpisorder, Fear, and Collective Efficacy in
Schools 115 Av. J.Epuc. 227 (2009) (finding evidence for the thesis imiddle school).

100. Kaplansupranote 22 (summarizing what the Netherlands resedaraid).

101. “We don't care about those trivial, manipethtielinquent acts,” Harcourt said. “What we
are about is violenceld. This interpretation of the study’s findings quess their utility as a policy
strategy rather than their power to explain badaliet, which power Harcourt’'s comment does not
challenge.

102. SANLEY MILGRAM, OBEDIENCE TO AUTHORITY 31-32 &131-32 (2004) (summarizing
versions of the infamous Milgram experiments)uiL® ZIMBARDO, THE LUCIFER EFFECT.
UNDERSTANDING How GoobD PeopLE TURN EviL (2007) (describing situational explanations of
behavior); Philip G. ZimbardoThe Human Choice: Individuation, Reason, and Ordersus
Deindividuation, Impulse, and Chao& NEBRASKA SYMPOSIUM ON MOTIVATION at 237, 290-93
(William J. Arnold & David Levie eds., 1969).
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situational features, which extend beyond authdatgnvironments more
generally:®®

3. Deterioration as a Social Phenomenon

Although “social meaning” can cover a large arrdyaffronts, the
disturbances that occupy this Article are the ahasconvey collapse, decay,
or an end to constraints that had once reducedaméstiors. We have already
considered the portion of this hypothesis thabistested: Recall Harcourt’s
insistence that police officers can install disoydad that what looks like
order in a neighborhood might instead be the tshnef well-organized
crime®Focusing on accord between the proponents anchepof broken
windows theory, rather than controversy, shows It accommodate the
idea of a negative change, or social deterioration.

Quoted with approval by their main antagonist, @eoKelling and
Catherine Coles write that “[d]isorder demoralizesnmunities, undermines
commerce, leads to the abandonment of public spacesindermines public
confidence in the ability of government to solvelgems . . . *° Broken
windows critics Robert J. Sampson and Stephen Wd&gbush agree that
the concept of disorder helps to explain “migrafu@tterns, investment by
business, and overall neighborhood visibilit}?”Even social scientists
frustrated with the vagueness and indeterminatiyeoferm seem to know it
when they see it.

One critic of the broken windows hypothesis, criotagist Ralph B.
Taylor, writes that the broken windows “is concegity grounded in the
incivilities thesis,” which in turn maintains thigghysical deterioration and
disorderly social conduct each contribute indepettg#o fear, neighborhood
decline, and crime™’ Consequently, “incivility reducing initiatives Wil
contribute to neighborhood stability and safetyJueing fear.*® When
Taylor goes on to sug%est that “this logic mod@h&ccurate, inadequate, or
potentially misleading;®® he also insists that the goals of broken windows
policing—public safety, stability, and responsivenesgarrant pursuit' His
chapter showcases a broken windows antagonist rguesthat preventive

103. Adam Coher;our Decades After Milgram, We're Still Willingliaflect Pain N.Y. TIMES,
Dec. 28, 2008, at 24 (quoting study author).

104. HARCOURT, supranote 24, at 132.

105. Id. at 212 (quoting KLLING & COLES, supranote 31, at 242).

106. Id. (quoting Robert J. Sampson & Stephen W. RaudenBysttematic Social Observation
of Public Spaces: A New Look at Disorder in Urbagidgiiborhoods105 Av.J.Soc. 603, 637 (1999)).

107. Ralph B. Taylorlncivilities Reduction Policing, Zero Tolerance,cathe Retreat from
Coproduction: Weak Foundations and Strong PressuirePoLICY INNOVATION: CONTRASTING
PERSPECTIVES8, 98 (David A. Weisburd & Anthony A. Braga edX006).

108. Id.

109. Id.

110. Id. at 106-08 (defending “coproduction,” whereby daril residents of a neighborhood
produce order alongside the police, not as taafdesv enforcement).
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repair is the best response to early-stage soetatidration.

Il. APPLYING BROKENWINDOWS TOCIVIL RIGHTS

We may now explore three distinct ways in which ineken windows
metaphor applies to civil rights violations. Firshstances of unlawful
discrimination, when left unchecked and unremedgzth lead to larger
harms. Second, even though civil rights statuteg&ly contain no official
requirement that claims be large, judges have oeedtthe category of a
violation too trivial to deserve their attentiohig construct resembles the
broken windows of which James Wilson and Georgdimeivrote. At the
end of this Part, | shall claim, as do proponetitbroken windows street
policing, that paying attention to relatively smeafiironts would enhance the
rule of law.

A. Discriminatory Conditions as Broken Windows

The elements of broken windows as profferddrimken Windows-which
have been listed in Part | with six labels: disorshecontradistinction to
crime; order; order and disorder as transitionesmfrsmall to large; bad
behavior emboldened; and alienatida-also serve to describe discriminatory
conditions that onlookers can observe. Aspectshef liroken windows
hypothesis that both adherents and critics accemoaect—affronts and
social meaning; coarsening sensibilities; and det#tion as a social
phenomenos-are also manifest in a civil rights setting. Yeteseas the
description of broken windows carries over fromghéiorhoods to civil
rights, criticisms of broken windows policy on steeet do not impede a civil
rights applicatiort™?

The parallels to broken windows gathered in thizpsut as examples are
all small manifestations that can loom large andehaon attention in
antidiscrimination efforts. Resemblances to thekbnowindows of street
policing vary. Some small instances of discrimioatjenerate larger harms.
Others evince a significant problem even thougly tire relatively slight.
Some contexts invite what might be called repai@d unbroken
windows—small interventions that serve progressive endswpeeple can
observe them.

1. Race Discrimination

Writing during a postwar period of horror about tHelocaust, the
psychologist Gordon Allport theorized that discmaiion—defined as
behaviors and actions that originate in prejugipeoceeds from small to
large on a five-point scafé® In size-place order, the stages are antilocution,

111. See suprdart I.A.
112. See infraPart II.C.
113. ®RDONALLPORT, THE NATURE OF PREJUDICE52 (1979) (original ed. 1954). “Allport’s
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or what might be called hate speech; avoidancerexthe majority shuns the
oppressed group; discrimination, where hostiléualéis take form in concrete
actions; physical attack; and exterminattéhThough somewhat out of the
contemporary social science mainstréatand not equally pertinent to all
categories of social prejudic¥, Allport's scale offers a cogent and
historically grounded account of small civil rigvislations as constitutive of
larger harm to racial or ethnic minorities.

The social meanings of racist messages or displaglerlie measures
designed to lessen their broken windows eff&¢tilitary culture offers an
illustration. Manifested racism within the ranks the U.S. military has
spurred calls for zero-tolerance resistance, amoagh that overlaps with
broken windows?® In its report titled “A Few Bad Men,” the Southern
Poverty Law Center attributed an increase in tmigaof racist-extremist
personnel to low standards in the “recruit-stanadied forces® To address
this problem, inA Few Bad Menthe Southern Poverty Law Center
recommended to the Pentagon not only a more minafake strategy by
recruiters and other substantive measures (sudieasess to the illicit
stockpiling of weapons that several neo-Nazi semien have pursued), but
also “zero tolerance” for extremist behaviors g&#m more innocuous, such
as urging fellow service personnel to join racisharts and possessing
extremist literature.

Agreeing with this recommendation, one Defense Dapat study
claimed that “even the non-violent activities oflitary personnel with
extremist tendencies . .. can have deleteriousemprences for the good

definition is actually the United Nations’ defirdti; discrimination is defined as any conduct based
distinction made on grounds of natural or sociggaries, which have no relation either to inditlu
capacities or merits, or to the concrete behavitreindividual person.” 81UEL ROUNDFIELD LUCAS,
THEORIZING DISCRIMINATION IN AN ERA OF CONTESTED PREJUDICE DISCRIMINATION IN THE UNITED
STATES 177 (2008).

114. ALPORT, supranote 113, at 14-15.

115. Lucas, supranote 113, at 175-79 (observing that Allport’s mdeléinto decline following
work by Gary Becker that described discriminatisraa individual taste).

116. Avoidance and extermination are less likehat a minimum more complicated, when the
oppressed group is women.

117. Hate speech, hate crimes, and racial prgfitiay be seen as other illustrations of social
meanings present in racist displagee generallyu-in Wang, ‘Suitable Targets"? Parallels and
Connections Between “Hate” Crimes and “Driving WiBlack” 6 MicH. J. RACE & L. 209, 228
(2001) (“Both the discriminatory selection itseticathe defensive behavior it encourages serve to
reinforce the social context in which racial anHestgroup-based targeting occur because they both
influence expectations about how certain groupkheiltreated.”).

118. See Congressmen Davis, Engel Urge Rumsfeld to ZppiyTolerance to Racist Extremists
in Our Military, July 26, 2006available athttp://colorofchange.org/military/davis_engel.h
tml. On the overlap between zero tolerance andesr@kindows, sesupranote 116 and accompanying
text.

119. David Holthousé) Few Bad MenSouthern Poverty Law Center Intelligence Projéaty
7, 2006 available athttp://www.splcenter.org/intel/news/item.jsp?pi@=7
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order, discipline, readiness, and cohesion of amjfitnits.*?° Although the
military tolerates the continuing recruitment ofordazis and similar
extremists, who probably number in the thousdftiat the same time it
keeps alert to broken windows displays that metile lto most service
personnel but generate fellowship among racistomsravho unite after
enlistment:??

2. Sex Discriminatiotf®

Efforts to reduce or discourage discrimination agawomen encounter
resistance in conspicuous expressions of prejutheglious discrimination
on the basis of sex comes to appear rational, lpend ineradicable; tiny
instances of sexism loom large when they reinfoecemessage of
comprehensive inferiority. The armed forces offerllustration here just as
they illustrate broken™ windows effects regardingcian hatred**
Commentators write that tolerating misogynous digpkerves to deepen and
entrench sexism in military culture and generatesedharms, including
sexual harassment and réﬁ%é

Tolerated manifestations of discrimination can bege harms in civilian
society as well, just as tolerated blights in nbmimoods can increase larger
blights*?® Images impart prescriptive messages that replicgerder
oppression. Children’s literature, for example /pobes the subordination of
women when it depicts agency in female charactsrsither malevolent
(think of stepmothers and witches) or nonexistétResearchers link media-

120. Id. (quoting Marc Flacks & Martin F. Wiskofangs, Extremist Groups, and the Military:
Screening for Servicdune 1998).

121. See id(reporting one count of 320 extremists at a gfgse in Fort Lewis, Washington,
housing 19,000 soldiers).

122. Examples of these displays include symbdisérRunic alphabet; the number 88, neo-Nazi
code for Heil Hitler; theSchwartze Sonna graphic image; and the words White Power resdlar
Germanld.

123. In this Article, | use the term “sex” to inde gender and thereby comport with judicial
interpretations of civil rights laws: sex discriration here covers discrimination against women and
also against persons perceived as homosexualponasonforming to traditional gender divisioBee
infra Part I1.D.3.

124. Because of its cohesiveness and centralzetad, the military is a locus of strong social
meaningsSee suprdart 11.A.1.

125. G/NTHIA H. ENLOE, GLOBALIZATION AND MILITARISM : FEMINISTSMAKE THE LINK Vii (2007);
Madeline Morris,In War and Peace: Incidence and Implications of &g Military Personnelin
BEYOND ZEROTOLERANCE DISCRIMINATION IN MILITARY CULTURE 173, 173 (Mary Fainsod Katzenstein
& Judith Teppy eds., 1999).

126. See supranotes 34—40 and accompanying text.

127. ACK ZIPES STICKS AND STONES THE TROUBLESOMESUCCESS OFCHILDREN’ S LITERATURE
FROM SLOVENLY PETER TOHARRY POTTER185 (2002) (arguing that this generalization apgpdieen to
the contemporary Harry Potter books, written by @aman and popular with girls); Ruth B.
Bottigheimer, Silenced Women in the Grimms’ Tales: The ‘Fit'’ Bmdw Fairy Tales and Their
Historical Contextin FAIRY TALES AND SOCIETY: |LLUSION, ALLUSION, AND PARADIGM 115, 127 (Ruth
B. Bottigheimer ed., 1986) (observing that in thessic fairy tales, female characters ask no questi
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promoted imagery about appearance norms with aease in dieting and
eating disorders among preteen and teenage-giaslvertising in the United
States inculcates “the cultural assumption that arerdominant and women
are passive and subordinate,” according to onekmgist'*

Social scientists have designed studies that semest broken windows-
like hypotheses in the context of sex discriminatiOne experiment found
that participants were more likely to withhold fir@gal support for women’s
organizations after exposure to sexist humidAn acclaimed quantitative
model of gender bias at work exemplifies a variatom the small-to-large
pattern that Wilson and Kelling associated wittghbbrhood deterioratiol:
Because many large workplaces arrange personagliramid shape, with a
large tier at the bottom that competes for rel&i¥ew promotions, even a
small quantity of discrimination at the lower tiesdll lead to significant
effects higher up. Researchers found that a tirgntity of gender bias,
accounting for only 1% of a variance, accrues upywso that at the higher
tiers only 35% of persons promoted would be wortién.

3. Sexual-Orientation and Gender-ldentity Disaniation

The demographic here falls under the abbreviat@®BT and its variants:
discrimination against individuals who are (or wae perceived to be)
lesbian, gay, bisexual, or transgendered. Althotegteral judges have
generally agreed that sexual-orientation and gei@etity discrimination are
not actionable under the Civil Rights AcE, these categories of bias
nevertheless may be understood as civil rightsatimhs™>* Numerous state
laws recognize LGBT discrimination in civil rightisrms*3°

128. Fiona BawdorAll Those Years of Feminism and Girls Still Exgedie Judged on Their
Looks THE TIMES, Sept. 27, 2007, at Features, p. 5.

129. ANTHONY J.CORTESE PROVOCATEUR IMAGES OFWOMEN AND MINORITIES INADVERTISING58
(3d ed. 2008).

130. Thomas E. Ford, Christie F. Boxer, Jacob Ang & Jessica R. EdéMore than “Just a
Joke”: The Prejudice-Releasing Function of Sexistriidr, 34 RERSONALITY & Soc. PsycH. BuLL. 159
(2007).

131. Richard F. Martell, David M. Lane, & Cynthizmrich, Male-Female Differences: A
Computer Simulatiorb1 Av. PsYCHOLOGIST157 (1996).

132. Id. at 158.

133. SeeZachary A. Kramer, NoteThe Ultimate Gender Stereotype: Equalizing Gender-
Conforming and Gender-Nonconforming Heterosexualddy Title VI| 2004 UlLL.L. Rev. 465, 471
(2004) (noting the unvarying resistance of fedeaairts to sexual orientation discrimination claims)
Ulane v. Eastern Airlines, 742 F.2d 1081, 1085-86 Cir. 1984) (summarizing case law and failed
congressional initiatives to modify the Civil Righict).But seeSchroer v. Billington, 577 F. Supp. 2d
293, 306-08 (D.D.C. 2008) (concluding that evenugfocourts have consistently held otherwise, the
refusal to hire a transgendered person violategl#ie language of Title VII and is sex discrimioay).

134. Jennifer C. Hendrickisteadof ENDA, A Course Correction for Title V103 Nv. U. L.
Rev. CoLLoQuy 209, 209-20 (2008) (reporting struggles in Corngtesamend Title VII to include
sexual orientation and gender identityee alsoAndrew Altman, Civil Rights in STANFORD
ENCYCLOPEDIA OF PHILOSOPHY 3.2 (2007), available at http://plato.stanford.edu/entries/civil-
rights/#WhyDisUnj (surveying philosophical reasahst discrimination is wrong; most of these
descriptors apply to sexual-orientation and gendientity discrimination).

135. SeeDavid CraryCivil Rights Act for Gays, Transsexuals Gains MomenNewsJ., Aug.
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Advocates of improved protections for lesbian, ghigsexual, and
transgender youth have assembled evidence thabomgpdsmall affronts
against these minorities has broken windows efféetthorities often ignore
sexual-orientation harassment in schools, implyangctims that they think
what these students are experiencing is trivial andorthy of official
attention™*° Some administrators and teachers go further,gilertly with
bullies®’

“Left unchecked,” according to two advocacy groufiss harassment and
discrimination may often escalate to the levellofgical violence or violent
crime.”®® One broken windows escalation that many survegomdents
report having experienced is a shift from verbalptoysical attacks in
school**® Conversely, the presence of gay-straight alliaedent clubs has
been associated with decreased levels of harassmeémame callin$*® To
continue the metaphor, a gay-straight alliancesohaol that had manifested
anti-gay hostility would be a repaired window.

As for gender identity discrimination, this typeodfil rights violation has
received little recognition in the form of liabititEfforts in Congress to pass
an amendment to the Civil Rights Act that would eakexual-orientation
discrimination unlawful have foundered on many $sohlotable among the
shoals has been a struggle over whether to inatwudexclude “T,” the
transgendered, in amendments that extend civitgighotections to LGB
persons:*! Given this dearth of doctrine, an exploration ehder-identity
discrimination as broken windows must turn to tlyeor

Gender-identity theorists have broached the pddgithat here broken
windows should refer to recognition of the categtsglf. In this analysis,
transgendered persons remain oppressed becausertssing the gender
binary threatens settled distributions and expectat In a chapter
provocatively titled “Compliance is Gendered,” @oademic and civil rights

28, 2009, at N (reporting that twenty-one statesgaize discrimination based on sexual orientation,
and twelve include gender identity as a civil rgybategory).

136. SeeAmerican Civil Liberties Union, Press Releadigh School Student Takes on Anti-Gay
Harassment—And Winslay 18, 2009, http://www.aclu.org/Igbt/youth/3%g0s20090518.html (last
visited June 18, 2010).

137. Human Rights Watch{atred in the Hallways: Violence and Discriminatidxgainst
Lesbian, Gay, Bisexual, and Transgender StudentsUiS. Schools(2001), available at
http://www.hrw.org/legacy/reports/2001/uslgbt/tamh(hereinafteHatred in the Hallways

138. Gay, Lesbian, and Straight Education Netvar#t National Center for Lesbian Rights,
Frequently Asked Questions on Safe School Poknieks), http://www.nclrights.org/site/DocServer/pol
iciesfaq.pdf?docID=1664.

139. Human Rights Watchupranote 137.

140. Gay-Straight Alliance Network,Questions and Answergn.d), available at
http://www.gsanetwork.org/press/GSANetworkFAQ.zdfe als@enoit Denizet-LewisComing Out in
Middle SchoqlN.Y. TIMES, Sept. 27, 2009, Mag. at 36, 54 (quoting a middieol principal: “And the
most amazing thing has happened since the G.Saedt Bullying of all kinds is way down. The
G.S.A. created this pervasive anti-bullying cultarecampus that affects everyone”).

141. SeeHendrickssupranote 134, at 209.
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lawyer writes that “almost all of the institutioaad programs that exist to
control and exploit poor people and people of coldhe United States are
sex segregated,” and that gender-crossers must dramegh money for
medical technologies before they can expect taéetgd membership in the
group they regard as their of.If compliance is gendered, then gender-
resisters are noncompliant and jarring, just askdmowindows in a
neighborhood are noncompliant and jarring.

As another commentator elaborates, claims for tivd dghts of
transgendered persons challenge many sets of t@o@irsys, not just
prejudice against those who as adults rejectedehder they were assigned
in their infancy**® Animus against these persons may be indefendibke;
siding with them when they go to court—thus necalgsaaking reference to
formal equality—also presents difficultieSchroer v. Billingtort** the case
that won attention in 2008 by holding that discnation against a male-to-
female transsexual job applicant was sex discritianarests on a binary:
after David crossed over to become Diane, Dianarbecentitled to all the
rights David had hel™® Crossing genders emphasizes the oppressive
boundary. And so, paradoxically, the transgendpession becomes one kind
of broken window (a threat to orderly gender) to hdversaries and the
opposite kind of broken window (the embodiment afigad, malevolent
division) for her legal advocates, who report tilanake a good impression
in court, a transgendered person must confornetestypes, especially if the
gender she has embraced is fem#le.

4. Disability Discrimination

The broken windows hypothesis coupled with whaaliigy theorists
describe as “invisible disability” provide understitngs that may be seen as
reciprocal or mutually constitutive. Broken windotkgorists have claimed
that disorder undermines order, and interventionsdister order done in
small, visible steps increase both perceptions raadities of safety and
security. Invisible disability has a similar furami, with a small inversion.
Whereas fixing broken windows in the criminologyntext has meant
installing absencesscrubbing the streets of squeegee men, loitenensks,

142. Dean Spad&ompliance is Gendered: Struggling for Gender Be&fermination in a
Hostile Economyin TRANSGENDERRIGHTS 217, 220 (Paisley Currah, Richard M. Juang & Sbann
Price Minter eds., 2006).

143. Andrew GildenToward a More Transformative Approach: The LimifsToansgender
Formal Equality 23 BERKELEY J.GENDERL. & JusTICE 83 (2008).

144. 577 F. Supp. 2d 293 (D.D.C. 2008).

145. Id. at 306-07.

146. Gildensupranote 143, at 103-04; Dylan Vadexpanding Gender and Expanding the
Law: Toward a Social and Legal Conceptualizatiosehder That is More Inclusive of Transgender
People 11 MicH. J.GENDER& L. 253, 297-98 (2005F5ee generallpymposiumlLegal Gender: The
Limitations of a Male-Female Binary80 WoOMEN'S RTs. L. Rep. 288-356 (2009) (identifying
inadequacies in current antidiscrimination law wispect to transgender issues).
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prostitutes, graffiti, vandalized cars and se-dixing broken windows for
disability-related purposes instgtisesencesbolstering visibility. The newly
visible disability becomes a repaired window, iis gense resembling a new
gay-straight alliance in a hostile high school eorinent**’

Individuals have more disabilities than are manjfescial practices, by
obscuring and denying these conditions, make tbesequences worse. Take
mental illness for example. It is more prevalemtrtiit appear$*® Affected
individuals can blend in with majorities who masifao mental disability. As
aresult, these individuals and persons closestm timay regard the condition
as rare and exotiea state of being that precludes political allianegh the
non-disabled, and on which public funds shouldb®spent.

The analogy to repairing a broken window encouragather than
suppresses) the display of conditions related tailityoand other functioning.
Visible or not, a disability becomes easier to liweth when one’s
environment declares it no barrier to integrat®amps next to, or instead of,
a staircase bespeak more than one way to get ardtinded-caption
television programming permits audiences to conswment through
eyesight as well as hearing. Defibrillators testdythe existence of cardiac
conditions, as do airport signs that offer pacemakers alternatives to the
metal detector. Reminders like these claim capaciess inside a public
space. Advocates of the locution “differently abledphrase that never quite
caught on, had a point: Social acceptance tellsndividual that her
characteristics and needs are all right, just difig rather than a badge of
inferiority. She is welcome in public. Other peoplant her presencé’

B. Civil Rights Trivializations: What Judges Disparage
as Too Small

A central premise of civil rights legislation isathndividuals hold positive
rights, which are infringed in recurring contexitee Civil Rights Act of 1964
depicted workplaces, schools, housing, placeshlipaccommodation, and
other settings as venues of potential oppressiena@es later, this potential
to oppress remains in place, and notiondeominimigell injured persons to
suffer in silence rather than assert their entidets.

To get past summary judgment in a civil rights@ttia plaintiff needs to
gather facts and work them into a narrative. Ferdbnclusion that favors
defendants, however, all one need do is sd¢ddt enough. Not numerous
enoughpr bad enoughpr unwelcome enough. A big claim might impress me,

147. See supranote 140 and accompanying text.

148. Guido R. ZannMany Americans Know Little About Mental llineRsaRMACY TIMES, Mar.
1, 2009 available athttp://www.pharmacytimes.com/issue/pharmacy/200@9203/2009-03-10058
(reporting survey data that show how underestimatjmrevail within public opinion).

149. SeeAnita BernsteinLawyers With DisabilitiesL’Handicapé C’est Nous, 69 BITT. L.
Rev. 389, 394-95 (2008) (observing that messages labweness to persons with disabilities can be
present or absent in public settings).
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but this one does ndt® Asymmetry between the parties’ burdens and
entitlements makes sense in a tort context. Tainpifs routinely fail to
reach juries when, for example, a defendant’s nhigber was not “extreme
and outrageous” enough, or their distress wass®itere,” or thely fell short
of qualifying for a difficult adjective like wantoor reckless®® Wrongs
identified only in the common law, which give defiamts few explicit rules

to guide their behavior, call for rigor in the parfacie case. When used to
obstruct a claim rooted in statutory law, howewd®, minimisthwarts a
legislative purpos&>?

The function of the maxim, in the words of one ¢pfis to place outside
the scope of legal relief the sorts of intangiligiiies normally small and
invariably difficult to measure that must be aceelpas the price of living in
society rather than made a federal case"6fJudges have fashionet®
minimisbarriers to recovery on their own initiative. Tadmrriers lack bases
in the statutes, and they scoff at real injuries

1. Calling Instances or Episodes “Isolated”

Litigants who identify a hostile environmertin environment whose
hostility might include detriments related to thedace, sex, disability, age,
national origin, or another hard-to-modify conditetypically describe
unpleasant experiences in that environment as ¢palighted an atmosphere.
Courts have described the degree of detrimentlitigants must show as
“pervasive.™*When the atmosphere in question is a workplaeajetriment
identified must “alter the terms and conditions” die plaintiff's

150. Cf. Thomassupranote 25, at 760—61 (arguing that judges, instéauoiring whether a
reasonable jury could accept the plaintiff's ciigihts claim, should ask themselves whether thiekth
the evidence is sufficient to reach a jury).

151. See generalhAlexandra Fiore & Matthew Weinick, Noté&/ndignified in Defeat: An
Analysis of the Stagnation and Demise of Propossgislation Limiting Video Surveillance in the
Workplace and Suggestions for Changg HorFsTRALAB. & EmP. L.J. 525, 527 (2008) (noting the
difficulty of proving tort claims brought to remedyorkplace affronts).

152. See infraPart IIl.B.1 (exploring this point in the contextrfiisolated” instances, a judge-
made device to turn away claims). Citirgragher v. City of Boca Ratph24 U.S. 777 (1998), which
had noted in dicta that isolated incidents areawbibnablesee id at 778, courts have referred to
isolated incidents as insufficient to support darclaf employment discrimination, as if they were
referring to a doctrinal test rather than a tauggl&eeWalton v. Johnson & Johnson Serv., Inc., 347
F.3d 1272, 1285 n.12 (11th Cir. 2003) (“Generafigaking, isolated incidents (unless extremely
serious) will not amount to discriminatory changeshe terms and conditions of employment.”);
Bowman v. Shawnee State Uni220 F.3d 456, 463 (6th Cir. 2000) (same).

153. Swick v. City of Chicago, 11 F.3d 85, 87 (Tin. 1993).

154. SeeMeritor Sav. Bank v. Vinson, 477 U.S. 57, 67 (1p&g&e alsdJ.S. Dep't of Educ.,
Racial Incidents and Harassment Against StudenElatational Institutions, 59 Fed. Reg. 11448,
11449 (Mar. 10, 1994) (applying this criterion &zial harassment). For more recent expressiohg of t
criterion, see De John v. Temple Univ., 537 F.38, 316 (3d Cir. 2008) (rejecting a claim that adiég
sexual harassment in education); EEOC v. Sunbeltaie Inc., 521 F.3d 306, 315-19 (4th Cir. 2008)
(concluding that religion-based harassment of aliusmployee met this standard).
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employment>®

If the defendant in a hostile-environment case ao¢slispute the factual
particulars of the plaintiff's account, yet resigiie accusation of unlawful
discrimination, a judge can express agreementtiviiresistance tersely by
calling what happened to the plaintiff “isolated®So used, this adjective has
no precise quantitative meaning. It functions aargonym of pervasive, but
whereas judges have given complainants guidaneehanthe “pervasive”
criterion demands of them, “isolated” is an arlsitrautcome-summarizing
conclusion, devoid of substantive content.

One Title VIl sexual harassment decisi@lack v. Zaring HomeS”’
illustrates the unprincipled flexibility of “isolat” as a characterization of
incidents or episodes. Before deciding to filedlamm, the plaintiff inBlack
had approached the company’s general counsel iasigemen’s restroom.
The two had just left a meeting replete with coass&ual humor and
tauntings, the workplace climate to which the em@éohad struggled to
adjust. “l can't stand [it],” the employee saidHi$ is crazy. . . . Has it always
been like this?” “Well, that's just the way [theseworkers] are,” replied the
general counsel. “There’s nothing you can do altdu?vhen the plaintiff
brought an action against her employer, a magesjualge referred to one of
the workplace experiences she deemed harassimgisslated incident?®

Judges frequently deem instances of hostile enwiemt sexual
harassment to be too isolated to warrant religfércourts. IlQuinn v. Green
Tree Credit Corp™® the Second Circuit winnowed out several accusation
from the plaintiff's original complaint, found twaf them worthy of attention,
and then concluded that the two acts in questioth bf them done by the
plaintiff's supervisor's bossirst, telling the plaintiff “that she had been
voted the ‘sleekest ass’ in the office” and, secalaiberately touching her
breasts with papers in his har@vere too “isolated” to have altered her
conditions of employmertt’ Another court totaled the plaintiff's allegations
of harassing behaviors by her supervisor and cdeduhat five acts over
sixteen months were not numerous endiyRight gender-related comments,

155. Burlington Indus., Inc. v. Ellerth, 524 UBL2, 767 (1998) (citing Rogers v. EEOC, 454
F.2d 234 (5th Cir. 1971)). IRogers the plaintiff was an employee of an optometriebge practice
was to segregate patients by race. The court agrigiedher characterization of this work environment
as “heavily polluted with discriminationRogers 454 F.2d at 238.

156. Judges favor this adjectivevhich is not written into federal civil rights steis to limit
liability for wrongful conduct-to exonerate defendanfee infranotes 158—69. For a rare departure
from this diction, see Rivera-Fernandez v. Autonaslunicipality of Loiza, 2009 WL 1076681, slip
op. at *7 (D.P.R. 2009) (entering summary judgnientlefendant because the plaintiff's allegatiohs o
race discrimination were “sparse and discrete”).

157. 104 F.3d 822 (6th Cir. 1997).

158. Id.at 824 & n.2.

159. 159 F.3d 759 (2d Cir. 1998).

160. Id. at 768.

161. Sprague v. Thorn Americas, Inc., 129 F.3c613366 (10th Cir. 1997).
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some of which the Seventh Circuit characterizetbffensive,” were “too
isolated and sporadic” to warrant reltfét.One defendant won summary
judgment because the plaintiff “alleged only thnedatively isolated incidents
over a period of approximately two and a half yga¥sAlso “relatively
isolated,” and thus inadequate, were a supervismuthing, request for dates,
and attempted kisses of his subordinate, along wailing her a dumb
blond

Perhaps there exists a number of offensive incedsmtarge that no court
could ever use the adjective “isolated” to describem. Nevertheless,
published judicial responses to hostile environnsertial harassment claims
offer no certainty to would-be litigants that amytecular quantity will suffice.
Instead, the adjective judgment functions to expeesonclusion about the
environment surrounding the plaintiff: Most of tleisnosphere was benign
enough, and if some number of episodes marredsthabth surface, then
these episodes were too scant and scarce to n@ients instruct would-be
complainants to absorb and accommodate what algoagnce called “a
little bit of abuse,*®®without telling them what constitutes a little.bit

Moving beyond sexual harassment into other cigiht$ violations, case
law manifests more judicial rejection through thesnussive use of
“isolated.™®® When African-American police officers protestedcially
oriented graffiti in the restrooms,” racial slused by high-level officers, and
a racially offensive cartoon posted on a bullewaddl, a trial court deemed
these experiences “isolated events,” and the Ei@intuit, with a show of
reluctance, upheld its conclusion under the indulgelearly erroneous”
standard®’ In another Eighth Circuit decision, an African-Amican man had
been “exposed, at most, to six isolated instandesa@ally derogatory
language from two managers and three coworkerstbeetourse of a year
and a half”: too isolated, said the court; not egiodwo stop summary
judgment:®® Disability discrimination claims have also beejecged on this
ground*®®

One appellate decision shows how a court can depéoword “isolated”

162. Pattv. Family Health Sys., 280 F.3d 749, (/A4 Cir. 2002).

163. Clark v. United Parcel Serv., 400 F.3d 341, @th Cir. 2005).

164. Weiss v. Coca Cola Bottling Co., 990 F.2d BAA8 Cir. 1993).

165. SeeTHomAs M. KITTs, RAY DAVIES: NOTLIKE EVERYBODY ELSE 205 (2007) (exploring the
origins of “A Little Bit of Abuse,” a song by theiitks that deplored domestic violence).

166. Butseeludith J. Johnsohjcense to Harass Women: Requiring Hostile Envirenin$exual
Harassment to Be “Severe or Pervasive” Discrimigatdmong “Terms and Conditions” of
Employment62 Mp. L. Rev. 85, 122 (2003) (arguing that although severity parvasiveness exist as
nominal criteria for all employment-based harasdrkzims, in practice they function to impede only
sexual harassment claims).

167. Albertv. Little Rock, 722 F.2d 1390, 139488 Cir. 1983).

168. Jackson v. Flint Ink N. Am. Corp., 370 F.317795 (8th Cir. 2004).

169. SeeBethea v. Potter, 2010 WL 423105, slip op. at34(N.Y. Feb. 5, 2010); Porter v.
Jackson, 668 F. Supp. 2d 222, 237 (D.D.C. 2009).
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with the sole result, or perhaps for the sole psepof negating an otherwise
satisfactory complaint of race discrimination. Del. Satchel, an African-
American woman who had been terminated from heitipns as a Florida
schoolteacher and school board employee (for “amotiwer things,
insubordination”) brought an action alleging ratiatassment. The Eleventh
Circuit held that “[tlhe harassment Satchel conmadiof”’ could not fulfill the
“pervasive” element of her prima facie case becéusensisted of specific,
isolated incidents which occurred over a periodyehrs at different
schools.*”® Remove the conclusory “isolated” from this phrase it
becomes a rock-solid description of unlawful actiole conduct. By simple
ipse dixit “isolated” withdraws the strength from a stroiggation.

2. Saying the Violation Might Have Been Bad, But
Was NotThatBad

Calling incidents or episodes “isolated” deems theaortrivial in number;

a complementary set of dismissals deems misbelsaeiotrivial in quality to
matter. Most notably, starting wiffaragher v. City of Boca Ratgni’ federal
courts have used a baseline premise to constraimights liability: Human
relations necessarily contain some unpleasantreess, in order to be
actionable, a misbehavior ought to exceed thisitgtiake norm. Readers of
employment-discrimination case law know that adyest like “rude” or
“boorish"—along with bugbears like the dreaded “civility c3d& which
courts seem to assume no worker, employer, oridectiould ever wart-all
signal to audiences that, once again, a plairasflost because, although what
happened to him or her at work might have been ibags notthat bad.

To the extent that this judicial predilection atfgmto bring clarity to
individuals’ claims of being affronted, it makesogiosense. The predilection
avoids the dangers of an unadministrable subjestasedard: Courts should
not grant relief to a plaintiff based merely on behis own testimony about
perceiving hostility in an environmeht The predilection also recognizes the
difference between unlawful discrimination and maffense or discomfort.

But neither of these benefitavarding off the perils of a subjective
criterion and clarifying what exactly a plaintiffust prove to prevaiis
advanced by scoffing at a real injury. A 1998 |awiew article tersely titled
De Minimis Discriminatiorexplores how some courts defy the language and

170. Satchelv. Sch. Bd., 251 Fed. Appx. 626,@3th Cir. 2007). The four-element prima facie
case inSatchelis derived fromMiller v. Kenworth of Dothan, Inc277 F.3d 1269, 1275 (11th Cir.
2002).Satchel 251 Fed. Appx. at 630.

171. SeeFaragher v. City of Boca Raton, 524 U.S. 775, 787(1898).

172. SeeOncale v. Sundowner Offshore Servs., 523 U.87%1998) (emphasizing the need “to
prevent[] Title VII from expanding into a generalitity code”); cf. Bouknight v. District of Columbia,
2010 WL 145091 (D.C. Cir. 2010).

173. In Partlll of this Article, | link the oblagion of courts to refrain from trivializing plaifis’
accounts with the right of defendants not to bel helopaque, unpredictable interpretations of an
environment that a subjective standard could impose
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purposes of Title VII by imposing a judge-made itiity criterion to bar
claims of disparate treatmelif. Judges have built this barrier out of two
constructs.

The first judge-made construct is the “ultimate &@yment decision”
requirement, which precludes relief whenever théftilexperience inflicted
by the employer on the plaintiff did not consist“biring, granting leave,
discharging, promoting, and compensating,” bueadtwas something that a
court could deem “interlocutory or mediaté>The other hurdle that judges
impose is a demand that the plaintiff has suffe@d“materially
adverse’—non-trivial, that is—action at work.”® Neither requirement is found
in the language of civil rights statuté$.Both requirements insist that
plaintiffs meet a severity threshold before cowitsconsider remedying the
employment wrongs they suffered.

Whole categories of workplace injury vanish whea thltimate” wand
waves them away. Consider, for example, the Afrdarerican worker who
alleged that the racial composition of a promotieview panel harmed him.
Postal Service rules had required the presence lefaat one woman or
minority group member on his review panel; the fiateewho reviewed the
plaintiff's candidacy were all, in violation of th@olicy, white mert’® The
Fourth Circuit refused to hear this grievance asoation of Title VII,
holding that as an employment action, the compwsibf the panel was not
“ultimate” enough'"® In other failed claims, courts held that the iiataty
behaviors that plaintiffs suffered were also notiméte!*® Whether
employees will suffer detriment from this doctroiepends on the fortuity of
where in the United States they work: several daggelkcourts reject the
“ultimate” criterion for relief'®

Similarly some, but by no means all, employmentcrisination
complainants face a judge-made barrier that regtimaterial” adversity in
an employment actiotf? More overtly than the “ultimate” criterion, the
materiality obstacle insists thdé minimis norcurat lex Like the isolated-
incidents peril, this doctrine allows judges top@sd,Not enough, | am not
impressedwithout further analysis of the plaintiff's faie. Adversity falls

174. Rebecca Hanner Whif@e Minimis Discrimination47 Bvory L.J. 1121 (1998).

175. Id. at 1137 (citing Page v. Bolger, 645 F.2d 227, @28 Cir. 1981) (en banc)).

176. Id.at 1143.

177. Id. at 1148-50.

178. Page v. Bolger, 645 F.2d 227, 228-29 (4th1®81) (en banc).

179. Id. at 233.

180. Mattern v. Eastman Kodak Co., 104 F.3d 708 @Gr. 1997) (cataloging instances);
Ledergeber v. Stangler, 122 F.3d 1142 (8th Cir7)98olding that the plaintiff's disciplinary traies
and the letter in her file identifying her as aisawere not “ultimate” employment actions).

181. Whitesupranote 174, at 1140-42 n.85. The Equal Employmempo@pnity Commission
also rejects the “ultimate” criterioid.

182. Id.at 1146 (noting that the Second, Tenth and Elev@mttuits reject material adversity as
an element of the prima facie case).
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short of material adversity if a judge says it do@surts have held that
involuntary lateral transfel‘)éf’ negative performance evaluaticfisand the
reduced opportunities that one notorious plairgttfibuted to her having
rebuffed a crude sexual overture from then-GoveRilbClinton*®>were all

too trivial to be heard.

Hostile-environment sexual harassment case |agplste with egregious
misbehaviors that courts deemed less than “sev&€durts move nimbly to
say that sexual harassment as plaintiffs descritseniot really that bad. In
Gabrielle M. v. Park Forest-Chicago Heigtif€ for example, the Seventh
Circuit accepted as true the five-year-old plafigiharrowing account of
grabbing, name calling, taunting, and fondling byeer—a course of
mistreatment that caused her psychological irjtemd then rejected her
claim by finding that the kindergarteners describeter complaint “were
unaware of the sexual nature of their behavitt.The Eleventh Circuit
decided to reframe thderitor-based severity-or-pervasiveness criterion as a
four-part conjunctive test, granting summary judgii@ecause the plaintiff
had failed to show each of the four criteria: freqey, severity, physically
threatening or humiliating behavior, and unreastnatterference with her
job performancé®®In Duncan v. General Motors Cotp’ the Eighth Circuit
simply omitted one of the worst incidents in th%iggliff’s narrative when it
summarized her accusations as not bad enoughll of these judicial
rejections imposed hurdles on plaintiffs found nevehin the text or history
of Title VII or any other federal civil rights st&e.

3. Presuming that the Violation was Welcome

Antidiscrimination doctrine on welcomeness offansther illustration of
misplacedde minimisLike the other dismissive devices noted abowggu
made rules about welcomeness imply that what a Eongmt suffered may
have been no big deal. Welcomeness analysis spestiat a person might
have once invited behaviors that she later deerbggtioonable. A judicial

183. Legerderber v. Stangler, 122 F.3d 1142 (8th1@97); Castro v. New York City Bd. of
Educ., 1998 LEXIS 2863 (S.D.N.Y. Mar. 12, 1998).

184. Smart v. Ball State Univ., 89 F.3d 437, 44th Cir. 1996).

185. Jones v. Clinton, 990 F. Supp. 657 (E.D. A898).

186. Grace S. H®ot Quite Rights: How the Unwelcomeness Eleme®gxual Harassment Law
Undermines Title VII's Transformative Potenti@0 YALE J.L. & FEMINISM 131,152 n.103 (2008)
(citing Whittaker v. N. Ill. Univ., 424 F.3d 64048 (8th Cir. 2005) (approving summary judgment
where the plaintiff alleged repeated requests&besifrom her supervisor, all refused, and repeses|
of graphic epithets from him including “stupid ctiahd “fucking lazy bitch”) and Harvill v. Westward
Commc'ns, 311 F. Supp. 2d 573 (E.D. Tex. 2004) rfdeg less than “severe and pervasive” a
succession of sexual touchings by a co-worker)).

187. 315 F.3d 817 (7th Cir. 2003).

188. Id. at 823.

189. Mitchell v. Pope, 189 Fed. Appx. 911, 913ti(1Cir. 2006);see generallyMeritor Sav.
Bank v. Vinson, 477 U.S. 57 (1980) (recognizing 8exual harassment constitutes sex discrimination
and requiring that plaintiffs prove severity andvyasiveness when they allege a hostile environment)

190. 300 F.3d 928 (8th Cir. 2002).

191. Id. at 937 (Arnold, J., dissenting).
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stance of rejecting complaints on the ground tatconduct in question did
not, in fact, hurt the claimant does make sensenatlevel: Civil rights
plaintiffs alleg%ing injury have an obligation toseibe the harm that they
experienced’ Without harm, they can receive no redress.

The judicial response of, “But how do we know yadnd want the
conduct you're now complaining about, back whehappened?-what |
refer to here as the unwelcomeness criterim) however, crucially different
from the sensible insistence that anyone who clamosy must have been
injured. To start, it is used for only one typecofil rights claim. For all
protected categories except sex, and for all tgpeffending behavior except
sexual harassment, disparate-treatment plaintffeot have to show that they
found the complained of behavior unwelcolfeThis doctrinal isolatior-not
written into the statute that the Supreme Court reaimpose this extra
showing—suggests that judges may be accepting or toleratiegtype of
prohibited behavior more than others.

Installing this element into the prima facie caseams that a hostile
environment sexual harassment plaintiff must ndly goint to rights-
violating behavior by the defendant; she must etfote a default position
that she liked (or at a minimum did not mind) arseuof conduct that she
went on to deem violative of her civil right¥. Making the claim
exceptionally hard to prove for only hostile-envinoent sexual harassment
seems like a lack of interest in redress for thjisry. Both the Supreme Court,
which in 1986 resolved aSJSéoIit in the circuits ®etaring unwelcomeness part
of the prima facie casé> and the Equal Employment Opportunity
Commissioné which wrote unwelcomeness into its 1@8fition of sexual
harassment® went out of their way to impede this set of ciigihts claims.

For this category, ample impediments to recovergaaly exist; the
unwelcomeness criterion is only one of several el@siof a prima facie case
for hostile-environment sexual harassméhtAdding unwelcomeness

192. Cf. supranotes 18-19 and accompanying text (noting the wewdich wrongful conduct
alone does not generate, or warrant, judicial sgjre

193. Ho,supranote 186, at 139.

194. See, e.gDerrior v. Pinkerton’s, Inc., 1999 WL 311757 (NID.) (remarking that “plaintiff
is not exactly a blushing violet. She admits wihile the job she repeatedly used vulgar, profane
language, told dirty jokes, graphically discusseddex life and engaged in sexual banter. It wbeld
difficult if not impossible to believe that plaifftivould be offended” by sexual conduct).

195. Meritor Sav. Bank v. Vinson, 477 U.S. 57 (@B8Joan S. WeinerUnderstanding
Welcomeness in Sexual Harassment Law: Its HistodyaaProposal for Reforn¥2 NoTREDAME L.
Rev. 621, 624 n.12 (1997) (noting that although medefal appellate courts pkéeritor had required
plaintiffs to show unwelcomeness, the Third andtNi@ircuits had not).

196. The EEOC placed “unwelcomeness” in a definitiSee EEOC Guidelines on
Discrimination Because of Sex, 45 Fed. Reg. 74, @¥&. 10, 1980) (calling workplace sexual
harassment “unwelcome sexual advances, requestefoll favors, and other verbal or physical
conduct of a sexual nature”). This drafting contadome ambiguity, but it seems to use “unwelcome” t
modify the entire list.

197. A plaintiff must also establish that the bébacomplained of was based on sex, that it
affected a term or condition of employment, and tha defendant-employer knew or should have
known of the behavior and failed to remedy it. TWession of the the prima facie case, acceptetidy t
Supreme Court iMeritor, was first stated iRlenson v. City of Dunde682 F.2d 897 (11th Cir. 1982).
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presumes that a plaintiff who can show all of thedber elements
nevertheless presumptively welcomed the condugui@stion. The criterion
introduces “a troublesome line of reasoning: Simomen generally welcome
sexual behavior, it is most efficient to require #xceptional woman who
does not welcome such behavior to make her diftarémown.*®

This objection is not new; commentators have opptsunwelcomeness
criterion. Some advocate its elimination while oghéavor reducing its
burdens on plaintiff$?® For the broken windows thesis of this Article, Wisa
noteworthy about requiring evidence of unwelcomenés not its
wrongheaded policy stance but how it continueadition of judicial disdain
in civil rights litigation. Both judges and schdawvho have written about
unwelcomeness in sexual harassment doctrine haweeated on its unique
and exceptional statd® Agreeing that sexual harassment does indeed differ
from other civil rights claims in this respect, bwld make a separate point
about its similarity.

Judicial responses to civil rights claims that falaintiffs for not having
enough episodes to recount, or not having suffenedigh, are instances of
the same judicial bent towadg minimiscondemnation of unambiguous (and
often undenied) wrongdoirf§* Telling these employment discrimination
plaintiffs that it is not enough for them to shdvat they 1) are members of a
protected class; 2) suffered adversity based aonrttembership in that class;
and 3) worked for an employer that knew or shougehknown about
oppressive conditions yet unreasonably failedrizety them—that this much
of a showing is not enough, because a now-aggriexrgadoyee might once
have welcomed these conditions she describeswagung—is only the most
extreme judicial trivialization in use, not the yohe: it resembles other ways
courts tell plaintiffs that they have not enduredwgh abuse. Courts could
not have invented the welcomeness criterion withibair extensive prior
experience in disparaging and minimizing violatiofsivil rights. “How do
we know you did not like the disparate treatmenbusbwhich you are
complaining?” takes only a small step beyond cgllatcounts of injury
“isolated” without defining the term or decidingtla person’s injury must go
unremedied because it was not severe enough.

Although the unwelcomeness criterion appears to askyes-no
guestior—Did you want it, or did you not want #2in function it takes a
gualitative, gradable measure of a claim, reserghle other two judicial
responses that seek to reserve recourse for @wydrst harms. Like deeming

198. Ho,supranote 186, at 133. Ho also argues that later seharalssment decisions by the
Supreme Court bolstered the unwelcomeness critadg@way to make plaintiffs lose and defendants
win. See id.at 144-45 (discussing affirmative defenses as amrex in Burlington Indus., Inc. v.
Ellerth, 524 U.S. 742 (1998) and Faragher v. CitBaca Raton, 524 U.S. 775 (1998)).

199. Seeidat 133—-34 (summarizing academic proposals formefatich include abolishing the
requirement, shifting the burden of proof to defemd, and restricting it to an evidentiary doctyirid
respect to damages).

200. Meritor, 477 U.S. at 68 (deeming unwelcomeness to baftaeamen” of the entire cause of
action); Henry L. Chambers, JiJrf)Welcome Conduct and the Sexually Hostile Enwiemt 53 ALA.

L. Rev. 733, 781 & n.221 (2002) (reviewing scholarly comtagy).

201. See suprdart 11.B.1-2.
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incidents too few and deeming them too mild, thiéedon brings ade
minimisapproach to this particular civil rights violatioc@ne commentator,
Grace S. Ho, makes this point by recounting heruitws with litigators
working in this field. Having talked to lawyers whepresent plaintiffs,
defendants, and the EEOC, Ho found that the unwedoess criterion has in
practice posMeritor moved from the prima facie case to an affirmative
defense for institutional employef®. Although the plaintiffs’ lawyers Ho
surveyed believed that ideally they would know, -fiieg, about any
contemporaneous protests that had indicated unmelcess, they recounted
focusing more on whether the plaintiff had reported conduct to her
employer. They explained that they ask the did-@pert question to evaluate
the strength of a prospective ca%e.

This particular inclination to sort on gradablerierthat is, to separate
weak from strong, bad from good, not unwelcome friohwelcome-has
little to do with the statute or the substantiveitseof a claim. Every one of
the plaintiffs’ lawyers that Ho surveyed, as wedl some of the EEOC
lawyers, “expressed pragmatic concerns regardemditficulties of using the
employer's complaint mechanism®® In other words, these lawyer-
informants believed that requiring harassed workehsive articulated a clear
protest is a bad policy if one wishes to know whketharassment really
happened. It is perverse for courts to supposedibparate-impact affronts
were welcome whenever an employee did not complaout them formally.
Again, one finds ae minimisfilter at work, at least in the large fraction of
cases that include claims against institutionalleggps. The unwelcomeness
criterion functions to demand an extra bad, exaeerse, or extra large
injury.?®

C. Relocating Broken Windows to Civil Rights LiabiliBome Benefits

A broken windows approach to civil rights claimsuaundo the judge-
made doctrines that demand extra largeness frantiffa®°® Judges applying
broken windows to civil rights violations would mnize that even small
infringements “create an environment that breedgési’ offenses$®’ Many,

202. Ho,supranote 186, at 150.

203. Id.

204. Id.

205. Aracial harassment case illustrates thigjaldnaneuver. One district court judge, rejecting
a claim, held that the racial harassment that pfbailleged was not “extremely serious’ as Titll
requires.” Porter v. Milliken & Michaels, Inc., N89-0199, 2001 U.S. Dist. LEXIS 9157, at *20 (E.D.
La. June 27, 2001). Title VII does not contain phease “extremely serious.” Neither dé&sagher,
the Supreme Court decision the court cited immedtjiatiter the phrase quotdd. (citing Faragher v.
City of Boca Raton, 524 U.S. 775, 788 (1998)). Tbert, in effect, added another layer of burdew ont
a moderate demand as articulated by the Supren. Cbe pattern is prevaler8ee generallieller
& Tracy, supranote 21 (arguing that lower courts regularly augntiee Supreme Court’s demands on
plaintiffs who file discrimination actions).

206. See suprdart I.

207. See supranote 22 and accompanying text.
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although not all, of these affronts warrant redrdes the same broken
windows reasons that police officers respond todemnseanors. Three
conditions make broken windows policies more déseran the civil rights
liability context than for police work. First, ageing the role of initiator to
private citizens rather than state actors mitigateses. Second, because civil
rights claims derive from democratically enacteatiges—whereas broken
windows policing rests on police discretion thatpiés caprice—a civil rights
application is more congruent with the rule of |avhird, to the extent an
instance of broken windows enforcement might beplated or unjust, it
faces a fairer fight in civil rights litigation that does in street policing: Civil
rights defendants who are burdened by a policyostility to their affronts
have money and power that almost every broken wisdsireet target lacks.

1. Public Gain Through Private Initiative

The civil rights application proposed in this Ali@ssigns enforcement to
injured individuals. Government entities like thegual Employment
Opportunity Commission have the authority to ingiaivil rights enforcement
actions, but they will not do so for the smallffrants that occupy us. In this
particular context ofle minimis curet lexthat is, when civil rights are at
stake, the lawghouldconcern itself with small thingsthe state plays the role
of adjudicator, not jackboot initiatd®

Relocating the broken windows hypothesis to citirgiated claims about
civil rights removes the Foucauldian shadow thaten® atop the law
enforcement applicatiofi’ Established as a first mover, the injured person
acts as as an agent and instigator. As a groupitiditors, these people
connect broken windows with vulnerability ratheanhsurveillance and
punishment.

They bring restraint to a metaphor long associatétd authoritarian
arrogancé'® Whenever an armed front-line constabulary cawigsa law
enforcement policy, it uses force. Its force isaiteal and tempered, to be
sure. Higher ups in police departments, externdities like civilian
complaint boards, and courts authorized to heamptaints of brutality or
other misconduct can review the conduct of offié&rslost law enforcement
excesses, however, will escape scrutiny and samdiepecially when it
focuses on stopping poor and disempowered offendeoken windows
policing can inflict injuries that do not easily me to light through

208. Here, | presume that agencies like the EE@Camtinue to devote its enforcement energies
to large-scale offenses. If this stance should ghaand government entities decide thatminimis
curet lex then defendants will still enjoy much more powewithstand the enforcement effort than
street-policing broken-windows defendants now hold.

209. See suprdext accompanying notes 55-56.

210. See suprdart I.

211. SWMUEL WALKER, THE New WORLD OF POLICE ACCOUNTABILITY 171-73 (2005)
(summarizing twentieth-century reforms).
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complaints.

This point emerges from contrasting civil adjudicat initiated by
individuals, with criminal prosecution, which hagem a governmental
monopoly since the 19th century.Stephen Yeazell has invited readers to
recall the 19th-century practice of citizen-inéidicriminal prosecution, where
aggrieved individuals could hale offenders intodhinal courts for judicial
punishment**His imaginative exercise widens the arc of “actegsstice”
commonly (and narrowly) understood as access taithlecourts. Because
many offenders lack assets to pay a civil judgmaetess to courts for civil
recourse means little to many potential plaintiffsSiPoor people want more
policing,”**® writes Yeazell. Restoring their old prerogative ttoeaten
offenders with jail time would give the poor reabfection from such class-
related harms as unlawful evictions and predatemgihg*®

That poor people want more policing has a read{oggan civil rights
liability: People whose civil rights are covered laytidiscrimination
legislation want more enforcement of these righitse analogy is indeed
stronger than Yeazell's point, because wheregsabemight have reasons to
mistrust police officers, individuals whose grougsbd traits are protected by
antidiscrimination legislation have no cause totras courts empowered to
apply laws written to enhance the quality of te®s. Their role as initiators
reduces the danger that ostensible protectionbailtwisted to hurt them.
Accordingly, in an extension of the idea YeazeB beoached-returning to
crime victims their old prerogative to initiate @nginal prosecution of a
person who violated the criminal law and hurt thimreby'’—one may
more narrowly infer that victims of civil rightsalations should gain an easier
passage to the courts.

Shifting broken windows enforcement power to ciigeenjoys ample
support in American law and policy. Fee shiftingi, gm, and the notion of a
private attorney general, among other doctrinégxgress overt confidence
in private initiative as a source of public gatUnlawful discrimination
becomes manifest in a feedback relation: Legisatdo proscribe categories
of injurious behavior depend on the informatiort #raerges from civil rights
claims, and individuals learn from legislation aujudication about wrongs

212. Stephen C. Yeazelipcializing Law, Privatizing Law, Monopolizing Lagcessing Law
39 Lov. L.A. L. Rev. 691, 691 (2006) (noting a 150-year-old tensiotwben the socialization of
criminal law and the privatization of civil law).

213. Id. at 692.

214. 1d. at 695.

215. Id. at 697 (citations omitted).

216. Id.

217. Yeazellis careful not to recommend thismefexplicitly; he confines himself to noting its
virtues.

218. SeeHarold J. KrentExplaining One-Way Fee Shifting9 Va. L. Rev. 2039, 2058—-61
(1993); Christina Orsini Broderick, Not@ui Tam Provisions and the Public Interest: An Emcgl
Analysis 107 ®LumMm. L. Rev. 949, 1000 (2007).
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that they are entitled to protét.For this dialectic to flourish, every civil
court must remain at least somewhat open to psotiEstn aggrieved
individuals. Complainants provide facts and experes that alter the content
of civil rights, a category of law under continuehssessment.

2. The Statutory Warrant: More Orderly Order

Judges who honor the nondiscrimination objectihas €ongress wrote
into civil rights law help to carry out a democcatly derived mandate. Rights
to equal treatment in such venues as employmensitg, and education
occupy Great Society-era legislation, and havg grbwn since then via
expansive amendments to the Civil Rights Act of41&6d newer statutes that
recognize other protected categoAEivil rights protections enjoy a broad
base of civic support and an even broader basenoflifirity. Only a
dwindling number of people alive today in the Udit&tates can remember a
time when laws like these were not on the bd6ksaws enacted at the state
level underscore this consensus and enhance theedsio provenance of the
protections’?

Recall the definition of civil rights law with whicthis Article began:
“[T]he right to share equally with other citizens such benefits as jobs,
housing, education, and public accommodatiéisThe broken windows
perspective on civil rights law regards civil rightiolations as important in
part because legislatures, notably Congress, lasiess. Their expressions
provide a statutory warrant for citizen initiatigad judicial response.

219. Michael W. McCann,aw and Political Struggles for Social Change: HagzParadoxes,
and Promises in Future Reseayth LEVERAGING THELAW: USING THECOURTS TOACHIEVE SOCIAL
CHANGE 319, 328 (David A. Schultz ed., 1998).

220. Gillian K. Hadfield Exploring Economic and Democratic Theories of Chitigation:
Differences Between Individual and Organizationiéiblants in the Disposition of Federal Civil Cases
57 SaN. L. Rev. 1275, 1289-90 (2005) (noting expansions of fddsaautory civil rights liability in
the late 20th century).

221. One American college makes this point humsigoevery August by publishing a list of
what students about to start their higher educatie for granted. The publication serves to remind
administrators, instructors, and parents how okl thave grown. For example, the 2009 version
includes “With little need to practice, most of tne&lo not know how to tie a tie,” “Condoms have
always been advertised on television,” “They mayetfallen asleep playing with their Gameboys in the
crib,” “They missed the oat bran dieting craze d &hyme disease has always been a ticking concern i
the woods.’See Beloit College Mindset List for the Class @f2@ww.beloit.edu/mindset/2009.php
(last visited Apr. 13, 2010). Statutory civil righhad been venerable for a long time when Gameboys
and the oat-bran fad came along.

222. For arueful comment on the dispensabilitthef principle when it becomes inexpedient,
see Melissa McEwanMourning Gay Marriage in Maine THE GUARDIAN, Nov. 4, 2009,
http://www.guardian.co.uk/commentisfree/cifamer2@09/nov/04/gay-marriage-maine-ballot-initiative
(“And so came the howling about ‘activist judgdut in Maine, it was not left to a judge to dedide
fate of same-sex marriage, but instead to the igislature. And ther-what a surprise-that wasn't
good enough, either. It still had to be broughbbeMaine’s voters . . . .").

223. See supraext accompanying note 17.
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Insisting that violations of these rights will bemedied even if they are
not large honors an unambiguous directive fronugtatvriting lawmakers.
When civil rights legislation provides a privatght of action, it recognizes
not only a social ill but the necessity of enligtindividuals to bring claims
for redress. Private rights of action in contempp@vil rights law were
either written into the statutes or accepted byl#ugslature after judges
declared this right, thereby manifesting a deméacmbvenancé®

Here, we may quickly review a few ideals of whakesmdemocratically
enacted legislation worthy of esteem. Civil riglaiss were passed by elected
representatives of the American people. Legislatoted openly: the public
had a chance to express its approval or disappodyabvisions. Majorities
prevailed. Coverage of the lawmaking process bynalists and other
observers publicized the goals and content of uaid@ws before they reached
a vote. Judicial review has for centuries empowguddes to strike down
enactments that are contrary to law. The passageibfights legislation in
the United States has exemplified ideals of denoygfairness, and progress
as well as any other instance of enacted statldgaryn this country. What |
am calling a statutory warrantthe rightness of using majority-voted law as
an instrument of progresssupports the broken windows policy that this
Article advocates.

Law enforcement on the street, rooted only in agddo watch over
discrete geographic regions, lacks this overt atanh in the law. And
whereas civil rights legislation deserves esteeaméefore it is used, simply
in recognition of its democratic bona fides, politgcretion deserves esteem
only when individual officers use it well. The essal work of these officers
can include abusé8> A broken windows law enforcement policy has no
inherent link to such baleful inclinations, butalso contains no safeguards
against them. Accordingly, the civil rights apptioa of broken windows
enforcement relocates the technique to a placeanstinonger foundation in
the rule of law.

224. Compare42 U.S.C. § 2000e-5(f) (2006) (codifying a priveght of action for Title VII
employment discriminationyyith Cannon v. Univ. of Chi., 441 U.S. 677, 717 (19{i@ying a private
right of action, not codified by Congress, in Tit}).

225. For example, one critic of broken windowserety wrote about a New York police practice
of contriving broken windows misdemeanors by stoggiersons on the street and asking them to
empty their pockets. If this pocket emptying regaahbrijuana, the officer can arrest the individoal
publicly displaying this drug; mere possession afijnana without displaying it is not an arrestable
offense. Balkosupranote 78.See als@amuel Walker & Morgan Macdonalih Alternative Remedy
for Police Misconduct: A Model State “Pattern ordetice” Statute 19 Geo. MasoNU. Civ. Rts. L.J.
479, 488 (2009) (summarizing practices that inclselgrches in violation of the Fourth Amendment,
coerced confessions that violate the Fifth and hiSiktmendments, mistreatment of suspects in
confinement, race discrimination in decisions tdade individuals, police brutality, and corrupt
inattention to particular violations of the law).
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3. A Fairer Fight

Objections to broken windows law enforcement hav@ae mainly from
social scientists, other scholarly writers, and samity activists rather than
persons vulnerable to police harassment. No onéherstreet defends a
broken window. Among those persons who have dersalioroken windows
as policy, few report anything about how an indinatlarrested, detained,
guestioned, or otherwise put at the receiving eindroken windows has
experienced this approach to law enforcement. Dheys small scale-the
petty blights, its misdemeanors rather than femnie police officers who irk
street offenders rather than mistreat them gravetgans that protests from
affected individuals stay small as well. All persompacted by broken
windows know their peripheral status. They remaargmalized.

Formal allegations of civil rights wrongs, by cast, are aimed at people
and entities that think of themselves as respeetélast as defendants, these
entities and persons typically insist they haveedanthing wrong. Their
respectability makes the struggle fairer. Rathan thex petty street offenders
and the hapless poor, the civil rights applicatdrocated here applies law
enforcement against persons and organizationhévat money and power.

The persistence of a civil rights claim againseéatity defendant suggests
that something important is at stake: the defeneliéimer has taken a stance of
resistance to complaints generally or is refusmg@dmit wrongdoing with
respect to the plaintiff's particulars. Either wdlie accusation matters.
Perhaps the plaintiff should lose. He may not ligled to a day in court. But
judicial labeling of the matter as unworthy becaiiss too small stands
refuted by the power of the defendant to dispatetaccusation. Ifit is really
so undeserving of attention, one might wonder wieydefendant did not
spend a pittance to make it go avi&Defendants in civil rights litigation not
only have good access to lawyers to tell their sidde story; most of them
are prosperous.

Impecunious persons certainly can violate the dfiits laws—one thinks
of a low-income landlord turning away prospectieaants based on their
race, unemployed louts who form packs and comroiewt hate crimes, a
struggling entrepreneur who exploits undocumentextkers—but as a
general rule, victims will file actions for finaradiredress only when the
accused appears capable of paying a judgfi€fihus aided by counsel, civil
rights defendants are well positioned to dispasmgall injuries as unworthy

226. Lestreaders infer that | have never seevilaights claim | didn't like, two clarifications
First, a defendant that declines to settle a claiteems unfounded may well be hewing to principle.
principled refusal to settle is, however, incoresistwith the stance of deeming a claim too tritdal
deserve attentiorsee supr&art I1.B. Second, my implicit endorsement of spirg a pittance to make
a claim go away applies to allegations of relagiwehall yet real injury rather than to frivoloushad-
faith claims, which in my view should continue &zeive the judicial disapproval (and sanctions) tha
they now encounter. | thank Diane Fahey for pressie on this point.

227. Yeazellsupranote 212, at 695.
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of judicial redress even if a judge takes awayd@eninimisweapon these

defendants have habitually wielded. Civil right$ethelants can also pay or
pressure a plaintiff to withdraw an accusation.Seh@ocket-clearing devices,
made out of money, permit courts to preserve sdar@eon their calendars.
Judges can do their jobs without the barrier o thémissive device.

Consider the contrasts of applying broken windawstteet enforcement.
Broken windows misdemeanor arrests typically wilbt nrmeet Sixth
Amendment criteria for court-appointed courf$&nd most arrested persons
will lack funds of their own to pay attorneys’ feddfected individuals will
receive attorney talent powerful enough to resistaken windows policy
sufficient to articulate their view of broken wings law enforcement only if
a civil rights organization decides to invest irpiamet litigation or a similar
high visibility strategy to oppose a police polibypact litigation of this kind
was rare even back in the heyday of activist lamgeand is rarer tod&f7’

Whatever else may obstruct a broken windows appriwestreet disorder,
then, meaningful resistance by affected individisafgot among the barriers.
The struggle between enforcers and the enforced-urpthis respect recalls
the invasion decades ago by U.S. armed forces aflamd country whose
population barely exceeded 100,000. Grenada mag kagerved to be
invaded, but the 1983 skirmish that the bigger tgustarted was surely an
asymmetrical one. This Grenada-like absence oirdiflat—"“a fair fight”
meaning a dispute where the non-initiator has cefit power to assert its
interests—makes broken windows presumptively more troublmtipe street
enforcement context than it would be against we#iad civil rights
defendants.

Continuing the money-and-power theme, a civil sgipplication of the
broken windows strategy makes the fight of privaig- civil rights
enforcement even fairer through statutory feeislgiffFee shifting permits the
awarding of attorney’s fees in civil rights caseptevailing parties, contrary
to the default “American rule” that requires boitles to pay for their own
lawyers in most other categories of civil litigatid° These statutes encourage
enforcement actions that would otherwise neverlreéhae courts. In these
enforcement actions, accused persons and enétielve power through their
advantaged circumstances before filing, and pksneceive power through

228. Scott v. lllinois, 440 U.S. 367, 373 (19789I¢ling that “actual imprisonment” as a threat
must be present before a defendant has a rigiuutosel).

229. SeeOrly Lobel, The Paradox of Extralegal Activism: Critical Legabnsciousness and
Transformative Politics120 HRv. L. Rev. 937, 947-48 (2007) (describing a retreat fromdatp
litigation by civil rights activists).

230. The federal fee shifting statute that govemi rights actions, 42 U.S.C. § 1988 (2006),
was enacted “to make sure that competent counselawailable to civil rights plaintiffs . . ..”
Blanchard v. Bergeron, 489 U.S. 87, 93-94 (1988 generalliKrent, supranote 218 (defending
one-way fee shifting). For more on the default Aicean rule, see David A. Root, Notsttorney Fee-
Shifting in America: Comparing, Contrasting, andrliining the “American Rule” and “English
Rule” 15 IND. J.ComP. & INT'L L. 583, 584—89 (2005).
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the prospect of shifted fees should they prevaithBides get to tell their own
broken windows story of what happened, contrampéostreet-enforcement
version of broken windows that rounds up disordeffignders and gives them
no voice.

Because an application of this Article’s proposed maxim,de minimis
curet lex to civil rights claims would probably have thdeet of reducing
summary disposition and thus expanding the numiamraplaints that could
reach a jury, the civil jury also warrants attentio this discussion of a fair
fight. Civil liability defendants have for decad=cried what they perceive as
juries’ prejudice against them, along with the utaiaty that jury
adjudication adds to their business planfditlg. Their protests
notwithstanding, the presence of a jyhether actually empaneled or just a
specter that influences settlement negotiatieadds to the fairness of a civil
rights fight.

According to one expert on the civil jury, this gpoof individuals applies
“commonsense justice” to civil claimi® The civil jury seeks balance as it
evaluates the behaviors and obligations of plsraifid defendants> Judges,
defense lawyers, plaintiffs’ lawyers, and jurorsrtiselves have all expressed
praise for the intelligence, good faith, and fagmef jurors$3*

To be sure, the civil jury has provoked plenty kéticism and distaste
over the years, not only from plutocrats who feésrtiomespun wisdoAt>
One need not be a Tocquevillian cheerleader tgpatiee value of juries for
this civil rights application. Jury trials offetiyants and onlookers a solemn
hearing, a civic ritual, and a didactic takeawayeyalso temper the power of
the government. as a judicial defender of the cjully has pointed

231. For expressions of these discontents, sd@RidVl. CalkinsCaucus Mediation—Putting
Conciliation Back into the Process: The Peacemakipgroach to Resolution, Peace and Healbvy
DRrAKE L. Rev. 259, 262-63 (2006); Michael Z. Greevieasures to Encourage and Reward Post-
Dispute Agreements to Arbitrate Employment Disaration Claims8 Nev.L.J. 58, 67 (2007) (noting
that employment defendants mistrust jury decisiddang; see alsdMary J. Davis,The Battle over
Implied Preemption: Products Liability and the FP#8 B.C.L. Rev. 1089, 1127 (2007) (noting
concerns about unpredictability in debates aboadypets liability).

232. Valerie P. Handuries as Conduits for Cultureh FAULT LINES. TORTLAW AS CULTURAL
PrACTICE 80, 89-92 (David M. Engel & Michael McCann ed€109).

233. See id.(citing NEAL FEIGENSON LEGAL BLAME: HOwW JURORS THINK AND TALK ABOUT
ACCIDENTS16-18 (2000)).

234. Peter H. SchucBudicial Avoidance of Juries in Mass Tort Litigatjet8 DEPAUL L. Rev.
479, 479-81 (1998%ee also supraote 27 (citing law review articles by federalged that lament the
vanishing trial).

235. SeeMARK TWAIN, ROUGHING IT 341-42 (Oxford Univ. Pres 1996) (1872) (disparagirey
intelligence and probity of the American jury); Sick, supranote 234, at 479-82 (noting that although
all sectors of the civil justice system praise garithey also manifest a contrary preference for
settlement); Morgan Clou&earching Through History; Searching for Histo88 U.CHi. L. Rev.
1707, 1735-36 (1996) (reviewingiM AmM JOHN CUDDIHY, THE FOURTH AMENDMENT: ORIGINS AND
ORIGINAL MEANING (1990)) (reporting Noah Webster's 19th-centurysgiom: “But, why this outcry
about juries? If the people esteem them so higitly,do they ever neglect them, and suffer thelbgal
them to go into disuse?”).
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out—tellingly for this Article’s contrast with broken imdows street
policing—juries “provide a vital buffer” between litigantsépower-holders
in the judicial, legislative, and executive branghall of whom repose on
government payroll&*®

To sum up: The civil rights application of brokenndows gives
defendants conspicuously more power than theietssile counterparts to
withstand the rigors of what they will face whencased. Civil rights
defendants can hire good lawyers, settle disputésoash, and oppose the
accusation with forensics. At a macro level, shoukds Article’s
recommendation be heeded and courts become mocemielg of small-
scale civil rights complaints, the sectors affecteduld have ample
opportunity to articulate their reactions to thdigyo®’

[ll. How To FILTER CLAIMS WITHOUT TRIVIALIZING REAL CIVIL
RIGHTS VIOLATIONS

We now consider how courts might apply the brokeraws approach to
civil rights litigation. A judge might deem the isility plausible yet at the
same time find simple good sense in the mediggahinimis non curat lex.
Maxims or no maxims, the number of hours in a @ayains twenty-four; all
time spent on a small case is time unspent on $ongetlse.

Courts need analytic criteria to sort undeservingmf deserving
contentions. This Part offers boundary-fosteringvicks that permit
defendants to prevail for better reasons tth@minimisscoffing at the real,
rights-violating harm that an injured person hadesgad | start by reviewing
judge-made demands on claimants that the brokedowis thesis of the
Article would remove, and then discuss barriersregaivil rights claims that
ought to remain in place.

A. To Be Discarded: Judicial Devices that U3e Minimis
Reasoning to Reject Civil Rights Claims

In Harris v. Forklift Systems, Iné*® the Supreme Court unanimously
reversed one of the countless lower court decistbas had rejected a
plaintiff's civil rights complaint as too triviabtremedy**° The opinion for
the Court declared théarris task as “to resolve a conflict among the Circuits
on whether conduct, to be actionable as ‘abusivek wemvironment’

236. Sparks & Buttsupranote 27, at 313.

237. These defendants might install new humanuress systems to resolve low-level
discrimination complaints at work. They might pnets& principled defense dé minimisn civil rights
doctrine that to date has not emerged becausegudye granted defendants this favor on their own.
Or they might gather empirical evidence, again pidddly available but never demanded, to show that
small complaints are indeed not worth judicial time

238. 510 U.S. 17 (1993).

239. Id. at 19-20 (noting that the lower court had found #busive behaviors not severe
enough).
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harassment . . . must ‘seriously affect [an emp@®jepsychological well-
being’ or lead the plaintiff to ‘suffe[r] injury.?*° The answer is no, held the
Court. “So long as the environment would reasondblyerceived, and is
perceived, as hostile or abusive ... there isneed for it also to be
psychologically injurious2** De minimis curet lexin effect.

Justice Scalia, writing separately, worried abetdtively trivial affronts
that could win redress from “virtually unguidedigs,” whom the Court left
free to “decide whether sex-related conduct engagéar permitted byg an
employer is egregious enough to warrant an awarddahages?*?
Nevertheless, Scalia joined the majority opiniolme Text of the Civil Rights
Act of 1964, he wrote, compelled his vote:

Be that as it may, | know of no alternative to¢bearse the Court
today has taken. One of the factors mentioned enGburt’s
nonexhaustive list—whether the conduct unreasonatelsferes
with an employee’s work performance—would, if itreenade
an absolute test, provide greater guidance to guaed
employers. But | see no basis for such a limitationthe
language of the statuté®

The Scalia concurrencektarris reminds judges and observers that lower
courts have no prerogative to make up their owtrictiens that keep
statutory civil rights claims out of court. Theyeadone so nonetheless. With
only one exception, as noted below, their imprawse stray from binding
Supreme Court precedéeit.

1. Deeming Rights-Violating Incidents “Isolated”

The adjective “isolated” has no place in summaspdsition of a civil
rights claim. No statute establishes isolatednesa eondition warranting
judicial rejection. No definition of the word isailable to inform individuals
or entities about the bounds of acceptable con@&ciause courts agree that

77 an

even one affront, if egregious, can suffice foridl gights claim y
240. Id. at 20.
241. Id.at22.

242. |d. at 24 (Scalia, J., concurring).

243. 1d. at 24-25.

244, For additional detail, sseipraPart 11.B (presenting these erroneous doctrindsaeyal
courts now employ them).

245. Little v. Windermere Relocation, Inc., 3013d.958, 967 (9th Cir. 2002) (“A single
‘incident’ of harassmertand we assumarguendothat three rapes in the course of one evening
constitutes a ‘single’ incidentcan support a claim of hostile work environment.”); Rodgers v.
Western-Southern Life Ins. Co., 12 F.3d 668, 678 ir. 1993) (“Perhaps no single act can more
quickly ‘alter the conditions of employment andateean abusive working environment’ . . . than the
use of an unambiguously racial epithet such asgérigby a supervisor in the presence of his
subordinates.”); Gnerre v. Mass. Comm’n AgainstcBisination, 524 N.E.2d 84, 88 (Mass. 1988)
(holding that one incident of sexual harassmerficasf to establish sex discrimination in housing).
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number of incidents greater than zero could exdabeddesignation of
“isolated”; at the other extreme, courts haveedllno number of incidents
that, as a matter of law, is always too large talé&emed isolate®?® Juries,
parties, and prospective litigants thus gain nalgoce from the wort!’ It
should be expunged from civil rights jurisprudence.

2. Requiring Both Severity and Pervasiveness

TheMeritor-derived elements of “severe” and “pervasive” defrom an
Eleventh Circuit decisiorilenson v. City of Dundeen which the Supreme
Court relied when it recognized hostile-environms&astual harassment as a
violation of Title VII. In Meritor, the Court used the severity and
pervasiveness elements with considerable ¥4irst, the Court changed
“severeand persistent,” the conjunctivdensonlocution, to the disjunctive
“severeor pervasive.?*® By allowing either adjective to suffice, in place
requiring both, the Court moved toward making emwvinent-related civil
rights claims more welcome.

The Supreme Court has implicitly warned that uiiegwo adjectives too
strictly would bar hostile environment claims tbaght to receive a hearing.
The Harris definition of hostile or abusive environment asdithat a
reasonable person would find hostile or abusi&iritten seven years after
Meritor, can be read as recognition that a “severe oragerg” criterion
demands too much from civil rights plaintiffs. Undoubtedly “severe or
pervasive” is here to stay until the Supreme Coevisits the phrase or
Congress amends the statutes. Misinterpretingritexion as conjunctive,
however, thwarts claims to a degree that civil tsglaw unambiguously
forbids?* Severity (i.e., a term that might be understoodragnitude,
heinousness, or reprehensibilitgy pervasiveness (i.e., rights-violating
conduct that sweeps through the geography of thieagrment in question)
alone will suffice.

3. Requiring an “Ultimate” Employment Action

The ultimate-or-not inquiry applies to discretaamces of discrimination
rather than the wide ranging swath of harms th&enaa environment hostile
or abusive. Using “ultimate” as a barrier remindservers of civil rights
litigation thatde minimisscorn of claims extends beyond disparaging claims

246. See suprdart 11.B.1.

247. See supranote 243 and accompanying text (quoting Justiadigon the importance of
making employment-discrimination criteria intellig “to juries and employers”).

248. Henson v. City of Dundee, 682 F.2d 897, 90K Cir. 1982); Meritor Sav. Bank v.
Vinson, 477 U.S. 57, 66 (1986).

249. Johnsorsupranote 166, at 96 (emphasis added).

250. Harris v. Forklift Sys., Inc., 510 U.S. 17, @2993).

251. SeelJohnsonsupranote 166, at 85-86.

252. See supranotes 21, 186-89 and accompanying text.
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of sexual or racial harassmertategories that too often draw a judgment of
“isolated” or not sufficiently severe or pervasi@aurts have rejected claims
as insufficiently “ultimate” when litigants haveroplained under § 703(a)(1)
of the Civil Rights Act, which codifies the ban drsparate treatment and
requires an adverse employment acfirLike invoking “isolated” to bar
complaints, this judicial use of “ultimate” declarade minimisbarrier to
recovery that has no foundation in a statute.

Plaintiffs who bring disparate treatment claimsemtitle VIl face a clear
statutory statement of the elements they must paodewhich injuries will
suffice for redress. It is an “unlawful employm@néactice” for an employer
“to discriminate against any individual with respég his compensation,
terms, conditions, or privileges of employment,dexe of such individual’s
race, color, religion, sex, or national origfi® The statute includes no
provision that the employer’s discriminating conducist take some ultimate
form. Courts thus have no power to reject a claimdiecrimination by
asserting that what the plaintiff complains of igrely “interlocutory or
mediate.®™ That the plaintiff has complained establishes thatinjury is
ripe enough: any claim may deserve to fail, butdi@ss emerges from the
filing itself.?*® Unlike refusals to grant interlocutory relief itidation, this
judicial rejection maneuver offers none of the austrative advantages
associated with finalit§®’ other than a bald (and unprincipled) reduction in
litigation volume. Courts should abandon it.

4. Requiring Materiality

Like the use of “ultimate” as a barrier, the matkty element that some
courts have improvisé® has no basis in civil rights statutes that dousat
the term and is refuted by the fact of a compldihe plaintiff cared enough
to bring a civil action for redress; the defendeated enough to resist the

253. SeeWhite,supranote 174, at 1148-50.

254, 42 U.S.C. § 2000e-2(a)(1) (2006).

255. SeePage v. Bolger, 645 F.2d 227, 233 (4th Cir. 1981).

256. The “ultimate” criterion is unobjectionabléh@n courts use it to deny relief when an
employer reversed its discriminatory action. Intsaases, one may say that ultimately the deferticnt
the right thing, and its pre-correction wrongfuhbeiors, having been cured, amount to no actionable
civil rights violation. For discussions of the ‘infiate” criterion in this context, s@aylor v. Small350
F.3d 1286, 1294 (D.C. Cir. 2003) (noting that piifi's supervisor had “corrected her error” beftine
plaintiff filed her action) an@enningfield v. City of Houstoh57 F.3d 369, 378 (5th Cir. 1998) (noting
that the plaintiff had “received the promotion wititroactive pay and seniority”).

257. One commentator notes that refusing intettogichallenges in the federal courts offers at
least four advantages: the efficiency of a singleeal rather than “several appeals that requirgratp
br