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Abstract: This article discusses the basis of the Sami right to pursue reindeer
herding, and how that right has been regulated in law. Two aspects of this right
are particularly significant: establishing which land areas are covered by the
reindeer herding right and clarifying what the right entails. The legal institu-
tion of ‘immemorial prescription” has long been considered highly significant
in judicial trials concerning the reindeer herding rights. In the wake of a ruling
by the Swedish Supreme Court, that picture has now changed.
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Introduction’

The right to pursue reindeer herding in Sweden is exclusive to the Sami people.*
Even though only a fraction of the Sami pursue reindeer herding, reindeer hus-
bandry is considered a prerequisite for the continued existence of Sami culture.?
Accordingly, the Swedish parliament has established that in the future a reason-
able number of Sami must be permitted to earn their livelihood from reindeer

. The article is based on material previously published in Svensk JuristTidning 2012 pp. 708-722.
2. See Reindeer Husbandry Act (RHA) s 1.
3. The Sami population in Sweden is estimated at approximately 17,000. Fewer than 2,500 indi-
viduals pursue reindeer herding. Swedish government report SOU 1999: 25 p. 14.
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husbandry.* Reindeer herding requires access to large land areas: as a point of
departure, more than 50 percent of Sweden’s total land area constitutes reindeer
pastureland.’ In principle, the Sami right to pursue reindeer herding is severed
from the issue of who owns the land upon which reindeer are herded. Reindeer
herding is pursued on both state-owned land and privately-owned land. A large
proportion of reindeer pasture is thus made up of forested areas held by private
property owners. The right to reindeer herding exists independently of contracts
with the property owner. One consequence of this situation - that two holders of
rights, regardless of contracts, have rights vis-a-vis the same natural resource - is
that conflicts easily arise between the rights-holders. In recent years, several com-
plex legal actions have been brought in which the central matter at issue was the
Sami right to pursue reindeer herding on private land.

In spring 2011, the Swedish Supreme Court issued its ruling in the Nordmaling
case (Nytt Juridiskt Arkiv, NJA 2011 p. 109), in which a group of property owners
in the municipality of Nordmaling sued two Samebys® for having used their land
for reindeer herding without prior agreement. Even though the Supreme Court
affirmed the ruling of the Court of Appeal, the ruling has nevertheless been de-
scribed as «a new course of direction for the legal basis of the Samebys’ right to
winter pasture,» in part because the Supreme Court clarifies how the Reindeer
Husbandry Act (RHA) should be applied in questions regarding the Sami right to
winter pasture.” There is no doubt the ruling will be highly significant in relation
to future legal disputes concerning the Sami right to winter pasture.®

The Supreme Court ruling has been reviewed by Bertil Bengtsson (Svensk
JuristTidning 2011 p. 527) and Christina Allard (in Karnov Nyheter, 2 June 2011
and Juridisk Tidskrift 2011-12 p. 117). Both authors interpret the Supreme Court
ruling to mean that the legal basis of reindeer herding differs in various parts of
reindeer herding territory.’ Bengtsson writes:

4. Swedish Government Bill 1976/77:80 [prop. 1976/77:80], Committee on Cultural Affairs
Report 43 [KrU 43], Riksdag Communication 289 [rskr. 289].

5. Swedish government report SOU 2006: 14.

6. The term «Sameby» refers to an assembly of Sami, organized as an association, who pursue
reindeer herding within a defined territory, as well as to the geographical territory within
which the members of the Sameby are entitled to pursue reindeer herding.

7. Allard, Christina, «Nordmalingsmélet: Urminnes hdvd 6verspelad for renskotselrdtten?» in
Juridisk Tidskrift 2011-12 p. 117.

8. See for example the Court of Appeal for Southern Norrland, case no. T 879-05 and District
Court of Ostersund, case no. T 1919-11.

9. See RHA s 3 (1971: 437) for the legal definition of the term «reindeer herding territory.»
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In the Court’s opinion, the right seems to have a different basis on year-round lands
and winter pasture lands. On year-round lands, the right is based on immemorial
prescription (in some cases combined with occupation); this was established by the
Reindeer Husbandry Act s 2 and the ruling in Taxed Mountains [skattefjallsmalet],
and there is no reason to call on customary law in this context. In respect of the win-
ter grazing right — a complement to the more comprehensive right to the year-round
lands that can most nearly be likened to an easement - the decisive factor is, however,
the customary law that the Supreme Court discussed in greater detail in the ruling.'

Allard is somewhat more categorical:

Asaresult of the case, there seems to be two concepts for recognizing the Sami rein-
deer herding right: immemorial prescription for the year-round lands and customary
law for the winter pasture lands."

In the following, I will more closely examine the authors’ conclusions regarding
the legal bases of the reindeer herding right.

What has changed by reason of Nordmaling?

The Supreme Court ruling in Nordmaling means that the Sami right to herd rein-
deer outside the year-round lands during the period of 1 October to 30 April must
be examined against the RHA s 3, and not in accordance with rules related to the
legal institution of immemorial prescription, as has occurred previously in several
lower courts. The Supreme Court held that it has never been prescribed in law that
the Sami have a right to winter pasture only to the extent that such a right can be
invoked on the basis of the rules on immemorial prescription laid out in the old
Swedish Land Code of 1734 (OLC). The Court concludes the legal position in the
matter as follows:

In summary, it must be held that there is no support in any law text or drafting his-
tory for the notion that the rules of the Old Land Code on immemorial prescription
shall be applied to the right to winter pasture.'?

The Court makes a very important point here. In the Hérjedalen case, for example,
the Court of Appeal for Southern Norrland concluded as follows:

10.  Bengtsson, Bertil, «Nordmalingsdomen - en kort kommentar» in Svensk JuristTidning 2011
p. 527.

11.  Allard, Christina, «Analys: Rétten till vinterbete baseras pa sedvaneritten — nytt vigval av
HD» in Karnov Nyheter, Thomson-Reuters, 2 June 2011.

12. NJA 2011 p. 109, para. 9.
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...the right to winter pasture has in all legislative processes been considered based
on a custom that meets the conditions for immemorial prescription as provided in
the Land Code 1734 Ch 15.”

Immediately thereafter, the Court of Appeal argued the following:

Since 1993, it follows directly upon the Reindeer Husbandry Act s 1 thatimmemorial
prescription is considered the basis of the reindeer herding right.

It seems logical to understand the latter sentence to mean that the Court of Appeal
believes that there is no question that subsequent to 1993 the right to winter pas-
ture must be tried against the rules on immemorial prescription in OLC Ch 15.
The Supreme Court held that support for lower court opinions on applying
the provisions of the OLC (in particular, the following statement by the head of
the ministry in the government bill proposing the RHA: «In disputes, we pre-
sume the matter of whether customary law is applicable will be tried by the courts
on the basis of such evidence required under general law to prove immemorial
prescription»)' applies only to the evidence, and moreover that the cited minis-
terial statement refers to the time before the current Land Code, which is based
on the principle of examination of the evidence. The Supreme Court’s opinion
in this part means that cases concerning Sami rights to winter pasture must be
tried according to legal principles established in relation to customary law. The
implications, according to the Supreme Court, include that a right can first be
considered established after long-term use of the land: longer than a generation but
not necessarily 90 years (the standard for immemorial prescription), but also that
the use must have been «uncontested and unhindered,» which is consistent with
the wording of the OLC regarding immemorial prescription. The question then
is what conclusions can be drawn from the Supreme Court ruling in Nordmaling
concerning the legal basis of the Sami right to pursue reindeer herding.
Bengtsson and Allard do not further elucidate the grounds for their conclu-
sions, but as far as can be determined, they seem to arise from the Supreme Court’s
argument in its ruling that under RHA s 1 the reindeer herding right is based on
immemorial prescription — and yet the Court also held that the right to winter
pasture must be tried against the rules of customary law. The Supreme Court does
not explicitly say that it finds there are different legal bases for the reindeer herding
right, but on one occasion the Court uses the wording «the reindeer herding right
based on customary law» in reference to the Sami right to pursue reindeer herd-

13.  Court of Appeal for Southern Norrland, case no. T 58-96 R. 21, p. 16.
14.  Swedish Government Bill 1971: 51 p. 158.
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ing outside the year-round lands during the winter season.”” The question is thus
whether the Supreme Court’s conclusion that the Sami right to herd reindeer on
private land during the winter should not be tried in accordance with the rules on
immemorial prescription laid down in OLC Ch 15 constitutes sufficient grounds
for conclusions as to the legal basis of the Sami reindeer herding right. And what,
exactly, is meant by the expression «the legal basis of the reindeer herding right»?
Proceeding from the fact that the right to pursue reindeer herding in Sweden
is the exclusive right of the Sami people,'® I will then attempt to address the fol-
lowing issues:
o What is the basis of the Sami right to pursue reindeer herding?
o How is the right regulated under law?
« What are the consequences of Bengtsson and Allard’s discussions of the rul-
ing in Nordmaling in relation to how the reindeer herding right is regulated
under law?

The basis of the Sami right to pursue reindeer herding

The laws that regulate the Sami people’s right to pursue reindeer herding have
largely had the same legal formulation ever since the first reindeer grazing law
was enacted in 1886."7 The most exhaustive discussion of the basis of Sami rights
was in connection with the enactment of the first reindeer grazing law. Thus, the
1886 law is the most important source toward further understanding of the back-
ground to the Sami right to pursue reindeer herding.'® Accordingly, next take a
closer look at the drafting history of the law.

There were several weighty reasons the government found it necessary in the
1880s to regulate Sami reindeer herding."” One important reason was to manage
recurring conflict between «the nomads and the farming population.»* In the
late 1800s, antagonisms between the two livelihoods had become an increasingly
tangible problem. It was thus an important goal for the Commission of Inquiry
investigating the matter to be able to present draft regulations that would reduce

15. NJA 2011 p. 109, para. 11.

16. SeeRHAs 1.

17. Bengtsson, Bertil, Sameritt, 2004 pp. 14 and 18.

18.  Relatively speaking, preparatory work is ascribed high significance in Swedish law.

19.  For a summary of the rationale for the bill, see the minister’s report to the parliament,
Parliamentary Record for 1886 [riksdagens protokoll 1886], Upper House, 3 vol., no. 29, p. 9 ff,
and the Parliamentary Record for 1886, Lower House, 3 vol., no. 40, p. 18 ff.

20.  Parliamentary Record for 1886, 2 coll., 2 sect., 1 vol., Commission Report no. 1, p. 64.
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conflict between these groups.? The general motivation for the law must still be
said to be an interest in ensuring that the Sami people would be able to pursue
their traditional livelihood in the future, and thus preserve their culture.” In the
1886 parliamentary debate, several MPs also discussed the special responsibility
incumbent upon a nation made up of two peoples, but where only one had the
power to establish laws that would apply to both.*

The question of the basis of the Sami people’s right to pursue reindeer herding
was given little attention in the Commission’s report, but the special parliamen-
tary committee did address the issue.** The parliamentary committee states the
following:

For the Lapp genuinely has a right to invoke so that he can practice the trade which
is, by ancient tradition, his livelihood. It was the Lapp who first claimed the north-
ern reaches of our country. Before the first settler felled the first tree in the forests of
Norrland, the Lapp was already there. Over the centuries, he has without objection
used the land from the mountain ridges of the Scandians to the Gulf of Bothnia as
pastureland for his reindeer. And the right of the first claimant to the land must be
considered stronger than that of he who [...] later arrived.”

Thus, in the parliamentary committee’s view, there was no doubt that the Sami
had laid first claim to the land. And it was this circumstance which constituted
the basis of the right of the Sami people to pursue their traditional livelihood.
The committee found, however, that the right to pursue reindeer herding did not

21.  Ibid., pp. 3-4 and 64.

22.  Seethe special parliamentary committee, appendix to the Parliamentary Record for 1886 [bi-
hang till riksdagens protokoll], 8 coll., 1 sect., opinion no. 1, p. 18 and Minister von Steyern’s
speech in the parliament, Parliamentary Record for 1886, Upper House, 3 vol., no. 29, p. 10.
Cfalso the speech by Waldenstrom, Parliamentary Record for 1886, Lower House, 3 vol., no.
40, p. 23. It is of particular interest in this context to note that the same arguments are ex-
pressed in the drafting history of the current Reindeer Husbandry Act; see the Parliamentary
Committee on Agriculture 1971: 37, p. 35.

23.  This aspect was addressed in the Upper House mainly by the minister; see von Steyern,
Parliamentary Record for 1886, Upper House, 3 vol., no. 29, p. 10. With respect to the Lower
House, see for example speeches by MPs von der Lancken, Waldenstréom, and Nordenskiéld,
Parliamentary Record for 1886, Lower House, 3 vol., no. 40, p. 10, p. 23, p. 35. Justice
Olivecrona, however, had a completely different view: he believed the state had a responsibil-
ity to actively prioritize «higher civilization» by «protecting and expanding the rightful in-
terests of this civilization,» Parliamentary Record for 1886, 2 coll., 2 sect. 1 vol., Commission
Report no. 1, p. 10.

24.  NJA 1981 p. 1, on page 224.

25.  Appendix to Parliamentary Record for 1886, 8 coll., 1 sect., opinion no. 1, p. 18.
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mean that the Sami held the same powers as owners of the land.?® The committee’s
remarks on this matter included the following:

But the Lapp’s claim was, by nature, not such that it encompassed all the powers that
belong to the concept of ownership. It did not extend beyond that required by the
limited needs of the nomadic life. It referred only to, first, the use of the land as pas-
ture for the reindeer, in the mountain regions during the summer and in the forests
in the winter, and, second, to the fulfillment of the needs that were a prerequisite
for or a consequence of the use of the reindeer pasture. For this reason, the nature of
the Lapp’s right to the land was from the beginning such that it did not prevent the
parallel rise, so to speak, of ownership in the sense understood by civilized society.”’

However, the Sami people’s possession of the land was already established when
the crown began to lay claim to the land areas that would gradually come to con-

stitute Swedish territory. The committee expresses the following opinion on this:

And such ownership emerged and spread with cultivation, and finally included the
areas as yet unclaimed by cultivation, because about 300 years ago in our country;,
the fundamental principle began to be expressed and applied that «such lands that
lay unbuilt belong to God, the King and the Swedish Crown.» But thereby, the Lapp’s
right, based on the earlier claim, to the necessary conditions for his existence as a
nomad, can so much less be regarded as having become invalid, as this right was
by its nature such that it could endure in addition to the private and state owner-
ship later acquired. And the Lapp’s right has also endured and been exercised to the
present time.*®

There was no discussion of these fundamental principles concerning the Sami
right to pursue reindeer herding on Swedish territory when the parliament dealt
with the bill. This may to a certain extent be due to the fact that at the time, the
Sami right to pursue reindeer herding was already established in other legislation.”

Several members of parliament, however, pointed out that the Sami had previously

26.

27.
28.
29.

This was a central issue in the Taxed Mountains case, and the Supreme Court’s finding in this
matter was unequivocal, cf NJA 1981 p. 1, on page 249.

Appendix to Parliamentary Record for 1886, 8 coll., 1 sect., opinion no. 1, p. 18.

Appendix to Parliamentary Record for 1886, 8 coll., 1 sect., opinion no. 1, p. 18.

This was evident in the drafting history; see appendix to Parliamentary Record for 1886, 1 coll.,
1 sect., 2 vol., bill no. 2, p. 36, Parliamentary Record for 1886, 2 coll., 2 sect., 1 vol., Commission
Report no. 1, p. 64 ff, and the Special Parliamentary Committee, appendix to Parliamentary
Record for 1886, 8 coll., 1 sect., opinion no. 1, pp. 7-10. Several MPs also referred to existing
legislation in the parliamentary debate.
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been alone in the areas where the permanent population had gradually settled.*
The MPs who objected to parts of the bill also held that the Sami had an inalien-
able right to pursue reindeer herding.” The right of the Sami to their traditional
livelihood was thus never questioned during the legislative process in connection
with the reindeer grazing law of 1886. The premises and opinions that the special
parliamentary committee argued, that the Sami were the first to claim the land,
were thus accepted by the parliament. The actual basis of the Sami right to pursue
reindeer herding must in these circumstances be considered their claiming of the
land, which we currently refer to as «occupation.»

Regulation of the right under the law

The debate concerning the 1886 law came to focus on the extent of the reindeer
herding area. Or more precisely: whether or not the Sami would have the right to
«winter migrations»** and thus whether the Sami would have the right to pur-
sue reindeer herding on private land.” This was a sensitive issue that roused the
passions of several MPs. The Commission’s report went so far as to discuss the
possibility that the practitioners of the different livelihoods could use different
land areas, but, the report concluded, such a principle would be very difficult to
implement. In this context, the Commission argued the following:

As already put forth, the Lapps sojourn in different areas at different times of the
year. If, then, all the lands of which they had a need in order to pursue their liveli-
hood had been reserved for their exclusive use, cultivation would have been pre-
vented from spreading to such parts of the country where the nomad needs sojourn
only in the winter.**

30.  Seefor example the speech by Wagenius, Parliamentary Record for 1886, Lower House, 3 vol.,
no. 40, p. 15. See also the opinion of Justice Olivecrona, appendix to Parliamentary Record
for 1886, 1 coll., 1 sect., 2 vol., prop. no. 2, p. 6.

31.  See for example the speeches by Ericson in the Upper House; Parliamentary Record for 1886,
Upper House, 3 vol., no. 29, p. 30 and by Farup in the Lower House; Parliamentary Record
for 1886, Lower House, 3 vol., no. 40 a, p. 9.

32.  Cfthe speech by MP von der Lancken, Parliamentary Record for 1886, Lower House, 3 vol.,
no. 40, p. 11.

33.  Inrespect of the Upper House in particular, see the speech by Ericson, Parliamentary Record
for 1886, Upper House, 3 vol., no. 29, p. 3 ff. and in respect of the Lower House, the speech by
Farup, Parliamentary Record for 1886, Lower House, 3 vol., no. 40 a. The matter had previously
been addressed by the Norwegian-Swedish Committee of 1843 and later by the Norwegian-
Swedish Committee of 1866, see Strom Bull, Oskal & Sara, Reindriften i Finnmark 1852-1960,
Cappelen, Oslo 2001, p. 90 ff.

34.  Parliamentary Record for 1886, 2 coll., 2 sect., 1 vol., Commission Report no. 1, p. 64-65.
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The Commission held that the Sami had the right to winter migrations and that
the right was based on customary law:

But the same right to winter migrations which was said above to accrue to the Lapps
of the two northernmost counties seems also, according to old custom, to accrue to
the Lapps within Jimtland County.”

The Commission predicted that their conclusion in this part would «encounter
opposition from some quarters,» and thus examined in particular whether it might
be that the Sami could, in connection with land grants, be allotted «that part of
the space they needed.»’® The Commission’s conclusion on this matter was, how-
ever, unequivocal:

As the Lapps within Jimtland County have from days of old and to the present been
allowed to move around with their herds during the winter unchallenged and it is
only within the most recent times that any objections from the farming population
have been discerned, and as it is undisputed that cultivation has encroached upon
large areas that were originally used only by Lapps, the presumption that the Lapps’
rights to winter migrations within Jimtland County are based on customary law
seems entirely justified.”’

It encountered serious opposition in the Supreme Court, which issued an opi-
nion on the bill: four of the seven justices advised against putting the bill before
the parliament. The reason was that they believed the bill relied on unsustainable
premises because:

The custom the Lapps have had of, at certain times of the year, roaming the lower,
cultivated land with their reindeer herds and there grazing their herds, hunting,
fishing, and taking the necessary wood, would be elevated to a right established by
law, which would entail serious infringement of the rights of ownership and usufruct
of the settled population in these areas.*

Thus, the issue of greatest concern to the four justices was what the legal conse-
quences of a statutory establishment of the Sami right under customary law would
be in relation to the rights of ownership. None of the dissenting justices denied
that the Sami had by ancient custom used the lands outside the areas designated
for them, but they believed it would be an error to regulate this in law. Justice
Olivecrona expressed this as follows:

35.  Ibid., p. 66.
36.  Ibid., p. 66.
37.  Ibid. p.70.
38.  Appendix to Parliamentary Record for 1886, 1 coll., 1 sect., 2 vol., bill no. 2, p. 2.
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But if the Lapps’ wanderings, based on old custom, over the property of the settled
landowners outside the Lapp territories and the so-called «Taxed Mountains» [skat-
tefjall] set aside for them in Jamtland were to be explicitly recognized in law as an
entitlement, if the former’s claims to the right to enjoy the latter’s property should be
established in settled law, then, in my opinion, the reasonable interests of the state
would be set aside to a disquieting extent and the law which has thus far protected
the right of private ownership of land would be abandoned.*

Olivecrona’s point was that ancient custom according to the Land Code of 1734
Ch 1 s 11 could be applied by the courts when enacted «law does not exist,» but
that this was an exception and that customary rights must always be subordinate
to rights that emanate from written law.** The special committee responded to
these opinions and pointed out that the cited section of the law referred to custom
as the norm for the administration of justice, while the matter at issue was instead
custom as material for legislation. The committee went on to argue the following:

As the custom of the Lapps to migrate with their reindeer unchallenged is a factual
circumstance that has endured since time immemorial, it is far removed from the
letter or the spirit of the 1734 law to constitute any barrier to the incorporation of the
custom at issue in the law whose enactment is now under discussion; that it would
on the contrary be unreasonable for this new law to take its fundamental reasoning
from anywhere other than old custom.*

In addition, the committee specified that the Sami’s right was older than the state’s,
that the state could not grant the use of land with stronger rights than the state it-
self possessed, and that the Sami winter migrations (in Jimtland) were well known
by the settled population and that these constituted «an obvious easement laid
upon land in the county.»**

Olivecrona’s opinions were also rejected by the minister, who argued in the bill
that the settled population in the areas in question had not objected to the Sami’s
winter migrations*’ and that the Sami right to migrate to the areas they had visited
according to old custom must therefore be presumed a genuine right, not merely
tolerated trespass, even if there was no explicit statutory support for this. In that
connection, the minister stated the following:

39.  Ibid.,p.7.

40.  Ibid., p.6.

41.  Appendix to Parliamentary Record for 1886, 8 coll., 1 sect., Special Parliamentary Committee,
no. 1, p. 20.

42.  Ibid. p. 19.

43.  Other than when damage had been caused.
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The conditions laid down in the Land Code Ch 15 s 1 under which a right may be
based on immemorial prescription [...] have clearly been met in the matter of this
custom.**

There was, however, no serious debate about whether or not the conditions in OLC
had been met. While one MP in the Lower House dissented from the minister and
the special committee’s interpretations of the OLC provisions, he hastened to add
«I am not a lawyer.»* In broad strokes there seems to have been consensus be-
tween the government and the dissenters in the parliament that the state had not
adequately safeguarded Sami rights.*® There was thus presumably full consensus
in the parliament that reform was necessary.”” The government’s reference to the
provisions of the OLC was not further discussed in the parliament, and the follow-
ing opinion may be an apt illustration of how several MPs understood the situation:

But we could not invoke the 1734 law as the legal basis of immemorial prescription
in cases like this, which existed long before the law of 1734 was enacted. It is indis-
putable that the Lapps have since time immemorial sojourned in the areas now in
question. But as the definition of immemorial prescription provided by the 1734
law is also applicable to the rights of the Lapps, this circumstance provides further
reason to give them the rights they had before the 1734 law.*

Much of the parliamentary debate came to focus on whether or not the Sami right
to winter migrations should be established in law.*’ It is noteworthy in this con-
text that the main opponents to the bill in the parliament did not dispute the legal
basis of the Sami right to pursue reindeer herding; their arguments against the
bill were based on the consequences the law would entail for private freeholders.*

44.  Appendix to Parliamentary Record for 1886, 1 coll., 1 sect., 2 vol., bill no. 2, p. 35.

45.  Parliamentary Record for 1886, Lower House, 3 vol., no. 40, p. 25.

46. Inrespect to the Upper House, see for example the speech by Ericson, Parliamentary Record
for 1886, Upper House, 3 vol., no. 29, p. 5. Cf also the petitions from the dissenting MPs,
Parliamentary Record for 1886, Lower House, 3 vol., no. 40, pp. 3-4. In respect to the Lower
House, see for example the speech by Waldenstrom, Parliamentary Record for 1886, Lower
House, 3 vol., no. 40, p. 31.

47.  See in particular von Steyern’s speech in the Upper House, Parliamentary Record for 1886,
Upper House, 3 vol., no. 29, p. 10 ff.

48.  Parliamentary Record for 1886, Lower House, 3 vol., no. 40, p. 39.

49.  Having access during the winter to pasture outside the mountain area was considered es-
sential. See for example the speech by MP Hellgren, Parliamentary Record for 1886, Lower
House, 3 vol., no. 40, p. 5.

50.  Parliamentary Record for 1886, Upper House, 3 vol., no. 29, p. 7.
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The two fundamental principles of the law: «the Lapp’s exclusive right to the
mountain region and his customary right to visit other areas at certain times»*'
were emphasized by the minister in both houses of parliament. But several MPs
argued that the justification for the bill must be considered based on certain gen-
eral legal principles.” This was most clearly expressed in the following opinion:

The point here is not, based on a decidedly clear legal precept, to conscientiously
balance the various rights and obligations which must follow thereupon as a logical
consequence. I would rather characterize the legislation now in question as a peace
treaty between two different civilizations, two different peoples, of which one stands
at the pinnacle of human refinement and the other has yet to take the first stumbling
steps towards advancement.*

Parliament passed the bill and thus established the fundamental legal principles
upon which the law is based. These are expressed in the law in the provision in sec-
tion 1, which states that a) «the Lapps are entitled to [...] sojourn with their reindeer
[...] within the Lapp territories in the counties of Norrbotten and Visterbotten
and on the land set aside for them in the county of Jimtland» and b) «on privately
owned land [...] however, the Lapps may sojourn without the concerned landowner
or farmer’s consent only in the months of October, November, December, January,
February, March and April.»*

The fundamental legal principles are expressed as follows in the 1971 Reindeer
Husbandry Act: a) «Reindeer herding may be pursued [...] all year in the Lapp
territories in the counties of Norrbotten and Visterbotten [...] on the reindeer
grazing mountains in Jaimtland County» and b) «from 1 October to 30 April [...]
in such areas outside the Lapp territories and reindeer grazing mountains where
reindeer herding has of old been pursued at certain times of the year.»”

The present Reindeer Husbandry Act is thus based on the same fundamental
legal principles as the first reindeer grazing law.’® The principle of «the Lapp’s ex-
clusive right to the mountain region» is expressed in the current RHA through the
seemingly non-peremptory wording «reindeer husbandry may be pursued.» It is

51.  Ibid., p. 10.

52.  Many MPs touch upon such aspects, but Nordenskiold most clearly, Parliamentary Record
for 1886, Lower House, 3 vol., no. 40, p. 35.

53.  Parliamentary Record for 1886, Lower House, 3 vol., no. 40, p. 10.

54.  Section 1 of the Act (1886: 38) Concerning the Right of Swedish Lapps to Reindeer Pasture
in Sweden.

55.  RHA s 3 (1971: 437).

56. CfNJA 1981 p. 1, on page 244. See also the Parliamentary Committee on Agriculture 1971:
37, pp. 34 and 38 ff.

54



THE LEGAL BASIS OF SAMI REINDEER HERDING RIGHTS IN SWEDEN

important to remember that the rules on immemorial prescription were never dis-
cussed in relation to the Sami right to herd reindeer in the mountain region when
the parliament passed the first reindeer grazing law in 1886. That reindeer herding
had been pursued since «time immemorial» and was thus to be understood as a
«custom» was another matter. Immemorial prescription was actualized only in
relation to the Sami people’s so-called winter migrations. In this light, one might
well ask why immemorial prescription is now so prominent in discussions as the
basis of reindeer herding rights. In the following I attempt to answer this question.

The question of immemorial prescription

In the Taxed Mountains case,” five Samebys in Jamtland sued the state for strong-
er rights to certain lands referred to as the Taxed Mountains. In simple terms, the
Samebys wanted the court to try whether the Sami had «full rights of ownership»
to the areas in question.*® In this case, the basis of the Samebys’ complaint was that
they had lived in the area since the Ice Age and that the Sami had claimed the area
from time immemorial to the present day. As the basis of their claims, the Samebys
invoked occupation and immemorial prescription and specified that their claims
referred to private law, which exists independently of the Reindeer Husbandry
Act.” In light of their claims, the question of immemorial prescription naturally
became a central point in the case. The Supreme Court held that the claims of the
Samebys meant that their right to the land must be tried independently of the
Reindeer Husbandry Act.® It thus became vitally important to examine their
right to the land before the law of 1886 came into force. In the case, the Supreme
Court made no explicit references to the basis of the reindeer herding right, that
is, concerning the right as such. The Court did, however, repeatedly discuss the
question of the Sami’s possible rights of ownership to the land in question, and in
such contexts expressed opinions that relate to the basis of the Sami right to pursue
reindeer herding. The Supreme Court stated the following concerning whether the
Sami could acquire rights through occupation according to older Swedish law:

As to the possibility of acquiring unclaimed mountain lands through occupation
without cultivation or permanent settlement in the area, it is doubtful which re-
quirements applied concerning use of the land. It seems most likely that guidance

57.  «Skattefjallsmalet» in Swedish.

58.  The claim covered a total of 14 points with the matter of ownership rights to the land at the
core. NJA 1981 p. 1, on page 20.

59. NJA 1981 p. 1, on page 166.

60.  Ibid., p. 179.
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could be found in the rules on owner occupation in connection with immemorial
prescription. It must reasonably be presumed that at least as much is required con-
cerning the use of the land in connection with occupation. Here, as when it referred
to immemorial prescription, a certain setting of land boundaries must have been
significant. In consideration of that said, it is thus impossible to clearly differentiate
between the conditions for occupation and for immemorial prescription; that said
about the one also applies to a great extent to the other. It should be noted however
that the matter at hand is not the typical situation in which the rules on immemorial
prescription are actualized, since it is undisputed that the Taxed Mountains were
unclaimed lands when the Sami began using them.*

Based on the Supreme Court’s task in the case — to answer the question of who
owned the land within the Taxed Mountains - the Court’s finding that it is diffi-
cult to differentiate the conditions for occupation and immemorial prescription is
understandable. However, the argument is not fruitful if the purpose is to clarify
the basis of the Sami right to pursue reindeer herding. If that had been the purpose,
it would have been more meaningful to keep the conditions for occupation and
immemorial prescription separate. Although the Court notes in this context that
the Taxed Mountains were unclaimed lands when the Sami began using them, it
seems immediately plausible that the aforementioned reasoning was central to
the Court’s conclusion that the Sami reindeer herding right is based primarily on
immemorial prescription. Concerning the Sami rights to the Taxed Mountains
before the 1886 law, the Supreme Court delivers the following opinion:

This was a matter of rights that were from the beginning based on immemorial pre-
scription and whose content has changed over the course of time as the practice of
their livelihood by the Sami evolved and took on partially new forms.®

The Supreme Court’s conclusions as to the basis of the Sami right to pursue rein-
deer herding thus depart from the fundamental legal principles that the legislature
cited as the basis of the 1886 law. Where the legislature in the 1880s expressed the
opinion that the basis of the right was the Sami’s occupation of certain parts of
the territory, the Supreme Court in the 1980s expresses the opinion - albeit not in
entirely precise terms - that the right proceeds primarily from immemorial pre-

61.  Ibid., p. 185.
62.  Ibid., p.233.
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scription.®® This is also how the ruling has been understood.®* The Commission
of Inquiry on Sami Rights (1982-1991), for example, writes the following:

According to the Supreme Court in Taxed Mountains (p. 248), the Sami have a
strongly protected utility right of a special kind that is ultimately based on imme-
morial prescription.®

The lower courts have also without exception thus understood the Supreme
Court.*® The Supreme Court’s opinions on immemorial prescription would prove
significant in relation to the Reindeer Husbandry Act. The Commission of Inquiry
on Sami Rights took the following position on the matter:

The confirmation that the reindeer herding right is based on immemorial prescrip-
tion and not upon land grants, legislation, etc., is significant to the status of the
reindeer herding Sami and the security of their livelihood.®

The crux was thus the Supreme Court’s explanation of the legal consequences
of its opinion, that the reindeer herding right is an «enduring utility right based
on private law» which «under the Swedish Constitution Ch 2 s 18 is protected in
the same way as ownership rights [are] protected against expropriation without
compensation.»®® Interestingly, the minister in 1886 expressed the same opinion:

63.  Thejudge rapporteur in the case, Bertil Bengtsson, dissented with regard to the justification in
a certain matter, and in reference to Sami hunting and fishing rights in the Taxed Mountains
case he stated that the rights «are ultimately based on immemorial prescription» whereupon
he continued: «It is their enduring rights of old that have in somewhat modified form been
established in law through the reindeer grazing laws and presently through the Reindeer
Husbandry Act.» NJA 1981 p. 1, appendix, p. 3.

64.  Swedish government report SOU 1989: 41 pp. 262-263 and government bill 1990/91:4 p. 21. Cf
the Court of Appeal for Northern Norrland, case no. B305/99. See also the Court of Appeal for
Northern Norrland, case no. FT 5/81, where the Sameby partially amended its claim between
proceedings in the district court and the court of appeal after the Supreme Court had handed
down its ruling in Taxed Mountains.

65.  Swedish government report SOU 1989: 41 p. 258. There is reason to note that in the context
to which the Commission refers, the Supreme Court does not argue that the right is based on
immemorial prescription.

66. Cf for example NJA 2011 p. 107, para. 5, Court of Appeal for Northern Norrland, case
no. B 305/99. See also Court of Appeal for Northern Norrland, case no. FT 5/81, where the
Sameby partially amended its claim between proceedings in the district court and the court
of appeal after the Supreme Court had handed down its ruling in Taxed Mountains.

67.  Swedish government report SOU 1989: 41 p. 263.

68. NJA 1981 p. 1, on page 248.

57



EIVIND TORP

It [the legislative process] is a matter of nothing other than due and proper protection
of a right, which requires protection equal to that accorded ownership rights, and
the setting aside of which the ‘reasonable interests of the state’ in no way permit.®

On this basis, the Commission of Inquiry on Sami Rights recommended that the
Reindeer Husbandry Act should clarify that the reindeer herding right is based
on immemorial prescription.”” When the bill was passed by the parliament three
years later, the main motive was that the parliament wanted to eliminate mis-
understandings about the nature of Sami rights,” but it is doubtful whether the
legislature’s aims in this respect have been achieved.”” In Taxed Mountains, the
Supreme Court held that the 1886 law entailed a codification of the legal posi-
tion.”> What conclusions can be drawn from this have since been a topic of dis-
cussion.” It is difficult under any circumstances to find support for the notion
that the 1886 law was based on «the understanding that Sami rights in the area of
reindeer husbandry, including the right to reindeer pasture, are constituted of a
utility right based on immemorial prescription» as the government argues.”” One
effect of Taxed Mountains seems to be that we have retroactively ascribed greater
significance to immemorial prescription as a basis of the 1886 law than what was
actually the case.” In light of the foregoing, the question in the final section be-
comes extremely interesting.

What will be the legal consequences of basing the
reindeer herding right on immemorial prescription?

Although RHA s 1 now specifies that the reindeer herding right is based on im-
memorial prescription, the Supreme Court held in Nordmaling that the rules for

69.  Appendix to Parliamentary Record for 1886, 1 coll., 1 sect., 2 vol., bill no. 2, p. 35.

70.  Swedish government report SOU 1989: 41, p. 263 ff. See also p. 260 regarding the Commission
of Inquiry’s mandate in relation to the conclusions in the Supreme Court ruling in Taxed
Mountains.

71.  Government bill 1992/93:32 p. 90.

72.  In this matter, see Swedish government report SOU 2006: 13 p. 388 ff.

73.  NJA 1981 p. 1, on page 228.

74.  Government bill 1990/91:4 p. 22 and government bill 1992/93:32 p. 90.

75.  Government bill 1992/93:32 p. 90.

76.  See for example the report of the «Boundary Committee.» In support of the claim that the
drafting history to the 1886 law argued that the reindeer herding right was based on immemo-
rial prescription, the Boundary Committee referred to a line of reasoning in the government
bill that refers only to the matter of Sami rights to winter migrations. Swedish government
report SOU 2006: 14 p. 385 footnote 24.
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immemorial prescription under OLC should not be applied to reindeer herding
rights in areas outside year-round lands. The question then becomes whether the
rules for immemorial prescription under OLC should apply to judicial review of
reindeer herding rights on these year-round lands. To answer this question, I first
return to Bengtsson and Allard’s commentaries.

In his article Bengtsson does not touch upon the consequences of the argument
that reindeer herding rights may conceivably have different legal bases according
to whether the territory in question is either year round or winter pastureland for
reindeer. Allard, however, writes the following:

Considering that the Supreme Court has taken great pains in Nordmaling to explain
why the right to winter pasture should be tried on the basis of customary law and not
immemorial prescription, one can on firm grounds claim that the Supreme Court
has laid the foundation for a new perspective on reindeer herding on year-round
lands as well. One might even go so far as to claim that in Nordmaling the Supreme
Court has rejected immemorial prescription as a legal basis of the reindeer herd-
ing right as such. I cannot however advocate such a far-reaching interpretation of
the opinion, but I would nevertheless argue that it has become somewhat uncertain
whether the reindeer herding right on year-round lands should be tried in accord-
ance with immemorial prescription.””

Allard argues - despite her reservations that there is some uncertainty - that the
Sami right to reindeer herding on year-round lands should be tried «in accordance
with immemorial prescription,» which should reasonably mean in accordance
with the rules that emanate from the OLC of 1734. This is also the logical conse-
quence of both authors’ conclusions that the reindeer herding right has different
legal bases in difterent parts of the reindeer herding territories.”

In a recently published commentary on the bases of the reindeer herding right,
Allard explained that she has no theoretical misgivings about the use of imme-
morial prescription rather than customary law, «as long as the terms are adjust-
ed to actual use and the preconditions associated with reindeer herding and its
traditions.»” This is however an unreasonable assumption because case law in
the area points in the opposite direction: Swedish case law shows that terms are

77.  Allard, Christina, «Nordmalingsmalet: Urminnes hdvd 6verspelad for renskotselritten?» in
Juridisk Tidskrift 2011-12 p. 117.

78.  CfBengtsson, who writes: «On year-round lands, the right is based on immemorial prescrip-
tion (in some cases combined with occupation).»

79.  Svensk JuristTidning 2012, pp. 864 — 867.
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not adjusted to actual use or to Sami traditions.*® As legal scholars, this is natu-
rally something we cannot disregard. The point in this context is not to weigh im-
memorial prescription against customary law as legal instruments, but rather to
show that legal support for applying the rules of immemorial prescription to the
Sami year-round lands is weak. The Supreme Court’s ruling in Taxed Mountains
may be thought to contradict this conclusion. Allard has argued that «as long as
we have nothing else to go on, this case sets a precedent which indicates that the
right is founded upon immemorial prescription.»® As I have already pointed out,
the Supreme Court’s conclusion was that the Sami reindeer herding right is based
on immemorial prescription combined with occupation. I find this clarification by
the Supreme Court highly significant because it informs us that we cannot blithely
assume that the Sami right to pursue reindeer herding, on the year-round lands
for instance, must be tried according to the rules that apply to the legal institu-
tion of immemorial prescription. And if such were the case, new legal problems
would arise.

In the first place, we can determine that if it is true that the reindeer herding
right should be tried according to the rules of customary law for winter pasture
lands, and according to the rules of immemorial prescription on year-round lands,
this would put the Sami in a very tricky legal position, since the right to rein-
deer herding on year-round lands where the right is more extensive — consider
Bengtsson’s wording: «a complement to the more comprehensive right to the year-
round lands that can most nearly be likened to an easement» — would then be tried
according to stricter rules than for winter pasture lands. This could lead to trials
in which the Sami successfully proved their right to winter pasture, but failed to
prove their right to herd reindeer on the year-round lands. The consequence thus
could be that a Sameby would have the right to pursue reindeer herding only dur-
ing the winter months.

In the second place, one must ask whether the legislature’s aim in incorporating
wording into the RHA that the reindeer herding right is based on immemorial
prescription was that the law should be examined according to the rules that ema-
nate from OLC. There is no support for the notion that this was the legislature’s
aim. The reason given, beyond that already mentioned, was to clarify that the right
is not dependent upon land grants or legislation.®? That is to say, the legislature
wanted to express the basis of the right, rather than to express a regulation of the

80. Torp, Eivind, Betydelsen av samiska traditioner i svensk ratt, Arctic Review on Law and
Politics, 2011 pp. 77-101.

81.  Allard, Christina, «Renskotselrittens grunder — en replik», Svensk JuristTidning 2012 pp.
864-867.

82.  Government bill 1992/93:32 p. 90.
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right. In respect of the latter, it is likely that the legislature believed that it has
been adequately regulated in RHA s 3. This provision makes it clear that reindeer
herding may be practiced all year on year-round lands, with no conditions stated
for how or when the right should be considered exercised.*’ As qualifying condi-
tions are absent from the provision, it is highly unlikely that the right to reindeer
herding on year-round lands can be tried according to the rules for immemorial
prescription in OLC.

In agreement with what the legislature argued in 1886 on «the Lapp’s exclusive
right to the high mountain regions»® the wording «areas that have been set aside
for the Lapps’ exclusive use» was used in the laws of 1898 and 1928.%> When law-
makers chose other words to designate these areas in the 1971 law, the legislature
clarified, among else with reference to s 3, that the new law did not in this part
entail any restriction of Sami rights.®® In light of this, it must be considered highly
doubtful that the Sami right to reindeer herding on year-round lands should be
tried according to the rules on immemorial prescription.

IIpaBoBBIE OCHOBBI CeBepHOro o/1eHeBoAcTBa B llIBenmn
OitsuHp Topr, [.10.H. JoueHT YHuBepcutera llenTpanbHoit lIBerun, Eit crep-
cyHp, llIBenusa. dnexTpoHHas noura: eivind.torp@miun.se

Pesrome: B craTbe 00CYy>X/al0TCA OCHOBBI IIPaBa CaaMCKOTO Hapoja Ha BefieHue
CEBEPHOTO OJIEHEBOJICTBA I KaK JJAHHOE IPAaBO OTPEryIMPOBAHO B CYIECTBYIO-
eM 3aKoHofaTenbcTBe. OCOOEHHO CYIeCTBEHHBIMI B OTHOIIEHUN CEeBEPHOTO
OJIEHEBOJICTBA ABJIAIOTCA Ba IIPABOBBIX ACIIEKTA: YCTAHOBJIEHNE Pa3MEPOB I1aCT-
OMIIHBIX YTOAMII M pasbsACHEHUE BOIPOCA, B YeM 3aK/II0YaeTCs CYI[ecTBYoIee
npaBo. [IpaBoOBOI MHCTUTYT «II0/Ib30BAaHNMA [TACTOMIAMM C He3allaMATHBIX Bpe-
MEeH» JIOJITO CYUTAJICS OUeHb CYIeCTBEHHBIM B CY/IeOHBIX pa3byupaTenbCcTBax Mo
lelaM O7eHeBOACTBA. Iloce BKIIOUeHNA B pa3bypaTeNnbCcTBO MO CY/eOHBIM Jie-
nmaMm 1o oneHeBoAcTBY BepxosHoro Cypa llIBenun kapTHa U3MEHU/IACh U aBTOP
paccMaTpuBaeT 3TU U3MEHEHNA.

Knrouesble crmoBa: CaaMcKoe O/IeHEBOACTBO, OOBIYHOE IIPaBO, IO/Nb30BaHME
nacTOMIAMI C He3allaMATHBIX BpeMeH, 3aHsaTue, Bepxosubit Cyp lIBennn.
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