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A Railway, a City, and the Public
Regulation of Private Property:
CPR v City of Vancouver

Douglas C. Harris*

Tae ArBuTUs CORRIDOR WINDS ten kilometres north-south through the west
side of the City of Vancouver. Owned in fee simple by the Canadian Pacific
Railway (CPR), this fifty- to sixty-six foot-wide strip of land is, depending
on one’s perspective, forty-five acres of enormously valuable real estate, or
a precious ribbon of automobile-free urban land (Figure 1). The CPR carved
most of the corridor out of the provincial land grant that induced the com-
pany to move the terminus of its transcontinental railway from a planned
location at the eastern end of Burrard Inlet to the western end — to what
would become Vancouver. Built in 1902 to carry freight and passengers from
the commercial centre of Vancouver to the northern arm of the Fraser River
and beyond to the fish canning town of Steveston, the Arbutus Corridor line
ceased passenger service in 1954, but continued to move freight until 2001.
One year before the last train rolled along the line, and as the CPR explored
development options, the City passed the Arbutus Corridor Official Develop-
ment Plan (Appendix A). Intended to preserve the linear strip from develop-
ment, the plan limited use of the corridor to a “public thoroughfare” for rail,
transit, or cycling, or to some mix of park and paths that the City labelled a
“ereenway.” Automobiles were expressly excluded and other development
would not be considered. The company turned to the courts, arguing that
the City had taken its property for which compensation was due, and CPR v
City of Vancouver was born.
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This chapter considers the intertwined histories of a railway company
and a city that gave rise to CPR v City of Vancouver. It begins with the land
grants that gave the CPR such a strong corporate presence in Vancouver.
The company was one of the city’s principal employers and by far its lar-
gest landholder, and it used its position to establish basic patterns of urban
land use; industrial, commercial, and residential districts all followed the
CPR’s lead. As the city grew and the CPR sold its land, the company’s influ-
ence waned, but it retained the capacity to shape the urban form when, in
the early 1960s, the CPR turned, through its subsidiary, Marathon Realty, to
real estate development. This chapter describes these initiatives, particularly
those involving rail lands that were to be converted to other, usually residen-
tial, uses. It then turns to the Arbutus Corridor, to the CPR’s development
planning, and to the city’s official development plan.

The final two sections of this chapter analyse the progression of CPR v
City of Vancouver to the Supreme Court of Canada (SCC), and then reflect on
what the decision means for the city and what it reveals about the role of
the courts in Canada as arbiters of the boundary between public regulation
and private property. In its first engagement in nearly twenty years with
the doctrine known in the United States as regulatory taking and in Can-
ada, variously, as de facto expropriation, constructive taking, or de facto tak-
ing, the SCC, in a brief twelve paragraphs, ruled public regulation of private
property would amount to a taking of that property that warranted com-
pensation only if the state effectively acquired the interest and prevented all
reasonable uses of that interest by its owner3 The Arbutus Corridor Official
Development Plan did not meet either criteria and therefore the city need
not choose between compensating the company for its loss of a property
interest or rescinding the development plan. As a result, the plan and the
railway remain in place; the property remains unused and undeveloped by
its owner. Beyond this particular outcome, CPR v City of Vancouver appears to
confirm the reluctance of Canadian courts to patrol the regulation of private
property. Indeed, the courts in Canada have seldom intervened to require
public compensation for regulations that limit the uses of private property,
and this chapter concludes by locating this judicial reticence within a legal
framework that does not include constitutional guarantees of rights to pri-
vate property.
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Figure 1. Arbutus Corridor.

CPR and the Making of Vancouver

Once upon a time, a city gave itself away in order that a great railway
might be induced to establish its terminus there.

Tue Crry oF VANcouVER arrived with the Canadian Pacific Railway, but might
well have been otherwise.® The town site of Port Moody at the eastern end
of Burrard Inlet on the Pacific Ocean was to have been the transcontinental
line’s western terminus. The Federal government had announced as much
in 1881 when it passed the CPR Act and identified Port Moody as the end of
the line” In anticipation of the railway’s completion and the economic activ-
ity that a terminus would bring, investors and speculators acquired land in
and around the town site, bidding up its value, even shutting out the railway
builder itself. As a result, the CPR looked elsewhere for a location where it
might benefit, as a landholder, from the economic activity that the railway
would generate. Another small settlement which had emerged around the
Hastings lumber mill and the adjacent Granville town site lay nearly twenty
kilometres west on Burrard Inlet. With a population of approximately 400
people in the early 1880s, Granville sat just east of a 480-acre provincial gov-
ernment reserve (District Lot 541). Most of the surrounding land was subject
to timber leases, but not otherwise alienated, and in 1885 the CPR received
the government reserve and a larger parcel (District Lot 526) in exchange
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Figure 2. CPR Land Grant, 188s5. (Source: Based on a map in Frank Leonard, ““So Much
Bumph’: CPR Terminus Travails at Vancouver, 1884-89” (2010) 166 BC Studies 7—38 at 13.)

for extending the rail line to Granville. The two parcels, together 6,458 acres,
would comprise the largest land grant to the railway company within any
Canadian city®

The CPR set about maximizing the value of its land and building the
City of Vancouver in the process. The city was not so much given away, as
the epigram at the beginning of this section suggests, as it was created by
the land grant to the railway, a sentiment captured and extolled as part of a
reified colonial narrative of progress in the following inscription on a plaque
in downtown Vancouver:

Here stood
HAMILTON
First Land Commissioner
Canadian Pacific Railway
1885
In the silent solitude
Of the primeval forest
He drove a wooden stake

In the earth and commenced
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To measure an empty land
Into the streets of
VANCOUVER?

The provincial land grant established the CPR as the central force in
Vancouver’s early development. On the basis of this landed position, and
wielding threats to move the terminus elsewhere, the CPR induced the
existing land owners in lots 185, 196, and 181 on either side of its 480-acre
parcel on the peninsula to give the company one-third of their holdings
(Figure 2). The CPR then set about moving the locus of economic activity
from the Hastings mill and the old Granville town site to its land — lot 541.”
The intent and effect was to increase the value of the CPR land grant, but
the reorientation of the commercial centre also symbolized a shift in the
economic base. Lumbering (the early industry around the inlet) remained
important, and an industrial salmon fishery expanded rapidly at the mouth
of the Fraser River, but work associated with the railway and with the sale
and development of land quickly dominated the urban economy. “Railroad
and real estate interests,” suggests historian Robert McDonald, “rather than
wholesale merchants, lumbermen or salmon canners were Vancouver’s in-
itial city-builders.”" In these early years, real estate development and a range
of supporting commercial activities underwrote Vancouver’s economy, not
the resource-rich hinterland. By 1891, after six years of rapid growth, the
industrial camp of 400 had grown to a town of nearly 14,000.

As Vancouver grew, its relationship with the CPR changed. The city’s
early supplication and deference was replaced, by the early 189o0s, with “a
more matter-of-fact, businesslike tone.”> The relationship became strained
when, in 1892, Vancouver funded a competitor railway to build a link with
the Northern Pacific Railway in Washington State. The link was not built,
but the fact that Vancouver would encourage it revealed a different city from
the one that just a few years earlier had so assiduously courted the CPR. In-
deed, through much of the 189os, the city would battle the railway company
to the Supreme Court of Canada over a right of public access across CPR land
to the waterfront.> The City eventually lost this dispute — the SCC denied
it the right to extend Gore Avenue across company land — but access to the
waterfront, much of it CPR controlled, remained disputed.

Following its early efforts in the commercial core, the CPR turned to sub-
dividing and selling the large tract of land south of False Creek — lot 526. It
marked out a grid, establishing a pattern of numbered east-west avenues and
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named north-south streets. Ontario Street, the eastern boundary of the CPR
land grant, marked the dividing line between a working class east and more
affluent west.* An increasingly dense network of electric street-rail lines,
known as the inter-urban railway, served, and in some cases preceded, resi-
dential development. Replicating the federal and provincial governments’
strategies of land for railways, the CPR gave lots to the Vancouver Electric
Railway & Light Company in exchange for building and operating streetcar
lines. In 1902, the CPR built its own rail line from False Creek to Steveston,
the centre of the salmon-canning industry on the Fraser River. Operated by a
subsidiary, the Vancouver & Lulu Island Railway, it began as a steam-hauled
passenger and freight service, but was converted to an electric inter-urban
line when the British Columbia Electric Railway Company took over its
operation in 1905. Passenger service continued until 1954 and freight service
until 2001. This was the line, the Vancouver portion of which is shown in
Figure 1, that became known as the Arbutus Corridor.

CPR and the Re-Making of Vancouver

Statistically speaking, Vancouver is Canada’s third largest urban area. In fact,
Vancouwer is nothing but an overblown company town. The company, of course, is
the CPR. Vancouver was a creation of the CPR and its fate has always been
intimately tied to the railway company.®

TrE pECIsioN oF the CPR to build its rail yards on the north shore of False
Creek established the inlet and the land around it as the industrial workshop
of Vancouver. By 1891, six of the eight sawmills in the city clustered around
False Creek. They were followed by bricks, cement, lime, sand, and gravel
works, and by manufacturers of furniture, doors, and windows, many of
them serving the local market as the city grew rapidly around the inlet. In
the early twentieth century, various metal works and machine shops lo-
cated on False Creek, and then, with the outbreak of World War I, several
shipbuilding yards.” The large shipbuilding yards closed shortly after the
war, and by the late 1920s, parcels of vacant and under-utilized land marked
an industrial region in decline. The depression of the 1930s hastened False
Creek’s demise as the city’s industrial workshop, and squatting commun-
ities settled portions of shoreline between the factories and mills.”®* World
War Il reversed the decline only temporarily. Part of the problem was access.
Shipping raw materials to the inlet and finished products out had become
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increasingly difficult as the city grew around False Creek. Local residents
were also increasingly vocal about the problematic by-products of industry,
particularly air and water pollution.

The City’s initial response was to retain and revitalize the industrial char-
acter of the area. The influential Bartholomew Report, prepared for Vancou-
ver’s Town Planning Commission in 1928, recommended as much: “it [False
Creek] should be encouraged as an industrial entity of extreme usefulness
to Vancouver.”” And as late as 1967, Vancouver city council passed a bylaw
declaring “the land abutting False Creek be retained as an industrial area.”
This bylaw was city council’s response to a motion from Vancouver’s elected
parks board to establish a 1,000-foot-wide strip of parkland around the inlet,
part of an effort to create a natural amenity that would attract residents to
high-density, inner-city living.> The parks board was not alone in beginning
to re-think the uses of False Creek, and city council, not six months later,
re-examined its recently stated intent to maintain False Creek’s industrial
character.> Then in 1968, the City became one of the principal landowners
around the inlet when it acquired most of the south shore of False Creek in
a land swap with the provincial government. This led, beginning in 1974, to
the City’s redevelopment of the south shore and to what geographer David
Ley describes as “a picturesque, medium-density, human-scale landscape,
with mixed residential, commercial and leisure uses.” The federal govern-
ment contributed as well, remaking its industrial land on Granville Island
as public market.>

The CPR was also beginning to rethink its large rail yard on the north
shore of False Creek. In the early 1960s, as part of a significant corporate
reorganization, the CPR created subsidiary companies to operate its com-
ponent businesses. One was Marathon Realty, established to manage and
develop land that the parent company did not require for its railway oper-
ations. In Vancouver, this included the remnants of the original land grant
(several golf courses and a large 250-acre parcel in the middle of the ori-
ginal grant) and the expendable parts of its rail operations. Marathon Realty
began with the non-railway lands, but then turned to its rail yards on False
Creek. In December 1968, several months after the City reversed its indus-
try-first policy for False Creek, Marathon Realty announced plans for a mas-
sive housing complex to occupy much of its rail yards.>® False Creek, one of
the early iterations of the proposal began, “is an unplanned conglomeration
of logbooms, railyards, dilapidated buildings and congested waterways. It is
the home of warehouses and industry dependent on rail and water transpor-
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tation to service a complex urban structure, Vancouver. While the city grew
around it with alarming speed, False Creek deteriorated.”” The concept
drawings and scale model proposed a modernist marvel of urban redevelop-
ment, including twenty high-rise towers (averaging thirty-five stories) inter-
mixed with terraced housing and parks, and served by an expressway: “In
essence,” said the designers, without any apparent irony, “a suburb of 20,000
people” in the heart of the city.?

Marathon refined the proposal over the next few years, reducing the
proposed residential development to 14,000 people and changing the mix
of residential and commercial uses, but it was not until June 1974, that the
City rezoned the Marathon lands from “industrial” to “comprehensive de-
velopment” so as to allow a development of this nature to proceed.? This
rezoning, which massively increased the value of the land, provoked criti-
cism that the company was the undeserving recipient of windfall profits,
and the conclusion, expressed above, that Vancouver, Canada’s third-largest
city, remained a company town2° But Marathon Realty did not develop these
lands. The City thought the proposed density too high and insisted on more
non-market housing than Marathon was prepared to build>* While the land
lay in limbo, its remaining industry on short-term leases, the parcel came to
the notice of the provincial government. In 1980, it acquired the large parcel
on False Creek from Marathon Realty as the future site for the world expos-
ition to be held in Vancouver in 1986. When Expo '86 ended, the province, in
a controversial single transaction, sold the land to one of Hong Kong’s most
prominent and successful developers, Li Ka-shing. He would develop the
property under the auspices of Concord Pacific3* Marathon Realty turned its
attention to the redevelopment of its land on the other side of the downtown
peninsula at Coal Harbour?

Among its land holdings around False Creek, the CPR retained a rail line
that extended parallel to the south shore of the inlet and behind the city-
owned land at the waterfront (Figure 3). Known as the False Creek Right-
of-Way, the spur, which connected to the Arbutus Corridor, had served the
industries on the south shore of False Creek. The CPR decommissioned the
line in 1989 and entered negotiations for its sale to the City, which imagined
this fifty-foot-wide strip as part of an electric streetcar network. Negotia-
tions broke off in 1993, and in 1995 the CPR turned to the City to request
that the right-of-way be re-zoned to permit multi-family housing. However,
several parcels at the western end of the right-of-way were already zoned
for commercial use and, early in 1995, the CPR sold a single lot to a private
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developer who built a coffee shop and leased it to Starbucks, effectively sev-
ering the right-of-way from the Arbutus Corridor (Figure 3)3* Responding
to criticism that the City had not acted early or quickly enough to forestall
the sale and preserve the right-of-way, the City’s director of land use and de-
velopment argued that “a municipality cannot use its zoning powers to limit
use of privately owned lands so as to preserve an historic corridor for future
transportation purposes. The land on which the new Starbucks is being con-
structed could not be “sterilized” as Ward [the critic] would seem to prefer.”»
The City would do just that several years later with the Arbutus Corridor. In
the meantime, fearing loss of more of the False Creek right-of-way, the City
acquired a portion of the remainder, approximately 1.5 kilometres, from the
CPR for $8.95 million.

One other parcel of CPR land needs mention before turning to the Ar-
butus Corridor. In 1886, to bring its line across False Creek to English Bay,
the CPR acquired a strip of land through Squamish Indian Reserve No. 6,
False Creek The reserve, allotted in the 1860s and expanded by the federal-
provincial Joint Indian Reserve Commission in 1876, sat at the entrance to
False Creek and, after 1886, was surrounded by the CPR land grant (Figure
2)7 Instead of crossing the inlet to adjoin its land on the south shore of False
Creek, something it could easily have done given that it owned most of the
land around the inlet, the CPR used 3.5 acres of Indian reserve. It reduced
the reserve by another seven acres in 1901 to connect the Vancouver and
Lulu Island Railway line (later the Arbutus Corridor) to the trestle bridge
across False Creek. In 1913, the City and Province induced the Squamish
residents to leave the reserve. After this, the reserve was further reduced for
other purposes until, in 1947, it was formally surrendered® That surrender
and the circumstances leading to it precipitated a specific claim and legal
action that, in 1999, produced a $92.5 million settlement to compensate the
Squamish Indian Band for the entire False Creek reserve, except the por-
tion acquired by the CPR» When the federal government learned that the
CPR had listed for sale the former Indian reserve, it turned to the courts to
recover the land on the grounds that the land reverted to Canada when the
CPR ceased to use it for railway purposes. The Squamish, Musqueam, and
Burrard Indian Bands claimed that if the land reverted to Canada, it did so
as Indian reserve held in trust for the bands. In 2002, the British Columbia
Court of Appeal ruled that the ten acres of land reverted to the Squamish as
Indian reserve.* This decision excised the first few hundred metres of the
Arbutus Corridor from the city’s jurisdiction (Figure 3).
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Figure 3. False Creek Right-of-Way. (In 1996, the City acquired the False Creek Right-of-Way
between the Arbutus Corridor and Cambie Street from the CPR after the company sold a
small segment to a developer who built a coffee shop and leased it to Starbucks, severing the
right-of-way from the Arbutus Corridor. In 2002, the British Columbia Court of Appeal ruled
that ten acres of CPR land, which had been Indian Reserve, should be reserve again. This
decision removed the northern-most portion of the Arbutus Corridor — the crescent-shaped
portion that was part of the Indian reserve — from the city’s jurisdiction.)

Such was the urban, corporate, and political context from which the dis-
pute over the Arbutus Corridor emerged. By the end of the 1970s it was clear
that False Creek’s industrial era was ending. The federal government and
the City had re-made Granville Island as a public market and much of the
inlet’s south shore as a moderate-density residential neighbourhood with a
mix of parks, townhouses, and apartments. The province had acquired most
of the CPR’s railway lands on the north shore for a world exposition, then for
massive residential development. The transformation of False Creek from an
industrial zone to a dense, residential neighbourhood has been hailed as a
model of inner-city redevelopment,* but it also sealed the fate of the Arbu-
tus Corridor as a viable freight line. Without industrial customers, the CPR
began looking at other uses for its forty-five acre corridor. Under the auspices
of Marathon Realty, the CPR had become a land developer. Although its
False Creek lands were developed by another firm, the company was work-
ing on other large development projects and the Arbutus Corridor presented
such an opportunity.+ Finally, it was clear that the City was actively seek-
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ing to preserve the remaining rail corridors in the city. It had purchased the
False Creek Right-of-Way from the CPR, but that was a relatively small par-
cel compared to the ten kilometre, forty-five acre Arbutus Corridor, which,
in 2000, the City regulated to preserve as a transportation corridor for trains,
public transit, or human-powered locomotion.

The Arbutus Corridor Official Development Plan

WitH THE DEMISE OF an industrial False Creek, the CPR concluded that the Ar-
butus Corridor was no longer economically viable for hauling freight. Rec-
ognizing this, and the possibility that the unique strip of land might again
transport people by rail, city council passed a resolution in 1986 declaring
that “the Arbutus rail corridor (V and LI Line) be preserved as a potential
rapid transit corridor between downtown Vancouver and Richmond.””> The
council passed a similar resolution in 1992 “reiterat[ing] its desire to main-
tain the Arbutus right-of-way as a transportation corridor.** Over the next
few years, a series of plans and policy statements — the Vancouver Green-
ways Plan (1995), the Vancouver Transportation Plan (1997), and the Vancou-
ver Regional Context Statement Development Plan (1999) — announced a
similar intention to preserve several rail corridors, including the Arbutus
Corridor, for rail or transit, or as greenways.# The Regional Context State-
ment of 1999, Vancouver’s component of the greater metropolitan area’s
strategic plan, provided that “the existing rail corridors along the Arbutus
corridor and Grandview Cut are considered for a combination of rail, transit
and Greenways uses.”® In September 1999, the City adopted this document
as an Official Development Plan.+

The 1999 Regional Context Statement situated Vancouver’s planning
within the four broad goals of the region-wide strategic plan: 1) protect the
green zone; 2) build complete communities; 3) achieve a compact metropol-
itan region; and 4) increase transportation choice.#* The provision for the
Arbutus Corridor was included within the first goal — to protect the green
zone — and was an apparent restatement of existing policy. However, the
choice of language — “considered for” rather than a stronger “designated
for” — suggested that this was still a subject for discussion. Nonetheless,
under the Vancouver Charter (the provincial statute conferring Vancouver’s
municipal powers), the effect of adopting an official development plan (ODP)
is to make it “unlawful for any person to commence or undertake any de-
velopment contrary to or at variance with the official development plan” and
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to prohibit city council from authorizing any development that is contrary
to the plan.#

Within this statutory framework, even the language of “considered for”
concerned the CPR. Earlier in 1999, the company had informed the City that
the Arbutus Corridor was no longer “economically viable for rail use” and
that it was planning to discontinue rail service. In doing so, the company
suggested that it was “open to working with the city to develop a vision for
future uses of the Arbutus Corridor lands” and that it “would like to ex-
plore options that might exist to achieve our respective objectives. One pos-
sible opportunity,” the company continued, “is for the re-introduction of the
Arbutus Corridor into the adjacent neighbourhood in a way that achieves
public objectives at no additional expense to taxpayers while achieving a
fair return to CPR.”* Given this redevelopment plan, an ODP that appeared
to limit the corridor to transportation was problematic. In October 1999, the
CPR filed a petition in the British Columbia Supreme Court to set aside the
bylaw adopting the Regional Context Statement as an official development
plans* The company maintained that the ODP presented a “fundamental
change” in city policy and an unacceptable limit on its use and development
of the corridor> Among various grounds, the CPR claimed that the bylaw
“designates private lands for public use” and that it “constitutes a taking.”s>

At a meeting with city officials in March 1999, before the City had made
the Regional Context Statement an official development plan, the CPR pre-
sented a “draft option for enhanced use of the Arbutus Corridor” and a plan
for community consultation. The community consultation was part of a re-
quired process that the CPR hoped would lead the City to rezone the land to
accommodate the proposed development. The draft included photographs
of the corridor as it existed, accompanied by a landscape architect’s sketches
of segments of the corridor with various combinations of residential and
commercial space, green-way and bike-way routes, parks, and community
gardens*

In 2000, with its legal action over the Regional Context Statement on hold
pending discussions with the City on the future of the Arbutus Corridor,
the CPR forged ahead with a round of community consultation about the
corridor and its proposed redevelopment. In June, the company informed
the City that approximately 8o percent of those who participated in the con-
sultation felt that the lands should be purchased by a public body for public
use The public uses included greenways, but possibly also the route for
the proposed Vancouver-Richmond transit line. The building of this line de-
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pended on significant provincial and federal support, and on the Vancouver
2010 Olympic bid, none of which had yet been secured, but the regional tran-
sit authority had also identified the Arbutus corridor as a viable route and
sought to preserve it as an option*

It had become increasingly clear to the City that the CPR was preparing
to sell or develop the Arbutus Corridor. The mooted price was $100 million, a
figure that the CPR never confirmed, but then the City did not seem inclined
to negotiate for the corridor>” However, the City was concerned about the
future of the corridor and that the possibility of a continuous transit line or
greenway might be lost. The lots in the corridor north of 16th Avenue were
already zoned for mixed residential, industrial, and commercial uses so once
the CPR decommissioned the line, it could apply for and would be entitled
to receive development permits for projects that fit within the zoned uses.
Remembering the Starbucks development on the False Creek Right-of-Way,
which the City had been obliged to permit because it fit existing zoning,
and fearing the same might happen on parts of the Arbutus Corridor, city
council adopted an Arbutus Corridor Development Plan in June 2000, limit-
ing the uses of the corridor to a public thoroughfare® It also set in motion
a process for public meetings so that the development plan might become a
legally binding official development plan. In the meantime, council included
a provision, permitted under the Vancouver Charter, which enabled the City
to withhold requests for development permits pending the consideration of
an official development plan.

Public hearings about the Arbutus Corridor ODP proceeded in July, as
one scheduled evening for comment became four to accommodate all the
speakers® They included the CPR, which spoke out strongly against what it
viewed as the sterilization of its property interests, but also many local resi-
dents who were concerned about the prospect of public transit, particularly
elevated public transit, in their neighbourhood. Following these hearings,
on 25 July 2000, council adopted the earlier development plan (approved in
June) as the Arbutus Corridor Official Development Plan (“Arbutus Corridor
ODP”) (Appendix A).° The plan reserved the Arbutus Corridor as a green-
way or for transportation, including rail, transit, or cycling, but not for motor
vehicles or for elevated transit such as the SkyTrain system. This last provi-
sion had been added after the public hearings, confirming for some that the
City treated its more affluent west side differently from its east side, through
which the SkyTrain already ran.®* At the public hearings a representative
for the recently formed Arbutus Corridor Residents” Association, organized
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to lobby against public transit on the Arbutus Corridor, suggested that the
west side had been and should continue to be treated differently: “We are the
people that live in your neighbourhood. We are dentists, doctors, lawyers,
professionals, CEOs of companies. We are the creme de la creme in Vancou-
ver. We live in a very expensive neighbourhood and we're well educated and
well informed. And that’s what we intend to be.”®> By weight of numbers,
influence, or both, SkyIrain would not run through the city’s west side.

The Regional Context Statement ODP may have been of uncertain effect
on the CPR’s rail line, but there was no doubt that the Arbutus Corridor ODP
dramatically curtailed the company’s development options in the forty-five
acre parcel. In a letter sent to the City between the passing of Arbutus Cor-
ridor Development Plan in June and the ODP in July, the company’s vice-
president of real estate demanded the production of numerous documents
and more time before the public hearing. He added, “[t]he taking of such sud-
den and drastic action breeds cynicism with our governmental institutions,
and simply serves to discourage parties from acting in the cooperative and
open fashion that the CPR has.” He continued that rail use in the corridor
“can no longer be economically viable” and, therefore, “the bylaws amount
to a downsizing to a public thoroughfare consisting of public uses and non-
viable uses, all in the context of preserving the Corridor for future public
use.”® In August the CPR revived its court proceedings against the City, fil-
ing a new petition to quash the Arbutus Corridor ODP on the grounds that it
was an unjustified and uncompensated taking of the CPR’s private property
for a public purpose.

CPR v City of Vancouver

Tue CPR cLAIMED THE process that produced the Arbutus Corridor ODP had
been unfair, that the City had no jurisdiction to pass such a bylaw, and that
the bylaw amounted to a taking of its property for which it should be com-
pensated. At trial, heard over nine days in June 2002, Brown | conflated the
issues into a single question: Was the bylaw within the powers granted to
the City under the Vancouver Charter?®+ She concluded that it was not. “The
Vancouver Charter does not give the Cty the power to use the vehicle of an
official development plan to denude a private property of all use, except as
a public thoroughfare, without acquiring title to the property, or reaching
some agreement with the land owner.”® The City argued that, even if a tak-
ing had occurred, which it did not admit, then the Vancouver Charter excused
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the City from the need to compensate: under section 569(1), a zoning bylaw
“shall be deemed as against the city not to have been taken or injuriously
affected by reason of the exercise of any such powers or by reason of such
zoning,” and further, that “no compensation shall be payable by the city.”
However, Brown ] concluded that this provision was insufficiently specific
and that the legislature would need “much clearer language” to enable the
City to designate private land as public thoroughfare without compensating
the private owner. In doing so, she presented the following scenario:

The City’s interpretation leads to this result: a person may acquire a bare lot
in the City of Vancouver which is zoned for residential development and is in
every respect appropriate for residential development. Before that develop-
ment occurs, the City may pass an official development plan which desig-
nates that particular lot as a public park, even though it remains zoned for
residential development. Thereafter, the owner of that property may not de-
velop the property in any way other than as a public park. The City need not
acquire that property and may never acquire the property because the City is
not compelled to undertake any of the developments shown on the plan. The
individual has been deprived of all of the benefits of ownership of that land
and has only the burden of paying taxes and, presumably, maintaining the
property. Should the individual fail to keep the grass cut, the City would be
able to cut the grass and charge the individual with the expense of doing s0.%

This scenario blanched the corporate personality of the CPR or the
uniqueness of the Arbutus Corridor from the case before the court, but it re-
vealed for Brown | “an absurd result.” “Legislation,” she concluded, “should
not be interpreted to produce an absurd result.”” However, rather than de-
clare, as the CPR had requested, that the Arbutus Corridor ODP constituted
a taking for which compensation was due, she ruled that the bylaw creating
the ODP was invalid and set it aside.

The CPR felt vindicated, and representatives of the business commun-
ity and development industry expressed their strong support for the de-
cision.®® However, the City appealed, and the British Columbia Court of
Appeal (BCCA) granted the appeal. Justice Esson, joined by Donald ] and
with whom Southin ] (in separate reasons) concurred, found that the City
had ample authority under the Vancouver Charter to pass the Arbutus Cor-
ridor bylaw.* Moreover, he held that the bylaw, while perhaps “unfair” from
the CPR’s perspective, was an entirely appropriate response given the public
interest in preserving the corridor, the uncertainty of eventual uses and of
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funding for them, and the CPR’s move to redevelop the land” Having es-
tablished the validity of the bylaw, Esson ], in a few short paragraphs and
without citing case law, concluded that the Arbutus Corridor ODP did not
amount to expropriation or to a taking of private property that entitled the
CPR to compensation’* He then considered and dismissed the CPR’s proced-
ural arguments: that the City had failed to disclose pertinent documents, that
the City had provided inadequate notice of the public hearings, and that the
City had improperly changed the wording of the bylaw after the public hear-
ings. Justice Esson also dismissed the argument that the City had improperly
attempted to depress the value of the land in order to acquire it more cheaply.

Justice Southin concurred, but clearly thought the City should move to
acquire the land. By the time the BCCA issued its decision in April 2004,
the Olympics had been awarded to Vancouver and Cambie Street had been
announced as the route for the Vancouver-Richmond transit line. The Ar-
butus Corridor would not be needed as the main north-south public tran-
sit thoroughfare. Given this development, Southin J, in her acerbic fashion,
wrote “the bylaw in issue now can have no purpose but to enable the in-
habitants to use the corridor for walking and cycling, which some do (tres-
passers all), without paying for that use. The shareholders of the CPR,”” she
continued, “ought not to be expected to make a charitable gift to the inhabit-
ants,” and the City should move to acquire the land or the province should
intervene to impose a settlement”? Although not agreeing with Brown J at
trial that the bylaw produced an absurd result, she did think “[t]he present
impasse is an absurdity unworthy of this Province which, on its way to the
2010 Olympic Games, is asserting to all and sundry that it is a marvellous
place.”7

Between trial and appeal, the CPR had applied to the City for permits
to build twenty-four residences on parcels at the north end of the corridor.
It was, claimed the CPR, a signal to the City that the company intended to
sell the land, either to the City or, were it not prepared to pay market value,
to another purchaser. The City refused the applications, announcing that it
would not process them, unless forced by a court order, while the Arbutus
Corridor ODP bylaw remained before the courts?> However, it was also clear
that relations between the CPR and the City were strained beyond what one
would expect from litigation. Justice Esson noted that “this proceeding has
been litigated with an intensity which seems somewhat inconsistent” with
a dispute over the interpretation of a municipal charter’® Construed as an
exercise in statutory interpretation, the intensity may well have been sur-
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prising, but is less so if one understands the case, which the parties did, as
a dispute over the rights of a holder of private property and the capacity
of a public body to exercise its authority over those rights. Moreover, the
dispute over the Arbutus Corridor had not arisen in isolation. The City was
understandably vigilant, perhaps even distrustful of the CPR after the com-
pany “Starbucked” the False Creek Right-of-Way in clear contravention of
the City’s desire to keep that corridor intact. For its part, the CPR perceived
that the City had not engaged in what the company thought were good-faith
attempts to find a compromise that respected its property interests in the Ar-
butus Corridor while achieving the City’s goals to enhance public amenities.

Opposition to the Court of Appeal’s decision was as quick as its sources
were predictable. The CPR announced immediately that it would appeal to
the Supreme Court of Canada (SCC);”” the Business Council of British Col-
umbia suggested that the decision would “have a chilling effect on invest-
ors” and that it continued “a slow erosion of property rights in BC”;7® the
Chamber of Commerce wondered “whose rights might other BC munici-
palities trample tomorrow”;? and a former director of the Urban Develop-
ment Institute, the association of real estate developers, concluded that the
municipal legislation, as interpreted by the courts, “denies property rights
to owners of land, regardless if the landowner is the CPR or an ordinary
Vancouver homeowner.”*

The litigation would continue with the CPR seeking and receiving leave
to appeal to the SCC. Once there, McLachlin CJ, writing for the court, framed
the appeal around three questions, the second of which brought the issue of
private property and public authority to the fore:

1. Was the ODP Bylaw beyond the statutory powers of the City?
2. If not, must the City compensate CPR for the land?
3. Should the bylaw be set aside for procedural irregularities?*'

On the first and third questions, the SCC agreed with the BCCA: the Van-
couver Charter provided the City with ample authority to pass the bylaw™
and there were no procedural irregularities that required setting it aside.®
On the question of compensation, which had been argued before but never
squarely engaged by the lower courts, the SCC took the opportunity to make
its first statement on the law of de facto expropriation or regulatory taking —
the SCC used the hybrid “de facto taking” — since its 1985 decision in British
Columbia v Tener
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In an efficient twelve paragraphs, the SCC set out the test for de facto taking
and concluded that it had not been met. The Court drew, briefly, on a trio of
cases, including its decisions in Manitoba Fisheries Ltd. v The Queen® and Tener,
and the Nova Scotia Court of Appeal in Mariner Real Estate Ltd. v Nova Scotia,®
to hold that a de facto taking required: “(1) an acquisition of a beneficial inter-
est in the property or flowing from it, and (2) removal of all reasonable uses
of the property.”” Of the first requirement, the SCC held that “[t]he City has
gained nothing more than some assurance that the land will be used or de-
veloped in accordance with its vision, without even precluding the historical
or current use of the land;” it had not acquired a beneficial interest.*® Of the
second requirement, which it drew from Mariner, the SCC held that the bylaw
did not prevent the CPR from using the land as it had done since 1902 — as
a railway — and therefore that not all reasonable uses had been removed.
Moreover, the SCC went on to say that even if the CPR could make out a claim
for de facto taking at common law, the provisions in the Vancouver Charter im-
munized the City from such a claim.* Although evincing sympathy for the
CPR’s position at the beginning and end of her judgment, McLachlin CJ held
that the bylaw was valid and that the City was not required to compensate
the company for the restrictions on its use of the land.

City councillors were understandably pleased that the City’s zoning
power had been upheld. Business and developer organizations, on the other
hand, called for legislative change to reduce municipal power because of the
threat it posed to private property.® The CPR, which had initiated another
visioning process for the Arbutus Corridor before the SCC released its judg-
ment, felt it was back where it had been in 1999 when it told the City of its
intent to sell the land.* In some ways it was, although, as an editorial in The
Vancouver Sun suggested, the decision relieved the City of any pressure to ne-
gotiate: the land would remain zoned as a public thoroughfare, but the CPR
had no intention of reviving passenger or freight rail service, and the City
was not ready to purchase the land for what the CPR believed it was worth,
so nothing would happen.®> Indeed, nothing has happened.

“Trespassers All”: Reflections on an Urban Landscape and a
Constitution without Property

IN May 2001, THE last train rolled along the Arbutus Corridor. Vancouver-
ites who use the corridor — “trespassers all,” according to Southin ] — do
so with impunity. However, it is not obvious that one is a trespasser when
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walking, running, or biking along the Arbutus Corridor, as many do. The
tracks are still in place, increasingly rusty from lack of use and overgrown in
places with blackberry brambles, but the “Private Property No Trespassing”
signs that once announced its perimeter have largely disappeared. There are
no fences (Figure 4). Even if one knows that the CPR holds title to the land,
the trespasser label hardly seems to apply. Garden plots occupy stretches
of the municipal boulevards that border the corridor, their edges marking
a boundary between public and private land that is otherwise indistinct.
Generally the gardens occupy city land, but, in a few places, gardeners have
used the rails themselves as one side of a raised bed.”

Discussions between the City and the CPR
over the corridor have occurred sporadic-
ally since the SCC decision, but without any
sense of urgency, at least not from the City.%+
The last visioning process, commissioned by
the CPR but conducted independently by an
eminent panel of academics, planners, and
others, recommended in 2007 that the corri-
dor and adjacent city streets should be used
“to accommodate a continuous greenway
and possible future transportation route
with carefully considered opportunities for
development in select locations.”> The panel
imagined that residential and commercial
development along portions of the corridor
would generate the funds for the City to ac-
quire the land and build the recommended
public infrastructure. Moreover, this de-
velopment could fit with the city’s “EcoDen-
sity Initiative” to add affordable housing in
ways that reduced the ecological footprint of
the city’s residents.”® The panel also suggested
that the development could be a showcase for

sustainable urban infill development when

attention turned to Vancouver for the 2010  Figure 4.The Arbutus Corridor,

looking north towards 16th Ave.,
shortly after the SCC decision in
February 2006. Photograph Glen
with its development of an athlete’s village Baglo, The Vancouver Sun.

Winter Olympics. However, perhaps because
of that event and the City’s preoccupation
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on False Creek, the Arbutus Corridor received relatively little of the City’s
attention. The SCC’s decision in CPR v City of Vancouver did not require it.

If little has happened to the much-debated urban land since the SCC deci-
sion, what is the effect of CPR v City of Vancouver on the law of constructive
taking? Perhaps most importantly, the fact that the SCC declined to construct
a taking for which the City would have to compensate the owner confirms
that the courts will continue to play a relatively small role in balancing the
interests of private property owners and public authorities, much smaller
than they do in the United States. In the United States, the doctrine has de-
veloped under the constitutional protection for property — “nor shall private
property be taken for public use, without just compensation™” — and the
US Supreme Court’s 1922 decision in Pennsylvania Coal v Mahon “that while
property may be regulated to a certain extent, if regulation goes too far it will
be recognized as a taking” requiring compensation.?® Since that decision, and
many others which have followed it, the spectre of regulatory taking and the
possibility that a court will order compensation has loomed over municipal
zoning and a great many other actions by public authorities in the United
States that have the capacity to limit the rights of private property.

“At some point,” writes Bruce Ziff in a rephrasing of Penn Coal, “admit-
tedly hard to locate, excessive regulation must be seen as equivalent to con-
fiscation,”” and in a small handful of cases Canadian courts have ordered
compensation for a constructive taking. *° But unlike the United States,
where judicial review of the actions of public authorities has played an im-
portant role in determining that location, in Canada it hardly has. Canadian
courts, while consistently expressing sympathy for property owners, seem
reluctant to intervene. Gregory Alexander, in using Canada as an example of
a liberal constitutional democracy without constitutional protection for pri-
vate property, notes “surprisingly little case law” on how much state inter-
ference with the traditional incidents of ownership is too much.”* However,
the lack of judicial involvement is not surprising if understood in the very
legal and political context that Alexander describes: that of a liberal consti-
tutional democracy without constitutional protection for private property.

In her comparative analysis of constructive takings law in the United
States, Australia, and Canada, Donna Christie suggests that “the constitu-
tionalization of property enshrines the courts, rather than legislative bod-
ies, as the primary arbiters of the private property/public interest conflict.”
This has certainly been the result with the rights that did end up in the
Charter of Rights and Freedoms; the courts have become much more active
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than they were pre-Charter in patrolling the lines that mark the boundaries
between individual rights and state authority.> “Canada’s decision,” she
continues, “not to constitutionalize property manifested the nation’s inten-
tion that both the public and private aspects of property should continue to
be fully realized through federal and provincial legislative action” rather
than the courts.” How accurately the absence of a right to private property
among enumerated constitutional rights reflects or manifests a national in-
tention is debateable, and there have been various attempts since the Charter
was adopted in 1982 without protection for private property to insert that
protection,’ but the non-constitutional nature of property rights in Canada
has situated the balancing of public regulation and private property in legis-
latures and the democratic process, and not in the courts.

From various perspectives, some argue that this is as it should be. To
constitutionalize property rights, suggests Jennifer Nedelsky, is to reinforce
the idea of property rights as prior to the state, to place inappropriately the
burden of justifying any interference in those rights for public purpose on
government, and to establish an irresolvable conflict between private and
public interests.™® Others suggest that property owners are not a minority
that need constitutional protection from systematic majoritarian bias against
their interests.”” In fact, property owners enjoy substantial statutory, if not
constitutional, protection of their property rights in the expropriation acts
that compel compensation, usually at market value, when the state takes pri-
vate property. The acts are generally silent on the question of constructive
taking: the provision in the Vancouver Charter, which expressly precludes a
finding of a taking when the City regulates property, is rare.””® Courts will
still intervene when the regulation amounts to a complete or virtually com-
plete confiscation of property rights; CPR v City of Vancouver affirms this,
although it also confirms that the standard for establishing constructive tak-
ing will be difficult to meet.

Russell Brown has argued that courts need to become more involved in
light of what he perceives to be “the unavoidable and likely imminent in-
fluence of NAFTA” in the realm of takings.” As one of the many foreign
investment protection agreements that Canada has signed, the North Amer-
ican Free Trade Agreement (NAFTA) provides that expropriation of a prop-
erty interest or “measures tantamount to expropriation” will give rise to a
right to compensation for foreign investors.”® Some have suggested that this
provision imports the US law of regulatory taking into Canada, at least for
foreign investors.” Ziff recommends vigilance, but offers a more ambiguous
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reading of the emerging body of NAFTA tribunal decisions, suggesting that
it is not clear that the protections for foreign investors will diverge sharply
from those for their domestic counterparts.”* In either event, Brown casti-
gates the SCC for its failure in CPR v City of Vancouver to construct a more
robust doctrine of constructive taking.”> The SCC'’s analysis of de facto tak-
ing in CPR v City of Vancouver, while more expansive than that offered in the
lower courts, is certainly truncated. Partly, this may reflect a court that is led
by a consensus-building chief justice with a penchant for crisp judgments.
However, it is the absence of property rights in the constitution that has pre-
vented the courts from becoming the principal arbiters in the balancing of
property rights and public regulation. It may be the insertion of these rights
in quasi-constitutional documents, such as NAFTA, that eventually compels
greater domestic judicial attention.

Whether courts become more involved or not, it will remain difficult to
establish a precise rule of general application for how much regulation is too
much so as to amount to a taking of property. Whether regulation amounts
to a taking should depend not only on the provisions that restrict use, but
also on the nature of the property interest in question, the history of its use
and past regulation, and perhaps even on the relationship between owner
and regulating authority. When one considers whether the restricting of the
Arbutus Corridor to a public thoroughfare amounts to a taking, it matters
that the land in question is a long-standing rail corridor owned by an en-
tity with extensive history of property sale and development in the city, and
not simply the “bare lot” acquired by an individual who wishes to build a
residence but is prevented from doing so when the lot is designated a public
park, as in Brown ]’s imagined scenario in her trial court decision.

Because the SCC declined to find a taking in CPR v City of Vancouver,
what occurs on the Arbutus Corridor, and how, is a major decision that lies
primarily with the city. For such an important and unique parcel of land that
was for most of a century a significant part of the city’s transportation infra-
structure, this is how it should be. However, the Arbutus Corridor remains a
private rail corridor, although one that is not likely to be used again for this
purpose as the city has changed around it. Public transit once seemed a pos-
sible use, but the choice of a different location for the main north-south line
means that the Arbutus Corridor would be no more than a secondary transit
route, if so used at all.’+

When the CPR and the City will return to negotiations over the parcel
remains an open question, as do the results of those negotiations. Will the
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City acquire the land and direct its redevelopment as it did in the 1970s with
the False Creek South neighbourhood? Will it acquire the land and then of-
fer parcels on long-term leases to developers as it did with the Olympic vil-
lage site in the 2000s? Will the CPR or another owner work with the City to
develop a mix of privately held buildings and public amenities, as occurred
on the former Expo lands on the north shore of False Creek? In a rapidly
developing city with the highest residential land prices in Canada, it seems
unlikely that the Arbutus Corridor will remain in its present state indefin-
itely, but redevelopment of the land will depend on basic agreement between
the CPR and the City over the appropriate realms of the public and the pri-
vate. This was the issue in CPR v City of Vancouver; it is this boundary that
the doctrine of constructive taking attempts to define and which the CPR
and the city continue to dispute. How this question is resolved over this ten
kilometre, forty-five-acre strip of land will have a significant impact on the
urban landscape that surrounds it.
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Appendix A

Arbutus Corridor Official Development Plan**

Section 1: Background

1.1 Application

This plan applies to those lands in the City of Vancouver described as the
Arbutus Corridor within the boundaries shown on Maps 1 to 25 attached
to this plan.

1.2 Intent

The intent of this plan is to provide a context for the future of the Arbutus
Corridor.

The Arbutus Corridor has been used for many years for a rail line and
this plan accommodates this use, but also provides for a variety of other
uses.
This plan is derived from broad public processes associated with the fol-
lowing existing City plans:

(a) CityPlan,

(b) Vancouver Transportation Plan, and

(¢) Vancouver Greenways Plan,

which plans determined the importance of providing corridors for im-
proved rapid transit and opportunities for increased walking and biking
as part of the City’s transportation network.

Section 2: Designations

2.1 Designations for the Arbutus Corridor

This plan designates all of the land in the Arbutus Corridor for use only
as a public thoroughfare for the purpose only of:
(@) transportation, including without limitations:
i) rail;
ii) transit; and
iii) cyclist paths
but excluding;:
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(iv) motor vehicles except on City streets crossing the Arbutus
Corridor; and

(v) any grade-separated rapid transit system elevated, in whole
or in part, above the surface of the ground, of which one type
is the rapid transit system know as “SkyTrain” currently in
use in the Lower Mainland;

(b) greenways, including without limitation:

(i) pedestrian paths, including without limitation urban walks,
environmental demonstration trails, heritage walks and na-
ture trails; and

(ii) cyclist paths.
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