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Social and Economic Rights: The Struggle for Equivalent Protection
Dr Claire-Michelle Smyth
Introduction

Social and economic rights broadly defined are those necessary to sustain life including shelter
and adequate housing, food, clothing, water, health care, social security and an adequate
standard of living. These rights could be described as the most fundamental of human rights,
essential for continued survival. However, they are not afforded the same legal status and
protection as civil and political rights in international, regional and domestic systems. They are
often seen as subordinate to civil and political rights and it has been argued that they should not

be justiciable, meaning that they should not be enforceable in a court of law.

This chapter charts the development of social and economic rights in international law from the
creation of the International Covenant on Economic Social and Cultural Rights and its subsequent
legacy, before considering the contemporary debates surrounding the legal status of these rights.
This chapter takes a legalistic approach towards the protection of rights. While not dismissing or
diminishing the impact that policy and grass-roots movements can have on the furtherance of all
human rights, as a lawyer | believe that justiciability as a safety net against violations is pivotal in
the effective protection of all human rights. To that end the main focus of this chapter is
illustrating the positive impact that the courts have had when they have deigned to intervene.
Further, that without elevating social and economic rights to within the purview of the judiciary
the result is that these rights will remain perceived as less important than their civil and political
counterparts. To illustrate this point, the main focus of this chapter is examining the moves in

international, regional, and domestic towards justiciability and the resultant positive impact.
The ICESCR

In the aftermath of World War Il and the failed the League of Nations, the Charter establishing
the United Nations (UN) entered into force on 24 October 1945.' The primary purpose of this new
institution was twofold; to maintain international peace and stability and to protect human

rights. On the 10" December 1948 the United Nations General Assembly adopted the Universal
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Declaration of Human Rights (UDHR) which for the first time provided a comprehensive catalogue
of human rights, encouraging their protection by the rule of law. This is reflective of the legalistic
approach to human rights which affirms that rights are meaningless unless they can be enforced

in a court of law.

No distinction is made in the UDHR between civil and political rights and social and economic
rights; rather the document is a thorough account of the rights which states ought to strive
protect. This demonstrates that at the commencement of the modern human rights movement
social and economic rights were recognized as being equally as important as civil and political
rights, theoretically at least. Thus, it can be argued that international law does not support a
division of the rights and such division is grounded in national law perspectives which cling to a
negative model of human rights. Political and civil rights are “negative” rights in that they restrain
the actions of states, whereas economic and social rights require “positive” investments by
states. In other words, if the state merely has to avoid an interference with your rights (for
example, not kill you) then this will not have significant budgetary implications; whereas, if the

state is required to provide you with healthcare or housing it will be costly.

Unfortunately, the UDHR was not a legally binding document. It did not require that any of the
rights mentioned be transposed into national law. Negotiations in the United Nations began in
1949 to transpose the rights in the UDHR into legally binding obligations, but in the context of
Cold War tensions, the discussions devolved into polemics and the attempts to create one

document were abandoned.'

There have been recent disputes about the pivotal moment for human rights history in
international law. Samuel Moyn argues that the 1970s are a turning point for international
human rights law as this is when the first UN human rights treaties come into force'" while Steven
Jensen persuasively posits that the 1960s anti colonial movements had a significant yet often
overlooked impact on the development of international human rights." Jensen’s position has
considerable merit because, although negotiations to transpose the UDHR began in 1949, it was
only during the 1960s that these were concluded, establishing the persistent divide in

international law between the two sets of fundamental rights.



Despite maintaining the official position that the two sets of rights are universal, interdependent,
interrelated and indivisible," there arose a deep disagreement regarding the proper status of
social and economic rights with both sides adopting extreme and discordant views. One side of
the argument believes that the social and economic rights are superior to civil and political rights
in chronological terms, meaning that without the fulfilment of social and economic rights the civil
and political rights cannot be realized. The other side of the argument states that social and
economic rights are not rights in the traditional and classic sense of the term rights and to treat
them as such undermines individual freedoms and distorts the free market. The western states,
led by the United States, were opposed to their inclusion and expressed concern over the scope
of the obligations while many eastern European and emerging third world nations strongly
advocated for the inclusion of these rights. Those European states who at the time still held
colonies were concerned about the cost of securing social and economic rights supported their
exclusion. As a result, in 1966, the rights were split, the International Covenant on Civil and
Political Rights (ICCPR)Y containing civil and political rights and the International Covenant on
Economic Social and Cultural Rights (ICESCR)Y consisting of social and economic rights were

adopted by the General Assembly.

The effect of the ultimate compromise cannot be overstated. The two categories of rights were
set on divergent paths with different importance ascribed to each and, in the geo-political
balance of power, social and economic rights were relegated to a subordinate status." This
subordination created significant difficulties in the propagation of, and force accorded to, these

rights in international, regional and domestic contexts.

Social and economic rights on the other hand were to be realized progressively, subject to
available resources,* a “programmatic”* approach not applied to civil and political rights. The
absence of immediate and concrete obligations in the ICESCR coupled with the lack of any
complaints mechanism, ¥ were powerful factors contributing to continued violations
compounding the inferior status of the rights on an international level.X! In contrast, the ICCPR
contains more compulsory wording such as: “all peoples have the right,” and that states must

“ensure” these rights. i



The state has three core obligations under the ICESCR: to respect, protect and fulfill the rights
contained therein.XV The duty to respect is a passive obligation and requires the state to avoid
interfering, by law or conduct, with the enjoyment of the rights contained within the Covenant.
The duty to protect however is more active in nature and requires the state to take positive steps
to protect against violations by third parties. This requires that the state put effective measures
in place by way of legislation or policy to prevent abuses from more powerful actors against the
individual such as landlords or banks. The duty to fulfill is the most contentious as it requires the
state to provide for those who cannot support themselves, through ensuring access to existing

services and providing services directly where access through existing structures is unavailable.

The Committee on Economic Social and Cultural Rights was established in 1985 to monitor state
compliance with the Covenant.® The primary functions and objectives of the Committee are to
develop the normative content of the rights, develop state benchmarks and to hold states
accountable for failure to implement. In addition, the Committee produces general comments
which clarify the contents of rights and direct how they should be interpreted. These general
comments again are of a non-binding nature and do not create enforceable obligations; they are
merely an authoritative interpretations setting out what steps should be taken and are published

with a view to assisting each state in its implementation.

The state must submit periodic reports to the Committee which it considers along with the
shadow report (which is normally produced by independent NGOs from the state in question)
and raises a list of issues. These are specific questions posed to the state and along with the
organizations which compiled the shadow report, both submit their replies. The Committee then
makes its concluding remarks which contains areas of good practice, recommendations on
further implementation and areas where it is considered that the state is failing. The Committee
has no power to enforce any of its recommendations. Given that the obligation is to progressively
realize rights, it is a difficult task for the committee to determine whether the state has breached
its obligations at all. The Maastricht Guidelines 1997 clarify that the state is in breach of its
obligations if it fails to allocate the maximum of its resources to the realization of human rights.*

Following from this principle, the Committee in 2007 made a statement entitled “An Evaluation



of the Obligation to Take Steps to the Maximum of Available Resources under an Optional
Protocol to the Covenant” which regrettably did not define what constitutes available

resources.Vi

The concept of progressive realization introduces an element of flexibility which imposes a
continuing obligation of states to take steps towards full realization. There are three main
elements to progressive realization. Firstly, there must be immediate and tangible progress
towards the agreed on end and, therefore, the element of flexibility does not mean that the state
can postpone implementation.™ The second component is that the state cannot pursue
regressive measures meaning that the state cannot reduce existing minimum levels of support.
Such measures are only justified where it can be demonstrated as necessary to achieve equity in
the realization of the right or to create a more sustainable basis for realization.*® The state is

likely to be held to a higher standard here and the committee examines whether:

(a)There was reasonable justification for the action (b) alternatives were comprehensively
examined (c) there was genuine participation of affected groups in examining the
proposed measures and alternatives (d) the measures were directly or indirectly
discriminatory (e) the measures have a sustained impact on the realisation of the right ....

and (f) whether there as an independent review of the measure at national level.**

However, the committee offers little further guidance. At times, it will criticize a measure without
identifying whether such as in fact breached the state’s obligation which is problematic

particularly during times of austerity measures.

The third element for progressive realisation are the special measures which must be
implemented for particularly vulnerable and disadvantaged groups. This requires the state to
take positive steps to reduce structural inequality and to give preferential treatment to these

groups.

The steps to be taken towards progressive realization vary depending on the resources of the

state. The minimum core approach sets out that there is a minimum level which the state must



ensure. While the general application of the Covenant is one of progressive realisation subject to

state resources, the obligation to implement minimum core rights is an immediate one.

As noted above, one of the committee’s functions is to define the content and scope of rights
through its general comments and the body has been most challenged when tasked with
articulating this requirement in terms of a state’s minimum core obligations. Members seek to
establish a minimum content, asserting that people are entitled to a minimum standard and that
it is unacceptable for individuals to live in conditions of extreme poverty and deprivation which
fall below the minimum standard. The general comments, while useful in elaborating the content

of the rights, fail to address adequately what the minimum core of each right is.®
General Comment No. 3 states that the state’s responsibility is to provide:

[a] minimum core obligation to ensure the satisfaction of, at the very least minimum
essential levels of each of the rights is incumbent upon every state party. Thus, for
example, a state party in which any significant number of individuals is deprived of
essential food stuffs, of essential primary health care, of basic shelter and housing, or of
the most basic forms of education is, prima facie, failing to discharge its obligations under

the Covenant. i

However, this statement is partially qualified as the Covenant goes on to enunciate a number of
preconditions that must be present before a state can be said to have breached its minimum core
obligations. Originally, there had to be a significant number of people who were suffering from
the particular deprivation. What constituted a significant number appeared impossible to
quantify and the Committee subsequent clarified that minimum core obligations apply as an
individual right thereby effectively obviating this initial requirement. >V Secondly, “any

assessment as to whether a state has discharged its minimum core obligations must also take

into account of resource constraints applying within the country concerned” . *¥

As clear benchmarks for progressively meeting these rights have not been precisely delineated,
nor have the content of minimum core rights been catalogued, legal academic Katherine Young

has identified three separate approaches to understanding the minimum core rights and



obligations.®V Firstly, she explains the essence approach which seeks to establish the essential
minimum of the right: “it is the absolute, inalienable and universal crux, an unrelinquishable
nucleus that is the raison d’etre of the basic legal norm, essential to its definition.”i In this
context the minimum core is to satisfy the basic needs of the individual, interpreted by the
Committee as the essentials to survival and life.*ii However, focusing on biological survival may
also be problematic as it deteriorates into an exercise into the minimum requirements necessary
for a human to survive. Moving towards a value based approach looks to one based on the dignity
of the person, a concept which has flourished since the introduction of the UDHR.*™* This
approach, however, also creates difficulties in that dignity can be measured either objectively or

subjectively and further hampers a precise definition of the minimum core of the right.**

The second approach is the consensus approach which focuses on identifying where a consensus
has been reached rather than on the normative content on the minimum core. The idea is that
through an examination of jurisprudence, evidence of a consensus would emerge which would
in turn develop the normative content of the right. Despite the significant lack of justiciability in
many national jurisdictions the Committee has been able to ascertain a consensus (or an

emerging one) from state reports. Arguably, the focus on a consensus itself adds to its legitimacy.

Finally, the minimum obligation approach focuses on the duties required to implement the
minimum core right. While this approach is helpful in establishing the steps that states should be

taking to implement the right, it does little in the way of establishing the normative content.

Practically, the difficulty in determining the minimum core of a given right has been played out
in the South African Constitutional Court. In Grootboom where the court was considering the
right to adequate housing, the court felt that it was impossible to say what the minimum
threshold was without identifying the need which would vary depending on factors such as
income, employment and availability of land and preferred to examine the case based on the
reasonableness of the steps taken. Similarly, in the Treatment Action Campaign case the court
rejected arguments that the minimum core right is not subject to resource constraints. These

cases are considered in more detail below.



The concepts of progressive realisation and minimum core rights has to a large degree curtailed
the development of social and economic rights. The steps required by the state may be minimal
and subject to resource constraints. While the Committee has been highly critical of regressive
measures, the global financial crisis since 2008 has resulted in less available resources and
austerity has impacted significantly on the enjoyment of rights protected by the Covenant.
Further, the minimum core content of each right not being met may be largely due to its
imprecise and contested nature. Given that the role of the Committee has primarily been as a
monitoring body, the introduction of the optional protocol to allow the court deliver opinions

and decisions on particular cases may serve to clarify these areas.
Objections to justiciability

The main difference between the two sets of rights has been, and continues to be, their ability
to be legally enforced. Initially during negotiations opposition arguments centered on whether
social and economic rights could be classified as rights due to the understanding at the time that
they carried positive and resource heavy obligations. This debate has been largely concluded with
general acceptance of their status as human rights. Contemporary arguments focus now on
which branch of the state should be responsible for their protection and vindication; the judiciary
or the executive, or even the legislature. Essentially, objections to the legalization of social and
economic rights can be categorized under three headings: characterization, legitimacy, and

institutional capacity.

To briefly summarise these objections®: characterization refers to the content, obligation and
cost of the right. Essentially the objection is two-fold; first, the content of the right itself is vague
and therefore a court could not make a determination, and secondly that social and economic
rights necessarily carry positive (and therefore expensive) obligations. This is objection is easily
countered; civil and political rights were historically also vague and imprecise and through the
intervention of the court the parameters and scope of the rights have been defined. Further, all
rights contain both an amalgamation of both positive and negative obligations. The second
objection, legitimacy, again relates to the cost argument. It states that as these rights will cost

the state, only the government has the power to decide how to allocate state resources.



Therefore, if the court were to determine these issues they would be breaching the separation
of powers. Notwithstanding the fact that all rights contain both positive and negative obligations
(for example the right to a fair trial can be costly to ensure as it requires an effective police force
to investigate, an impartial judiciary, adequate representation etc) relegating an entire category
of rights to a position beyond the scrutiny of the courts arguable creates a situation which the
separation of powers was designed to protect against by placing all of the power for them within
one arm of the state with no oversight. The final objection is centered on the capability of the
court to deal with cases involving social and economic rights, primarily due to the polycentric or
wide reaching effects nature of such claims. * This is possibly the least persuasive of the
objections as the vast majority of decisions will have an impact beyond the parties to the case,
particularly where the case is taken against the state (or an organ thereof). Indeed, judges are
often injected into controversies beyond their expertise; financial accounting, aviation, marine
biology etc. To overcome this deficiency, experts in the field are brought in to explain, and the
same could be done for cases of social and economic rights. Thus the arguments against
justiciability are misplaced as is evidenced in the next section showing a clear trend toward court

intervention and, importantly, proving that judicial intervention enhances protection.
Moving towards Justiciability
International Law: The Optional Protocol to the ICESCR

From 1990, the Committee began calling for the introduction of an optional protocol, which
would establish an individual complaints mechanism. With a complaints mechanism in place, the
Committee would be empowered to offer more effective protection in instances of concrete
abuse, issue more definitive guidance on the interpretation of rights, and increase the stature
afforded to the Covenant.®™i The continuing opposition to justiciability was apparent at the
outset of negotiations on the optional protocol. *V Delegates argued that a complaints
mechanism would be impractical, given the imprecise nature of the rights and would undermine
the democratic process in policy and budgetary matters.** Despite objections, in June 2008, the
protocol was approved by the Human Rights Council, adopted by the General Assembly, opened

for signature in December 2008V and entered into force on 5 May 2013.



There are numerous admissibility criteria which must be met before a complaint can be
addressed by the Committee. These include the exhaustion of domestic remedies, a time
limitation of one year and the requirement that the claim must not be anonymous, vexatious or
an abuse of the right to petition.* While the Committee does have the power to request
interim measures to protect against continuing and on-going violations, i it only has the
jurisdiction to hear claims where the breach occurred, or continued, after the protocol came into

effect, confirming the principle of non-retrospectivity.

The optional protocol does have two main weaknesses. Firstly, the wording of the treaty itself
remains the same: overwhelmingly the rights are to be realized progressively subject to resources
and rather than by way of immediate obligation. Therefore, it may be a difficult task to show that

a state has breached these obligations.

There is currently no jurisprudence from the Committee as to how it will interpret state
obligations or, how influential the General Comments will be in defining them. Legal analysts
anticipate that this ambiguity will decline once it begins to deliver its opinions. The weak wording
of the optional protocol itself (which resulted from political, rather than legal considerations) is
equally of concern. The inclusion of extensive admissibility criteria were inserted to assuage fears
of opening the floodgates which to my mind evidences that the Committee is aware of the vast
and significant violations of these rights. Further, it requires the Committee to take account of
the “reasonableness” of any steps which the state has taken. The interpretation of
reasonableness may have a considerable impact upon the efficacy of the optional protocol, which
in turn could influence the interpretation in regional and domestic systems. If it is interpreted

minimally by the Committee so too will the individual states.”"

Another issue relates to the enforcement and sanction powers of the Committee, which extend
to making recommendations; it has no authority to enforce the decisions or to impose sanctions
on the offending state. The only requirement is that the state party gives due consideration to its

views.

Despite its inherent weaknesses, the introduction of the optional protocol is a significant step in

approximating the treatment of all rights, regardless of derivation and classification. It elevates

10



social and economic rights to a level comparable to civil and political rights in international law,
providing a forum whereby violations of rights can be voiced and adjudicated upon, albeit in a
non-enforceable manner.¥ii This step marks a considerable advancement of these rights and

categorically affirms their status as rights.

Regional Developments

The Council of Europe was established in the wake of World War 2 as a sister institution to the
European Union. The European Union was charged with ensuring economic stability within the
union while the Council of Europe had responsibility for protecting human rights., Disappointed
at the delays in transposing the UDHR, set about creating the European Convention on Human
Rights (ECHR) which entered into force in 1953. Again, the same arguments arose in relation to
the status of social and economic rights and in order to ensure that the convention could enter
into force as quickly as possible members agreed that only the rights that all easily accepted

would be included.

The ECHR textually protects only civil and political rights. While from its very early cases it found
that there could be no watertight division of rights, it was relatively stagnant on developing this
line of judicial reasoning for many years.”" In the last decade or so there has been considerable
activism on the part of the ECHR in reading social and economic rights into the Convention.
Effectively its approach is that where the violation of social and economic right is such that it
materially effects the enjoyment of a civil and political right right it will adjudicate on it, as the
following case law illustrate. The Court has considered primarily housing, health and social
assistance cases initially placing negative obligations on the state. In Moldovan v Romania it
determined that while the state does not have to provide houses for all homeless, where it is
complicit in creating that homelessness they may have a positive obligation* and in Connors v
UK and Yardonova v Bulgaria*V' it was affirmed that the state cannot arbitrarily evict without
adequate safeguards; the state does not have to provide benefits, but where it does it must do
so without discrimination®Vii and questioned whether the state can deport those with medical

conditions.*™ In recent cases however more positive obligations have been placed on the state.
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In Soares de Melo v Portugal, a complex case involving the ultimate removal of the applicant’s
children for neglect due to poverty stricken condition, the court found such action to be a breach
of the right to family life.! Of particular note in this case, the court was critical of the state’s

knowledge of the applicant’s living conditions yet did not intervene to ameliorate the situation.

This approach has not been confined to the European Court and despite the embodiment of
social and economic rights in the American Declaration of the Rights and Duties of Man 1948
(such as the right to health,'" education, i rest and leisure'v and the right to social security")
these were not integrated into the judicially enforceable American Convention on Human
Rights." In the absence of specified protection, the Inter-American Court has interpreted civil
and political rights in a manner that renders social and economic rights justiciable through the
right to life.M One of the first cases that dealt with social and economic rights, known as the
Street Children"i case, involved the plight of children living on the streets of Guatemala where it

was reasoned that the right to live a dignified existence was implicit in the right to life.'™

By applying the Convention in a manner harmoniously with its additional protocol (commonly
referred to as the Protocol of San Salvador),”* this notion of a decent and dignified life came to
encompass social and economic rights, particularly the right to health.™ The integrated approach
to interpreting the Convention—not as a stand-alone document, but rather as an integral part of

a system of human rights documents—has made social and economic rights justiciable.

Not only is the manner in which the Inter-American Court has encompassed social and economic
rights jurisprudence important in this context, so too are the remedies which it has awarded. This
court does not confine itself to the award of damages where the breach has occurred; rather it
has developed a practice of ordering positive obligations at the interim stage. The court has
ordered immediate measures to prevent violations of rights, rather than waiting for the violation
to occur and acting in a reactionary manner. Thus far, these provision measures have primarily
involved ordering medical treatment and improved living conditions for those under the care or
control of the state.™ However, the potential to extend this precedent to those dependent on
state resources might be expected. Thus the Inter-American Court has indirectly given effect to

social and economic rights through an expansive interpretation of existing civil and political rights
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contained within the Convention, confirming the indivisibility and interdependence of the two

sets of rights in a manner which was “always intuitive.” i
Domestic Jurisprudence

Within domestic systems, more recent national constitutions have explicit protection for social
and economic rights.” The Croatian Constitution,™ the Charter of Fundamental Rights and
Freedoms of the Czech Republic (which is justiciable under the Constitution of the Czech
Republic)™i the Constitution of Finland,” i the Constitution of Moldova,™ii the Constitution of
Hungary, ** the Constitution of Poland, ™ the Constitution of Serbia, ™ and the Swiss
Constitution™ provide express protection for various social and economic rights and, for their

judicial enforcement.

South Africa provides the foremost example of a domestic system which enshrines social and
economic rights within their Constitution™ and confers full justiciability on them.™" Rights such
as housing,™ healthcare, food, social security and shelter™ are of equal rank and dignity to civil

and political rights, a measure intended to transform the post-apartheid nation.>i

The first substantive case™ il on the issue of social and economic rights before the Constitutional
Court was Soobramoney v Minister for Health, KwaZulu-Natal, which challenged the denial of
dialysis treatment to prolong life.*™* The applicant relied on the provision that “no one may be
refused emergency medical treatment”™ which was rejected by the court. It was determined
that the provision could not be extended to prolonging the life of terminally ill patients. The right
had to be weighed against the limited resources of the state,™ and it was justified in restricting
this treatment to non-terminal patients. This decision was measured and caused concern about
the future of social and economic rights jurisprudence as it appeared to defer excessively to the

executive, i

The case of Government of the Republic of South Africa v Grootboom, noted earlier and decided
two years post Soobramoney, injected fresh hope ... This case sought to enforce the right to
housing under section 26."¥ |t arose when the applicant and several hundred other residents

of an informal settlement left due to dismal living conditions and settled on private land. An
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eviction order was granted by the court and during its enforcement the temporary shelters and
possessions of the applicants were destroyed forcing them to return to the informal settlement.
The High Court found that the Constitution did not confer an enforceable individual right to a
minimum entitlement to temporary shelter but found that where parents were unable to provide
basic shelter, section 28 imposed an obligation on the state to provide “tents, portable latrines
and a regular supply of water”,” and made declaratory orders in that regard, requiring the
respondents to provide within three months temporary accommodation particularly for the

children.xvi

In upholding the decision, the Constitutional Court found that the state was in breach of section
26(2) as its housing plan failed to provide reasonable measures “to provide for relief for people
who have no access to land, no roof over their heads, and who are living in intolerable conditions
or crisis situations”,™i and that “it is essential that a reasonable part of the national housing
budget be devoted to the homeless”.™ i However it merely granted declaratory orders and did

not assert what measures would satisfy this reasonableness test.

The limits of enforceability for social and economic rights remained in question following this
judgment, ™ however its paramount significance is in confirming that they contain both
negative and positive dimensions and obligations. In the negative, cases such as Jaftha v
Schoeman & Ors,* City of Johannesburg v Rand Properties Ltd,* and Abahlali BaseMjondolo
Movement SA and Ors v Premiere of the Province of Kwazulu and Others*' all involving evictions
where the courts, while not placing a positive duty to provide for housing, struck down legislation
and procedures which allowed for arguably arbitrary eviction. This approach has not been
confined to cases of housing, and in Khosa v Minister for Social Development the court found
unconstitutional the exclusion of permanent residents from receiving certain social assistance

benefits.xcli

While the court in Grootboom did not elaborate on the specifics of the positive obligations it did
confirm that the Constitution placed such a duty on the state to ameliorate the lamentable living
conditions* and the court reserves the ability to enforce such by virtue of mandatory orders.

These mandatory orders were granted in the High Court in the Treatment Action Campaign

14



case.”™ This case challenged the policy restricting a drug called Nevirapine to certain pilot
areas.*' In the first instance, the High Court ordered that the drug be made available to all
infected mothers giving birth in state institutions and that the state develop a comprehensive
plan, and report back to the court within three months in relation to its development and
implementation.* On appeal to the Constitutional Court, the ruling of the High Court was
upheld in that it affirmed the state’s duty to remove restrictions. However in terms of the
obligation to develop and implement the plan, the court preferred to grant declaratory relief with

no time frame for completion. Vi

This deference can be seen in the Mazibuko case , which involved a challenge to the introduction
of pre-pay water meters in the poverty stricken area of Soweto.** The applicants argued that
this was a breach of their constitutional rights to adequate access to water.¢ In the High Court,
Justice Tsoka held that the installation of the pre-paid water meters constituted a violation of the
right to water in that, “To deny the applicants a right to water is to deny them the right to lead a
dignified human existence”. The case was subsequently appealed to the Supreme Court of
Appeal. It upheld the order of the High Court, stating that the city had no authority to install pre-
paid meters and, a fortiori, that the discontinuance of water when the free limit had been

reached was unlawful.c

The case was appealed once more to the Constitutional Court, which overturned the previous
orders issued by the High Court and the Supreme Court of Appeal.© It determined that the
installation of meters did not breach any rights and it further refused to declare what amount of

water was a sufficient daily allowance.V

The position in South Africa evidences that social and economic rights can be textually placed
within the constitution but this approach does not mean that they will be upheld in every case.
Rather they will be subject to the same balancing act and tests applied to all other rights, and of

particular note is that the availability of resources is a paramount concern to the court.

In contrast, India has been the most assiduous in reading social and economic rights into their

constitution through an expansive interpretation of the right to life. A pivotal moment in this
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regard came when it expanded Article 21 to make their Directive Principles of State Policy

justiciable, and thus initiated the era of social and economic rights jurisprudence in India.

The first case to test the position of social and economic rights in the Indian Constitution came in
Olga Tellis v Bombay where issues involving housing and shelter were laid before the court.
This public interest litigation was brought on behalf of pavement dwellers against eviction,
without notice or compensation, to the outskirts of the city. They argued that this eviction
deprived them of their livelihood, and that this displacement from their source of income would
infringe their right to life under Article 21 of the Constitution. Chief Justice Chandrachud
observed that it would be “sheer pedantry to exclude the right to livelihood from the content of

the right to life”.cvi

In Shantistar Builders v Narayan Khimalal Totame the court further entrenched its position
observing that the right to food, clothing and reasonable accommodation were encompassed
under the right to life, il interpreting it as being a right to live with dignity, and to flourish
intellectually and materially.* The theme of protecting poverty stricken and vulnerable sections
of society in housing issues continued in Chameli Singh v State of Uttar Pradesh®™ where the court
upheld a policy which infringed on the rights of the privileged for the benefit of the

marginalized.™

The court’s activism continued in expanding the parameters of the right to life in order to
guarantee the right to health. In Consumer Education and Research Centre v Union of India, the
court held that the right to health and medical care was an integral part of the right to life.* This
ruling established the foundations of a positive obligation on the part of the state to ensure

certain standards of good health.

In Parmanand Katara v Union of India the court addressed the issue of emergency medical care
as an iteration of the right to life.®" Here it ordered that legal impediments which prevented
hospitals treating medico-legal cases be removed following the death of a man who had been
refused hospitalization on this basis. The court further ordered that its decision be publicized
thereby creating a general awareness of the state’s responsibility to provide emergency medical

care.® In Paschim Banga Khet Mazdoor Samity v State of West Bengal, the court reiterated the
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duty to provide emergency medical care as an integral part of the preservation of life. ™V
Undeterred by the significant cost implications, it ordered that equipment and facilities be

provided to ensure the preservation of life in emergency medical situations. Vi

However, resource implications have been considered by the court and accepted as a legitimate
reason to restrict access in certain limited circumstances. When faced with the question of
whether a reduction in the entitlement to be reimbursed for medical expenses breached Article
21, the court accepted the state’s contention that such was necessary in light of financial
constraints.®Vi" Arguably this outcome may have differed if the benefit was entirely removed

rather than reduced as medical care must be affordable so as to be within the reach of all.

The case of Laxmi Mandal v Deen Dayal Harinagar Hospital & Ors expands again on the Paschim
Banga judgment.®* The case, brought on behalf of a woman who had died as a result of carrying
a dead foetus in her womb, was the first case worldwide to recognize preventable maternal
mortality as a human rights violation.® She had been refused access to emergency maternal
care as her husband was unable to show a valid ration card, to which he was entitled. The court
found that there had been a systematic failure on the part of the state. Declaring that it was the
responsibility of the state to ensure valid ration cards were circulated the court ordered an
overhaul of the system. This included requiring the state to actively seek out those in need of
ration cards. Moreover, it mandated the establishment of monitoring systems to ensure that its
orders were being fully implemented. Since this judgment, a plethora of cases involving maternal
healthcare have arrived before the court.® Notably, the court’s initial activism in this area has
not diminished and in 2010, on its own motion, brought a case against the Union of India
following reports of a destitute woman who died several days after giving birth on the street. o
After a preliminary hearing, the court ordered the Government of Delhi to open five homes
exclusively for pregnant or lactating destitute women, establish a helpline to promote the homes,
make food and medical care available 24 hours per day in the shelters, disseminate information
about the shelters, host awareness camps, mobilize medical units to bring women to the shelters,
and to involve NGOs. The state took issue with the expansive nature of the orders and filed

objections to this effect. Nevertheless, and pending final determination of the appeals process,
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they were ordered to implement immediately two of the shelters with food and medical care. In
2013, the conditions of those shelters were brought before the court following the death of a
baby. ™V Following a thorough inspection of the facility, and a finding of unsatisfactory
conditions, " the court ordered several remedial measures, including: a dedicated space for

ante-natal check-ups, supplemental nutrition, and adequate hot water and heating in winter. oV

These extensive measures in relation to emergency medical care and maternity care are not
without precedent. The ongoing public interest litigation in People’s Union for Civil Liberties is a
stark illustration of the dramatic measures taken to protect social and economic rights.“i This
case, instigated in 2001, initially sought an order on behalf of those dying from starvation in the
state of Rajasthan to compel the government to release food stocks. The underlying principle
that this case establishes is that the right to food is intrinsically linked with the right to life as
protected by the Constitution. The litigation continues, and a plethora of orders have issued (and
continue to issue) from the Supreme Court. The court has made orders in relation to grain
allocation, implementing a midday meal scheme in schools, ration cards those living below the
poverty line and directions for the operation of ration shops. In addition, orders have issued for
a price-setting mechanisms for grain, and for grain allocation in the ‘work for food’ scheme to be

doubled and financial assistance for these schemes to be increased.

This activism has been criticized by those who argue that the court is pursuing its own political
agenda, acting outside of its mandate and breaching the separation of powers. Equally the
efficacy of its orders have been scrutinized, and in many instances, found wanting. However, in
a system rife with corruption, it has had an impact on ensuring, at least in part, that these

directive principles are followed in implementing law and policy.

Providing somewhat of a midway point between South Africa and India is Canada. The main
instrument protecting human rights is the Charter of Rights and Freedoms 1982, which
incorporates seven classes of rights and freedoms.“** There is no explicit provision for social and
economic rights. However, sections 73, guaranteeing equality, and 15, ensuring life, liberty and
security of the person,™* have been interpreted as encompassing social and economic rights, a

possibility apparent from the earliest cases.
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One of the defining cases for social and economic rights in Canada was Victoria City v Adams,
which challenged the constitutionality of a bye-law enacted to prohibit temporary shelters in a
public park.® In seeking to enforce the prohibition and remove the temporary structures which
had been erected by homeless people, the city argued that this was a justified measure to
prevent damage. Evidence was adduced as to the overcrowding and lack of availability in
homeless shelters in the city. ®* Ross J, holding that sleep and shelter were necessary
preconditions to life, and rejecting the contention that Charter rights could not be engaged
without positive action from the state,®i struck down the legislation as a breach of s 7 of the

Charter.

While this judgment does not impose positive obligations on the state to provide for adequate
shelter, it does impose negative obligations.®*" The court did not order the provision of more
spaces in homeless shelters, nor did it require that the park dwellers be housed in public housing.
Rather, where these were not available, the state could not arbitrarily remove the temporary
structures, which were deemed to be essential to life. Early cases involving applications to have
the state fund healthcare under s 7 of the Charter were unsuccessful, with the court holding that
the provision did not include a guarantee to enhance life, liberty or security of the person. >V
However, restrictions on access to healthcare were struck down. For example, criminal
restrictions on therapeutic abortions were regarded as unconstitutional, ¥ as was the denial of

sign language support in medical care, as it impeded access and resulted in inferior care. i

The case of PHS Community Services v Canada, known as “The Insite Case” and decided by the
Supreme Court in September 2011, has served to entrench the status of social and economic
rights within the Charter.®Vii The case related to a drug consumption room, established as a
harm reduction mechanism due to an endemic addiction problem in the city. It operated under
an exemption to the criminal law for an initial three years, extended by fifteen months. Following
a change in government, plans were announced to discontinue the exemption and close the

facility, ©oxix

Insite brought a claim to the British Columbia Supreme Court, claiming that the state would be in

breach of s 7 of the Charter if the exemption was terminated and the facility closed. *! The court
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found that, as the staff managed and prevented the spread of disease and provided services
which amounted to healthcare,! the withdrawal of the exemption by the state would prevent
access to healthcare and therefore engage the right to life and s 7. The Court of Appeal upheld
the ruling, determining that the right to life was engaged, as the service prevented death by
overdose, and, further, that the injection of drugs without medical supervision posed a risk to
life. i On final appeal to the Canadian Supreme Court, it was unanimously held that the removal
of the exemption would breach Charter rights. MclLachlin CJ stated that, “where the law creates
a risk to health by preventing access to health care, a deprivation of the right to security of the

person is made out.” i

The Canadian courts have not, to date, declared positive obligations in respect of social and
economic rights, although such an outcome is possible. In Gosselin v Quebec, McLachlin J felt that
the Charter should be allowed to develop incrementally and that its content should not be
constricted by previous cases,®" and, in Insite, the language used by the court is indicative of
future possibilities. "~ However, a more recent attempt to impose positive obligations was
rejected without hearing. The case of Tanudjaja v Canada was brought by a group of housing
activists alleging that legislative and policy changes taken by the Ontario government resulted in
inadequate housing and increased homelessness. ™V In essence, it was asking the court to
determine whether ss 7 and 15 of the Charter carried a positive obligation to be housed. The
petition was initially rejected and the Court of Appeal upheld this determination, as the challenge
did not point to a specific piece of offending law, but rather to a complex matrix of policies. As
the majority agreed with the lower court’s decision, it did not enter into further discussion of
whether or not positive obligations could be placed on the state on the issue of homelessness. In
her dissenting judgment, however, Feldman J opined that it was too early to decide whether or
not this case contained circumstances which would merit the court imposing positive obligations,
advocating strongly for the case to be heard.™Vii Leave to appeal to the Supreme Court in this
case was rejected in 2015. Despite this, as Canada has shown, it is possible to protect social and

economic rights adequately without imposing excessively burdensome positive obligations.

Conclusion
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As social and economic rights continue to struggle for equivalent protection it has become clear
that judicial intervention is a necessary step in the approximation of rights. Without this oversight
or enforcement they remain overlooked, neglected and at worst denied by governments. As
evidenced by the jurisprudence, justiciability enhances accountability which in turn makes a
significant difference to the protection and vindication of these most fundamental of human

rights.
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