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The district courts shall have original jurisdiction of
-actions;-brought by an Indian tribe or batid with a
body duly recognized by th

the matter.in controversy-ari

treaties of the United States,

porf: ﬁn section _1362;Jehis éfatute’s pur-—

report clarifies the House report by noting two reasons for provid-

‘ing a federal forum for g ich issues: (1) the tribes’ fear of the
states, and (2) the federal perior expertise in dealing -

“with treaties and applying the relevant body of federal law. % The
- -Important point is not only that Indians fear having their rights’ .
judi i » but also that Congress considers the - - -
as, therefor:

questions involving tribal lands and property , ST
- Ininterpreting the applicability of section 1362 inthe context .. i
of state fish and game laws, the court in Great Lakes Inter-Tiibql o
Council, Inc. v. Voiggms stated: . =~ - S
To require exhaustion of state remedies, or to abstain from the o
tion until the state has undertaken to clarify ' -
fish and game laws to plaintiffs on Indian
ute the Congressional intention to provide
to the Indians a federal forum for just such questions as those
presented here. e R e
- The legal questions concerning reserved water fights are similar-
. to those concerning reserved fishing rights. Therefore, the reason- ,

273. The House :répoi't states in part:

In its. report to the Senate Committee, the Department of the Interior specifi-

cally pointed out that the issues involved in cases involving tribal lands that -
ibe subject to restriction against.

i

. - HR Res.No 2040, 89th Cosg., 2d Sess
.© 274, The Senate Report declares;
- Thereis great hesitancy on the pa

- 8. Rer. No.-1507, 89th Cong., 2d Sess, 2 (1988), h
‘ 275, 309 F. Supp. 60, 64 (W.D. Wis. 1970), -




.

704  BRIGHAM YOUNG UNIVERSITY LAW REVIEW [1975:

ing and approach in Voigt should apply to cases involving Indian
reserved water rights, S . T

The second relevant statute is 28 U.S.C. § 1360, enacted by
Congress on August 15, 1953, only 13 months after enactment of =
the McCarran Amendment. Section 1360 constitutes part of the
statutory provision popularly called Public Law 280, which-
granted certain states authority to assume by appropriate legisla- .
tion limited civil and criminal jurisdiction over Indians. Subsee-
tion (b) of that section reads: ' S

Nothing in this section shall authorize the alienation, encum-
brance, or taxation of any real or personal property, including
water rights, belonging to any Indian or any Indian tribe, band,
or community that is held in trust by the United States or is L
subject to a restriction against alienation imposed by the United = .
~ States; or shall authorize regulation of the use of such-property
in a manner inconsistent with any Federal treaty, agreement, or
. statute or with any regulation made pursuant thereto; or shall .
confer jurisdiction upon. the State to adudicate, in probate pro-. . L
ceedings -or otherwise; the ownership or right to possession:.of - G
‘such property or any interest therein,?® P s

This subsection is, therefore, a saving clause which reiterates the S

existing law and preserves it against encroachment by the states’ =~

assertion of jurisdiction undersubsection (a). Subsection (b) spe~~ A

cifically speaks of Indian water rights and denies state jurisdic- -

tion to adjudicate such rights. . ' R
Section 1360(b) should be read in pari materia with section .

666.7" In light of the strong reiteration of federal jurisdiction over

Indian water rights in section 1360(b) in 1953, Congress could not. .

have intended to subject such rights to state court jurisdiction if”

1952 by enacting section 666. The saving language of section :

1360(b) would make no sense if Congress had recently subjected - -

Indian water rights to adjudication. in’ state courts. Section = ..

1360(b) must therefore be read as a clear assertion that state

courts did not have jurisdiction over Indian water rights prior to: .

its enactment and could not place any encumbrance on nor adju- ~

dicate any such rights by assertions of state jurisdiction there-

after.z® ' : B

The McCarran Amendment, when read (as it should be) in e

tandem with both 28 U.S.C. § 1360(b) and 28 U.S.C. §1362,does - o

276. 28 U.8.C. § 1360(b) (1970) (emphasis added). :

277. See Menominee Tribe v. United States, 391 U.S. 404, 411-13 (1970). o

278. Congress reenacted § 1360(b) as & part of the Indian Civil Rights Act, Pub. L.,
No. 90-284, § 401, 82 Stat. 78 (1968). A
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Jjurisdiction to

not reveal a congressional intent to eiﬁéndéiﬁié
Indian reserved water rights, =~ .

_¢. State enabling acts and constitutions;~Thevenabﬁng acts
stitutions of the Western States further demonstrate the
‘between Indian reserved water rights and other re- e
rights, as they relate to- th‘g_juris;dic.tion.of. state- - -
~ courts to effect water ay judications. Those acts and constitutions - -
“contain disclaimer clauges applicable to Indian lands-and prop: - i
erty rights, but not to other federal interests. The disclaimer

Tho enabling actsof Arlzons, Washington, Montar s Wlor 2
ico, North Dakota, Utah, and South Dakota conditioned admis-

v jsigg;tgytge Union in"thege, ,ox;_hearlyfidentieal-; terme: - e :
e --That the people inhabiting,f‘said proposed State do agree and. ..

"o .7 declare..".". that until the title of such Indian or Indian-tribes

This language is du
tutions, 2o

.. When Congress has acted' to extend state-jurisdiction over — -

279. New Mexico Enabling Act, ch. 310, § 2, cl. 2, 36 Stat.-588 (1910); see Arizana - St
Enabling Act, ch. 310, § 20, cl. 2, 36 Stat. 569 (1910); Utah Enabling Act, ch. 138, §38;¢l.
2, 28 Stat. 108 (1894); - nabling Act of North Dakota, South Dakota, Montana, and
Washington, ch. 180, § 4, cl. 2, 25 Stat. 677 {1889). _ =
Idaho and -Wyoming have similar provisions in the. Organic: Acts that conditioned
their admittance to the Union. See Organic Act of Wyoming, ch. 235, § 1, 15 Stat.'178
(1868); Organic Act of Idaho, ch. 17, § 1, 12 Stat, ) ST .
ibi 1 ed liberally in favorof - ---
. Capoez ahan v: Arizona:State - -
Tax Comm’n, 411 U.S. 164, 174 (1973). T R
--'280. See Amiz. Consr, art. 20, § 4; Monr. Consr. art. 12, § 2; N.M. CONST. art. 21, § = v o
~oor 25 NOD.-Consr. art.. 26, § 203; Uran Cons, art. 3, §2; S,Q_.‘C.ONST.MJZ,&«Q%-WKSH%‘"*‘T” o
- - CoNST. art. 26, T e R
__ -281. Donnelly v, United States, 228 U.S. 243 (1913); United States v. Kegame, 118 © EE
-U.8..375.(1886); Whyte v. Distriet Court of Montezuma County, 140 Colo. 334, 346 P.2d - S
1012 (1959), cert. denied, 363 U.S. 829 (1960), In Whyte, the Colorado Supreme Court
Jacknowledged this principle when. it declared: that TR S
~[Thhe jurisdiction of the federal govemment ‘over all Indian affairs is plenary ... - -
and subject to no diminution by the states in the absence of specific congres-
sional grant of authority to them to get. ST .
140 Colo. at 337; 346 P.24 at'1014 (emphasis added).
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Indian reservatmns, it has specifically waived the disclaimer pro-
vision in state enabling acts and authorized states with constitu-
tional or statutory impediments to the assumption of such juris- _
diction to remove the impediments and assume jurisdiction. An
example is section 6 of Public Law 280,22 which provides:

Notw1thstandmg the provisions of any Enabling Act for the
admission of a State, the consent of the United States is hereby
given to the peoplé of any State to amend, where necessary, '
their State constitution or existing statutes, as the case may be,

to remove any legal 1mped1ment to the assumptxon of civiland
criminal jurisdiction. in accordance with the provisions of this
Act: Provided, That the provisions of this Act shall not become
effective with respect to such assumption of jurisdiction by any
such State until the people thereof have appropriately amended' B
their State constitution or statutes as the case may be.2?

Section 666, by contrast, is silent as to the disclaimer pro\nsmns:' B

in state enabling -acts and constitutions. Congress enacted the
McCarran Amendment knowing that extension of state jurisdic-
tion to Indians or their property requires (1) waiver-or repeal of -
- the disclaimer clauses in the enabling acts, and (2) amendment, -
with the consent of the United States, of state constitutions or
statutes. Nothing is more indicative of the congressional intent
to exclude the reserved water nghts of Indians from the sweep of
section 666 than the absence in the McCarran Amendment of a 7
repeal or waiver of the enabling acts and the absence of consent -
to the amendment of state constitutions or ‘statutes, '
Any argument for extension of state jurisdiction over Indlan .

water rights under the authority of the McCarran Amendment =~

would necessarily posit that the Amendment repeals by implica-
- tion the disclaimer clauses in the enabling acts applying to the

various states. An accepted principle of statutory construction, . -

however, disfavors repeals by implication. In fact, the courts have
elevated that disfavor to the level of a presumption: prior law is
‘not repealed by implication.? '

d. The legislative history of the McCarran Amendment .
The express intent of Congress necessary to grant to the states *
Junsdlctlon over Indian water rights is lackmg in sectron 666 2 .

282. Act of- Aug 15, 1953 ch 505, § 6, 67 Stat. 590. i
283. Id. For an example of the extension of jurisdiction to Indians by the State of :
Washington under this Act see Quinault Tribe of Indians v, Gallagher, 368 F.2d 648 (9t‘h )
Cir. 1966).

"Morton v."Mancari, 417 U.8. 535 (1974). .
285. See notes 265-269 and accompanymg text supra

284. C. SanDs, STATUTES AND STATUTORY Consmucnou§23 10 (4thed 1973) See alsa R
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. Where a statute on its face is unambiguous, no resort to its~legis- =

lative history should be necessary.?® Nevertheless, support for

- sgtate jurisdiction over Indian-water rights cannot be found in'the - -

* pursuant to the Constitution, treaties, and statutes of the United - . .

. States.® While there has never been a determination that an-

" issue involving -an Indian water right poses the type of federal "
‘question which will permit removal from state to- federal court,a
number of actions involving other types of Indian trust property =
rights have been so removed. For example, Indians have removed .~
contested probate proceedmgs,m roceedmgs concerning allotted -~

history of section 666.27

3. Removdl of Indian water rights cases to federal court

1If it were determined for any reason, either by legiélatidn or
court decree, that the McCarran Amendment does apply to re-

served water rights held in trust for Indian reservations and that = -
‘state courts do have authonty to adjudicate Indian water nghts
~along with all other claims'in a given stream, the question arises .
" whether the Indians or the Umted States can remove the adjadi- ..~
“cation to federal court pursuant to 28 U.S.C. § 1441, the general B

" federal removal statute.?® Sectlon 1441(b) prov1de5‘ "

. Any civil action of which the dlst Fic
~ " diction founded on a claim or right arising under the Constltu-

" tion, treaties or laws of the United States shall be removabl& :
without regard to the citizenship- residence of the parties: Any
other such action shall be removable only if none of the parties ..
in interest properly joined and served as defendants is a cmzen
of the State in which such action|is brought. .

As discussed earlier, Indian reserved water nghts are created "

286. United States v, Zion Sav. & Loan Ass'n, 313 F.2d 331, 336 (10th Cu' 1983),
Diamond A Cattle Co, v. C.LR., 233 F.2d 739,742 {10th Cir. 1956); Nicholas v. Denver &
R.G.W.R.E, I95F2d428 431 (IOth Cir. 1952); f. Gay v. Ruff, 292 .S, 25, 31 (1933).

287, For a discussion of the legislative history: of § 666 see Brief on the merits for - i
Southern Ute Indian Tribe-et al. as Amicus Curiae at 16-19, United States v. Akin, 421~ -~ - -

‘U.S. 946 (1975} (No. 74:949), granting cert. to 504 F.2d 115 (10th Cir. 1974). s

288. It should be remembered that the federal court’s jurisdiction in the event ofa °
removal is derivative; i.e., on removal a federal court can adjudicate only those issues
which the state court could have adjudicated in the case if no removal had. occurred.

Minnesota v, United States, 305 U.S. 382 (1939), If the statecounhadno;unsdmtwnoverf S S

Indian water rights, removal of the action to federal court would apparently not give
Junsdxctlon to the federal court, .and another case wouId have to be ﬁled in the Federélr
court. ; !
289, See notes 195-209 and accompanying text supro.
290. E.g., Berry v. B;akeghqu_l;ie;, 162 F.2d 651 (10th Cir. 1947)
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Indian lands,®! and suits to.cancel oil and’gas leases.?? An effort
to remove cases involving Indian water rights may be anticipated
in most cases because the Indians fear that their rights will be
prejudiced by rulings on evidence and procedural questions in
antagonistic state courts, . ’
Both state and federal interests could be protected if cases
involving Indian water rights were initially filed in state courts
and later removed to federal courts. 28 U.S.C. § 1441(c) grants a -
federal court the optionina removed case to determine only those
separate or independent claims which present federal questions, .
and in the meantime to remand all other matters to-the state~— -
court for determination,? Accordingly, a state could initiate a -
proceeding in its own court to adjudicate all rights in a given .
stream system. The federal questions and issues conéerning re-
served water rights held for the benefit of Indian reservations
could be removed for determination in federal court with all other
issues being remanded to the state court. Proceedings in state
court could continue on non-federal rights until the point is
reached where the ladder of priorities must be matched against ;
the available water supply. At that point, the federal court’s rul- - .
ing could be returned and incorporated into the state decree.® By = =
‘this means, all the rights in a stream system could be established P
and incorporated in one decree and enforced by one court.? ST
Whether cases affecting reserved water rights can be re- ... =
‘moved is another unanswered question. The Supreme Court did’ S

- not address the question of removal in the Eagle County case® " . .

1. Eg., House v. United States, 144 F.2d 555 (10th Cir. 1942), cort. denied, 823
U.S. 781 (1944). : ' : S
292. E.g., Jackson v. Gates Oil Co., 297 F. 549 (8th Cir. 1924). R
7293, 28USC. § 1441(c) provides: - oo o
Whenever a separate and independent claim or cause. of action, which
would be removable if sued upon alone, is joined with one or more otherwise non-
removable claims or causes of action, the entire case may be removed and the .
district court may determine all issues therein, or in its discretion, may remand
all matters not otherwise within its original jurisdiction. . IR
294. The federal court, however, may retain Jurisdiction to enforce its decree if the -
reserved right is not adequately protected by the state court, 2 .
205. There is a risk involved in using this procedure, however, 28 U.8.C. §.1447(d)
provides that if the federal court remands the case back to the state court from which it
was removed, that remanding order is not reviewable. Therefore, under the present state
of the law, there is the risk that the federal court may remand the entire case to the state =
court for determination of the measuré and extent of both the federal reserved rights and -
the Indians’ reserved water rights. In such a case there would be no remédy to the remand
order by appeal. , : . < Bt
296. 401.U.8. 520 (1971). For a discussion of the removal question-see fn reGreen " 7
River Drainage Area, 147 F. Supp. 127 (D. Utah 1956). ’ : -
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Although the legislative history of the McCarran Amendment

reveals that a provision concerning removal of federal questions oo
by the United States was eliminated from the Amendment,?’ the B
_implications of that ehmmatmn are unknown. : Tt

4. The Supreme Court’s original Jurzsdzctwn over mterstate i
stream apportionments \4 :

. The determination and enforcement. of reserved water nghts, s
1nclud1ng Indian water rights, are suits in the nature of quiet fitle R
- «actlonsm except to-the extent interstate stream-apportionments -
under the -original and exclusive Jurlsdlctlon of the Supreme
“.Court are involved.® There the action is to'apportion the waters
between the several states involved. Such an apportionment ac-
tion may include establishing the measure and priority of the -
_.water rights reserved by the federal government in the various -
streams and quieting the title thereto against all other users.® In s
such proceedings, each state represents the interests of all water S
users claiming under its law.® "'
__Interstate apportionment suits may-be filed by, t.he states
“ggainst each other® or initiated by the United States.’® An initi-
ating petition is addressed on motion to the discretion of the
Supreme Court. The bases upon which thé United States may
. urge the Court to exermse 1ts Junsdmtlon are ﬁvefold o

actlon. e e

U R G USSP S S

297. Hearings on S, 18 Before the Subcomm. on the Study of Ad}udwatzon of Watezn o
Rights of the Senate Comm. on the Judiciary, 82d Cong., 1st Sess. 5 (1951). S
208. See 3 KivnEY, supra note 238, at 2756-57. L ) G
299, See 28 U.S.C. § 1251(a) (1970). o e e, e * N
: ‘300, Arizona v. California, 373 U.S. 646 (1963) B
- 301. Kansas v. Colorado, 206 U.S. 46 (1907); 3 KinNEY, supra note. 238 §1224, = 0T
302. See Arizona'v. California, 373 U. S. 546 (1963); Nebraska v. Wyoming, 325 U.8: ~ ¢ )
589 (1945); Colorado v. Kansas, 322 U.S. 708 (1944); Washington v. Oregon, 297 U.8. 517
(1936); Connecticut v. Massachusetts, 282 U.S. 660 (1931); New Jersey-v. New York, 283 - o
U.8. 805:(1981), modified, 347 U.S. 995 (1954); Wyoming y. Colorado, 259 U. S. 496 (1922),
vacated and new decree-entered, 353 U1.S. 953 (1957); Kansas v. Colorado, 185U.8,125 . 0
(1902); 28 11.8.C."§ 1251(a) (1970). i e
‘303. 28 U.S.C. § 1251(b)(2) (1970) permits the Court in the exercise of it.s dxscretmn
to accept suits initiated by the United States against a state. United States v. Nevada, ~ .7
-.412 U.8. 534 (1973), hrought under the above.cited statute, involved federal-claims for .. -
" ‘the reserved right to the use of water out of the Truckee River, an interstate stream that
runs from California into Nevada, Tt included the claim of reserved rights for the Pyramid
Lake Paiute Tribe to sifficient water'in the Truckes River to maintain Pyfamid Lake, &
large desert lake, and its fishery. The lake is-within the Indian reservation boundary The
Supreme Court, however, refused to accept Junsdlctxon

¥
1 .
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(2) An interstate stream is involved; therefore, the Su-
preme Court is the only court in which jurisdiction can be ob- g
tained over all the parties and all the water in one action. The - -—
multiplicity of suits in separate states that could occur should be -
avoided. , E RTINS
, (3) Extensive efforts at compromise by the means of a
federal-interstate compact have been unsuccessful. - T

(4) Determination of the measure and priority of a federal = . ..
right is necessary before a solution dividing the waters of the :
stream can be reached. SR

(5) An apportionment action would be a less expensive-and - -~
time-consuming method for determining the reserved right in-.
volved. = ' T LaEe

If the Supreme Court refuses to accept jurisdiction of an
adjudication involving an interstate stream, separate actions - e

- would be required in each state; in the absence of special legisla- =~
tion, the state and federal courts would not have the requisite -
jurisdiction to adjudicate all rights in a single action.® In effect, -
water rights in an interstate stream would remain uncertain
where there has been no apportionment of the waters of that o
.stream between the various states. This would be so in spite of -
the desire of the states and their water users for a final adjudica-
tion. . : L S

C. Administrative Authority and a Proposal for Federal - ‘
Administrative Action to Determine Reserved Water Rights
Water rights in the Western States are either acquired pur-
suant to the laws of the states where use occurs or are expressly™ ;
or impliedly reserved by the federal government to fulfill the
" purposes underlying withdrawal or reservation of land.3% Both-the .
federal and state sovereigns have the authority to administer and._.
control the waters within the scope of their respective jurisdic- = -
tions.*® The states received their authority over a hundred years -

304, £.g., United States v, Alpine Land & Reservoir Co., Equity No. D-183 (D. Nev.,
filed May 11, 1925) (the court obtained jurisdiction in both California and Nevada pur-
suant to a special statute). In the absence of such a statute, the jurisdiction of both federal
and state courts stop at the state boundary. - L e

305. This assumes that the Indians’ aboriginal water rights discussed in section I, -~
A, 2 supra are a portion of the water right impliedly reserved by the federal sovereign for e
‘the Indians when the reservations were created. I

308. Dividing water reserved for a federal reservation or enclave, other than Indian
reservations, among various uses to fulfill the purposes of that reservation is strictly ‘a
federal prerogative. See notes 313-318 and accompanying text infra. Where Indian reserva-
tions are concerned, the amount, period, place, and nature of water use is & mattef for

- the Secretary of the Interior and the affected Indian tribe, band, or group to decide and
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~ago when the federal government authorized them to administer
and control the use of water among their citizens.’” During the-
~past century, Congress, with only a few exceptioris,™ has permit-._.
- ted the states to establish, administer, and control water rights -
“within their borders without interference. Nevertheless, without
the consent of the federal government,-the states cannot adjudi-
cate, administer, or control the use of reserved water rights.®?
‘The independent federal and state water systems may af
times overlap and conflict when both allocate waters.in the same - - -
- stream. The only machinery that has been used to date toresolve - --
7' _questions of conflicts between water rights protected by stateand
_federal law is the interminable, expensive, and often inconclusiv
- stream adjudication proceeding.®® The  inadequacy- of - this
‘method is one reason that the scope and measure of the Indians’ -
, reserved water right has remained undefined for so many years:
-~ -Since présent adjudicative methods are inadequate or ineffective,.
" the question arises whether-a more effective method can be de- -
~-vised to quantify the water rights resetved for federal enclaves
and Indian reservations and thereby -establish-the amount of - -
water-remaining in the various watersheds for the states to ad- -~
. minister and control among their water users. This question pres--
“ents the most important unmet challenge in American water law. .
- At present, there is no federal administtative' machinery in.
-~ existence that can control and administer the use-of reserved-
.. water rights within the various federal enclaves and reservations
or set the measure of the total use for each enclave, Nevertheless,
- —this author believes that the authority to establish such adminis-- -

*. administer, subject to court review. See notes 334-343 and accompanying text infra. Use, -~
~ control, and administration of water among the citizens of the various states under state .
law is.a matter for the states to decide and.administer. California-Oregon Power Co. v.
Beaver Portland Cement Co., 295 U.S. 142 (1935). .. _ .. e e T e
307. See notes 6-20 and accompanying text supra. S : . R R R
'308. One exception, embodied in § 8 of the Reclamation Act, is set forth in note 131 .~ * - e
supra. That section requites that. water rights of reclamation  projects be established . ...
pursuant to state law, but also provides that such water rights are appurtenanttotheland: -
: upon which the water is used regardless of state law. L 3
soom o+ o 309 United States v. Cappaert, 508 F.2d 313 (9th Cir, 1974), cert, granted, 422 U.8..
e - 1041 (1975) (Nos: 74-1107, 74-1304); United States v. Mclntire; 101 F.2d 650 (9th Cir,. o
1939); Nevada ex rel. Shamberger v. United States, 165 F. Supp. 600 (D. Nev- 1958), effd =
c-ec on-other grounds, 279 F.2d 699(9th Cir. 18960). -~~~ 7 T o
" . 310. For example, United States v. Alpine Land & Reservoir Co., Equity No: D-183—
"~ '(D. Nev., filed May 11, 1925) is still pending. Another example is-United States v, Orr
Water Ditch Co,, Equity No. A-3 (D. Nev.; Sept. 8, 1944) which was filed onMarch3, ~
1913; the stipulated decree entered-in-that case is thé subject of a current suit] United. .~
.. States v. Truckee Carson Irr. Dist., Civil No. 2987 JBA (D. Nev., fited Dec. 21, 1973),
because the court failed to consider-a reserved water-right in the Truckee River for the

- preservation of Pyramid Lake and its fishery. . .o e
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trative machinery currently exists. This subsection discusses that
authority and the need to establish the measure of the reserved =~
right on a use-by-use basis in each watershéd. It proposes that the -~
various federal administrative agencies, particularly the Depart-

ment of the Interior, acting jointly with the Indian tribes where -
Indian reservations are involved, establish administrative machi-

nery to quantify the reserved water rights of all federal reserva-

tions and enclaves. Further, it explains how that machinery could
relatively rapidly identify the various uses of reserved water re-

quired to fulfill the purpose of each reservation or enclave. The -
amount of water remaining for the use of other water users under

state administration will then be apparent. Because of the impor-

tant differences between non-Indian and Indian reserved water -
rights, federal action with respect to these rights will be treated =
separately. - ' ' R I S R

1. Administrative authoriiy for. and proposed: action- ,to"dete,r~
mine non-Indian reserved water rights S

An' administrative mechanism for determining non-Indian - - »
reserved water rights is clearly needed. Consider, for example, the ..
reserved water rights of military enclaves. Presently, there are no - S
Army regulations instructing commanders of posts, camps, and < -
stations concerning the quantification and protection of water. '
rights reserved for their installations. The cost of water is in-- - .
creasing daily and acquisition of congressional appropriations for .- .. -
condemnation or inverse condemnation procedures is difficult = -+
- and time consuming. Further, if the military fails to act, pres- .

ently unused reserved waters may be utilized by others pursuant
to state law. The inequity of eventually taking those waters from
users who were without notice of the reserved right could result™"
‘in the diminution or loss of the water rights of many military -~
-reservations. Similar problems now exist for other federal reserva~-
tions and enclaves including national parks, monuments, and .
forests, and fish and wildlife areas. It is therefore imperative that -~ -
the federal departments involved establish the priority, amount, - e
and location of each of the uses of reserved water rights -
* benefitting their reservations,®? - S ’

311. Der'r oF THE ARMY, MILITARY RESERVATIONS, PampHLET No. 27-164 (1965) (no 7
section therein discusses establishing or protecting the military’s water rights).

312, 1t is tha author’s opinion that the United States Supreme Court may interpret PR
the McCarran Amendment (see section 111, B supra) to grant authority-to thestatesto = -+ -
do this task if thé federal government does not quickly make a concerted effort to do the .
job. . R
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Allocatmg the water reserved fo“r a non- Indlan federal reser-
. vation or enclave among the various uses necessary to fulfil the
~ purpose of that reservation is strictly a federal prerogative.? The -

- prerogative may be exercised by each federal department- ori
agency with respect to reserved lands subject to its control. This -
authority-is derived from the responmblhty of each department
to effectuate the purposes for which the lands under its jurisdic- - -
tion were reserved. For example, the Department of the Interior -

- has sufficient authority under the-act establishing the National — -~ ..~ —
Park ‘Service® to fulfill the “fundamental purpose of all'na= =~ ‘
‘tional parks and monuments which includes the-authority todo ™ -~ &
-those things necessary “.-. . to-conserve the scenery.—.-: and thr”
_.wildlife therein.. . . by such means as will leave them unim-
paired for the enjoyment of future generations.”’s That authonty
reinforced the Ninth Circuit Court of Appeals ‘decision in United
States v. Cappaert™® that the, federal sovereign mtendethore~ =
serve water for the Devil’s Ho}e addition to Death Valley National -
Monument Thus, a statute which supports an. implied reserva-
- tion-of water to-fulfill the purposes stated thérein also impliedly =
grants the authority to quantify the amount of the reserved water: :
and to provide for the administration and control of \its use.?”
‘Because the various federal departments administer the property
of the United States by congressional directive, the secretaries of
. those departments have the authority to accomplish the purposes
of the reservations Whlch they are charged thh admxmstermg,

2.

313 Cases cited note 309 supra; FPC v. Oregon, 349 U S 435 (1955) See generally
Anzona v. California, 373 U.8. 546 {1963).
-314. 16 U.S.C. § 1 (1970).
315, Id.
© 318. 508.-F.2d:313, 318 (9th Cir. 1674), cert., granf:ed 422 U.S. 1041 (1975) (Nos. 74- s
1107, 74-1304). For a-discussion of the authority of the Department of the Interior, acting .. .. =
Jomtly with the affected tribe, band, or group,to adrmmster and control the use of water :
‘on Indian reservations see section IIl, C, 2, b infra.
317. The extent of such'administrative power must be determmed by the purpose of
‘the act granting the power and the difficulties that might be encountered in its execution.
United States v." Antikamnia Chem. Co. 231 U.S. 654 (1914); Certified Color Indus. -
- —-Comm, v.-Flemming, 283 F.2d.622 (2d Cu' 1960).- A early case stated: “It is a general
- prmcrple of law, in the construction of {grants ‘of administrative power], that where the
. end is required, -the appropriate means are given.” Umted States v. Baxley, 84 11 S (9
) r,PetJ 238, 253 (1835). It has also been stated that- .- -~ - LT
{Wihen a statute imposes a mandatory duty upon a govemmental agency to
carry out the express and specifically defined purposes and objectives stated in
the-law,.such statute carties with it by necessary implication the ‘atithority to
. do whatever is reasonably necessary to effectuate. the%eg&slatwem&ndateané* et
‘purpose. Corzelius v, Railroad Com. (Tex Civ: App) 182 SW2d 412. . :
73 Am. Jur. 2d Statutes § 311 (1974). . :
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without further delegation from Congress.®® Thus, the Depart-
ment of Defense has authority over the reserved water rights of
military reservations and enclaves; the Department of Agricul-
ture, the reserved water rights of national forests; and the Depart-
ment of the Interior, the reserved water rights of fish and wildlife
areas, national parks, monuments and recreation areas, and the
public domain. - b A
It is proposed that each of these departments immediately
exercise that authority by completing an inventory of the poten-
tial land and water uses necessary to accomplish the purposes for

which each reservation and enclave under its Jjurisdiction was . - -

created. These inventories should determine on a use-by-use
basis the measure and scope of all water rights reserved for non- =
Indian reservations and federal enclaves. -Acting in conformity

with the Administrative Procedure Act,*® the Departments of
Interior, Agriculture, and Defense can, within existing authority,

promulgate regulations that establish water use permit systems
on a use-by-use basis with appropriate notice, hearing, and ap-
peal procedures. Pursuant to those regulatory systems, the de-

partments can quantify the amount, and determine the priority =

date, of reserved water rights. The states and their water users

can appear, participate in the proceedings, and, if necessary to -

protect their rights, appeal to the courts. In this context, the -
states can be encouraged to appear as parens patrige on behalf

of all water users claiming water rights under state law. All =~ -
three departments have existing administrative machinery for

holding hearings, reaching decisions, and processing appeals.s?t

That machinery could be modified to manage the proposed ad- oo

ministrative systems. For example, the Department of the Inte-

_ rior, which is responsible for administering most reserved water -

rights, could authorize its Office of Hearings and Appeals to con- ,

318. In general, the official duties of the head of an executive department of govern-
‘ment, whether imposed by act of Congress or by resolution, require the continual exercise-
of judgment and discretion. This exercise is especially important in interpreting the laws -
and resolutions of Congress under which the department head is required to-act. Decatur
v. Paulding, 39 U.S. (14 Pet.) 497, 518 (1840). ' ' 3 S

319. 5 U.8.C. §§ 551 et seg. (1970). SRS P

320. The states have been appearing in this manner in stream apportionment suits.

. Adizona v. Califonia, 373 U.S. 546 (1963); Kansas v. Colorado, 206 U.S. 46 (1907), Noth. . =
"ing would prevent the states from rendering the same service to their water users in the

‘administrative proceedings to be established under this proposal. The state could be

- assisted by those water users who feel a need to participate. B L

- 321. For example, within the Department of the Interior thete are several administra-
tive boards which could be modified, including a Board of Land Appeals and a Board of
Indian Appeals, - - - R . o i
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duct hearings and make decisions on water matters. With an -
. expanded staff and a revised description of its duties in the Code -

- of Federal Regulations, that office, with its various appeal boards,
“could readily handle appeals coticerning the measure and scope

~ of reserved water rights. It is imperative that these departments’ . -

. .-take the necessary steps to establish the priority; amount;-and-— -

location  of each of the uses of the reserved water rights: whieh— - - g

they are charged with administering for the benefit of those' reser- -
vations which are used by the public as a whole. -~~~ -
2 Administrative authonty for and proposed actzon to deter-f o
mme Indzan reserved water rzghts T

| prescnbed by Congress, efforts to appropnate water und_er state’ T
law for use on or around Indian reservations cannot interfere with |
the Indians’ reserved rights. 3 How then can an Indian and a non-

‘Indian using water from the same source determine their reiatlve*‘ “'ji_

rights to water other than by initiating a complete stream adjudi- -
cation?® Except in those few instances involving lands served by =
Indian irrigation projects,’® there is no administrative or other
legal machinery in existence that provides an adequate alterna- -
tive to the stream adjudication proceeding. It is contended herein-
that a need exists for such an administrative alternative for deter-
“mining the measure and scope of the reserved water rights of -
Indian reservations. This need, and the reason the water right
must be established on a use-by-use basis, are the first matters -

" considered in this subsection. The authority of the Secretary of -
the Interior, acting jointly w1th the affected tnbe, band, or.group,

322, Umted States v. Mclntire, 101 F.2d 650 (9th Cu'. 1939) ]

'323. Id. at 854. In particular, see the claims of the United States in Umted States v.
Bel Bay Community & Water Ass’n, Civil No. 303-71C2 (W.D. Wash., filed Nov. 23, 1971)..
The case concerns the rights of non-Indians to use ground waters of the Lummi, Indxan o
‘Reservation. The water rights of non-Indian transferees of Indian gLLmﬂms are_dmcussed ,,,,,

_insection 11, A, 5 supra. A
_ 324, The non-Indian who desires to resolve the problem by mitlatmg a stre&m adjudx- i
cation cannot find a state forum with jurisdiction over Indian water rights for thereasons .. =
~ diseussed in séction TII, B, 2 supra. Even the federal court may lack jurisdiction overthe . .
Indians and their water rights for the reasons discussed in section III; C, 2, a.infra. - L
325. E.g., Act of April 23,1904, ch. 1495, 33 Stat. 302, as amended ActofMay29’ S
1908, ch. 216, § 15, 35 Stat. 444 (authorizing the Flathead Irrigation Project), The Secre-

tary of the Interior has adopted regulations and administrative procédires for the manage- e

ment of the various irrigation projects operated under the auspices of the Bureau of Indian- ~
Affairs. 25 C.F.R. Subchapters R, S, T & W (1975). These regulatmns cover only a amall R
portion of the lands of the various reservatlons
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“to establish such a system for each reservation, is then discussed.
Finally, the operation and benefits of an integrated Indian--
Interior administrative water permit system are examined in
light of the current lack of a workable system.

, a. The need for administrative machinery. The earlier dis-
cussion of reserved water rights establishes that such rights exist,
and have certain identifiable characteristics. There are many sig-~ .
nificant legal questions, however, that remain undecided.’® Fur- . >

8 regarding the Winters doctrine reveals that reserved k5
"water rights for use upon lands withdrawn from the public domain have the following -
established characteristics: ' R -
(1) The federal government holds the reserved right to usé a quantity of water = -
to fulfill the purpose for which a reservation or withdrawal of public lands has .~ - =
been made. In the case of Indian reservations, the United States holds the legal’
title as a fiduciary, and the Indians hold the equitable title to the right to use
water, e
(2) The quantity of water reserved may be set at the amount that is reasonably
necessary for all present and future needs under current standards of economic
feasibility. The same standard applies to Indian reservations except that eco-
nomic feasibility is determined without requiting repayment of the construction
cost of Indian irrigatior projeets until the land passes out of Indian ownership,
If for practical reasons this amount cannot or need not be ascertained, and the
amount of reserved water is de minimus with respect to the supply, the reserva- -
tion will embrace an unquantified amount sufficient for the future requirements
of the reservation. - ; U
(3) The reservation of water is inferred from the purposes sought to be
achieved in the treaties, acts of Congress, executive orders, or executive agree-
~ments which reserved the land. : -
- (4) The reserved water right appears to have a proprietary—ownership of land
and water-~basis under the property clause of the Constitution, although'
Arizona v. California provides the basis for a reservation doctrine independent
of ownership of federal lands under the commerce clause powers over navigable
waters and Indian tribes. o
(5) 'The water right is not dependent upon the application of water to benefi-
cial use at any specified point in time, ' o :
(6) The water right is not lest by nonuse, laches, or prescription under state
law, : : : ’ '
{7) The reserved water right has priority from the date of the creation of the
reservation involved. . PR
"(8) .. The right is subjeet to private appropriations under state law that vested ..
prior to the date the reservation was created. ' - ) : :
(9) The right is senior to all appropriations or other uses under state law
thereafter made, - : S Do U m
A number of questions concerning the measure and scope of the reserved water right T
have not been clearly and entirely decided, including: o s
(1) What showing is required to establish the sovereign’s implied intent to.
reserve the waters when the reservation was created? BRI
(2) What are the nature and scope of those purposes for which the use of water
will be deemed to be reserved? B L
(3) - May the original purposes for which water will be' impliedly reserved be
expanded, and if so, how?- S T

.. 326. A review of the decision
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ther, the factual questions involved in determining the measure
‘and scope of the reserved rights of specific reservations will re-
main unanswered until the Winters doctrine is judicially or ad-
ministratively applied in each situation on a use-by-use basis.
The measure to be established should include the amount, pe-
riod, place, and nature of each use. Until that occurs, no one can
1. determine the amount of return flow. Only when the return flow
- > is known can the amount of water availableina watershed for use
by nonfederal water users pursuant to state law be determined.
The only existing method for quantifying the reserved water
rights of an Indian reservation, a complete stream adjudication
suit, is an inadequate means of quantifying these rights for four
reasons. First, stream adjudication suits are interminable, expen-
sive, and often inconclusive. Second, if the Indian water rightsare -
: in an interstate watershed, only the Supreme Court has jurisdic-
e ~ tion to adjudicate the entire matter in one proceeding, unless the
v stream has been apportioned by a prior adjudication or by an.
’ interstate compact.®” If the Supreme Court declines to exercise .
its jurisdiction, all of the water rights in the watershed cannot be
- adjudicated vis-a-vis other rights—regardless of the desire of all -
affected water users to have their rights determined-—unless one

(4)  May nonstatutory withdrawals by the President without express congres-
sional authorization validly reserve a right to water? : :
(5) May the quantities of water reserved under the Winters doctrine for a given
use based on current standards of economic feasibility be altered upon changed -
future feasibility standards? ~ = i ‘

(6) Can the holder of a reserved water right change the place or nature of his
use of reserved waters? If so, what rules or limitations will apply? o
(7). Does the federal government in its own right or as trustee of Indian reserva-
- - tion lands have the right to unappropriated water, independent of its ownership e
of the lands, for domestic and industrial uses? LT e
(8) . Will the reserved right be implied to fulfill the needs of ‘both Indian and.
non-Indian communities established on Indian reservations? :
(9) Does the termination of a withdrawal of land as a reservation also termi- “
nate the reserved water rights? : : : ' :
(10) Doss the reservation doctrine apply to acquired lands or is it confined to
otiginal public domain lands? : . o
(11) . What is the effect of the construction of an authorized reclamation project '
L - " conflicting with reserved water rights? ' .
i (12) Does the reserved right include aboriginal uses of water by the Indians, -
B | : such as the farming of the pueblos on the Rio Grande, and the preservation of - = - o
! A ] the environment of the various reservations for fish, wildlife, and related uses,

3 ‘ such as the protection of minimum stream flows? : . s

L Some of the established characteristics of the reserved water right and the unresolved

e “questions were paraphrased from’ the itemization in WHEATLEY, supra note 29;:at 135.38.:
Those characteristics and questions were further discussed in NATIONAL Warer CoMM'N, .
supra note 29, at, 459-83. : S e

327. See section 1M, B, 4 supra.

O
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state agrees to appear in the federal court sitting in the other. .
state. Third, judicial forums for such suits are limited. As demon-
strated by discussion of the McCarran Amendment in section-III,

B, 2 supra, state courts and state administrative bodies have no
jurisdiction over Indian reserved water rights. Therefore, if the
Indians have rights in a particular stream, only a federal court .
may entertain an action to adjudicate those rights. Fourth, the

“sovereignty of Indian tribes, discussed in section I, B, 2, a supra,
may bar suit against a nonconsenting Indian tribe, band, or
group. This could prevent any judicial forum from adjudlcatmg
" Indian water rights without the tribe’s consent. Rights in the -
watershed would remain uncertain because any suit to establish -~

‘them would be dismissed for lack of jurisdiction over an indispen-- -~ .-

" sable party—the affected Indian tribe. The problem cannot be -
_avoided even if the federal government is deemed, as a matterof .~
law, to have authority to consent on behalf of the Indians. As'a .
matter of policy, the government will not give that consent if the - =

“affected tribe objects. While Indian tribes may not be able to -

- successfully argue in court that the United States cannot submit -
their water: rights to adjudication without the approval of the .~
affected tribe, it has been the policy of the Department of the
Interior to obtain the agreement of the tribes prior to requesting
‘the Department of Justice to adjudicate Indian property or water -~ -

- - rights. This policy.is based on the Department’s interpretation of -
the Indian Reorganizations Act™ and the new Indian Self-
_Determination and Education Assistance Act.®®. .. - T
It should be noted here that the first two reasons obtam ih- "
~ the adjudication of all reserved rights, whether Indian or non- -
Indian. The third and fourth reasons, on the other hand, are =~~~
unique problems concerning the use of stream adjudication suits =
to. quantify. Indian reserved water rights, and demonstrate the . .
unique difficulty of using such existing procedures to establish = =
the measure and scope of Indian reserved water rights. This dis- -~ -
cussion of the difficulty of usmg the present judicial system in = -~
Indian water rights cases is not intended as an argument for = -
extension of the McCarran Amendment to Indian water rights. ==~~~
Rather, it is intended to highlight the crucial need for the inte- - -
grated administrative system proposed below. g
The four reasons presented above demonstrate that m many"
" ingtances it may be 1mposslble to quantxfy the nghts ina stream»

328. 43 U.S.C. §§ 315 et seq. (1970).
© 329.-25U.S.C:A. §§450, 450a-n, 455-58;-458a-¢ (Supp.1, 1976). -
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system until the Department of the Interior and the Indian tribes
establish a mechanism to identify the amount, place, and nature.
of each use in order that the amount of water remaining for use . o
by non-federal, private users can be determined. The Secretary ..
-and the Indian tribes, however, have never promulgated water .
‘regulations or instituted procedures that would determine the’
amount of water reserved, except for those regulations dealing : .
with constructed irrigation projects.®® The void left by thisipac- . . .

" —tion »has«provokedv'varying responses. Some states have made an - -

-~ duty to fill the void.™ Judicial  face of administra- - -

tive inaction, however, is not the rule. In one case, the Ninth . **

Circuit Court of Appeals held, on the facts presented to it, that = -
it was not justified in interfering with the Secretary’s duty to~—
administer reserved waters.™ There is, therefore, a clear need for - ,

_ the Department of the Interior and the affected Indian tribes to- -

- create, under existing authorit s. administratiVe-maehinery:that‘j e

will establish the measure and scope of Indian reserved water ' -

 b. The authority to establish administrative machir
-The Secretary of the Interior is charged with administering 1 !
trust responsibilities of the United States with regard to Indi-
~ans.®™ Congress, however, ] 0lds plénary power over Indians-and -
~ their property,® and may withdraw the duties of guardianship~ -~ -
- and entrust them to any agency it chooses.® By the adoptionof ="+ . -

the General Allotment Act in. 1887,% Congress gave the Secretary ~ -

of the Interior specific responsibilities in the. administration. of

330. 25 C.F.R. Subchapters R, S, T&W (1975 - T T
~-831. See Tulalip Tribes v. Walker, No. 71421 (Super. Ct. for Snohomish County,

‘Wash., Feb. 7; 1963), Indians’ water needs are detormined, the amount of water =~~~ . .

requires a determination of the purp;oses“fot -

- 832. E.g., Segundo v. United States, 123 F, Supp. 564, 558 (S.D. Cal. 1954), appeat - el i

--dismissed, 221-F.2d 296 (9th Cir. 1955). , » v e
333. United States v. Pierce, 235 F.2d 885,.892.(9th Cir. 1956).- -~~~ v~ R
334, 25 U.S.C. § 2 (1970); Feperar, INDIAN Law, supra note 219, 46220, . - EHE
335, Choate v. Trapp, 204 U.S. 665 (1912); Cherokes. Nation v. Hitchcock, 187 U.S.. .
. 294 (1902). See notes 217-23 and accompanying text supra, T A
_. --.386. United States v. Hellard, 322 U.8-363;-367 (1944). Note the transfer of responsi- -
bility for Indian affairs from the War Department to the Department of the Intgrior. Act.

of March 3, 1849, ch. 108, § 5, 9 Stat, 395. o
<337, Ch. 119, 24 Stat. 388 (1887). . e
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water rights for on-reservation uses.® The Act gave the Secretary .
authority to prescribe rules and regulations to secure just and -
equal distribution of the water supply among the Indians.®® Thus,

the Secretary may promulgate rules and regulations to provide for .

the just and equal distribution of reserved waters. The place,

nature, and amount of each use could be determined by the sys- )

tem so established, and the amount of water remaining for use

by non-Indians will become apparent as the system is imple-

mented. - e

Since the General Allotment Act must be interpreted and

implemented with due consideration for the sovereign powerand .

authority of the Indian tribes,® the authority of the Secretary = . -

- under that statute is not absolute. Although the Act hag been .
interpreted by the courts and the Department of the Intérior to ) S
provide that the United States has retained jurisdiction and con-" o

“trol over waters on Indian reservations,™ current administrative i
policy and recent legislation®? have established the principlethat .- - .
the right of self-determination of organized Indian tribes, bands, . -
and groups will not be interdicted by government officials.
Hence, exercise of the Department’s jurisdiction over reserved

water rights must occur jointly with.the exercise of jurisdiction~" 77" i

by the Indian tribes, bands, and groups that reside on the various :
reservations.’* T

¢. Proposed administratitze action. The ﬁi'st“refquiremént =

338. Id. § 7 (codified at 25 U.S.C. § 381 (1970)). - o o
339. United States.v. Powers, 305 U.S. 527, 533 (1939); United States v. Alexander, .-~ ~
131 F.2d 359, 361 (9th Cir. 1942); United States v. Mclntire, 101 F.2d 650, 654. (Sth Cir." Rt
1939). The courts have construed the statute to indicate “Congressional recognition of
equal rights among resident Indians,” and to require the just and equal distfibution of
water when water is in short supply. United States v. Powers, 305 U.S. 527, 533 (1939). = _
This equal right apparently extends to surface waters, United States v. Alezander, 181~ ..
F.2d 359 (9th Cir. 1942) (dictum), and ground waters, Tweedy v, Texas Co., 286 F. Supp.
383 (D. Mont. 1968) (by implication). , . ‘
340. The sovereignty of the Indian tribes is discussed in section 10, B, 2, a supra.
341. See note 339 supra. S S
342. Indian Self-Determination and Education Assistance Act, 25 US.CA, §8450, .. -
450a-n, 455-58, 458a-e (Supp. 1, 1975). : o SR S
343. Congress has never acted to restrict the authority of Indian tribes in the adminis- T
tration of water except by 25 U.S.C. § 381 (1970). Hence, full power and authority would ™ .. **
reside in the joint action of the tribes and the Secretary of the Interior. This authority of PRGOS
the Indian tribes has only recently received attention. E.g.,McClanahan v. Arizona State .=
‘Tax Comm’n, 411 U.S. 164 (1973); Lomayaktewa v. Hathaway, 520 F.2d 1324 (9th Cir. .,
1975). For another example, see the claims of the United States in United States v. Bel - -
Bay Community & Water Ass’n, Civil No: 303-71C2 (W.D. Wash., filed Nov. 23, 1971). :
For an early expression of this concept see Solicitor's Memorandum to the Department of ol
Justice, May 5, 1938 (concerning petition for certiorari in United States v. Powers, 94 F.2d
783 (1938)). . ‘ G
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for action is a complete inventory of the existing and potential

~ land-and water uses on each reservation. Such inventories are R
already being conducted on many reservations. These, when = "
_completed, will provide the detailed data from which the amount,
period, place, and nature of each use, as well as the return flow,
can be established. B T L

The administrative machinery necessary to quantify Indian

reserved water rights could be created by federal regulations pro-
mulgated by the Secretary of the Interior pursuant to 25 U.S.C.
§2 and 25 U.S.C. § 381. Those regulations should establish stan-
dards for departmental approval of tribal water.codes, including:. -

. (1) guidelines for using the information contained in the inven-~ .
~ tory of existing and potential land and water uses to establishthe
amount, period, place, and nature of each use through a.permit. - -

-<8ystem-on a-use-by-use basis; (2) due “process requirements for

- notice and hearings before tribal water boards; and (3) procedures o

_for appeal to the Department of the Interior’s Board of Indian -~
Appeals. N 7 PO Al

- Once the Department’s regulations are promulgated, the

~ ~ - “Indian tribes, bands, and groups should take the lead. In accord-
' - ance with the regulations, a tribal water board on each reserva-
- . tion, created by and acting under a tribal ordinance; could estab- - -
‘lish a tribal water code that would provide for the issuance of 8
7T.permit for each existing and potential use. Under this permit -
- system, the various uses of the reserved waters could be estab-
lished in detail and administered by each-tribe, band, or group e
on its own reservation by its own tribal water board pursuant to = .-
its.own water code. . e
- Once established and implemented with appropriate admin-
istrative procedures, these water codes would solve many impor-- -
tant unresolved questions concerning the Indians” claims under
. the Winters doctrine. Each tribe could take the lead and establish
-the position which the tribe or the individual Indian believed to
be correct. Other water users could object to any particular use,
‘or the measure thereof, by appearing before the tribal-water e
—board.-In each case, the action-of-the tribal ‘water board would -
- be subject to administrative review. in the Office of Hearingsand
 Appeals of the Department of the Interior. Eventually, the deci- -

344. The Office of Trust Responsibilities in'the Bureau of Indian Affaits isresponsible - - «
for this program. The Director of that Office stated that as of Decetirber 1,°1975, there ~ . .+
.were land and water resource studies in various stages of completion ina three phase e
program on 96 Indian reservations. These studies will provide much of the information

~ needed to-quantify the Indians’ reserved water rights.
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sion in contested cases would be subject to court review. -

If the authority of the tribe over the non-Indian transferee of

an allotment is questioned, or if the water rights exercised by
entrymen owning private lands within reservation boundaries are
in conflict with the Indians’ reserved right, the Secretary of the
Interior can delegate his authority over these issues and the non-
Indian parties to the Indian tribe for an initial determination
which would be subject to administrative review. In this manner,
-the problem that arises when the non-Indian transferee of former
. allotted Indian land desires to establish the amount of his water -
right is solved by providing him with a forum in which to bring

his case. Similarly, when a non-Indian entryman or non-Indian

neighbor to an Indian reservation wishes to establish his right in
relation to the Indians’ right in a particular stream or groundwa-
ter basin, he can request a determination by the tnbal water
board and then appeal if dissatisfied.
It is contemplated by the author that each of the uses of
water established as feasible in the land and water inventory of
a reservation, and each of the existing uses of water, would be
subject to a permit issued upon completion of the inventory.

When that is.done on each reservation, the scope and measure of |

the Indians’ water right will be established on a use—by-use basis

in each watershed.
Assuming the proposed water codes, regulatlons, and admm o

istrative machinery are provxded a problem arises in mtegratmg -

345. 5 U.S.C. § 702 (1970) Some may claxm that it is unjust to- make non-Ind:ans

appear before Indian water boards, However, this will be no more of an injustice thanto = ~

make the Indians appear in state proceedings. '
» Arguably, a conflict of interest problem could arise in this context The teeerved water o
rights of the various Indian reservations are protected by the Department of the Interior.
The Secretary is the trustee who has the duty to assert and protect the Indians’ water,
rights. 256 U.S.C. § 2.(1970); Winters v. United States, 207 U.S. 564 (1808). The perform--
ance of that duty will be judged by the most exacting fiduciary standards. Seminole
Nation v. United States, 316 U.S. 286, 207 (1942); Pyramid Lake Paiute Tribe of Indians
v. Morton, 354 F. Supp. 252, 256 (D.D.C. 1972); Navajo Tribe of Indians v. United States,
364 F.2d 320, 322 (Ct. Cl. 1966). It could be claimed, therefore, that it is inconsistent for
officers of the Department of the Interior to sit as administrative judges in hearings to

decide conflicting Indian and non-Indian claims to water. The states’ administrative = .

proceedings, however, cannot be used unless Congress so provides. If Congress provided-
such jurisdiction, the claimants’ appeal from state administrative proceedings would be -
to state courts. The author believes that state court jurisdiction to adjudicate the Indian
rights should be denied. See section HJ, B, 2 supra. Conducting the Department of the -
Interior’s proceedings pursuant to the provisions of the Administrative Procedure Act, 5
U.S.C. §§ 551 et seq. (1970), and participation by the state should be adequate protection
for the interests of the non-Indian. If not, another possible solution to the conflict is to
create an independent review board within the federal | government, but numde the’ De- B
partment of the Interior. :
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this federal system with the states’ administrativesystems 3 The =~
_ problem could be resolved by the adoption of two proposals. First, T
- the-state should appear in hearings before a tribal water board ~— .~ B
‘as parens patriae for all persons who claim water rights under e
state law. Second, copies of all permits issued on a use-by-use o
basis by a tribeto itself, its members, or to any other holderofa ,
reserved right, should, after approval by the Secretary, orresolu-. ..
tion on appeal, be filed with the state. - - - - - . SR

3. Summary: proposed administrative action

If the administrative approach proposed herein is adopted for -
. Indian and non-Indian reservations, administrative law judges .- -
- could immediately begin establishing precedents on the unre-
solved legal questions of the Winters doctrine. Although the de-
termination of certain issues would require judicial review; many -~
_other questions involved in establishing reserved water rightsare
ot subject to-controversy. Having these matters disposed of by T
administrative action would result in a needed economy of judi- ~ -
cial effort. Failure toresolve these controversies admi:ﬁstratively e
may create a:substantial workload which would overtax the cur-_ . = .
rently overcrowded federal courts and might necessitate the es-
tablishment of a special federal water court. . I U
Although non-Indian reserved rights are important, the Indi- e
—-ans’ reserved right is by far the largest and most controversial of - -
the reserved water rights. The administrative machinery. pro- o
‘posed herein would bring an early end to muchrof the controversy .
by establishing not only the amount of water available to each .. -
reservation and each Indian user at the place of each use; but also Lo oo o
the amount remaining to non-Indian users from the same water =
source. The administrative system would accomplish thisresult .
by bringing the United States, the Indian water user, ‘and the- -
non-Indian water user (or the state) into one forum having juris- .-
diction over the water and all the parties, The system would
permit the United States and the Indian tribes, ‘bands, and
groups to have the maximum input concerning their claims'to ™ "«

water while at the same time permitting judicial review for those™
: who seriously disagree. This mechanism is a feasible method for - -
- = -quantifying reserved water rights. in the immediate future. The .

346. A single integrated record system of water uses is m'gentlyneeded so that the =~
public can Jook to one source to detérmine the extent of water available-for theiruseat’
:any given water site. See Il WHEATLEY, supra note 29, at 570-71. .- o




necessity of determining relative rights to the nation’s water sup-
ply mandates adoption of this or a similar administrative ap-
proach. .
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OFFICE OF THE SECRETARY~
WASHINGTON, D.C. 20240

MEMORANDUM

T0: Assistant Secretary, Energy and Resources .
: Assistant Secretary, Fish, Wildlife and Parks
Commissioner, ureau of Indian Affa1rs

FROM: Secretary

SUBJECT: 5011c1tor‘si§p1n1on on the. boundar1es of and status of title

“to certain lands w1th1n the Co]vxlle and Spokane Indzan
Reservations .

The. Se]1c1tor has today s1gned an opinion concerning the boundaries of .
and status of title to certain lands within the Colville and Spokane

Indian Reservations. This opinion in certain respects reverses an ear11er
“oplnlon of the Sol1c1tor reported at 59 1.D. 147 (1945).° :

. I hereby direct that all appropriate steps be. taken to 1mp]ement and
conform to the legal conclusions reached by the Solicitor, including the
nullification of the December 18, 1946, tri-party agreement and the
negot1at1on of a new agreement to which the Tribes are a party. o .
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United States Department of the Interior

OFFICE. OF THE SOLICITOR
WASHINGTON, D.C. 20240

IN REPLY REFER TO:

June 3, 1974

Memorandum

To: Secretary of the Interior

From: Solicitor ﬁ{é ! tgﬁ;;Qgng :

Subject: Opinion on the boundaries of and status of
+i+le to certain lands within the Colville
and Spokane Ind!an,ReservaTions :

This opinion sets forth my conclusions with respect to

the following issues: (1) the present boundaries of the
_Colville and Spokane lIndian Reservations in the reservoir- -

area created on the Columbia River by Grand Coulee Dam;-

(2) the nature of title to certain portions of the original

riversed within those reservations and to the so-called

"{ndian zone" established in the .reservoir area within

lands taken in aid of construction of the dam; and (3)

the jurisdiction of +he Confederated Colvillie Tribes

and Spokane Tribe to regutlate hunting, fishing, and

boating in that Indian zone. ' o :

The Colville and Spokane Indian Reservations were established
in 1872 and 1877 respectively, on lands which were later :
included within the state of Washington. The Colville
Reservation was created by an executive order issued by
President Grant. Executive Order of July 2, 1872,

Some confusion regarding creation of the Spokane Reser- ,
vation has existed, but the Supreme Court has specifically .
held that *“hat reservation was established on August 18,
1877, the date of an agreement between agents of The

United States and certain Spokane chiefs. Northern Pac..

Ry. v. Wismer, 246 U.S. 283 (1918). A subsequent executive
order issued by President Hayes was held by the Court

merely to have confirmed the earlier reservation.

Executive Order of January 18, 1881. 1/

T7 The T945 SoTicitor's opinion referred to Infra (59 [.D. 147y, L
dealing with certain of the subjects considered herein, refers = :
only to the 1881 executive order. oo
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The Columbia River, taking a yes?erly'furh from its
initially southward flow, forms first the eastern and

t+hen the southern boundary of the Colville Reservation,

The Spokane Reservation lies eastward across t+he Columbia
from the Colville Reservation, just before the river '
turns wesT and just north of the Spokane River, a tri-
butary of the Columbia; The Spokane River, flowing
essentially frcm east fo west at +his point, forms the
southern boundary of the Spokane Reservation. o

in 1940 construction of Grand Coulee Dam, 2 federal
reclamation project, was completed on a portion of the.
Columbia where it forms the_southern boundary of the
Colville Reservation. 1In an Act dated June 29, 1940

(54 Stat. 703), 16 U.S.C. 8 835d, Congress required the
Secretary of the Interior fo designate the Indian lands

to be taken in aid of the project, and granted "all

right, title, and interest™ in such designated lands 3
+o the United States, "subject to the provisions of this
Act."™ 2/ The following is the full texi of this portion

“of the Act as originally passed by Congress: :

LY

"in aid of the construction of The
Grand Coulee Dam project, authorized
by the Act of August 30, 1935, 49 .

. Stat, 1028, there is hereby granted -
to +he United States, subject fto the
provisions of this Act, (a) all the
right, title, and interest of the
Indians in and to the tribal and allotted
lands within the Spokane and Colville
Reservations, including sites jof agency .

2/ Grand Coulee Dam was authorized to be constructed by
The Rivers and Harbors Act of August 30,. 1935 (49 Stat.
1028, 1039), but no provision was included therein authori-
zing the taking of Indian lands. Some Indian lands were
actually inundated prior to the 1940 Acty See 59 1,D.
147, 155 (1945). - ' -




and school buildings and

related structures and unsold

lands in the Klaxta town site, as

may be designated therefor by the
Secretary of the Interior from time
to time: Provided, That no lands
shall be taken for reservoir purposes
above the elevation of one thousand
three hundred and ten feel above

sea level as shown by General Land
Office surveys, except in Klaxta town
site; and (b) such other interests

in or to any such lands and property
within these reservations as may be
required and as may be designated

by the Secretary of the Interior

from time to time for the construction
of pipe lines, highways, railroads,
.telegraph, telephone, and electric-
fransmission lines in connection

with the project, or for the
relocation or reconstruction of

such facilities made necessary by

the construction of the project.”

The area designated by the Secretary pursuant to this
provision and thus taken by the United States in aid

of the project extends from the original bed of the
river (which was not designated) to the nearest contour
line indicating an elevation of 1310 feet above sea
fevel. 3/ X

'3/ The 1940 Act was amended by the Act of December 16,
fo44 (58 Stat. 813), to authorize a taking of some of the
indians!' interest in the lands above the 1310 contour.
{ine to protect against the danger of slides in the areas
around the reservoir. ~ ' T




Another provision of the Act requires the Secretary to

set aside approximately one-~fourth of the reservoir area -
above the dam for the "paramount" use of the Colville

and Spokane Tribes for nunting, fishing, and boating.

(The reservoir, Lake Roosevelt, extends approximately

150 miles upstream from the dam into Canada, or about.
twice as far as the northern boundary of the Colville
Reservation.) This provision of the Act reads as fo!lows

"The Secretary of the Interior, in
lieu of reserving rights of hunting,
fishlng, and boating to the Indians
in the areas granted under this Act,
shall set aside approximately one-
quarter of the entire reservoir area
for tThe paramount use of the Indians
of the Spokane and Colville Reservaf;ons
for hunting, fishing, and boating
purposes, which rights shall be subject
only to such reasonable regulations
as the Secretary may prescribe for
the protection and conservation of
fish and wildliife: Provided, That the
exercise of the Indians' rights shall
not interfere with project operations.
. The Secretary shall also, where
necessary, grant to Tthe Indians
reasonable rights of access to such
area or .areas across any project
lands."

Pursuant to this provfsion, the Secretary in 1946 designaféd vk
an area~-the so-called "Indian zone"--which comprises g
essentially all of the "freeboard," "drawdown," 4/ and

4/ "Freeboard" area is that land within the area taken
for reservoir purposes which is above the high water mark -
of the reservoir and must be crossed to gain access 1o the
water area. "Drawdown" area comprises the exposed land
betwsen The high-water mark and the actual water level,
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water area inside the original boundaries of the reservations
(except Immediately around the dam). 5/ The zone extends
to the center line of Lake Roosevelt from the Colville side
except where the Colville and Spokane Reservations are
adjacent to one another across +he Lake. There, the

zone includes the entire reservoir with the exception

of a strip in the center of the Lake half a mile wide,
which was preserved by the Secretary as a navigation

lane. In addition, the zone extends from the Spokane

side to the center line of a separate arm of the Lake
formed by the backup of the Spokane River. The Colvilile

Reservafion,does not border this arm of the Lake.

Pursuant to a tri-party agreement among the National
Park Service, the Office of Indian Affairs, and the
- Bureau of Reclamation, dated December 18, 1946, the
Bureau of Reclamation has primary responsibility for
overseeing administration of the reservoir area. 6/ The
general public Is presently permitted to have equal use of

- the Indlan zone with the Indians, under the supervision of .

the National Park Service.

3/ The zone is really two zones--one including

fands taken from within the Colville Reservation, and the’
other including arsas +aken from within the Spokane -
Reservation, For convenience, however, these areas are
referred to jointly as the "Indian zone."

6/ 1t was the tri-party agreement (which was approved by
the Assistant Secretary) that formally set aside the
Indian zone. : The agreement speaks of a "Colviile lndian
Zone" and a "Spokane Indian Zone," and the map annexed

as zn exhibit to the agreement shows the navigation -lane
referred to above as being a separate area not included
within either zone. ” S
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The 1946 tri-party agreement reflects the views expressed
a year earlier in an opinion by Solicitofr Gardner,
dealing with, inter alia, certain of the questions

N considered herein. 59 1.D. 147 (1945). Solicitor Gardner .
indicated In that opinion tha¥t portions of the original, ' o
pre-1940 riverbed in this area had been wi+hin the boundaries -
of the reservations, which had not been altered by the
taking“pursuant +o the 1940 Act; and he appeared to suggest
that since the original riverbed was not designated by
the Secretary, title to the bed was unaffected by the
Secretarial designation made pursuant to the Act. 59
1.D. at 152, 166~67, 175 n.60. :

1 adopf.fhése conclusions, and hold that the tribes do
in fact hold the equitable title to those portions of
the original riverbed within the boundaries of their

reservations. | differ, however,. with the 1945 opinioni
insofar as it dealt with the extent of the +ribes!
additional interests in the reservoir area. | hold

that The tribes' hunting, fishing and boating rights
in The zone set aside by +the Secretary for their paramount
‘use are reserved rights, preserved by Congress in the -
"1940 Act, and that those rights ére.exclusive of any such
rights of non-lndians in that zone, ‘although they do not
encompass interference with project purposes and are
subject to regulation by the ‘Secretary to conserve -fish .
and wildlife. In addition, | hold -that the +ribes have
the power to regulate hunting, fishing, and boating by
non~lndians in the Indian zone (which is almost entirely
@ wiThin the boundaries of the reserva+ions). 7/ To the
extent that the 1945 opinion conflicts wi+th any of these

‘J’.

conclusions, it Is hereby overruled.

>

7/ The only locations in which the boundaries of the lIndian ..
zone might extend beyond those of either reservation would -
appear to be In places where, because of the meander of the
original river or a difference in elevation. on the two sides
of the river, the center line of +he original riverbed =~
differs perceptibly from the center line of Lake Roosevel+t.
Such differences in fact have relevance oenly to the =~ = '
Colville Reservation, since the presence of the navigation -
lane in the middle of the Lake prevents the Spokane portion

. of the zone from approaching the ¢center line of the.original
riverbeds (ln addition, as set forth in the text infra, the.
Spokanes claim--not without support--that their reservation
includes the entire riverbed.) e R
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I THE BOUNDARIES OF THE COLVILLE AND SPOKANE
RESERVATIONS ALONG THE RIVER.

A public land decision dated May 29, 194, J. H. Seupelt,
43 |.D. 267,.held that the Colville Reservation boundary
was |ocated at the middie of the channel of -the Columbia
River where it bordered the reservation. In my view
this Issue was correctly decided In Seugelf (which was
followed in the subsequent 1945 Solicitor's Opinion,

see 59 1.,D. at 152).

An apparent conflict between the boundaries established
for the Spokane and Colville Reservations along the Columbia
should be noted, however. The boundary of the Spokane

~Reservation is described in the executive order ratifying

creation of the reservation as being located on the west
bank of the Columbia River, thus evidently overlapping
with the Colville boundary. While | am cognizant of this
conflict and of the consequent poss:billfy that an area of
Joint rights may have been created in the area of overlap,
I do not resolve this question herein, because both *fribes,

"by a joint resolufion dated September 17, 1973, have

requested that | refrain from doing so. In their
resolution, the tribes agree that the Secretary may.

.establish a boundary line between the Colville and

Spokane portions of the Indian zone at the center of the
reservoir despite the overlap, 8/ and that the question .
of title to the underlying riverbed should be reserved
for future determination. Determination of that narrow
question is not necessary for dec;s:on of the remaining
issues considered herein. :

8/ The Secretary is directed by the 1940 Act to set
aside "approximately one-quarter of the entire reservoir -

.area™ as an Indian zone. Thus the zone must at a minimum

be close to that one-quarter standard. |f, however, in
the exercise of his discretion the Secretary should decide
to expand the present zone--which may well encompass less’
than one-quarter of the entire reservoir area--it would
appear tThat he could do so; and an expansion of the zone’
in The area where the Colville and Spokane Reservations
are adjacent to one another could raise the problem of
delineating the Colville and the Spokane portions of the
zone. :




With respect to The effecf of the 1940 Acf, it Is my -
conclusion that the boundaries of the reservations along
the Columbia, (and, in the case of the Spokanes, along the
Spokane River), wherever their precise location, were
unchanged by the Act. It is clear from the line of
authority founded on United States v. Celestine, 215
U.S. 278, 285 (1909), that once the boundaries of an
Indian reservafion are established, neither those
boundaries nor the status of title to the tracts in-
cluded within them may be changed except upon a clear
statement of an intent.by Congress to change them. See
Mattz v. Arnett, 412 U.S. 481 (1973); City of New Town

v. United States, 454 F.2d 121, 125, 126 (8th Cir. 1972);

"25 U.S.C. 8398d. The Supreme Courf concluded in Seymour

v. Superintendent, 368 U.S. 351 (1962), that the boundaries
of the present Colville Reservation have not been affected
by allotments, patents and other dispositions of land

~within the reservation made subsequent to i+s establishment.
‘The current boundaries of that reservation thus remain
‘as discussed in J.H. Seupelt, supra, and for similar

reasons the boundaries of the Spokane Reservation remain
unchanged by the Act, 9/ This holding is in accord with
the position taken in The 1945. Solxc:for S Opinlon. See
59 1.D. at 175 n.60. .

9/ An argument against the conclusion set out above concetvably
could be based on Unlted States v.. Oklahoma Gas and Elec. Co., .
318 U.S. 206 (1943); Ellis v. Page, 351 F.2d 250 (lI0th Cir. '

1965); and Tooisgah v. United STates, 186 F.2d 93 (190th

Cir. 1950), QOKlahoma Gas and Tooisgah, however, were decided
prior fto the Supreme Court's decisions in Seymour v.- o]

Superintendent, supra, which reaffirmed the analysis of

Celestine and applied it to a statute opening the Colville
Reservation to white settlement and ownership, and Mattz .

v. Arnett, supra, in which the Court indicated thaT a
congressional intent to altfer reservation boundaries can be
found only if such an Intent is made express in the ‘language
of the statute in question or can be clearly perceived from
its legislative history and other surrounding circumstances.

(DeMarrias v. South Dakota, 319 F.2d 845 (9th Cir., 1963),

a case simiiar to Tooisgah, was explicitly overruled in
United States ex rel. Feather v, Erickson, 489 F.Z2d 99

(8th Cir. 1973), on the ground that its rationale had.
become untenable in light of recent decisions such as
Seymour and Mattz.) And in any event, all three cases--
Oklahoma Gas, Ellis, 'and Tooisgah--involvéd statutes which,

unlike the 1940 Act, conveyed to the United States all of
the lands within the reservations in question. The courts
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Footnote 9 continued:

in those cases professed to perceive In such circumstances -
a clear congressional intent fo dissolve tribal governments
on those reservations. Plainly, no such intent can be :
imputed to Congress in connection with the 1940 Act. Indeed,
as to that Act, Seymour clearly governs; for if, as Seymour
holds, continued fribal jurisdiction is not inconsistent
with ownership by non-lindians of certain lands in fee
within a reservation, then such jurisdiction is & fortiori
not inconsistent with similar ownership, for purposes of
- a reclamation project such as the one involved here, -

by the Indians'! trustee. '

g
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2,  THE INDIANS' INTEREST Iil THE ORIGINAL RIVERBED AND
IHE INDIAN ZONE [0/ -

Congress has recognized the Colville Confederated Tribes!
full equitable title to tribal lands within the Colville
Reservation, both in the 1940 Act and in prior legis-
lation, see United States v. Pelican, 232 U.S. 442, 445
(1914); and similar recognition has been extended wifh
respecf to the Spokane Reservation. 11/ Such title,
having vested in the tribes, cannot be taken except as
clearly and specifically authorized by Congress. 12/ The
following two subsections of this opinion deal, in light
of this principle, with the nature of the tribes' interest-
in (a) the pre~1940 riverbed, and (b) the Indian zone..

" Flood stage up to the normal high water mark. With most

of the year, during which time it must be travered to

Co., 339 U.S. 799 (i950). See also Unifed States v. Cress,

+title to reservation lands. With respect to the Spokane

'I2/ MaTTz v.‘Arne+f 412 U.S. 481, 504 (1973)' Sezmour L
. V. Superintendent, 368 U.S. 351 (1962) ‘United STates Ve

" Celestine," 215 U.S, 278 (1909)

10/ The bed of a river is that area covered by water during .
rivers, much of this area-is dry during the greater portion -

obtain access to the stream for fishing, hunting, boating,
or other purposes. United States v. Kansas City Life Ins. -

243 U. S 316 (l9|7).

it/ Congressuonal enacfmenTs concerning The Colvrlie
Reservation such as the Act of June 21, 1906 (34 S+tat.
325, 378), which provided for the paymenf of $1.5 million
compensation for the lands taken by virtue of the Act of
July I, 1892 (27 Stat. 62), and the Act of March 22,
1906 (34 Stat. 80), which provided compensafion for lands
taken by settlement and entry, were statutes in which
Congress recognized tribal ownership of the equitable

Reserva?non, see,in addition to the 1940 Act, the Act of s
May 29, 1908 (35 Stat. 458), authorizing, lnfer alla, the ¥
allotment of land within that reservafion. R




a. Title to the pre-1940 Riverbed.

The:bed of the river (i.e., of +he Columbia and of its :
tributary the Spokane) was not designated by the Secretary
pursuant to the 1940 Act, and the tribes were not compen=_
sated for any taking with respect to the riverbed,
‘Accordingly, the action taken by the Secretary pursuant

to the 1940 Act has not changed the tribes! title, and |

hold that each tribe has full equitable ftiftle to that parf'“z

of the riverbed which Is within ?he exterior boundaries
. of 1ts reservation. 13/ :

I+ could conceivably be argued that the lands in the
riverbed are owned by the state of Washington because
lands underl!ying navigable waters in territories

of the United States are, as a general rule, held by the

.United States for the benefit of future states under the '

13/ page 7, supra. That title of course confers
no rIg T “co flicfing wifh the provisions of the 1940 Act.

The principle articulated at page 8,supra, seems to me
clearly to overcome the possible argumen? Yo the contrary
noted by Solicitor Gardner in his 1945 opinion. See 59

" 1.D: at 167 n.48, That argument is based on the Tordinary
rule" that absent the expression of a contrary intention,

"the conveyance of title to the upland carries with it the

title to the bed of the stream." As the 1945 opinion
acknowledged, however, In the presenT instance title was
taken rather than conveyed. And in.any ‘event, the broad.
principles underlying United States v. Celesf;ne, 215 ,
U.S. 278 (1909), and its progeny would make xnappropr;afe

the application.of any such rule here, since title To .he

riverbed was not clearly and specifically taken.

i
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"equal footing" doctrine; and both the Colville and
Spokane Reservations were created while what is now the
state of Washington was still a territory. Some authority
in This regard for a claim of ownership by the state

might be tound in United States v. Holt State Bank,

270 U.S. 49, 55 (1925), which indicates that "d!sposals :
by the UniTed States during the territorial period are not
1ightly to be inferred." Holt State Bank held that the
bed of Mud Lake had not been reserved for the use of

the Indians on the Red Lake Reservation, and that title
thereto -consequently had passed to the state of Minnesota when
that state entered the union., The Supreme Court has re-
cently made clear, however, that Holt State Bank turned on
its parflcular facts, and has indicated fthat the focal
question is the intent of the United States with respect

to the land in question. In Choctaw Nation v. Oklahoma, .

397 U.S. 620 (1969), the Court held that the bed of the .
Arkansas River iIn 0k|ahoma had been conveyed to the Cherokees,
Choctaws, and Chickasaws prior to Oklahoma's becomlng a

~s+afe. The opinion emphas;zed that

«

"nothing in the Holt State Bank case
or in the policy. underlyxng its rule
of construction. . requires that '
‘courts blind ?hemselves to the cir-
cumstances of the gprap+ In determining
the intent of the grantor.," 397 U.S.
at 634.

Thus if the intent of the United States In administering -
lands now comprising a state was clearly to reserve the
bed of a river for some particular purpose, then that
intent, if embodied in an appropriate legislative or
admlnlsfraflve act, would result In an exclusion.of the
riverbed from the lands passing to the state.

l
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| find ThaT the executive order creaflng the Colville
Reservation and the agreement -and executive order establishing
the Spokane Reservation sufficiently embody such an :
intent. Particularly on point in.this respect is a

recent decision by the Court of Appeals for the Ninth

"Circuit. In United States -v. Alaska, 423 F.2d 764

(9+h Cir. 1970), that court held that although Alaska
was admitted on an equal foofing with other stafes, the -
state did not own a lakebed within a wildlife refuge

~prevuously created by executive order. The court stated

that *he equal footing. docfrine

"does not mean that the President
"had no power to previously promulgate
the executive order here under scrutiny.
I1¥, as we now hold, the language of
the order is sufftcnenfly clear to
withdraw the water of the lake and the
submerged: land the state's rights, if
.any, are subsequen+ In: Tlme and
“inferior in rights o . o - [TJhe United
“States had all the powers of a sovereign
- and, . 1f It saw fit, It mngh+ even grant
righfs in and Tl?les to. lands which.
' normaliy would go to a state on its
admission . .. ." 423 Feo 2d at 768. -

Simllarly, I conclude fhaf the bed of The Columbia and
Spokane Rivers in the area presently being considered
were reserved for the use and benefit of the Colville and
Spokane Tribes and therefore were not acqu:red by the
state of Washington when it entered the union. This
Department ‘determined in J. H. ‘Seupelt, supra, that the
land out to the middie of the Columbia River had been
reserved to protect the fishing interests of the
Colville Indians, who relled upon the fish as a source '
of subsistence. This aspect of the opinion In Seupelt,
which was cited with approval in the 1945 Solicitor's
opinion, 59 l.D. at 152, is now reaffirmed. Nor
is there any basis for. dlsfingu15h:ng in this regard

il
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betwean the Colville and Spokane Tribes, 14/ or between the

Columbia and Spokane Rivers. [Indeed, by: placsng the boundary .

of the Spokane Reservation-on the far (west and south)
banks of those rivers, the executive order confirming
creation of that reservation makes it doubly clear that
the lands reserved for the use of the Indians Included
the river bed. 15/ ‘ : o .

14/ 'see 59 1.D. at 153.

15/ ‘The outcome of Holt State Bank.was in large part

. dependent on the fact that The-Red Lake Reservation, which
was involved In that case, had been created by means which

did not constitute an "express" setting aside of the lands -
in question. See United States v. Pollman, 364 F. Supp.
995, 999 (D. Monf. 1973). .As Thg prnion in Holt pointed

.out,

,"The reservaflon came ?nfo being through
a succession of treaties.with the Chippewas
whereby they ceded to the-United States .
. their aboriginal right: of occupancy to the
“surrounding lands. . .-» -~ There was no .
formal setting apart of what was not ceded,
“nor any affirmative declaration of the rlghfs
of the Indians therein, nor any attempted
exclusion of others from the use of navigable
waters. The effect of what was done was o
reserve In a general way for the continued
occupation of the Indians what remained of
their aboriginal territory; and thus It
came to be known and .recognized as a
reservation. . . ., There was nothing In
this which even approaches a grant of
rights in ‘lands underlyxng navigable waters; -
nor anything evincing a purpose to depart
from the established policy s. » Of
treating such lands as held for the
benefit of the future State." 270 U.S.
at 58-59 (footnote omitted).
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Footnote 15 continued: S : k”

The Court in fact nofed in Hol+ that "[oJther reserva+ions
for particular bands were specially set apart, but those
reservations and bands are not to be confused with the

Red Lake Reservation and the bands occupying it." 1d.

at 58 n., These aspects of Hol+t, which distinguish That
case from Unlted States v. Alaska, supra, and from the
situation now before me, were emphasized in the Pollman
decision, supra. That decision held that title to the

Reservaf:on, did not pass:- to Montana when that state Jolined
the union; instead, the court concluded, since the
reservation clearly had been set aside for Indian use

prior to Montana's becoming a state, the bed continued

to be equitably owned by the tribes in question. See
also Montana Power Co. v. Rochester, 127 F. Zd 189 (9Th

Cir. l942).
1t should also be noted that in Unxfed States v. Big
Bend Transit Co., 42 F. Supp. 459 (E.D. Wash. 1941),
the court held that the bed of the Spokane River was
part of the Spokane Reservation.  The opinion observed
that "[tJhe State of Washington speciflcally disclaimed
all title to all lands held by any Indian or Indian
Tribes provided that the Indian ‘lands should remain

- under the absolute jurisdiction and control of the
Congress." 42 F, Supp. at 467 (cx+1ng Enabling Act,
Rem. Rev. Stats. of Wash. Vol. 1, pp. 332, 333; 25

Stat. 676, 677, sec. 4, par. 2).

bed of the south half of Flathead Lake, within the Flathead
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b."The’Tribes' Inferesf~in7+he Indtan Zone

As oufllned above, the Secretary desngnafed all lands
between the original riverbed and the nearest 1310~foot
contcur line to be taken in aid of tThe Grand Coulee
project. Under the Act, accordingly, the United States/
was granted all of the "right, title, and Interest" of
the Indians in and to all lndian lands so designated and
taken, "subject to the provisions of this Act . . . "

And oné of those provisions specified that the Secrefary should

"set aside"™ approximately one-quarter of the reservoir
area for the "paramount use of The Indians" for hunTlng,
fishing, and boating purposes.' N

The quesT:on to which 1. now Turn.céncerns the precise
nature of the Indians' interest in ‘the so-called Indian
zone designated by thée Secretary pursuanf to that '
provision. Solicitor Gardner concluded in 1945 that
-that interest was not necessarily an exclusive one. 1
am constrained to disagree with this position in view

of my conclusion with respec+ ‘to an: issue not specifically
considered in the 1945 opinion. in- my view the lndians have
a reserved and therefore exclusnve .‘interest in the Indian
zone under the 1940 Act. 16/ oS '

Solicifor.Gardner viewed .the word "paramoun+" in the

Act as reflecting a congressional ‘purpose to create a
"flexible scheme™ giving the Secretary discretion to
determine whether exclusive use of the zone by the Indians
.is "necessary to ensure the realization of their prxvxlege "
59 I.b. at 170. Sfanding alone, however, the Term ’

16/ This opinlon concerns only The boundar:es of the Colvr!!e
and Spokane Reservations in the reservoir area, the tifle
to certain portions of the riverbed ‘in that area, the right
of fribal members to use The Indian zone designated -by. the
Secretary pursuant to the 1940 statute for hunting, fishing,
and boating purposes, and the power of the tribes under
that statute fto control the use of that zone for those
purposes by others. The opinion does not affect or change
any of the governmental and institutional arrangements under
whlich Grand Coulee Dam and the Third Powerplant connected
therewith are now being operated and maintained.

i
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"paramount" clearly does not determine fﬁe Issue of
whetter exclusivity was intended. As Solicitor Gardner
himself pointed out, congressxonal "reliance upon the
adjective 'paramount! alone in this context was probably
unfortunate,"” id. at 169, since the word is ambiguous
with respect to connotations of exclusivity. The
relevant legislative his?ory, however, while not al-
together consistent, serves-in my view to resolve the .

question along lines somewhat different from Those
arflculafed the 1945 Solicitor's opinion.

The legislaflve'his+ory of fhe Act concededly does not
point unequivocally in a single direction. In its report
to Congress with regard to the proposed legistation, for
example, the Department suggested that "the rights of

the Indlans to use this area for hunting, fishing, and
boating will not necessarily be exclusive rights." H.R. Rep.
No. 2350, 76th Cong., 3d Sess. 2 (1940). - This suggestion
represenfs the strongest support: for the position taken

in the 1945 opinion., On the other hand, the bill which
became the 1940 Act was drafted in its final form by fhe
‘Office of Indian Affairs jointly. with the Bureau of
Reclamation shortly after the Assistant Commissioner of
Indian Affairs had indicated that he _ contemplated the
"setting aside of a particular partor parts of the
reservoir for the exclusive use of the Indians in exercising
Their rights, subject, of course, to The primary use of

the reservoir for reservoir purposes.™ 59 |.D. at 157
(emphasis added)., Indeed, the very memorandum which set
forth that confemplaflon of "exclusive" .use expressed:

the notion in proposed sfafufory {anguage utilizing the

word "paramounf." 1d. e o :
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Early drafts of the Act prepared within the Department
provided that the title to be granted to the United States
should be "subject to the reservation for the Indians

of an easement to use such lands for hunting, fishing,
boating, and other purposes.™ 59 |.D. at 156. The

 Bureau of Reclamation resisted this approach, not only

out of opposition to the open-ended reservation of

easements for unspecified "other purposes,” but also

on the basis of a concern that administraticn of the project
should not be made unduly complicated. The Indian

tands to be faken were not contiguous, but rather were
arranged in a "checkerboard" pattern--extending, in

fact, upriver beyond the boundaries of the reservations. 17/
- This situation obviously would have rendered the simple

reservation of an easement with respect to the particular
lands taken difficult to oversee and administer. Indeed,
it was feared that a scheme under which the Indians
retained scattered "rights in all parts of the reservoir
area . . . would interfere with the proper development

.of Its recreational facilities." 1d.

Thus the scheme of the Act was modified, and the present
statutory language, authorizing the creation of a contiguous
Indian zone, was agreed upon. There is no persuasive
evidence of any determination at the time of this modi-

17/ Congress had opened both the Spokane and Colville

Reservations to entry and settlement by non-Indians.

See the Acts of June 19, 1902 (32 Stat. 744) (Spokanel),

March 22, 1906 (34 Stat. 80) (Colvillel, and May 29, 1908
(35 Stat. 458) (Spokanel). 'See also the title opinion dated
May 2, 1973, issued by the Title Plant, Portland Area
Director's Office, Bureau of Indian Affairs, which includes
Il color-coded maps depicting the boundaries of the Colville
Reservation and the source of title for each parcel of tand
in the designated area. That title opinion and all related
documents are on file in the above office. :

As for tThe area upriver from the reservations, the Colvilie
Reservation originally extended considerably north of

its present northern boundary but was diminished by the

Act of July |, 1892 (27 Stat. 62), which provided for
alloftments to Indians fiving in the severed portion.

See 59 |.D. at 51,

{
1
o
|
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fication that the nature of the Indians' rights was to

be different than had originally been contemplated when -
the reservation of an easement was specified, nor is

there any apparent reason or basis for such a de+ermina+|on.
In this context, given the background outlined above

and the limited purpose that the change in approach
evidently was designed fto accomplish, the soundest inference
is that only the location of the areas to which such :
rights were applicable was changed. 18/ It is the failure’
of Solicitor Gardner to draw this inference, or even to

deal with the question of whether the Indians' rights were
reserved rights, which represents the chief poan of
depar+ure befween his analysns of The Ac? and mine.

This view of the Act also comports more closely with an’
agreement dated Jdune 14, 1940, between the Office of
Indian Affairs and the Bureau of Reclamation, relating

to acquisition of Indian lands for the project. Paragraph
7 of that agreement, which was concluded only fifteen days
.prior to the date of the Act, reflects an understanding
that "existing" rights of hunfing’and fishing In the

areas to be teken were to be "satisfied" by the Act,

" 18/ Since the Indian zone is located almost totally within
The exterior boundaries of the Colville and Spokane
Reservations, there is no geographical anomaly involved

in the conclusion that the lndians' rights in the zone are
reserved rights. o
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thus arguably, at least, suggesting a reservation of
preexisting rights. 19/

The above analysis Is reinforced by the language of The
Act. The Secretary is directed to "set aside" an B
Indian zone from the lands taken for project purposes=--
terminology that at least is consistent with, and may vell
be indicative of, a contemplation that already existing

19/ The 1945 Solicitor's opinion includes the following
passage: ' o R -

"I+ is important to realize that the
acquisition of Indian allotted lands

for the reservoir began long in ad-

-vance of the passage of the act of ,
~June 29, 1940, and that some of these
land$ were inundated prior to their
acquisition. The plan at this time

was To reserve easements to the Indian
owners which would enable them to make

use of the reservoir without any limi-
tation upon these uses, and therefore

the riparian factor of severance damage
was not taken into consideration in
appraising the Indian lands, either

at this time or subsequently, the

lands of the Indians and non-Indians

alike being appraised upon the same

basis. The Indian allotted lands were
acquired under memoranda of understanding
between the Indian Office and the Bureau -
of Reclamation approved by the Department
on April 6, 1939, and June 14, 1940.
Paragraph 7 of the latter memorandum of
understanding provided: '"Nothing ,

in this agreement shall affect exlisting
hunting and fishing rights of the Indians
in the Columbia River Reservoir area in-
tended 1o be satisfied by the enaciment
info law of the provisions of the second
paragraph of Section | of §S. 3766 and H.R,
9445 * ¥ * (76th Congress, 3d Session)'" .

- 59 1.D. at 155 (emphasis added; foofno+e$ ﬂ

ommitted), ~

B
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indian rights o The lands destgnafed were being pre-
served., Moreover, the directive is to set aside the

.zone "in lieu of" reserving to the Indians hunting,

fishing, and boating rights "in the areas granted under

+his Act"--language which would appear to suggest the

notion outlined above, to the effect that the Act merely
imposed a geographical shift of those preexisting rights.
Indeed, the Indians are specifically said to have "rxghfs"
in the zone set aside, which rights are "subject only"

to (a) the Secretary's authority to promu!gafe conversation
regulations, and (b) the overriding proviso that the rights

"shall not interfere with project operations.™ 20/ The
implication thus is that those rights are not "subject"
to any concurrent rights of ofher persons in the lndian

‘zone. 21/

The conclusion that the Act contemplates retention by the
Indians of preexisting (and therefore reserved and
exclusive) rights is, in addition, strongly supported by
the principle that enactments permitting a taking of lIndian
property are to be construed narrowly, as giving con-

~gressional consent only to. the most [imited extinguish-
~ment of Indian proprietary rights necessary for fulfillment
‘ of the purpose of the taking.

Mattz v. Arnett, supra, 412

20/ The existence of these two limitations on the Indians'’
rights may well explain why the term "paramount" rather

than "exclusive® was used in the Act, and may also perhaps
underlie . The comment in the Depar?menf's report quofedv
on page |5, supra.

Zl/ | do not mean to sugges} that this analysié of the
language of the Act is conclusive of the questions con-

" sidered herein; indeed, my construction of that language

is not the only plausible construction. | do, however,
believe that my reading of the language Is the soundest
of the various possible readings, and that in combination:
with the analydis of the history and purposes of the Act
set out above and the rules of statutory interpretation
referred to in the text infra, It provides a sound basis
for my ulflmafe conc!usnons.
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U,S.- at 504; Menominee Tribe v. United States, 391 U.S. 404
(1968); United States v. Santa Fe Pac. R. C0., 314 U.S.,
339 (1941); Seymour v, Superintendent, supra; United States

Ve Nice, 241 U.S. 591 (1916); United States v. Celestine,

supra. There is no provision in the 1940 Act for any non-
Indian use of areas included within the Indian zone.

Similar support for this view of the Act stems from the
well established principle that statutes affecting
Indian interests are, where ambiguous, to be construed
most favorably to the Indians Involved. E.g., Squire v,
Capoeman, 351 U.S. I, 6-9 (1956); Carpenter ve. Shaw, 280
U.S. 363, 367 (1930); United States v. Santa Fe Pac.

R. Co., supra, 314 U.S. at 353-54; Choate V. Trapp, 224

‘U.S. 665, 675 (1912); Cherokee Inter-marriage cases, 203

Uu.s. 76, 24 (i906).

' Accordingly, although nelther the Act nor the legislative

history underlying it is crystal clear, | am compelled

by the above considerations to hold that the Indians!
rights to "paramount use" of the Indian zone are reserved
rights held by the United States in trust for them,’

and that those rights are therefore exclusive (except :
as limited by the prohlibition against interference with -
project operations and by the Secretary's explicitly '
conferred power to prescribe conservation regulations). ,
Those rights are a condition to and a burden upon whatever
title the United States received pursuant to the 1940 Act.
Cf. Seufert Bros. v. United States, 249 U.S. 194 (1919),

36 THE JURISDICTION OF THE TRIBES TO REGULATE FISHING, -
HUNTING, AND BOATING IN THE INDIAN ZONE

Given my holding In the preceding section, the question
arises whether in addition to having exclusive hunting,
fishing, and boating rights in +he Indian zone, the fribes

. also have the authority to regulate the use of that area

by others for such purposes. It is my conclusion thaft they
do.

.
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With respect to hunting and fishing, such a right is
clearly inferablle from 18 U.S.C. §1165, which, as was

“held in Quechan| Tribe v. Rowe, 350 F. Supp. 106, 110

(S.D. Cal, 1972, "makes it a crime for any person fo

enter an.lndian| Reservation for the purpose of hunting, -

fishing, or trapping uniess such person has tribal
permission to do so." 22/ Quechan held that

section 1165 "confirmed” the right of tribes to "control,
_regulate and lijcense hunting and fishing" within their

reservations 23/ -See also United Sfafes v. Pollmann,

22/ Section 1165 reads as follows:

"Whoever, without lawful authority or
permission, willfully and knowingly
goes upon any land that belongsto
any ‘Indian or Indian tribe, band, or
group and either are held by the
United States In trust or are sub-
Ject to a restriction against aliena-
+ion Iimposed by the United States,
or upon any lands of the United States
+hat are reserved for Indian use, for
+he purpose of hunting, trapping, or
fishing thereon, or for the removal of

- game, peltries, or fish therefrom, shall
be fined not more than $200 or imprisoned
not more than ninety days, or both, and
all game, fish and pelfries in his
possession shall be forfeited."

23/ In theory there may be some question about whether
the tribes enjoy regulatory power in those few portions
of the Indian zone which are not within the boundaries .
of the reservations, and whether 18 U.S.C. 81165 would
be applicable fto those areas in view of the general
principle that criminal statutes are to be strictly

construed. | am inclined, on the basis of the reasonihg'

set out in the text at note 26, infra, toward the view

t+hat the tribes do have jurisdiction in.those areas; and N

|l am simifarly inclined to conclude that the language
of section 1165--which speaks of "lands of the United
States tThat are reserved for Indian use--is applicable

e st
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Footnote 23 continued:

to all portions of the Indian zone, in light of my
holding above that the tribes' hunting, fishing, and
boating rights in the zone are reserved rights.

(With respect to the latter point, | note that section-
1165 requires that the substantive terms of the statute
be violated "knowingly and willfully," so that my view
of the statute would not operate to ensnare the unwary.

See United States v. Pollmann, supra.) These questions

probably are of no realistic significance, however,

In view of the minimal extent of such geographical
discrepancies and the practical difficulty of ascertain-
ing their location. ' Y
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364 F. Supp. 995, 1001-02 (D. Mont. 1973).. Thus any
tribal ordunances properly enacted to regulafe hunting .
and fishing ifn the Indian zone must be regarded as valld

-and may be enforced by the Colville and Spokane fribal .

courts so long as the requirements of all pertinent
federal statutes, such as 25 U.S.C. 88 1301 et seq., are
observed. 24/ See Alaska Pac. Fisheries'v. United States,
248 U.,S. 78 (1916); Morris v. Hitchcock, 194 U.S. 384
(1904); lron Crow v. Oglala Sioux Tribe, 231 F.2d 89

(8+th Cir. 1956). Such ordinances may also, of course,

in effect be enforced in the federal cour+s through
applicafion of section ll65.

The rlghf to regulate boaflng in the lndian zone Is no+
specifically conferred upon the fribes by section 1165,
which speaks only of hunting and fishing. In my view,
however, the tribes! regulafory aufhorlfy in the zone
extends to boating as wel!. :

1+ has’ fong ‘been settlied that lndian tribes, bands, and

nations originally possessed all aspects of soverelgnity,

and that those groups today retaln such sovereignty, at

least in terms of power over +their internal affairs, except

as limited by act of Congress. Williams v. Lee, 358

Uu.S. 217, 220, 223 (1959); Worcester v, Georgia, 31 U.S.

(6 Pet.) 515 (1832); Co!liflower v. Garland, 342 F.2d 369.

(9th Cir. 1965); lron Crow v. Oglala Sioux Tribe, supra, S
231 F.2d.at-91-94, 98; Oliphant v. Schlie, Fo. Suppo s
No. 511-73C2 (W.D. Wash., filed March 21, 1974); sese

55 | .D. 14-(1934). 1In McClanahan V.- Arizona State Tax
Comm! n, 411 U.S. 164, 172=73 (1973), The Supreme Court

recently emphasized The perTinence of these prlnciples
to ques?lons such as the one nhow before me:

24/ The Colville Cons+1+u+10n, which has: been approved

by the SecreTary, provides “in Arfic[e vV, section I(a),

t+hat the elected tribal council has. the responsnbillfy and
authority "to protect and preserve the tribal property,
wildlife and natural resources ,... ." A similar provision

-~

appears in Article Vi1, Secfion I(c) of the Spokane Consft?uf?on.
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"The Indian sovereignty doctrine is’
relevant, then, not because It
provides a definitive resolution
of [such] issues.... 5, but because i+
provides.a backdrop against which
the applicable treaties and federal
statutes must be read. -1t must
always be remembered that the varlous
Indian tribes were once independent .
and sovereign nations and that their
claim to sovereignty long predates
that of our own Government. Indians
today are American citizens. They .-
o have the right to vote, to use state’
. courts, and they receive some state
. services. Buf It is nonetheless
o . still true, as it was in.the last
century, that '[tlhe relation of
~the Indian tribes living within
.the_borders of the United States
- [1s] an anomalous one and of a
complex character. . . .  They
were, and always have been, regarded
as having a semi-independent position
when they preserved their tribal
relations; not as States, nor as
nations, not as possessed of the
.. full attributes of sovereignty,
~'but as.a separate people, with the
.power of regulating their internal
.and social relations, and thus'
far not brought under the laws of
the Union or of the State within
whose lImits they reside.®: United
States v. Kagama, 118 U.S. at 381-382,"
(Footnotes omitted.)25/ .. S

© 25/ While decisions concerning the-recognition and .
preservation of tribal sovereignty have basically deal+
with reservations established by treaty, | can perceive

no reason for any different conclusion where an executive
order reservation is involved, at least so long as the ,
executive order does not clearly and specifically indicate
That the reservation was created for an exceptional purpose

incompatible with ordinary notions of tribal sovereignty. . - -

{
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On the basis of this approach, the 1940 Act's reservation of .
exclusive boating rights to the tribes provides in my view

a sufficient basis for tribat jurisdiction to regulate

t+hat activity in the Indian zone. 26/ The conferral of

‘such exclusive rights would be futile unless there existed
some appropriate means of enforcing those rights. 1%

is reasonable, therefore, especially absent any other

clearly effective mechanism for the enforcement of

such rights, to conclude that a concomitant enforcement
authority rests in the tribes themselves. ‘

The Indian zone is, as | have noted, almost entirely

within the boundaries of the reservations. A properly

drafted tribal ordinance could provide that anyone entering
the reservation subjects himself to tribal regulations dealing

~ with activities as to which the Indians have exclusive

rights, and to the jurisdiction of the fribal courts in
such respects. See, e.g., Buster v. Wright, 135 F. 947
(8+h Cir. 1905), app. dismissed, 203 U.S. 599 (1906);
-cfe Oliphant v. Schlie, supra, F. Supp. at __ 3

“[AdJn Indian fribe's powers.of local
self~government originally included
the power to enact criminal laws per-—,

. taining to non-Indians and to confer upon
Its tribal court jurisdiction over

26/ | see no sound basis or reason for distinguishing .
commercial navigation from pleasure boating in This regard.
The Act is not interms limited to rights of the latter ,
sort; indeed, excessive or unregulated commercial navigation
might well interfere with the Indians' hunting and fishing
as well as boating rights. In this connection | note :
that navigation rights exist from one end of the lake to
+he other in the non-Indian zone (including tThe "navigation
jane" established by the Secretary between the Colville

and Spokane pqr?ions of the Indian zonel. :

-




the person of a non-Indian to enforce
such laws on those lands reserved for
such Indians within the established
boundaries of their reservation. Such
Jurisdiction continues 1o this day,

save as it has been expressly limited

by the acts of a superior government,
i.e., the United States Government." 27/

Nor is the tribal authority outiined above undercut by the S

regulatory authority of the state of Washington under its .
criminal law and Public Law 280, 18 U.S.C. §1162. It is
Immaterial, in fact, whether the state has full jurisdiction

. over the Colville and Spokane reservations in the respects

authorized by that statute; for I8 U.S.C. §1162(b) in

any event precludes state regulation of. Indian frust
property "in a manner inconsistent with any Federal . . .
statute,"” and likewise prevents the state from

wdeprivlingl . . . any Indian tribe,
band or community of any right,
privilege, or immunity afforded under
~ any federal . . . statute with ,
- respect to hunting, trapping, or fishing
or the control, licensing, or regu-
lation thereof." - B

'27/ The court in Oliphant restricted its holding to

offenses

"occuring on land held in frust by

the United States Government for the
benefit of Indians within the exterior
boundaries of the . . . Reservation..
Jurisdiction ... . over non-lIndians

on fee patent lands within the reser-
vation Is not presently before the
Court, and the Court expresses no
views on the question." F. Supp.
af. ® - : )

Simitarly, | éeal above only with tribal authority to
regulate activities as to which the Colvile and Spokane
Tribes have exclusive and reserved rights, in areas to.
which such rights are applicable. :

S gre— ey
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Such rights are granted both by the 1940 Act and by
18 U.S.C. § 1165, so that state regulatory law of the
sort referred fto above can in no way undermine the
Indians!' exclusive right to hunt, fish, or boat in

the Indian zone or their right to regulate those acfivi?ies,

there. Any state law conflicting with fribal ordinances
in these areas, or purporting to undercut such tribal
Jurisdiction, would be invalid. See United States v. -

Pollmam, supra, 364 F, Supp. at 1002; Quechan iribe V.
Rowe, supra. 28/ .

28/ As noted above, there are in reality two lndian

zZones -- a Colville zone and a Spokane zone -~ rather
than one. Consistent with this fact and with the 1945

Solicitor's opinion, 59 1.D, at 159-60, each tribe in effect

has JUFISdlCTTOn as described above over its portion of

The zone,
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