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EXECUTIVE SUMMARY 

Lands beneath navigable waters were granted to each state from the 
f edera 1 government when the state entered the Uni on, except in rare 
instances when the federal government disposed of such 1 ands prior to 
statehood. The determination of navigability is to be made based on a 
federal test of navigability to be applied to the bodies of water at the 
time the state is admitted to the Union. State tests or definitions of 
navigability play no role in determining the original title to lands 
beneath navigable waters. Title to these lands changes based on state 
common law interpretations of the doctrines of accretion, erosion, and 
reliction, but does not change when a watercourse alters its course via 
avul sion. In Minnesota, state courts attempted to use state 
navigability tests to determine title until this was determined to be 
improper by the United States Supreme Court. Minnesota, does, however 
employ a more liberal state definition of navigability for the purpose 
of determining public recreation rights. Minnesota also has a strong 
public trust doctrine making it very difficult for the state to dispose 
of large amounts of state-owned submerged lands. 

There is some degree of submerged lands management being undertaken in 
Minnesota today. The management is sporadic and i ncomp 1 ete, however. 
The limited management by the state is administered by three components 
of the DNR--the Land Bureau, the Mi nera 1 s Di vision, and the Waters 
Division. All three have the authority to administer some aspect of 
submerged 1 ands management, and they employ this authority to varying 
degrees. There is a lack of coordination between these agencies. The 
state has no listing of its ownership of submerged lands nor does it 
receive any compensation for use of its submerged lands. At the federal 
level, the Army Corps of Engineers has regulatory authority over all 
waters that they consider navigable and part of a system of foreign or 
interstate commerce within the state. 

The range and sophistication of submerged lands management across the 
country varies from the more advanced program of Ca 1 i forni a to the 
nascent programs of North and South Carolina. Despite the differences 
among the states, Minnesota can learn from these programs which methods 
might be most suited to the needs determined to be important in 
Minnesota (e.g., income generation or resource protection). Minnesota 
can also learn from the mistakes and difficulties encountered by other 
states. 

Minnesota is in need of a comprehensive and coordinated program to 
manage its submerged lands. The lack of a state management program is 
unsatisfactory from both a resource management perspective and a public 
trust management prospective. The content of a submerged lands program 
should be determined by a DNR study group with the input and statutory 
authority of the legislature. The program must address quieting title 
to past fill on state lands, a leasing program, future filling, and 
dredging • 
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INTRODUCTION 

The topic of submerged lands management may strike some as odd or 

trivial; the exploitation of submerged lands, however, has occurred 

si nee humans wandered upon lakes, rivers, or oceans. Si nee that time 

they have gathered shellfish, algae, sand and other minerals, and later, 

erected structures. As society has advanced (or regressed, depending on 

one's perspective), the need to manage resources has increased. The 

resources of submerged land is an area where, until recently, management 

has been neglected. Interest in the area increased dramatically in the 

middle 1900s due to the battle over ownership of offshore hydrocarbon 

resources. Since this time, states across the country have been 

developing submerged lands management programs to deal with oil and gas 

and numerous other resources and activities. 

In Minnesota, however, submerged lands management has been 

neglected. The goal of this report is to end this neglect by supplying 

a preliminary investigation of submerged lands management and its 

potential in Minnesota. The report focuses on those submerged lands 

that were beneath navigable waters in 1858 and thus granted to the state 

from the federal government. These lands are thought to be a part of 

the school trust lands; thus quieting title and generating revenue from 

these lands is of some importance. This report traces the legal history 

of the acquisition of these submerged lands and discusses the fragmented 

management program in existence today. It also examines the management 

programs employed by other states. Finally, the report concludes with 

some speculations as to the shape and substance of a submerged lands 

management program in Minnesota. 
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I. THE OWNERSHIP OF SUBMERGED LANDS: A MURKY JOURNEY THROUGH LEGAL HISTORY 

THE FEDERAL TITLE TEST 

The major question to be addressed in this section is who has title to 

the lands beneath the water--a question of major import in a state with over 

12,000 lakes greater than ten acres in size, bordering Lake Superior, and 

bordering or including a number of major rivers, including the Minnesota, the 

Mississippi, the Red, and the St. Croix. In this section the legal history 

central to the determination of ownership of river and lake lands will be 

outlined. This legal history will focus predominantly on federal case law; 

the specifics of ownership in Minnesota will be discussed in the following 

section. Based on the current state of the law, each state received title to 

the beds of navigable waters when they achieved statehood. Let us turn now to 

examining how this doctrine came to be and what it means as far as ownership. 

One of the ma~or methods of transportation when the United States 

achieved independence ( and before) was by water. Thus, so-ca 11 ed navigable 

waters played an important role in commerce, development, and exploration in 

colonial and early American history. The Congress recognized the importance 

of the navigable waters in 1796 when it passed a law stating that "All 

navigable rivers, within the territory cccupi ed by the pub 1 i c 1 ands, sha 11 

remain and be deemed public highways .•• " (43 U.S.C.A. Section 931). 

• 

• 

The question of ownership of these navigable waters, and the lands under 

them, was ruled upon by the United States Supreme Court in 1842. In Martin v. 

Waddell, 41 U.S. (16 Pet.) 367, the court addressed the issue of private • 
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• versus public ownership of lands urider Rarian Bay, off of the coast of New 

Jersey. The court found, "For when the Revolution took place, the people of 

each state became themselves sovereign; and in that character hold the 

absolute right to their navigable waters and the soils under them for their 

own common use, subject only to the rights since surrendered by the 

Constitution to the general government" (p. 410). Thus the Supreme Court held 

that the respective states held title to the lands under navigable waters 

within their jurisdiction, based on an adoption of English common law. 

• 

Technically, the Martin v. Waddell decision applied only to the original 

thirteen states. The substance of the decision was extended to the other 

states in Pollard's Lessee v. Haqan, 44 U.S. (3 How.} 212, decided in 1845. 

The Court stated that: 

This right of eminent domain over the shores and the soils 
under the navigable waters, for all municipal purposes, 
belongs exclusively to the states within their respective 
territorial jurisdictions, and they, and they only, have 
the·constitutional power to exercise it •••. 

By the preceding course of reasoning we have arrived at 
these general conclusions: First, the shores of navigable 
waters, and the soils under them were not granted by the 
Constitution to the United States, but were reserved to 
the states respectively. Secondly, the new states have 
the same rights, sovereignty, and jurisdiction over this 
subject as original states •••• (p. 230). 

(This is referred to as the "equal footing'' principle--states admitted to the 

Union after the adoption of the constitution are "admitted into the Union on 

an equal footing with the original stat.es in all respects whatever." For 

further discussion of this principle, the reader is referred to: Shively v. 

Bowlby, 152 U.S. 1, 48-50, 58 (1893); Coyle v. Oklahoma, 221 U.S. 559, 566-567 

(1911); Scott v. Lattig, 227 U.S. 229, 242-243 (1912); and Hawkins v. Bleakly, 

• 243 U.S. 210, 217 (1917). See also the act admitting Minnesota to the Union, 

Appendix B.) 
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It must be noted that these decisions were based on English common law 

and the definition of navigable waters under this common law. In England, 

navigable waters were those waters affected by the ebb and flow of 

tides--i.e., waters lying adjacent to the coast and navigable rivers draining 

into the ocean which were affected by tidal action. Based on the decisions 

above, the status of inland navigable-in-fact waters in the United States was 

still in question. These waters were not navigable based on English common 

law, but were being used for navigation in fact. This problem was addressed 

in The Propeller Genessee Chief v. Fitzhugh, 53 U.S. (12 How.) 443 (1851). In 

this decision the Supreme Court expanded the definition of navigable waters to 

include inland waters based on two arguments. First, the Court argued that 

tidewaters and navigable waters are synonymous. 

In England, undoubtedly the writers upon the subject, and 
the decisions in its courts of admiralty, always speak of 
the jurisdiction as confined to tide-water. And this 
definition in England was a sound and reasonable one, 
because there was no navigable stream in the country 
beyond the ebb and flow of the tide; nor any place where a 
part could be established to carry on trade with a foreign 
nation, and where vessels could enter or depart with 
cargoes. In England, therefore, tide-water, with a few 
small and unimportant exceptions, meant nothing more than 
public rivers, as contradistinguished from private ones; 
and they took the ebb and fl ow of the ti de as the test, 
because it was a convenient one, and more easily 
determined the character of the river. Hence the 
established doctrine in England, that the admiralty 
jurisdiction is confined to the ebb and flow of the tide. 
In other words, it is confined to public navigable waters 
(pp. 454-455). 

Thus, this first argument posits that in England no inland waters are 

navigable, but if there were any such waters, they would be deemed navigable 

and covered under common 1 aw. Si nee there are such waters in the United 

States, they should be included as navigable waters under common law. 

The second argument is basically related to the first, the expansion of 

common law navigable waters to include inland waters that were navigable in 

fact. 

• 

• 
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• It is evident that a definition that would at this day 
limit public rivers in this country to tide-water rivers 
is utterly inadmissible. We have thousands of miles of 
public navigable water, including lakes and rivers in 
which there is no ti de. And certai nl v there can be no 
reason for admiralty power over a public tide-water, which 
does not apply with equal force to any other public water 
used for commercial purposes and foreign trade. The lakes 
and the waters connecting them are undoubtedly public 
waters; and we think are within the grant of admiralty and 
rnari time juri sdi cti on in the Cons ti tuti on of the United 
States (p. 457). 

It should be noted that technically The Propeller Genessee Chief only expanded 

admiralty jurisdiction to waters deemed navigable in fact. The Court extended 

this doctrine to state ownership beneath inland navigable waters in Barney v. 

Keokuk, 94 U.S. 324 (1877). 

To summarize thus far, based on Supreme Court decisions, the states have 

sovereignty over a 11 lands beneath navigable waters, both ti de-waters and 

• inland waters. The next major issue to be determined is exactly what naviable 

waters means in this extended context. The Supreme Court first tackled this 

question in The Daniel Ball, 77 U.S. (10 Wall.) 557 (1870). The Court states: 

A different test [than ebb and flow] must, therefore, be 
applied to determine the navigability of our rivers, and 
that is found in their navigable capacity. Those rivers 
must be regarded as public navigable rivers in law which 
are navigable in fact. And they are navigable in fact 
when they are used, or are susceptible of being used, in 
their ordinary condition, as highways for commerce, over 
which trade and travel are or may be conducted in the 
customary modes of trade and travel on water (p. 563). 

It is this definition of navigability, obviously somewhat vague and imprecise, 

which is and has been the basis of the federal title test for submerged land 

ownership. And it is the federal title which is all important in the 

non-original states since these lands once belonged to the federal government 

and it is thus the federal government's test for navigability which determines 

• whether or not title to certain submerged lands transferred to state 

ownership. 
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Since The Daniel Ball decision, the Supreme Court has dealt with the 

federal test for navigability as a determination for title to submerged lands 

in seven cases, each time reaffirming the basic definition advanced in The 

Daniel Ball. In Packer v. Bird, 137 U.S. 661 (1891), the court used the test 

in settling a title dispute involving the Sacremento River in California. In 

Oklahoma v. Texas, 258 U.S. 574 (1922) and Brewer-Elliott Oil and Gas Co. v. 

United States, 260 U.S. 77 (1922), both cases centered around the recovery of 

oil and gas from submerged lands, the court again relied on the test from The 

Daniel Ball to settle title disputes over the Red River and the Arkansas 

River. 

A fourth case, United States v. Holt State Bank, 270 U.S. 49 (1926), 

concerned the title of the bed of Mud Lake in Marshall County, Minnesota which 

had been drained and uncovered. Jn this case the court concluded that the 

• 

lake had been navigable when it was first meandered in 1892 (and also • 

navigable at the time of statehood), and thus the lands underlying the lake 

were owned by the state. 

In United States v. Utah, 283 U.S. 64 (1930), the court addressed a title 

dispute between the United States and Utah over the ownership of the beds of 

the Colorado, Grand, Green, and San Juan Rivers where they flow in Utah. The 

court delivered a clear and powerful statement on determining navigability 

based on potential rather than actual navigation at the time of statehood: 

Utah, with its equality of right as a state of the Union, 
is not to be denied title to the beds of such of its 
rivers as were navigable in fact at the time of the 
admission of the State either because the location of the 
rivers and the circumstances of the exploration and 
settlement of the country through which they fl owed had 
made recourse to navigation a late adventure, or because 
commercial utilization on a large scale awaits future 
demands. The question remains one of fact as to the 
capacity of the rivers in their ordinary condition to meet 
the needs of commerce as these may arise in connection 

6 
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with the growth of the population, the multiplication of 
activities and the development of natural resources. And 
this capacity may be shown by physical characteristics and 
experimentation as well as by the uses to which the 
streams have been put (p. 83). 

This statement, derived from The Daniel Ball, provides solid .and useful 

precedent for future attempts to determine navigability at the time of 

statehood. 

The Supreme Court again relied upon the navigability test in The Daniel 

Ball in deciding the title to five bodies of water in Oregon (Lake Malheur, 

Mud Lake, Harney Lake, the Narrows, and the Sand Reef) in United States v. 

Oregon, 295 U.S. 1 (1934). This same test was further employed in the most 

recent Supreme Court case involving a title dispute over state ownership of 

the lands under navigable waters, Utah v. United States, 403 U.S. 9 (1971), a 

dispute about the lakebed of the Great Salt Lake . 

The Congress addressed this issue somewhat more concretely in 1953 when 

it passed the Submerged Lands Act, an act primarily geared to settling title 

in offshore lands for the purpose of oil and gas exploitation. The Act states 

that: 

The term "lands beneath navigable waters" means - (1) all 
lands within the boundaries of each of the respective 
states which are covered by nontidal waters that were 
navigable under the laws of the United States at the time 
such state became a member of the Uni on, or acquired 
sovereignty over such lands and waters thereafter, up to 
the ordinary high water mark as heretofore or hereafter 
modified by accretion, erosion, and reliction (43 U.S.C. 
Section 1301 (a)). 

This definition basically incorporated the central features of past Supreme 

Court decisions into statutory form. 

According to a legal scholar in the field of the federal test of 

navigability: 

The current federal "title test" contains five important 
elements. Four of them are included in the definition 
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framed by The Daniel Ball. First, it is not necessary for • 
the water body to ever have been used for navigation; it 
is sufficient for the water body to be "susceptible" to 
navigation. Secondly, it is not susceptibility to any 
type of navigation that will render the water body 
navigable; it must be susceptible to navigation "for 
commerce". Thirdly, the water body must be susceptible to 
navigation for commerce in its "natural and ordinary 
condition," although navigability will not be destroyed by 
"occasional difficulties in navigation". Fourthly, the 
commercial navigation can be by any "customary mode" of 
trade or travel. The Supreme Court has not yet defined 
what is meant by a "customary mode." One extreme position 
wou 1 d be to consider commerc i a 1 log fl oatage to be a 
"customary mode." Under such a view, there would not be 
many non-navigable streams for title purposes in the 
United States. The fifth element, made clear in later 
Supreme Court decisions, is that navigability for title 
purposes wi 11 be tested as of the date the particular 
state entered the Union. This aspect of the test presents 
a host of evidentary problems for courts and lawyers. One 
1 ast aspect of the federal title test is that the water 
body need not be a highway for interstate commerce; it can 
be navigable for title purposes even if it is wholly 
landlocked (pp. 592-593, MacGrady 1975). 

I think that this passage is a concise and useful summary of a complicated • 

area of law. What does this legal journey imply for Minnesota? For the state 

to gain title to any stream or lakebeds (or former stream and lakebeds), it 

must demonstrate that the body of water in question was used for, or suitable 

for use in, commerce in 1858. 

Having addressed how states' have attained title to submerged lands 

beneath navigable waters, two more issue areas need to be addressed. First, 

what role does state law and state definitions of navigability play in this 

issue. And second, how is state ownership affected by changes in the 

watercourse, changes termed accretion, avulsion, erosion, and reliction. 

THE STATE NAVIGABILITY TEST 

Prior to the clarification of the federal title test by the Supreme Court 

in the 192Os (in the Brewer-Elliott Oil and Gas Co. v. United States, United 

8 
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States v. Holt State Bank, and United States v. Utah), state Supreme Courts 

applied state tests of navigability in efforts to determine title to certain 

submerged lands. This was quite confusing as the state tests are greatly 

varied, some being more liberal and some more restrictive than the federal 

test. The Supreme Court, however, made it clear that for title purposes the 

federal test of navigability must be employed. This position is made quite 

clear in United States v. Oregon, 295 U.S. 1 (1934): 

Since the effect upon the title to such lands [underlying 
navigable water] is the result of federal action in 
admitting a state to the Union, the question, whether the 
waters within the State under which the lands 1 i e are 
navigable or non-navigable, is a federal, not a local one. 
It is, therefore, tc be determined according to the 1 aw 
and usages recognized and applied in the federal 
courts ••• (p. 14). 

Thus far, however, only two states west of the Mississippi River have 

explicitly recognized that the federal title test is the supreme test in such 

i nstances--Mi nnesota and North Dakota. Both of these states have abandoned 

more liberal pleasure boat tests and have adopted the federal test (cf, State 

v. Adams, 89 N.W. 2d 661 (Minn. 1957), cert denied, 358 U.S. 826 (1958) and 

Ozark-Mahoning Co. v. State, 37 N.W. 2d 488 (N.D. 1949)). 

The state test thus cannot play a role in determing original title to 

these submerged lands, but it may be employed to determine title after lands 

have passed from the United States to the state and to allocate public and 

private usufructuary interests in state waters. In reference to title 

determination after the completion of the federal title test, state 

navigability laws may transfer certain of those lands to private or riparian 

owners. If the state navigability test is more restrictive than the federal 

test, the submerged lands in question will become the property of the riparian 

• owner. Also, some states may dispose of all the lands they receive beneath 

navigable waters to the riparian owners. 
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As for the protection of public rights to recreation in certain state 

waters, Arkansas, California, Indiana, Maryland, Minnesota, New York, North 

Dakota, Ohio, Oregon, South Dakota, and Wisconsin all have adopted a 

navigability test more liberal than the federal test to determine the rights 

of public recreation. This use of the state navigability test can be quite 

important, as is noted by MacGrady: 

A state using a navigability test as a mechanism to 
allocate usufructuary interest, as opposed to using such a 
test to locate submerged bed title, need not comport with 
any federal test of navigability; allocating usufructuary 
interests is a wholly internal state affair . • • , an 
internal exercise of the state's sovereign police power. 
Thus the state can regulate water use, as it can land use, 
in any manner it pleases, subject, of course, to the usual 
due process requirement. Once this is recognized, it 
becomes clear that, absent the problem of mineral deposits 
in the submerged bed, the title to the bed is irrelevant 
because, regardless of who owns the bed, the public 
interest can be protected by regulating the superjacent 
waters. Thus, although "navigable" is one way to describe 
waters subject to public protection, a navigability 
criterion is not a. necessary one at all for state 
regulation of public and private usufructuary rights in 
water (p. 605, 1975). 

While it is arguable that only mineral deposits in the submerged bed presents 

potential problems, (e.g., marina and barge facilities, to be discussed below, 

may also present problems) his point is well taken. 

CHANGES IN THE WATERCOURSE 

The legal community uses four terms to describe changes in water courses. 

These terms and their definitions are as follows: 

"Accretion" is the increase of riparian land by the 
gradual deposit, by water, of solid material, whether mud, 
sand, or sediment, so as to cause that to become dry land 
which was before covered by water. ~ccretion occurs when 
the line between water and land bordering thereon is 
changed by the gradual deposit of alluvial soil upon the 
margin of the water. The term "alluvion" is applied to 

10 
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• the deposit itself, while accretion denotes the process, 
although the terms are frequently used synonymously. 

"Reliction" (or, as it sometimes called, "dereliction") 
differs from "accretion" in this, that the term 
"reliction" is applied to land made by the withdrawal of 
the waters by which is was previously covered, instead of 
the building up of the bottom by deposits displacing the 
waters. Rel i cti on connotes the uncovering of 1 and by a 
permanent recession of a body of water, rather than a mere 
temporary or seasonal exposure of the land. 

The term "erosion", as used in this connection, means 
the gradual washing away of land bordering on a stream or 
body of water by the action of the water. "Avulsion" is a 
sudden and perceptible loss or addition to land by the 
action of water, or a sudden change in the bed or course 
of a stream (pp. 851-852, American Jurisprudence 2d, v. 
78, Waters, Section 406, 1975). 

What impact do these changes have on the ownership of submerged and riparian 

lands? Generally, title shifts with the watercourse when changes result due 

to accretion, erosion, and reliction, but the title does not· change due to 

avulsion. An illustration of these changes will help to clarify this point. 

• Assume that the state holds title to the bed under a navigable body of water 

and a private party owns the adjacent riparian land. If part of the bed 

adjoining the riparian land is filled by accretion, the riparian owner gains 

title to this additional land and the state loses title to what was once 

submerged land. If the water level in the body of water drops by some 

• 

permanent recession, the title to the uncovered land transfers from the state 

to the riparian owner. If portions of the riparian's property are washed away 

by erosion and become submerged, these lands transfer from the riparian owner 

to the state. Lastly, if the river or stream drastically changes course, 

leaving part of the state-owned bed dry and inundating portions of the 

riparian owner's property, title is unchanged. 

The effect of these changes upon boundaries is addressed in American 

Jurisprudence 2d: 

It is the general rule that where the location of the 
margin or bed of a stream of other body of water which 
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constitutes the boundary of a tract of land is gradually 
and imperceptibly changed or shifted by accretion, 
reliction, or erosion, the margin or bed of the stream or 
body, as so changed, remains the boundary line of the 
tract, which is extended or restricted accordingly. The 
owner of riparian land thus acquires title to all 
additions thereto or extensions thereof by such means and 
in as much manner, and loses title to such portions as are 
so worn or washed away or encroached upon by the water, 
••. But where the change takes place suddenly and 
perceptibly either by reliction or avulsion, as where a 
stream from any cause suddenly abandons its old and seeks 
a new bed, such a change works no change of boundary or 
ownership. Title to land is not lost even temporarily by 
avulsion. 

In most jurisdictions, the character of the stream or 
body of water as tidal, nontidal, navigable, or 
non-navigable is immaterial as respects the application of 
the foregoing rules relating to accretion, reliction, 
erosion, and avulsion •••• 

The law of accretion and reliction applies both to 
waters in which the title to the bed is in the state and 
to those where the riparian owner's title extends to the 
thread of the stream . . • (pp. 856-858, v. 78, Waters, 
Section 411, 1975}. 

To summarize this discussion of title. changes, title to property (either 

submerged or riparian) changes with the watercourse if the change is gradual 

or imperceptible (i.e., change is by accretion, erosion, or reliction}, but 

the title does not change if the watercourse alters its course suddenly and 

dramatically (i.e., through avulsion or some instances of reliction). 

Perhaps the most difficult aspect of determing title after some change in 

the watercourse is distinguishing accretion from avulsion, a distinction with 

great title implications. The Supreme Court has recently wrestled with this 

distinction twice. In Bonelli Cattle Co. v. Arizona, 4i4 U.S. 313 (1973), the 

court addressed a title dispute which arose following changes in the Colorado 

River. According to the Court, 

The issue before us is not what rights the state has 
accorded private owners in lands which the state holds as 
sovereign; but, rather, how far the State's sovereign 
right extends under the equal-footing doctrine and the 
Submerged Lands Act--whether the state retains title to 
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the lands formerly beneath the stream of the Colorado 
River or whether that title is defeasible by the 
withdrawal of those waters (pp 319-320). · 

The court ruled in favor of the private party: 

The state's title is to the "[river] bed as a bed 11 and the 
State of Arizona wi 11 continue to ho 1 d tit 1 e to the bed 
beneath the Colorado River to its present high-water mark. 
But the exposed land involved here is no longer, as 
described in Shively, "incapable of ordinary and private 
occupation ••• (.whose] primary uses are public in their 
nature, for highways of navigation • • •11 The 
equal-footing doctrine was never intended to provide a 
state with a windfall of thousands of acres of dry land 
land exposed when the main threads of a navigable stream 
is changed (p. 322). 

This decision thus applied federal common law to a state title dispute, an 

action quite out of character with past decisions. 

This departure from precedent was corrected in 1977 when the Supreme 

Court overruled Bonelli in State Land Board v. Corvallis Sand and Gravel Co., 

429 U.S. 363, a case dealing with a title dispute in and near the Willamette 

River in Oregon.· The court argued that: 

Our analysis today leads us to conclude that our decision 
to apply federal common law in Bonelli was incorrect {p. 
370). 

. . . 
Si nee the application of federal common law is required 
neither by the equa 1-foot i ng doctrine nor by any other 
claim of federal right, we now believe that title to the 
Bonelli land should have been governed by Arizona law, and 
that the disputed ownership of the lands in the bed of the 
Willamette River in this case should be decided soley as a 
matter of Oregon law (p. 372). 

Based on this decision, state law is to be employed to determine ownership 

changes following changes in watercourses. In both Bonelli and State Land 

Board, the respective state courts applied the avulsion doctri1,1e to sorne 

portion of lands with the result that Arizona and Oregon did not obtain title 

• to the new riverbeds but did maintain title to former riverbeds which were now 

dry. 

13 



Before concluding this section, some discussion of natural versus 

artificial watercourse changes is merited. According to American 

Jurisprudence, "it is immaterial, as respects the effect of accretion, 

reliction, or erosion, whether it results from natural or artificial causes, 

in whole or in part. • provided they are not caused by the riparian or 

littoral owner himself, ..• Since title to land under water is not lost by 

avulsion, it is clear that title to such land is not lost where a river shifts 

to a new location as a result of unnatural forces" (pp. 855-856, American 

Jurisprudence 2d, v. 78, Waters, Section 410, 1975). Thus it is immaterial 

whether watercourse changes are produced by natural or artificial causes, 

except in the case when such changes may be caused by one of the riparian 

owners attempting to claim title to changes produced by his or her action • 

SUMMARY 

Lands beneath navigable waters were granted to each state from the 

federal government when the state entered the Union, except in rare instances 

when the federal government disposed of such lands prior to statehood. The 

determination of navigability is to be made based on a federal test of 

navigability to be applied to the bodies of water at the time the state is 

admitted to the Union. State tests or definitions of navigability play no 

role in determining the original title to lands beneath navigable water. 

Title to these lands changes based on state common law interpretations of the 

doctrines of accretion, erosion, and reliction, but does not change when a 

watercourse alters its course via avulsion. 
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• Sources~ American Jurisprudence 2d, 1975, v. 78, Waters. 

• 

• 

MacGrady, Glenn J., 1975, "The Navigability Concept in the Civil and 
Common Law: Historical Developement, Current Importance, and 
Some Doctrine that Oon't Hold Water," Florida State University 
Law Review, v. 3, pp. 511-615. 

United States Court Cases. 

United States Statutes • 
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II. SUBMERGED LAND OWNERSHIP IN MINNESOTA: THE MURKY JOURNEY CONTINUES 

MAJOR MINNESOTA COURT CASES 

After the preceding section it should be clear that determining title 

to submerged lands is a complicated and difficult endeavor. Like the 

federal courts, the state courts of Minnesota have played perhaps the major 

role within the state in efforts to determine title. In this section, an 

outline of the evolution of the submerged land issue in the Minnesota 

courts will be presented, including discussions of the major cases involved 

in that evolution. 

The first important case was Lamprey v. Metcalf, 52 Minn. 181, 53 N.W. 

1139 ( 1983). This decision is concerned primarily with determining the 

• 

ownership of a dried-up bed of a formerly non-navigable lake; but it also • 

includes an important discussion of navigation. The court argues 

if, under present conditions of society, bodies of 
water are used for public uses other than mere 
commercial navigation, in its ordinary sense, we fail 
to see why they ought not to be he 1 d to be public 
waters, or navigable waters, if the old nomenclature is 
preferred. Certainly, we do not see why boating or 
sailing for pleasure should not be considered 
navigation, as well as boating for mere pecuniary 
profit (p. 1143). 

It is important to remember that at this time the states operated under the 

assumption that state tests of navigability controlled the determination of 

title to submerged lands. Thus, this liberalized definition of 

navigability, a definition which expanded the concept to include pleasure 

crafts, could have tremendous implications both in Minnesota and around the 

country if adopted by other states. This entire issue of state verses 

federal tests was clarified by the three U.S. Supreme Court cases decided • 
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• in the 1920s and discussed above (Oklphoma v. Texas, Brewer - Elliott Oil 

& Gas Company v. United States, and United States v. Holt State Bank). 

• 

The definition advanced in Lamprey was the basis for the decision 

handed down in State v. Korrer, 127 Minn. 60, 148 N.W. 617 (1914). This 

case involved the mining of iron ore from the bed of Longyear Lake in 

northern Minnesota. The court found Longyear Lake to be a public· body of 

water, which is equated with being navigable by the court: 

Natural bodies of water are classed as navigable or 
non-navigable. The term "navigable", as used in this 
connection, has been extended beyond its technical 
significance and embraces many bodies of water not 
navigable in the ordinary sense of that term. The 
division of waters into navigable and non-navigable is 
but another way of dividing them into public and 
private waters, and navigable waters embrace all bodies 
of water public in their nature. It is not necessary 
that the water should be capable of commerce of 
pecuniary value. If a body of water is adopted to use 
for public purposes other than commercial navigation, 
it is held to be public water, or navigable water, if 
the old nomenclature is preferred. Boating for 
pleasure is considered navigation, as well as boating 
for more pecuniary profits {p. 618). 

The pleasure boat test was employed and the court ruled that since the lake 

was determined to be navigable, the state had title to its bed and thus 

control of the iron ore •. 

The next major case, State v. Longyear Holding Co., 224 Minn. 451, 29 

N.W. 2d 657 (1947), was decided following the numerous federal Supreme 

Court cases discussed above. The Minnesota court then applied the federal 

test of navigability: "It is well settled that the test of navigability to 

fix ownership of lake beds must be determined as of the date of a state's 

admission to the Union and under the federal decisions with reference 

thereto" {pp. 662-663). In this case, the dispute revolved around the 

• navigability of Syracuse Lake and the exploitation of iron ore from its 
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bed. The state had drained the lake, built an alternate channel for 

waterflow and navigation, and had leased the lake bed to a mining company 

to extract iron ore. Longyear Holding Company attempted to gain title to 

the lake bed based on three arguments: (1) the lake was non-navigable-

dismissed; (2) via reliction--dismissed, temporary drainage of a lake does 

not constitute reliction and thus no transfer of title had taken place; 

and, (3) that the state is violating its trust in allowing the 

exploitation of the minerals--dismissed, the state is not violating its 

trust by allowing the removal of iron ore from the lake bed. 

The federal test is again employed in State v. Bollenbach, 241 Minn. 

103, 63 N.W. 2d 278 (1954), a dispute involving the navigability of Five 

Lake in Otter Tail County. In this case, the Commissioner of Conservation 

sought to acquire by condemnation an easement over private property to gain 

access to allegedly public waters. The court declared that the federal 

navigability test must be employed as of navigability in 1858. To 

determine navigability at such time, "the court can consider evidence of 

the present use and capacity for purposes of navigation as bearing on 

whether it was navigable at the time" (p. 288). Upon examining historical 

evidence, the court concluded that 

The only uses ever made of Five Lake, besides the 
travel by Indians mentioned above, have been for 
private fishing and hunting and some trapping by the 
Indians. However, such activities are not commerce and 
provide no basis for finding that a body of water is 
navigable under the federal test (p. 289). 

While not explicitly rejecting the use of pleasure boats to determine 

navigability as presented in Lamprey, the court moves strongly in that 

direction. 

The abandonment of the recreational use test of navigability for title 

was explicitly made in State v. Adams, 251 Minn. 521, 89 N.W. 2d 661 
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• (1957), cert denied 358 U.S. 826 (1958). The case involved a dispute over 

the title to the beds of Rabbit Lake, Rabbit River, and other connected 

bodies of water in Crow Wing County. This case, like the Korrer and 

Longyear Holding Co. cases that preceded it, revolved around the mining of 

iron ore from lake and river beds. In affirming the decision of the trial 

court, the Minnesota Supreme Court agreed that 

Rabbit was never used as a highway of commerce because 
it afforded no highway or avenue of practical 
importance for commerce. While the lake is large 
enough to fl oat a good sized boat, it is not wide 
enough or long enough to provide a practical route for 
the transportation of commodities or passengers in any 
direction. The beginning and the end of the highway 
must be such that useful commerce would naturally go 
between them (p. 677). 

Thus from now on, when the Minnesota Supreme Court applied the federal test 

of navigability to determine title to submerged lands it would be based on 

• actual or potential commercial uses of the body of water in 1858. 

• 

PRE-STATEHOOD PATENTS AND DIVESTMENTS 

In attempting to determine title to submerged lands in Minnesota both 

in 1858 and today, there are considerations besides navigation which must 

be addressed regarding the transfer of title to submerged lands. Prior to 

statehood submerged lands may have been granted to other parties by either 

France or Great Britian, who controlled Minnesota before it was acquired by 

the United States prior to statehood. Following statehood, the state itself 

may have transferred significant parcels of submerged 1 ands to different 

owners. 

Prior to becoming part of United States territory, Minnesota was under 

the control of France, Great Britian, and Spain in various places and at 
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various times. By 1804, the United States had taken possession of these 

lands via the Treaty of September 3, 1783 (which ended the Revolutionary 

War), the Louisiana Purchase, and the cession of the relinguishment of 

Virginia 1 s claim to the lands in 1784. The British controlled the lands of 

Minnesota east of the Mississippi River for twenty years, and during that 

period "no real attempt at settlement was made, and little, if any, land 

passed into private ownership 11 (p. 63, Dana, Allison, and Cunningham 1960). 

The French, who controlled Minnesota west of the Mississippi River and 

Minnesota east of the Mississippi River before ceding it to the British in 

1763, also did not actively colonize Minnesota. By 1689, 

On the basis of exploration, discoveries, and 
proclamations, French dominion over Minnesota was by 
this time pretty well established; but in spite of this 
fact, and the continuation of trapping and the 
establishment of trading posts, the French planted no 
colony in the future state. Private ownership sterrnning 
from grants by the king was still in the future (p. 64, 
Dana, Allison, and Cunningham 1960). 

Thus both British and French activities in Minnesota were confined 

primarily to trapping and military outposts; the disposition of land via 

royal grants was extremely minimal. This is noteworthy since these grants 

occasionally included submerged lands and the United States courts have 

generally accepted the validity of title estabished under these grants. 

Thus, pre-United States ownership activities probably had extremely minimal 

or no impact on the potential amount of submerged land which Minnesota 

attained title to in 1858. 

After acquisition from France and Great Britian, but prior to 

statehood, the lands of Minnesota were owned and administered by the 

federal government. nuri ng this period the federal government had the 

abilities and power to divest these lands, including the submerged lands, 

and it made use of these abilities and powers to greater or lesser degrees. 
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• These powers, however, have been interpreted by the federal courts to be 

very limited. The court first addressed this issue in Pollard's Lessee v. 

Hagan (1845), in which the decision stated that 

• 

• 

This right of eminent domain over the shores and the 
soils under the navigable waters, for all municipal 
purposes, belongs exclusively to the states within 
their respective territorial jurisdiction, and they, 
and they only, have the constitutional power to 
exercise it. To give to the United States the right to 
transfer to a citizen the title to the shares and the 
soils under the navigable waters, would be placing in 
their hands a weapon which might be wielded greatly to 
the injury of state sovereignty, and deprive the states 
of the power to exercise a numerous and important class 
of police powers (p. 230). 

Thus, even before statehood the United States was without power to convey 

title to land under navigable water and deprive future states of their 

future ownership • 

The Court later went on to modify this decision. This is clearly 

expressed in Shively v. Bowlby (1893): 

We cannot doubt, therefore, that Congress has the power 
to make grants of lands below high water mark of 
navigable waters in any territory of the United States, 
whenever it becomes necessary to do so in order to 
perform international obligations, or to effect the 
improvement of such lands for the promotion and 
convenience of commerce with foreign nations and among 
the several States, or to carry out other public 
purposes appropriate to the objects for which the 
United States hold the Territory {p. 48). 

The above statement by the Court was further clarified and strengthened in 

United States v. Holt State Bank (1926): 

The United States early adopted and constantly has 
adhered to the policy of regarding lands under 
navigable waters in acquired territory, while under its 
sole dominion, as held for the ultimate benefit of 
future states, and so has refrained from making any 
disposal thereof, save in exceptional instances when 
impelled to particular disposals by some international 
duty or public exigency. It follows from this that 
disposals by the United States during the territorial 
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period are not lightly to be inferred, and should not 
be regarded as intended unless the intention was 
definitely declared or otherwise made very plain (p. 
55). 

It can be inferred from the above decisions that any disposals of submerged 

1 and by the federal government before Minnesota achieved statehood were 

limited. 

Thus, it appears that both types of pre-statehood disposal, foreign 

grants and federal grants, were quite limited. Also, such grants should be 

easily traceable through land titles. 

The State of Minnesota, as legal owner of submerged lands, does have 

the power to grant lands to individuals, corporations, and other 

governmental units, with some restrictions. The first and foremost 

restriction involves federal control of waters for foreign and interstate 

commercial navigation. The states cannot make grants which would impede or 

otherwise interfere with navigation. The second restriction involves the 

state's interpretation of the public trust doctrine. This doctrine stems 

from English common law when all tide-lands were held by the Crown in trust 

for public use in navigation, fishing, etc. 

The major Supreme Court opinion dealing with public trust was 

delivered in 1892, Illinois Central Railroad v. Illinois, 146 U.S. 387. In 

this case the Court considered the Illinois legislature's repeal of its own 

1869 grant of more than 1000 acres of submerged 1 ands a 1 ong the centra 1 

business district of Chicago. The Court first concludes that lands 

underlying Lake Michigan (and all inland navigable waters) are "subject to 

the same trusts and limitations" as tidal waters. The Court then considers 

the disposal and reclaiming of the lands in question by the legislature. 

It is worth quoting this discussion in length: 
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The question, therefore, to be considered is whether 
the legislature was competent to thus deprive the State 
of its ownership of the submerged lands in the harbor 
of Chicago, and of the consequent control of its 
waters; or, in other words, whether the railroad 
corporation can hold the lands and control the waters 
by the grant, against any future exercise of power over 
them by the State • 

• • • the State holds title to the lands under its 
navigable waters of Lake Michigan ••• But it is a 
title different in character from that which the State 
holds in lands intended for sale •••• It is a title 
held in trust for the people of the State that they may 
enjoy the navigation of the waters, carry on commerce 
over them, and have liberty of fishing therein freed 
from the obstruction or interference of private parties 
• • • • The trust devolving upon the State for the 
public, and which can only be discharged by the 
management and control of property in which the public 
has an interest, cannot be relinguished by a transfer 
of property. The control of the State for the purposes 
of the trust can never by lost, except as to such 
parcels as are used in promoting the interests of the 
public therein, or can be disposed of without any 
substantial impairment of the public interest in the 
lands and waters remaining . . • • The State can no 
more abdicate its trust over property in which the 
whole people are interested, like navigable waters and 
soils under them, so as to 1 eave them entirely under 
the use and control of private parties, except in the 
instance· of parcels mentioned for the improvement of 
the navigation and use of the waters, or when parcels 
can be disposed of without impairment of the public 
interest in what remains, than it can abdicate its 
police powers in the administration of government and 
the presentation of the peace (pp. 452 - 453). 

Any grant of this kind is necessarily revocable, and 
the exercise of the trust by which the property was 
held by the State can be resumed at any time (p. 455). 

Based on this decision, some disposal of state-owned submerged lands 

is acceptable if it is minimal -in scope and in the public interest. 

Massive disposals, however, appear to be unacceptable in light of the 

public trust doctrine. Such disposals cannot possibley be in the public 

interest since it terminates the state's special responsibility ever such 

lands. 
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This public trust doctrine is apparent in two of the Minnesota cases 

discussed above. In Lamprey v. Metcalf, 52 Minn. 181, 53 N.W. 1139 (1893), 

the court states that 

In this state, we have adopted the common law on the 
subject of waters •.. and that we have repudiated the 
doctrine that the state has any private or proprietary 
right (as had the king) in navigable waters, but that 
it holds them in its sovereign capacity, as trustee for 
the people, for public use ••. where the lake is 
navigable in fact, its waters and bed belong to the 
state, in its sovereign capacity (53 N.W. 1139@ 1143). 

In a second significant case the court states 

that under the common law applicable at the time 
Minnesota was admitted to statehood it held absolute 
title, both sovereign and proprietary, to all the beds 
of navigable waters within its boundaries, in trust for 
the people of the state, primarily that they might 
enjoy navigation of the waters, carry on commerce on 
them, and have the liberty of fishing in them free from 
the interference of private parties. It is made clear 
by the decisions of the United States Supreme Court 
subsequent to statehood, particularly in the case of 
Illinois Central R. Co. v. State of Illinois .•. that 
in the exercise of such trust the state may dispose of 
partial interests in such lands, in the interest of all 
the people of the state, provided the primary purposes 
of the trust are not unduly abridged or burdened 
thereby (State v. Longyear Holding Co. (1947), p. 669). 

The ho 1 dings of these, and other court cases, has become the common 

law interpretation of public trust in Minnesota. According to Dunnell 

Minnesota Digest 2d, Minnesota "holds the title in a sovereign and not a 

proprietary capacity, in trust for the benefit of the people. It cannot 

alienate its title" (p. 129, v. 13B, Navigable Waters, Section 5.00 (c), 

3rd Ed. 1981). Thus the state owns these submerged lands as the governing 

authority rather than as a simple private owner. It may dispose of such 

lands only when it is in the public interest, and even then it maintains 

its sovereign authority over them. 
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HISTORICAL ASPECTS OF SUBMERGED LAND MANAGEMENT IN MINNESOTA 

For an in-depth treatment of the history of navigable waters in 

Minnesota, see Rod Squires's forthcoming report on the topic. 

SUMMARY 

The legal history of submerged lands ownership in Minnesota is 

integrally related to the federal legal history outlined in the previous 

section. At first, Minnesota courts attempted to employ the state 

navigability test to determine ownership of submerged lands. Later, after 

the issue was determined by the United States Supreme Court, Minnesota 

courts applied the federal test to determine title. The courts did not, 

however, abandon a more liberal state test for the purpose of determining 

public recreation rights. A brief exploration of Minnesota history 

suggests that pre-statehood patents or divestments were probably of a 

limited nature. Finally, it is revealed that Minnesota has a strong public 

trust doctrine and cannot easily dispose of 1 arge amounts of state-owned 

submerged lands because it would not be in the public interest. 

Sources: Dana, Samuel T., John H. Allison, 2nd Russell N. Cunningham, 
1960, Minnesota Lands, Washington: American Forestry 
Association. 

Dunnell Minnesota Digest 2d, 1981 (3rd Ed.), v. 13B, Navigable 
Waters. 

Minnesota Court Cases. 

United States Court Cases • 
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III. THE MANAGEMENT OF SUBMERGED LANDS IN MINNESOTA TODAY 

The responsibility for managing submerged lands owned by the state is 

located in the Department of Natural Resources (DNR). It is not, however, 

centrally coordinated within the Department. Three subdivisions--the Land 

Bureau, the Minerals Division, and the Waters Division--supplemented by the 

natural resources section of the Jl.ttorney General's office all play, or 

have the potential to play, important roles in the management process. In 

addition to DNR subdivisions, the United States Army Corps of Engineers, 

various port authorities, and municipalities are engaged in some aspect of 

submerged lands management. 

THE LAND BUREAU 

The Land Bureau is basically the real estate arm of the DNR. It 

handles the leasing, disposal, and acquisition of lands managed by or to be 

managed by DNR agencies, in conjunction with these agencies. For example, 

if the Forestry Division seeks to exchange some land to consolidate 

ownership within a state forest, they work through the Land Bureau. Thus 

it would appear that the Land Bureau should play a central role in the 

management of submerged lands owned by the state; they should be involved 

in any leasing or disposal of these lands. This is not the case, however. 

The Land Bureau is involved only in the leasing of sand and gravel deposits 

(see Minnesota Rules, Sections 6125.6000 - 6125.7100, reprinted in Appendix 

B) and the management of utility right-of-way crossings (Minnesota Rules, 

Sections 6135.0100 - 6135.1800, reprinted in Appendix B). Action in the 

• 

• 

sand and gravel area is virtually null, however. Two twenty-five year • 
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• leases were granted in the 1950s to mine sand and gravel deposits on 

submerged lands, but both of these leases have recently expired. Over the 

past ten years the Land Bureau has received applications for two· gravel 

leases, but both were denied based on environmental determinations made by 

the Waters Division. Due to the environmental constraints involved in 

mining gravel from submerged lands, the costs for such leases have risen 

greatly and gravel users have sought and obtained the resource from other 

sources. 

The Land Bureau is still very active in the utility right-of-way area. 

The fees charged for underwater and overwater crossing of public waters, a 

category more inclusive than navigable waters, are found in Minnesota 

Rules, Section 6135.0400 (see Appendix B). 

The Land Bureau is not involved in leasing submerged lands for the 

• development of marinas or port facilities or the leasing of or disposal of 

bottom lands to be filled. The primary reason for this lack of involvement 

is that Minnesota does not have a management program or strategy for 

submerged lands, except perhaps in the area of mineral exploitation. What 

policies do exist regarding submerged lands are regulatory in nature, and 

on the whole are.implemented by the Waters Division. 

• 

WATERS DIVISION 

The Waters Division is the unit of the DNR that is in charge of 

regulating activities in the public or protected waters of the state. The 

regulatory authority is based upon Minnesota Statutes, Section 105.38(3), 

1984: "The State shall control and supervise, so far as practicable, any 

activity which changes or will change the course, current, or cross-section 
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of public waters or wetlands .• " The legislature also explicitly 

stated that a permit process should be implemented to protect these waters: 

It shall be unlawful for the state, any person, 
partnership, • • • to construct, reconstruct, remove, 
abandon, transfer ownership, or make any change in any 
reservoir, dam or waterway obstruction on any public 
water; or in any manner, to change or diminish the 
course, current or cross-section of any public waters, 
wholly or partly within the state, by any means, 
including but not limited to, filling, excavating, or 
placing of any material in or on the beds of public 
waters, without a written permit from the commissioner 
previously obtained ••• 

The commissioner, subject to the approval of the 
county board, shall have power to grant permits under 
such terms and conditions as he shall prescribe, to 
establish, construct, maintain and control wharfs, 
docks, piers, levees, breakwaters, basins, canals and 
hangers in or adjacent to public waters of the state 
except within the corporate limits of cities (Minnesota 
Statutes, Section 105.42, Subdivision 1, 1984). 

The legislature did not leave it up to the Waters Division to 

determine what pubilc waters meant; the definition of public waters appears 

in Section 105.37, Subdivision 14 of the Minnesota Statutes (1984). 

"Public Waters" includes and shall be limited to the 
following waters of the state: 

(b) All waters of the state which have been finally 
determined to be public waters or navigable waters by a 
court of competent jurisdiction; 
(c) All meandered lakes, except for those which have 
been legally drained; 

( g) A 11 waterbas ins where the state of Minnesota or 
the federal government holds title to any of the beds 
or shores, unless the owner declares that the water is 
not necessary for the purposes of public ownership;· 

The public character of water shall not be determined 
exclusively by the proprietorship of the underlying, 
overlying, or surrounding land or by whether it is a 
body or stream of water which was navigable in fact or 
susceptible of being used as a highway for commerce at 
the time this state was admitted to the union. 
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• The commissioner of the DNR was directed by the legislature to complete an 

inventory of public waters and wetlands by December 31, 1982, a process 

which was recently completed (Minnesota Statutes, Section 105.391 (1984)). 

• 

• 

The Waters Division thus regulates activities in waters much more 

extensive than navigable waters or the beds of navigable waters. The 

statutory provisions which provide the Waters Division with their 

regulatory authority is based on state police power rather than the rights 

of a property owner. The Waters Division has adopted a set of regulations 

which further specify their regulatory role. (Minnesota Rules, Sections 

6115.0150 - 6115.0260, reproduced in Appendix B). There is no fee involved 

in obtaining permits to undertake actions in public protected waters, with 

the exception of mineral activities (to be discussed below). Thus 

dredging, the operation of marinas, and the operation of commercial barging 

facilities in protected waters, including over state-owned submerged lands, 

does not cost the. user any money. The state is a 11 owing for private use of 

state-owned lands without compensation in these cases. 

A seeming exception to the above is obtaining a permit to fill any 

lands below the natural ordinary low water level. According to the Waters 

Division, 11 the permitee should contact the DNR Bureau of Lands regarding 

the applicability of state leasing procedures or policies." When employees 

of the Land Bureau were questioned about any leasing program for those 

filling submerged lands, they knew nothing of the program. It is obvious 

that there is a major communication breakdown between the Waters Division 

and the Land Bureau regarding the management of submerged lands. This also 

raises a potential problem regarding the title of submerged lands. Since 

the party filling in the submerged land does not receive title to the 

property from the state nor is it leased by the state (according to the 

29 



Land Bureau), the party occupying the filled land is essentially 

trespassing on state property. This potential legal nightmare should be 

dealt with as soon as possible under a unified and coordinated submerged 

lands management policy. 

MINERALS DIVISION 

One aspect of submerged lands management which has been the subject of 

some attention has been the exploitation of minerals from state-owned 

submerged 1 ands. State management in this area resulted from extensive 

iron ore deposits underlying lakes in the northern Minnesota iron ranges. 

If the state thought that it owned the submerged land (at this time based 

on a state navigability title test), they could, and did, lease these lands 

• 

to mining companies. Three of the most important Minnesota court cases • 

concerning title to submerged lands have involved the mining of these 

lands: State v. Korrer (1914) involving the mining of iron ore from 

Longyear Lake, State v. Longyear Holding Co. (1947) involving the mining of 

iron ore from Syracuse Lake, and State v. Adams (1957) involving the mining 

of iron ore from Rabbit Lake, Rabbit River, and other connected bodies of 

water. 

The state legislature had anticipated potential controversy over such 

mining and passed legislation dealing with it in 1909 (see Minnesota 

Statutes (1984), Sections 93.06 and 93.07). Further statutes regarding 

minerals under navigable lakes (and thus on state lands) and the mining of 

such minerals, were passed in 1915 (Section 93.34), 1935 (Sections 93.08, 

93.09, 93.10, 93.11, and 93.12), 1937 (Section 93.13), and 1943 (Section 

93.351). Since original passage, many of these statutes have undergone 
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• substantial revision. (These statutes appear in Appendix B.) Based on the 

authority of these statutes, the Commissioner of Conservation (later to 

become the Commissioner of the DNR) issued rules regarding the exploitation 

of minerals from state-owned submerged lands. These rules deal with the 

authority to issue permits (for Gold and Other Ores) (Section 6125.1000) 

and any damage which may accrue to riparian owners due to such mining 

operations (Section 6125.1600), Permits and Leases for Marl (Sections 

6125.4500 - 6125.5700), and Permits and Leases for Sand and Gravel 

(Sections 6125.6000 - 6125.7100). (These rules have been reproduced and 

appear in Appendix B.) 

Today, however, the involvement of the Minerals Division in submerged 

lands management has all but ceased. Following the loss by the State in 

the State v. Adams (1957) case, the Minerals Division stopped issuing 

• leases for iron ore exploitation on submerged lands. The Minerals Division 

has continued this practice, based on the above legal reasons and also the 

rise in environmental concern which took place in the late 1960s and the 

1970s. Currently, the Minerals Division has no outstanding leases for hard 

minerals on lake beds or in lakes larger than ten acres in size, and has no 

immediate plans to begin granting such leases. They do, however, have the 

statutory and regulatory authority necessary to issue such leases. The 

terms of such leases, as far as fees and royalties, would be quite similar 

to those of upland leases, although they would include more restrictions in 

order to protect water quality. 

• 
One exception to the above discussion is that if the state issues a 

lease, and within the leased area is a lake or pond of ten or less acres in 

size, and the submerged land is owned by the state either via riparian 

ownership or the retention of mineral rights when disposing of surface 
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lands, the lessee may exploit the resources found on these submerged lands • 

Copper-Nickel leases executed by the Minerals Division are the type of 

leases in which such inclusions occur. It should be noted that such leases 

would typically not include the submerged land acquired by Minnesota in 

1858 since these lakes would be small and isolated and thus almost 

assuredly non-navigable according to the federal test. 

ATTORNEY GENERAL'S OFFICE 

The Attorney General's office plays the role of legal advisor to the 

DNR on matters pertaining to submerged land ownership and management. The 

Attorney General's office is usually a reserve actor, waiting to be called 

into p 1 ay by the DNR when needed. The office wou 1 d analyze potenti a 1 

• 

submerged lands claims made by the state and represent the state in • 

proceedings attempting to determine ownership status of submerged lands. 

The Attorney General's office does not have any comprehensive listing 

of waters d~termined to be legally navigable in 1858, or more comprehensive 

listing of submerged lands owned by the state. Nor is the office actively 

pursuing a strategy of identifying such waters or initiating legal 

proceedings to settle the question of title in cases where some dispute 

might exist. 

POLLUTION CONTROL AGENCY 

It should be noted the Minnesota Pollution Control Agency (PCA) also 

plays a role in regulating the state's protected public waters. The PCA is 

concerned with the water quality in these waters, as distinguished from the • 
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• concern with water quantity and flow (and to some degree quality) by the 

Waters Division. The role and mission of the PCA would be unchanged by the 

adoption of a submerged lands management program by the DNR; the PCA would 

still be responsible for water quality in the waters above state-owned 

submerged lands. 

ARMY CORPS OF ENGINEERS 

The Army Corps of Engineers is the federal government agency in charge 

of maintaining navigation and regulating activities in the navigable waters 

of the United States. Thus the Corps of Engineers must become the. partner 

of the state in any program to manage submerged lands in Minnesota. The 

authority for federal action in this area is located in two sections of the 

• federal statutes, both dating from before the turn of the century. In 

1796, Congress .declared navigable rivers to be public highways: "All 

navigable rivers, within the territory occupied by the public lands, shall 

remain and be deemed public highways ••• 11 (43 U.S.C. Section 931). In 

1899, Congress passed the Rivers and Harbors Act (33 U.S.C. Section 401 et 

~), which established the authority for regulatory control of activities 

in navigable waters. Of particular importance is Section 10 (33 U.S.C. 

Section 403) which deals with the obstruction of navigable waters 

generally, e.g., construction, excavation, dredging, and filling 

(reproduced in Appendix A). 

• 
It must be emphasized that the Army Corps of Engineers employs a test 

different from the federal title test in determining navigability. The 

definition used by the Corps is 

Navigable waters of the United States are those waters 
that are subject to the ebb and flow of the tide and/or 
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are presently used, or have been used in the past, or •. 
may be susceptible for use to transport interstate or 
foreign commerce. A determination of navigability, 
once made, applies laterally over the entire surface of 
the waterbody, and is not extinguished by later actions 
or events which impede or destroy navigable capacity 
(33 CFR Section 329.4). 

Two important points must be drawn regarding this definition. First, 

considerations of navigability are not limited to the date statehood was 

achieved, but rather are inclusive of past, present, and future 

navigational considerations. From this aspect, waters considered 

navigable, and therefore under regulatory authority, by the Corps could be 

more extensive than waters considered navigable by the federal title test; 

the Corps list could never include less waters on this criterion since any 

waters considered navigable under the federal title test are automatically 

considered navigable by the Corps. 

The second important point deals with the phrase "for use to transport 

interstate or foreign commerce." Unlike the above point, this aspect of 

the definition restricts the type of waters which can be considered 

navigable for regulatory purposes by the Corps. Waters which are used in 

navigation within a state but are not connected to any interstate or 

foreign navigation system are not considered navigable by the Corps. In 

this respect, the Corps' list of navigable waters in Minnesota may be less 

than or not inclusive of all waters considered navigable by the federal 

title test. 

The interstate - foreign commerce phrase was at the center of a recent 

court case in Minnesota involving Lake Minnetonka: Minnehaha Creek 

Watershed Dis. v. Hoffman, 449 F. Supp. 876, (1978) affirmed in 

part/reversed in part 597 F. 2d 617 (1979). In this case, the St. Paul 

• 

District of the Corps of Engineers sought to extend their regulatory powers • 

34 



• under the River and Harbors Act to Lake Minnetonka and the upper portion of 

Minnehaha Creek by claiming that they were navigable waters of the United 

States. The district court concluded that the bodies of water in question 

were in fact navigable, but were not navigable waters of the United States 

since they were not part of an interstate or foreign commerce waterway. 

The court stated: 

Both lake Minnetonka and that portion of Minnehaha 
Creek above Minnetonka Mills are navigable waters. 
Their historic and current uses as set forth in the 
findings of fact evidence their capability of use for 
navigation (p. 833). 

The court relied on extensive historical evidence, including a June 1945, 

Minnesota Attorney General statement 11 that Minnehaha Creek was a navigable 

water of the State and would be treated as such by state administrative 

agencies. The State of Minnesota has continued to treat Lake Minnetonka 

• and Minnehaha Creek as navigable for the purposes of its laws and 

regulations" (p. 880), in making this determination. The court also 

concluded, as indicated above, 

• 

that a body of water located entirely in one state and 
forming no navigable interstate waterway connection is 
not a navigable water of the United States within the 
meaning and scope of the Rivers and Harbors Act of 1899 
(p. 884). . 

The United States Court of Appeals for the Eighth Circuit agreed with the 

District Court findings regarding the navigability question: 

Applying The Daniel Ball test to the waters at issue 
here, we agree with the District Court that Lake 
Minnetonka, and that portion of Minnehaha Creek above 
Minnetonka Mills are not 11 navigable waters of the 
United States 11 as required for federal regulatory 
jurisdiction under Section 10 of the River and Harbor 
Act of 1899 (p. 622). 

The Court of Appeals thus affirmed this aspect of the decision • 
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The Corps of Engineers, unlike the DNR or the Attorney General's 

office, does maintain a list of waters that they currently consider to be 

navigable. The listing of waters in Minnesota claimed to jb~ t.~avigable 

waters of the United States" is reproduced in Appendix C. This list has 

been unchanged for quite some time according to the Corps of Engineers. 

The last attempted extension of the list was the ill-fated Lake Minnetonka 

case described above. When the Corps determines that a body of water 

should be analyzed to see if it should be regulated as a navigable water of 

the United States, the Corps undertakes historical resear~h on the body of 

water and makes a determination regarding navigability. This 

recommendation is evaluated through channels, and if accepted, the Corps 
'· i. 

begins to regulate those waters. This was the process follow~2?t1~,the Lake 
·-., 

Minnetonka case, until the Corps determination was challenged and 

overturned in court. 

As stated above, much of the Corps' work involves regulating and 

permitting activities in navigable waters, including construction, 

dredging, and filling. This is a responsibility shared with the Waters 

Divis ion of DNR, and both agencies report good working relations. They 

attempt to coordinate their regulatory programs and permit procedure. 

Receiving or not receiving a Corps permit is not, however, contingent upon 

receiving any needed state or local permits. Permit applications are 
j t,i:1,i,;• 

evaluated on their own merits and all necessary permits must';•be obtained 

before activity can begin. If and when most permits are approved, a 

nominal fee of $10 for non-commercial activities and $100 for commercial or 

industrial activities is collected. 

It is apparent that any submerged lands management program initiated 

• 

• 

by the State of Minnesota must allow for interaction with the Army Corps of • 
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• Engineers. This should not prove to be a major problem since the Corps and 

the Waters Division already must interact with one another and appear to do 

so without too much conflict. 

PORT AUTHORITIES 

There are a number of port authorities in Minnesota, greater than 

twenty as of 1985 and still increasing. Most of these port authorities, 

however~ are not involved with what would be considered typical port and 

shipping activities. Rather they are involved in stimulating and directing 

economic development within their communities. The exceptions to this 

generality are Duluth and St. Paul, and to a much lesser extent, 

Minneapolis and Winona. These port authorities are actively involved, and 

have been actively involved in the past, with shipping and waterfront 

• management. They thus interact or have interacted with state-owned 

submerged land in some capacity. 

• 

Today any port authority activity in public waters must be permitted 

by thE(W~J~rs Division; thus, the role of port authorities on state-owned 

submerged lands is subordinate to the state role. Additional approval is 

also required from the Corps of Engineers for certain activities in the 

waters the Corps regulates. In the past, however, with or without Waters 

Division approval, the port authorities in Duluth and St. Paul filled 

state-owned submerged lands for industrial development, or established 

commercial docks or barging facilities. Thus the port authorities either 

manage, or did manage at some time, parcels of state-owned submerged land. 

Quieting title and establishing lease arrangements on such properties is 

somethjng that must be dealt with by a submerged lands program . 
:,;, t ;::;·;_.~'\~ ''.~ 

37 



MUNICIPALITIES AND OTHER UNITS OF GOVERNMENT 

The role of municipalities in submerged lands management is somewhat 

analogous to that of port authorities; any actions they take are 

subordinate to the management role and responsibilities of the state Waters 

Division and the Army Corps of Engineers (where applicable). This is the 

case for cities, counties, and the numberous special districts relating to 

waters which exist in. the state (e.g., conservation districts, lake 

improvement districts, or rural water user districts). 

EXAMPLES OF INADEQUATE MANAGEMENT OF SUBMERGED LAND~,;, .. 

A prominent example of significant filling of state-owned submerged 

• 

lands is the Duluth Harbor - St. Louis Bay area. A comparison of the • 

original General Land Office maps of the area, filed in May 1857, with the 

most recent United States Geological Survey maps of the area, photo revised 

in 1975, reveals that substantial fill has been placed on what was once 

state-owned submerged lands. The Land Bureau has an enlarged cartographic 

comparison of Duluth Harbor - St. Louis Bay in 1857 and 1975. In order to 

determine who filled these lands and how and where title claims exist, an 
j, t>:-)r;!_:,.:h 

extensive title history to the suspect properties should be completed. Of 

special importance would be who granted title to the first occupants of 

these filled lands; only the State of Minnesota had the authority to make 

such grants. It may be that the state granted these lands to the City of 

Duluth or individuals by legislative or administrative act. If so, then 

the state is owed no restitution. If on the other hand, no record of such 

transfer can be located, the occupants of the fi 11 ed 1 ands cannot have • 
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• valid title to the property. The state would still be the legal owner of 

the property and the present occupants would be trespassers. In such cases 

some method of title settlement must be developed. 

• 

• 

The filling of submerged land is continuing in Duluth Harbor today. 

Approximately 2500 feet of fill is to be deposited from along the Lake ' ' ~:i, !, ; 

Superior shoreline to Canal Park. The purpose of the fill is to provide 

additional lake front open space and provide shoreline protection. The 

project has received all required state permits, yet the City of Duluth has 

not leased the land or acquired title to it. 

An additional use that the State could and should be receiving income 

for the use of state lands is barge fleeting on the Minnesota and 

Mississippi Rivers. Depending on the type of facility used, barge fleeting 

may or may not come under the regulatory powers of the Waters Division. If 

no dredging or construction takes place in protected waters, no permit is 
' _:'. .. :'fJ'.' 

requiretl:·}If dredging, excavating, the placing of pilings, or other such 

activities take place, then permits are needed. Again, however, the 

permi tee does not pay the state for the use of state property. Even in 

instances where the fleeting does not involve construction or dredging on 

state-owned subredged lands it can be argued that the barges are in some 

way occupying state lands. An extreme example of private use of state 

lands for barge facilities that has taken place recently was the sinking of 

a number of barges in the Mississippi River to form a barge landing. While 

it is not to be assumed that this is a trespass of state-owned lands until 
· ... , 

a title sea,rch has heen completed, it is quite likely that such a trespass 
~. 'J'' ' .... ~:.'?;., 

is taking place. 

The numerous marinas in and along Lake Minnetonka constitute another 

example of inadequate management of state-owned submerged lands. Like the 
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filling and barge fleeting discussed above, marinas are under the 

regulatory authority of the Waters Division. All new marina facilities 

must receive permits and pay an application fee ranging from $20 to $250, 

based on an evaluation of total project cost, the length of shoreline 

affected, and/or the amount of material filled or excavated (Minnesota 

Rules, Section 6115.0080, revised 1985). Existing marinas are on a backlog 

list and are being permitted as time and resources allow. At/::the risk of 
•'·:,~ 

being repetitive, even with these permits the marina operations are still 

using state-owned lands (by placing piers or anchoring buoys) without 

paying the state. 

SUMMARY 

There is some degree of submerged lands management being undertaken in 

Minnesota today. The management is sporadic and incomplete, however. The 

limited management by the state is administered by three componen-ts of the 

DNR--the Land Bureau, the Minerals Division, and the Waters Division. All 

three have the authority to administer some aspect of submerged lands 

management, and they employ this authority to varying degrees. There is a 

lack of coordination between these agencies. The state has no listing of 

its ownership of submerged lands and also received no compensation for use 

of its submerged lands. At the federal level, the Army Corps of Engineers 

has regulatory authority over all waters that they consider navigable and 

part of a system of foreign or interstate commerce within the state. 

Sources: Minnesota Court Cases 

Minnesota Rules 
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• ,r-• ~· ': .Minnesota Statutes 

United States Court Cases 

United States Regulations 

United States Statutes 

• 

• 
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IV. SUBMERGED LANDS MANAGEMENT IN OTHER STATES 

Each state in the Union has at least some degree of authority over at 

least some amount of submerged lands beneath navigable waters. The states 

gained this authority either during the break from England or upon 

attaining statehood, and according to the public trust doctrine, they can 

never entirely abandon this authority. The degree and form that this 

authority is manifested, via submerged land management, varies throughtout 

the country. In this section, the management programs of several states 

are briefly surveyed. It should be noted that coastal states tend to have 

the most advanced management programs, due primarily to the importance of 

oil and gas exploitation on these lands, the fishing industry, and 

marine-oriented tourism. The resources, emphasis, and experiences''of these 

• 

programs are not entirely relevant to a potential Minnesota program, but • 

such programs do supply some insight into the facets, alternatives, and 

problems of such programs. One neighboring State that does have a major 

management program is Michigan, and we begin our survey there. A 

discussion of Wisconsin will follow before an examination of some of the 

programs from coastal states. 

MICHIGAN 

Michigan is the Great Lake state with the most extensive program 

dealing with submerged lands. The program can be traced to Public Act 171 

in 1899 which 

• • • set aside the submerged and swamp lands in the 
State of Michigan bordering upon the Great Lakes and 
the bayous thereof for a public park, defining the 
1 imits thereof and providing for its care and 
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• management (P.A. 1899, No. 171, M.C.L.A. Section 317 
291 et~). 

One ·major difference between Minnesota and Michigan is apparent from 

this act--a differentiation between Great Lake and inland waters. Early 

Michigan court cases ruled that the riparian owner has title up to the 

middle line of navigable lakes and streams, based on old English common 

law. Thus the Michigan submerged lands program deals exclusively with 

Great Lakes submerged lands. (This eliminates one of the major 

difficulties which would be faced by a Minnesota program--the 

identification of state ownership based on navigability at statehood.) 

The statute was not rigorously enforced unti 1 the early 1950s. The 

Departme,nt of Conservation and State Attorney Genera 1 1 s office began to 

issue injunctions and trespass citations to those filling presently or 

• those who had filled in the past. The two main impetuses to begin 

enforcing the 1899 act were the passage of the Submerged Lands Act by the 

U.S. Congress in 1953, which confirmed the authority of the states to hold 

title to the submerged lands within state borders for the public interest, 

and a rapid acceleration of filling along the shores of Lake St. Clair. 

The legislature responded in 1955 by enacting the "Great Lakes 

Submerged Lands Act" (P.A. 1955, No. 247, M.C.L.A. Section 322.701 et seq; 

full text appears in Appendix 0). The major goal of this act was to set up 

a system whereby those who had filled Great Lake bottomlands in the past 

would gain title to these lands and the state could regulate future 

activities involving these lands, including filling, dredging, and the 

establishment of marinas. The act also stipulated the promulgation of 

Administrative Rules and Regulations by the Department of Conservation (now 

• Department of Natural Resources) to be used in administering this program 

(full text appears in Appendix D). 
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The program today is administered by the Submerged Lands Management 

Unit of the Land Resource Programs Division in the Department of Natural 

Resources. The program is essentially twofold. First, it deals with real 

~state or the state's ownership of the submerged lands. This part of the 

program deals with title clearance, deeds, and leases. The second part of 

the program involves permitting and regulating functions, primarily 

dredging. The program grants four types of bottomland conveyances: deeds, 

1 eases, agreements, and certificates. Deeds are used .. in two types of 

situations. First, to grant title to those riparian owners who filled 

Great Lakes bottomland. If the fill was placed before the act or with 

proper permits after the act was passed, the charge shall be thirty percent 

of the market value of the filled bottomland or full market value of the 

unfilled bottomland. This thirty percent of the market value figure was a 

• 

compromise reached by the l egi s 1 ature and incorporated into the act. It • 

must be emphasized that Michigan did not "grandfather11 in past filling. 

All filled lands needed to have title quieted under the act. It should be 

noted, however, that the state has not evicted anyone for historic trespass 

(i.e., occupying unquieted filled lands). Those wishing to gain title to 

fills placed in violation of the act "shall be charged a minimum of 100% of 

the value of the filled bottomlands based on their highest and best use." 
> ,,;, 

The second use is to grant title to those who will be filling in the 

future, with proper approval. Such filling is limited to straightening 

shoreline irregularities caused by adjacent old fill placement or for 

sanitation, flood, drainage, or erosion control purposes. 

Leases are used predominantly for marinas. These leases usually run 

for a twenty-five year period with the rent adjusted every five years based 
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• on the Consumer Price Index (CPI). A performance bond is required of the 

lessees. 

The 1 ease fee for marinas is based on a percentage of gross dockage 

income based on a four part formula. The components of the formula are the 

size in acres of the marina; the boats per acre density based on existing 

marina densities; the average dock rental cost per boat per season for 

varying size boats, based on a survey of the rental fees at existing 

marinas ,in the state; and lastly, a percentage of this gross dockage 
'<'-" ,.. ; ,, 

income, set at five percent by the DNR based on a consultant's study. This 

method of setting marina lease fees was adopted in 1982; before that the 

fee was based on the percentage of the market value of the unfilled 

bottomland to be leased, a value which is quite difficult to determine. 

An example of this formula would be useful. A lease application is 

• received for a five acre marina to be used by 26 foot boats (for 

simplicity; most marinas are set up to service a wide size variety of boats 

and this could be incorporated into the formula). The density of such 

boats is 30 per acre and the average cost is $373.00 per season. Thus the 

cost of the marina lease would be $2,798.00 or $560.00 per acre (5 acres x 

30 boats/acre x $373 per boat per season x .05 = $2,798.00) (Source: 

• 

Michigan Department of Natural Resources). 

Agreements refer to con di ti ona l use conveyances for extensions into 

Great Lake waters. These extensions include industrial facilities such as 

coal or iron ore docking facilities. These agreements usually include an 

abandonment clause, whereby abandonment or 1 ack of use of the facility 

causes the facility to revert to state ownership, and a removal clause 

supported by a bond. Agreement fees include a one time payment of fifteen 

percent of, the market value of the filled bottomland, and in the case of 
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commercial or industrial facilities, an annual fee which is adjusted every 

five years based on economic indicators. The agreement covers both the 

dock and berthing area in industrial situations. 

Lastly, certificates are granted primarily at the request of title 

insurance companies. The state issues certificates on boundary 

determinations stating that they have no interest in the title, or 

accretion certificates stating that title to accretions is in the hands of 

the upland or riparian owners. The state charges a flat fee of $200 for 

each of these certificates. 

The funds co 11 ected by Michigan under this program are presented in 

Table 1. The revenues are obviously not tremendous, but it must be noted 

that maximizing revenue has not been and is not the goal of the Michigan 

submerged lands management program. Rather, the goals have been· to quiet 

title on filled lands, encourage sound marina and commercial development 

along the Great Lakes, and to regulate activities such as dredging and 

filling along the shoreline. 

What have been the experiences of the Michigan program to date? While 

the program has certainly been successful in quieting title to much of the 

filled lands and developing a functional permitting program, it has done so 

without much support; in the words of one administrator "Throughtout its 

hi story the program has been a paupered program in terms of both funding 

and personnel." Currently, the program is administered by two persons in 

the DNR headquarters in Lansing, Michigan. These persons process all 

applications for conveyances and handle other administrative aspects of the 

program. Field inspection and enforcement of the regulation and permit 

process is carried out by the field staff of the Land Resource Programs 

• 

• 

Division. There are currently thirteen field people, but an increase of • 
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• 
DEPARTMENT OF NATURAL RESOURCES 
LAND RESOURCE PROGRAMS DIVISION 

Submerged Lands Management Unit 

Great Lakes bottomland conveyance applications approved by Natural Resources Com
mission, from June 11, 1956, to February 7, 1985,* under authority of Act 247, 
P.A. 1955, as amended. 

DEEDS 

Erie 
Huron 
Michigan 
St. Clair 
Superior 
TOTAL 

LEASES 

Erie 
Huron 
Michigan*** 
St. Clair 
Superior 
TOTAL 

APPROVED 

7 
157 

72 
346 
12 

m 

APPROVED 

0 
20 
18 
17 
0 

-s-5" 

CONSIDERATION** 

$ 3,100.00 
399,890.33 
156,830.00 
634,759.30 
47,910.00 

$1,242,489.63 

ANNUAL RENTAL 

$ o 
5,980.00 

11,550.00 
20~960.00 

0 

ACREAGE 

6.27 
775.05 
409.30 
215.41 
79.24 

1,485.27 

• (Total rentals c6llected to date: 

$ 38,490.00 

$276,625.00) 

CONSIDERATION 

$ 100.00 
6,660.00 

14,200.00 
1,050.00 

11,550.00 
$ 33,560.00 

ACREAGE 

0 
39.83 

197.03 
60.01 
. o 

296.87 

AGREEMENTS 

Erie 
Huron 
Michigan 
St. Clair 
Superior 
TOTAL 

CERTIFICATES 

Erie 
Huron 
Michigan 
St. Clair 
Superior 
TOTAL 

APPROVED 

2 
20 
10 
18 
7 

57 

APPROVED 

o 
10 
5 
6 
1 

22 

STATUTORY FEE 

$ 

$ 

o 
2,000.00 
1,000.00 
1,200.00 

200.00 
4,400.00 

ACREAGE 

11.01 
81.33 

134.84 
17.87 
61.66 

306.71 

*This summary may be adjusted once all files are entered into computer storage. 
**Includes value of bottomland conveyed by exchange. 

***Includes CPC 'pump storage• lease . 

• Total monies collected to date approximates $1,557,074.00 

TABLE 1 
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twenty officers is planned. It is estimated that currently 20-30 percent 

of field officers time is spent dealing with wetlands, inland waters, and 

Great Lake programs. This percentage is somewhat higher than usual due to 

the record high water levels in the Great Lakes. These employees must 

process and administer the 6,000-7,000 applications estimated to have been 

received in 1985. This number is also somewhat high due to the water 

levels. The program is funded out of general funds and funds received from 

the federal government under the Coasta 1 Zone Management Act ( CZMA) of 

1972. The funds received under CZMA have been quite important to the 

functioning of the program. 

Another problem has been the determination of Great Lake shorelines in 

1837, the time Michigan achieved statehood. Michigan has relied on a 

variety of methods to determine this shoreline: the original meander lines 

• 

from government mapping done between 1815 and 1858, aerial photos, dating • 

trees, and common sense. These techniques are used primarily to discover 

filling of lakebed. The state has adopted a statutory ordinary high-water 

mark to be used in determining the boundary between bottomland and riparian 

upland. These levels are based on international Great Lakes datum of 1955. 

A related problem is that of land grants made prior to United States 

possession of Michigan. A number of grants made by the French when they 

controlled Michigan included portions of Great Lake submerged Land. The 

courts have respected the title transfered with these grants. 

Lastly, Great Lakes dredging is under regulatory control in Michigan. 

When inland channels are created by dredging, the beds remain in private 

ownership (unlike Minnesota), although the newly created waters come under 

state permit authority. Michigan also encourages the development of inland 

47 

• 



• marinas or facilities since such facilities do not impinge upon navigable 

waters and are less costly to maintain. 

WISCONSIN 

The submerged lands Wisconsin acquired in 1848 when it gained 

statehood are considered to be public trust lands and cannot be disposed 

of. Three entities are involved in the management of these lands in 

Wisconsin. The Board of Commissioners of Public Lands can lease 

state-owned bottomlands to riparian owners, the legislature can grant 

submerged lands to municipalities, and the Department of Natural Resources 

regulates the filling and dredging of these lands. Thus, Wisconsin has a 

management program, although not a very coordinated one. 

• The Board of Commissioners of Public Lands administers two types of 

• 

leases: a municipal lease and a commercial lease. Municipal leases are 

issued to municipalities at no cost and are primarily used for establishing 

marinas. The marinas are established and managed either by the 

municipalities themselves or by private companies by agreement with the 

municipality. In both cases, all economic benefits from the operation of 

the marina are captured by the municipalities. The commercial leases 

require some fee, but they usually are not very expensive. In the past, 

the leases were based on a flat rate, e.g., $150 per year for a fifty year 

lease, but more recent leases have been based on a percentage of some 

estimate of the value of the land. Examples of such commercial leases 

include the ore docks in Superior and coal unloading facilities along the 

Mississippi River. According to Wisconsin personnel, the state has no 

coordinated policy, rather they deal with things on a case-by-case basis. 

48 



For instance, the last commercial lease was issued in 1983. The leasing 

program generates some revenue, but not very much. Wisconsin has not 

issued many 1 eases and estimates that there are probably many activities 

taking place on state submerged lands without a lease. 

The legislative role in submerged land management is similar to that 

of the Board of Commissioners of Public Lands in issuing municipal leases. 

The legislature can grant submerged lands to municipalities to develop in· 

some manner, with the municipalities capturing the economic benefits. The 

ONR role in the management process leads to some of the coordination 

difficulties in Wisconsin. A potential lessee must obtain any necessary 

permits for submerged lands development or use (e.g., dredging or filling) 

before approaching the Board of Commissioners of Public Lands to obtain a 

lease. This makes the leasing action appear to be almost after the fact, a 

mere technicality. 

CALIFORNIA 

California has one of the largest and most complete submerged lands 

management programs in the country. The program has been in existence for 

approximately fifty years. Much of the involvement and direction of the 

management program has been dictated by the state courts in· California. 

California has a strong public trust doctrine and has not disposed of 

submerged lands since 1903. The management program, administered by the 

State Lands Commission, employees seventy-two persons to manage submerged 

and fi 11 ed submerged lands and another eighty-five persons for minerals 

management {predominantly oil and gas). The oil and gas leases currently 

• 

• 

generate approximately $500 million a year in revenue for the state while • 

49 



• the other aspects of the management program generate approximately $1 

million annually. The state still permits filling some state-owned 

submerged lands, but this fi 11 i ng must be for purposes to further the 

public interest and be water-oriented (i.e., filling for fish canning 

facilities, hotels, or marina offices are allowed, but fi11ing for 

residences or general office space is not allowed). 

• 

• 

California issues four types of leases or permits that can apply to 

submerged lands: a general lease, a general permit, a private recreational 

pier permit, and a salvage permit. The general lease is used for 

commercial, industrial, and right-of-way purposes. The lease fee in these 

instances is either 9 percent of the appraised value of the leased land, or 

5 to 12 percent of the gross annual income of the activity. Marinas are 

treated as a commercial use and currently lease rates are based on 25 

percent of the gross annual income. The average annua 1 lease fee of 24 

marinas in the early 1980s was $22,500. General permits are used for 

public agency uses, protective structures, and non-income producing 

structures. These permits require a processing charge and may include an 

annual rental fee of 9 percent of the appraised value of the leased land. 

This rental fee may be waived if the State Lands Commission determines that 

a statewide public benefit accrues from the permitted activity. 

Free permits (i.e., no annual rent) are issued to littoral owners for 

docking and mooring boats under the private recreational pier permit 

program. Finally, the fees for salvage are $25.00 per acre for the salvage 

site and 25 percent of net salvage value up to $25,000 and 50 percent of 

all such value over that amount • 
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TEXAS 

Like California, Texas has an extensive submerged lands management. 

program. The Texas program deals with marine water--waters under the Gulf 

of Mexico and rivers up to the point they are affected by the ebb and fl ow 

of the tide. The vast majority of this acreage is managed for the benefit 

of the state's public school trust fund. The state General Land Office 

administers the program and is aided by the School Land Board in 

determining the fees to be charged for leases and permits. These two 

entities recently revised the Texas fees. These revised fees, which took 

effect June 17, 1983, are given in Table 2. Even a casual glance at this 

table indicates the sophistication of the Texas management program. Again, 

however, its coastal nature limits its relevance to a potential Minnesota 

program. 

TABLE 2 

Filing Fee Annual Fee Term 

COASTAL LEASE Negotiable 
No fee public use $5.00 no charge 
No fee nonprofit $5.00 negotiable; 

organization $5.00 minimum 
Fee for public use or $50.00 negotiable percent 

nonprofit organization of revenue or 
coastal easement 
rate; $100 minimum 

STRUCTURE REGISTRATION 
Private/Noncommercial $5.00 no charge perpetual 

pier or dock less than 
100 ft. long and 25 ft. 
wide requiring no 
dredging or filling 

COASTAL EASEMENT 
Piers/docks 

Private/noncommercial $5.00 no charge 5 years 
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• 101-300 ft. long and 
less than 2500 sq. ft. 

greater than 300 ft. $50.00 $.10/sq. ft for not to 
long and/or greater all area exceeding exceed 5 years 
than 2500 sq. ft. 300 ft. long or 

2500 sq. ft.; 
$100 minimum 

Public $5.00 no charge negotiable 
Commercial $50.00 $.20/sq. ft. or not to exceed 

negotiable; 5 years 
$100 minimum 

Breakwater, Jetty 
and Groin 

Private 
less than 300 $5.00 no charge 5 years 
ft. long 
greater than $50.00 $.10/sq. ft.; not to exceed 
300 ft. 1 ong $25 minimum 5 years 

Commercial $50.00 $.20/sq. ft. or not to exceed 
negotiable; 5 years 
$100 minimum 

Public. $5.00 no charge 5 years 
Wharf $50.00 $.30/sq. ft. or not to exceed • negotiable; 5 years 

$100 minimum 
Dredging 

Mineral interest $50.00 $.02/sq. ft. for 1-5 years 
holder first year and 

$.005/sq. ft. for 
remaining years; 
$100 minimum 

private activity $50.00 $.03/sq. ft. for 1-5 years 
first year and 
$.005/sq. ft. for 
remaining years; 
$100 minimum 

commercial activity $50.00 $.04/sq. ft. for 1-5 years 
first year and 
$.005/sq. ft. for 
remaining years; 
$100 minimum 

public agencies $5.00 no charge not to exceed 
5 years 

Marina negotiable 
Clear Lake $50.00 $3.60/lin. ft. of 

boat slip or 
negotiate for value 
of specific use 

• other $50.00 $2.88/lin. ft. of boat 
-slip or negotiate 
for value of 
specific use 
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FLORIDA 

Florida initiated a comprehensive leasing program for submerged lands 

in 1970. The program 11 grandfathered'' existing and past users, requiring 

only new commercial users to obtain permits. Originally, all uses were 

charged at the rate of $.02 per square foot per year. The Bureau of State 

Land Management soon realized that such a fee structure was arbitrary and 

has spent a number of years attempting to develop a more sophisticated fee 

structure. During that time the general fee was increased by the Board of 

Trustees of the Internal Improvement Trust Fund, first to $.037 per square 

foot and later to $.045 per square foot per year. The state has since 

devised a lease fee formula based on both land appraisal and area 

encumbered: 

• 

Appraised value of • 
Annual Fee= uni.!!!J?roved uplands x Lease Area (Ft 2 ) x .35 x .12 

Dpl and area ( Ft2) 
.35 - division of rights between State and owner of riparian 

uplands 
.12 - rate of return 

This fee has not been employed in all areas of Florida because it greatly 

increased the fees in some areas. Florida a 1 so examined the idea of 

charging a percentage of income fee in their marina leases, but rejected 

the idea due to the unacceptably high costs involved in auditing the income 

reports filed by marina owners. 

NEW YORK 

Submerged lands management in New York is primarily administered by 

the Land ~anagement Office of the General Services Department. The 

situation in New York is complicated by a weak public trust doctrine and 
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• the existence of colonial grants of submerged lands to municipalities. The 

weak public trust doctrine al1ows for somewhat more extensive disposal of 

submerged lands while the colonial grants limit state powers over submerged 

lands management in some locations. 

• 

• 

The state has an easement and grant program, mainly for tidal areas, 

to quiet or transfer title of submerged lands that have been filled. Only 

riparian owners can purchase the submerged land adjacent to his or her 

property. Right-of-ways crossing submerged lands require a fee of $9.45 

per linear foot with leases issued for twenty-five to fifty year periods. 

Marinas are handled in one of two ways. If the marina consists of floating 

docks, no lease is needed; this is recognized as a riparian right. If the 

docks are not floating, a lease is required and the fee is 25 percent of 

the appraised upland value of the land adjacent to the marina. Leases for 

other commercial/industrial facilities are also leased using this method. 

A relatively new development, dockominiums--long-term exclusive use slip 

agreements--are granted easement with fees based on a percentage of upland 

value and a per slip unit value. Current prices average approximately $60 

per year per slip on a twenty-five year lease. The Department of 

Environmental Conservation also administers a leasing program for 

aquaculture uses, primarily shellfish production. 

NORTH CAROLINA 

North Carolina is in the process of developing a submerged 1 ands 

management program for its tidal lands. The state granted the submerged 

lands under inland navigable waters to riparian owners. The Attorney 

General's office is involved in quieting title to approximately 10,000 

submerged lands claims filed by 1965 (the cut-off date for making claims). 
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Jl.pproximate1y 60 percent of the c1 aims have been examined, and the state 

has accelerated the process in order to complete this aspect of the 

program. At present, there is no management program for tidal lands; no 

fees are charged for occupied bottoms except for exclusive shellfish use. 

An executive task force on submerged lands has recommended that the issue 

be further studied by the legislature, and it is hoped that this study will 

lead to a management program. 

SOUTH CAROLINA 

Like their neighbor to the north, South Caro 1 i na does not have a 

comprehensive submerged 1 ands management program, but they are in the 

process of developing one. The only leasing authority that now exists is 

• 

for shellfish exploitation and phosphate mining (for which no leases have • 

been issued in over twenty years). The South Carolina Coastal Council, 

however, has conducted a number of studies on submerged lands management 

and hope to have an approved leasing program for commercial activities in 

approximately two years. 

WASHINGTON 

The State of Washington employs a complex appraisal process in 

determining the fees it charges for its submerged lands leases. The 

submerged lands are appraised based on a method incorporating (l} market 

data for similar properties, (2) the estimated future income which could be 

obtained from the property, (3) substituting similar data for uplands for 

unattainable data on submerged lands, (4) the contribution of upland • 
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• properties to the values of submerged lands, and (5) extending the value of 

adjacent upland property to submerged 1 ands. Once these components a re 

examined, an appraised value for each specific property is determined. The 

lease fee is then set at 10 percent of the appraised value for leased 

submerged lands. 

OREGON 

Oregon has had a submerged lands leasing program since 1907. The 

program today, administered by the Division of State Lands, is based on a 

competitive bid system with a minimum value set via appraisal in case there 

is only one bidder for a specific tract. Except for those 1 ands to be 

offered for sale, lands involving easement, or lands involving riparian 

• ownership, lands may be leased only to the highest bidder. Before leases 

are granted, the Division evaluates the potential impacts of the lease on 

factors such as health, safety, recreation, aesthetics, pollution, 

wi1dlife. and navigation. Public hearings are held when the lease site or 

activity is deemed controversial. 

• 

Riparian owners have special privileges in Oregon. They have the 

right of first refusal on all leases and can often acquire leases at the 

minimum fee. Additionally, the riparian owner can then sublet this 

property and earn a profit on the transaction. The minimum rates (as of 

1982) vary with use with an absolute minimum of $150 per lease. For log 

handling and storage sites, the minimum fee is $150 for the first acre and 

$90 per additional acre. Leases designed to extend adjacent uplands (e.g., 

restaurants or shops built on piles over the water) include a minimum 

calculated by multiplying the number of acres times six percent of the per 
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acre value of the adjacent uplands. Water-dependent uses, such as marinas 

or large private docks, have a minimum fee of three percent of the 

potential occupancy times the annual average occupancy times the slip or 

moorage fees. Lastly, new or miscellaneous uses have two minimum fees 

determined based on state appraisal. It should be noted that these minimum 

fees (and the formulas used in determining them) are under review and 

substantial increases are expected. 

LOUISIANA 

The Division of State Lands in the Louisiana Department of Natural 

Resources has recently begun a submerged lands management program. The 

program is fairly basic with any structure (e.g., wharf, commercial pier or 

dock, marina) charged a lease fee of $100 for the first 500 square feet and 

$.10 per square feet for additional square footage. 

VIRGINIA 

In the Commonwealth of Virginia the Environmental Division of the 

Maring Resources Commission administers the submerged lands management 

program. The program originally relied upon a leasing system in which fees 

were set based on appraisals. This method was abandoned, however, due to 

the inexperience of appraisers in valuing this type of land. In its place 

the Virginia program employs a range of royalties, specific fees depending 

on the specific project. The royalty system is as follows: 
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One-Time Charge Annual Rent 

Commercial Pier 
or dock $.10-.30/sq. ft. $.01-.03/sq.ft. 

Public Pier 
or dock $.05-.20/sq. ft. $.005-.02/sq. ft. 

Wharf $.30-.70/sq. ft. $.03-.07/sq. ft. 
Channel or 

ship basin $0-.05/sq. ft. $0-.005/sq. ft. 

Breakwaters, Groins 
and Jetties $0-.20/sq. ft. $0-.02/sq. ft. 

In 1982 this program generated approximately $750,000, all of which was 

used to fund the Oyster Replenishment Program. 

SUMMARY 

As this brief survey indicates, the range and sophistication of 

submerged lands management across the country varies greatly, from the more 

advanced programs 1 i ke Ca 1 i forni a to the nascent programs of North and 

South Carolina. The characteristics of each state--geologic, hydrological, 

legal, etc.--are different, something that is reflected in the respective 

programs. This does not suggest that Minnesota can learn nothing from 

these programs; quite the contrary. Minnesota could, and should, analyze 

the structure of some of the programs from other states. This analysis 

should determine which methods might be most suited to the needs determined 

to be important in Minnesota (e.g., income generation or resource 

protection). Also, the analysis should focus on historical aspects of 

programs so that Minnesota might be spared the difficulties previously 

• endured by other states. One advantage Minnesota enjoys in getting a late 
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start in the submerged lands management area is that it can learn from the 

experience of others and apply this learning in creating an excellent 

management program. 

Sources: Discussions with and documents from the Michigan Department of 
Natural Resources, Summer 1985. 

South Carolina Coastal Council, The Programs of Coastal States 
for the Leasing of Submerged Lands, 1982. 

Texas General Land Office, Analysis of General Land Office Fee 
Assessment Process, 1982. 
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• V. FUTURE POTENTIAL FOR THE MANAGEMENT OF SUBMERGED LANDS IN MINNESOTA 

• 

• 

IDENTIFYING STATE-OWNED LANDS 

As should be clear by now, no one really has a good handle on the 

extent of state ownership of submerged lands in Minnesota. Thus one of the 

first steps in any management program would be to develop a through listing 

of submerged lands owned by the state: lands acquired from the federal 

government at statehood, lands acquired by purchase, and lands controlled 

by the state under riparian doctrine. 

The first step in this identification process would be for the DNR. (a 

submerged lands management structure within the DNR will be discussed 

below) to thoroughly examine the waters of the state and prepare a listing 

of those submerged lands which the DNR considers the state to hold title 

to. Such a list could be generated by consulting a number of sources. The 

St. Paul District of the Army Corps of Engineers listing of waters 

considered navigable waters of the United States in Minnesota would be a 

good point of departure. This listing includes a number of bodies of water 

obviously considered navigable in 1858, e.g., the Mississippi River and 

Lake Superior. Historical evidence could be examined regarding less 

obvious bodies of water to determine if they were navigable in 1858. This 

Corps listing contains all past, present, and future navigable waters in 

Minnesota connected to an interstate or foreign commercial highway. Thus 

the listing produced based on this Corps list should contain a large amount 

of the state's navigable waters in 1858 . 

Determining what waters were intrastate navigable waters in 1858 will 

prove to be more difficult. The DNR wi 11 need to consult the present 
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listing of protected waters recently completed by the Waters Division, 

original General Land Office {GLO) maps of Minnesota, and additional 

historical evidence. The listing of public waters is much more inclusive 

than a listing of navigable waters, so while it will include many 

non-navigable wate:rs it is sure to include all navigable waters. One 

limitation of the protected waters listing is that it is a 

historically-bounded list: it only includes the present waters of the 

state. Since title transfer occurred in 1858, the waters of the state in 

1858 must be examined. 

Perhaps the best way to determine candidates for inclusion on the 1858 

navigable waters list would be to examine the original maps of the 

territory and state done by the GLO. These maps would probably include 

most, if not all, waters considered navigable at statehood. These maps 

• 

would include lakes which have since been drained and original river • 

courses, both potentially important in future ownership disputes. For 

example, the Holt State Bank Supreme Court case involved title claims to 

Mud Lake which had been drained and uncovered. Also, if rivers change 

course by means of avulsion, ownership of the bed remains unchanged, i.e., 

if the river is a navigable water then the state retains ownership to the 

original bed and the new bed is owned by those who held title to the lands 

prior to the avulsive shift. In addition to these GLO maps, other 

historical evidence must be consulted to determine whether potentially 

navigable waters were in fact used for navigation or had the potential to 

be navigated. In any court case to determine title, historical evidence 

will play a critical role in the judge's decision. 

A final source to be consulted are past court cases and Attorney 

General decisions in Minnesota regarding the navigability of specific • 
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• waters. As discussed above, the courts have al rP.ady declared Longyear 

Lake, Syracuse Lake, Mud Lake, and Lake Minnetonka as navigable and Five 

Lake and Rabbit Lake-Rabbit River as non-navigable. Similarly, the 

Attorney General declared the St. Louis and the Cloquet Rivers navigable in 

1894 and Lake Minnetonka and the upper portions of Minnehaha Creek 

navigable in 1945. 

• 

• 

To complete the process, state title records should be examined to 

determine state ownership of submerged lands based on acquisition or 

riparian ownership. When this has been accomplished, a comprehensive 

listing of all the submerged lands owned by the state of Minnesota will 

exist. The management program to be developed will then be applied to 

these lands. 

As the reader must rea 1 i ze by this time, legal cha 11 enges to such a 

listing of submerged lands title claims, many based on claims of 

navigability in 1858, are sure to be mounted. These cases should be dealt 

with as they arise, unless the state or the DNR determines it to be in its 

best interest to instigate a priori legal proceeding~ in a few important 

instances to quiet title to certain submerged lands tracts. In any legal 

proceeding the DNR will join forces with the Attorney Genera1 in an effort 

to demonstrate navigability (or the potential for navigability) in 1858. 

(Due to the cloudy nature of state title to submerged lands acquired from 

the federal government at statehood, it is probable that most of the court 

cases will involve title to these types of lands--as opposed to those 

acquired by purchase or riparian submerged lands.) It must be emphasized 

that the court's decision is the ultimate determinant of navigability. As 

the Corps of Engineers regulations state, 

Precise definitions of "navigable waters of the United 
States"; or "navigability" are ultimately dependent on 
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judicial interpretation, and cannot be made 
conclusively by adminstrative agencies (33 CFR Section 
329.3). 

The number of legal challenges will probably be highest immediately after 

management begins on the comprehensive list of submerged lands. After this 

initial series of cases to clarify title to these lands, judicial activity 

in this area should decrease dramatically. 

A potential problem in this area is clarifying title disputes with the 

federal government. In 1972, the Quiet Title Act (28 U.S.C. Section 2409a 

(f)) became law. This act waived the federal government's immunity from 

lawsuites involving land disputes brought by either private parties or 

states for a period of twelve years after it "knew or should have known" 

about the federal claim. The states did not think that this twelve year 

limitation applied to them, but the Supreme Court ruled otherwise in Block 

• 

v. North Dakota, 103 S. Ct. 1811 (1983). This ruling has made the act • 

essentially useless to the states. 

Prior to the passage of the Quiet Title Act, suits against the federal 

government were barred without its consent. Thus the only way to settle 

title disputes between a state and the federal government was for the 

federal government to file suit against the state or for the federal 

government to agree to let a state file suit against it. This method has 

been useful in some instances, e.g., United States v. Utah (1930) and Utah 

v. United States (1971), but it is obviously not useful in instances where 

the federal government does not wish to clear up title disputes. The 

twelve year limitation serves to effectively block the states from suing 

the federal government under the Quiet Title Act because most of the title 

disputes stellllled from sovereignty 1 ands acquired from the United States 

upon statehood. Included in this group of lands are the submerged lands 

under navigable waters. As it stands, Minnesota and other states cannot 
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• initiate title dispute settlements with the federal government without the 

agreement of the federal government. The states are currently working to 

amend the Quiet Title Act so that the twelve year limitation would not 

apply to the states. 

ESTABLISHING A MANAGEMENT PROGRAM 

Two bodies are central to the establishment of a submerged lands 

management program: the DNR and the legislature. The DNR would design, 

implement, and administer the program while the legislature would supply 

the necessary, though perhaps superfl ous, statutory authority to create 

such a program. 

The first step within the DNR is to determine or create an entity 

• which would be responsible for a coordinated and comprehensive submerged 

lands policy. As discussed above, three agencies in the DNR are currently 

i nvo 1 ved in some aspects of submerged lands management--the Land Bureau, 

the Minerals Division, and the Waters Division. A study group or task 

force on submerged lands management should be created from these agencies, 

with representatives from the Commissioner's office and perhaps the 

Attorney General 1 s office. The mission of this study group would be 

twofold: to determine ttie direction and the substance of a submerged lands 

management program and to determine the operational structure of such a 

• 

program. 

The existence of this report reflects what is assumed to he 

dissatisfaction with the current state program in this area. Thus, it is 

assumed that the study group will recommend that a number of changes and 

expansions in state policy be made. The study group will have to examine 
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past practices and determine if changes in these practices are needed • 

They will also need to determine what aspects the program will address and 

focus on--resource protection, revenue generation, title clarification, 

etc. (A discussion of the substance of a potential submerged lands 

management program is presented in the following section.) Once the study 

group produces a substantive program that they feel will best satisfy state 

goals and needs, this tentative program should be evaluated by the 

Commissioner's office. If satisfactory at that level, the study group 

should determine what, if any, legislation is needed to implement the 

program. The legislation should be drafted and passed on to sympathetic 

legislators. 

The study group must also determine how the submerged lands program 

will be organized and administered within the DNR. It is not recommended 

that a new bureau or agency within th·e DNR be formed since much of the 

program will involve increased coordination of existing programs, and due 

to the existence of expertise in management areas in already existing 

bureaus and divisions. The best structure may be a permanent submerged 

lands group which would include members from the Land Bureau, the Minerals 

Division, and the Waters Division. This group would be composed of the 

persons in the three parts of the DNR who dealt with submerged lands. From 

the Land Bureau the persons responsible for issuing leases to marinas or 

quieting title on filled lands would be included. Minerals Division 

representatives would include anyone responsible for considering any leases 

on submerged lands. And finally, the persons in the Waters Division who 

deal in Public Waters Administration would be part of the program group. 

Certain details about the functioning of this group would need to ·be 

• 

• 

worked out by the study group. Some meeting schedule must be decided upon. • 
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• At the start of the program, the permanent group should probably meet at 

least once a week so that the different divisions familarize themselves 

with the workings and personnel of the other branches and the program 

itself. After an initial period, and the establishment of structured 

communication channels, the frequency of these meetings could be reduced to 

perhaps once a month. The study group wi 11 a 1 so have to determine some 

type of executive structure within the permanent submerged lands group. 

This could be as simple as appointing a chairman and vice-chairman who 

could be replaced as needed by the Commissioner. P.. final detail to be 

• 

• 

considered is the need for and location of any additional employees 

necessitated by the submerged lands program. Additional employees will 

probably be needed to aid in the listing process (discussed above) and in 

the administration of a new comprehensive program. It might also be wise 

to hire a secretary or clerk to handle and direct inquiries and 

applications exclusively for the submerged lands group. 

The legislature will also probably play a major role in the adoption 

of a new submerged lands program. It is debatab 1 e whether the DNR needs 

legislative authority to implement a managment program. The lands to be 

managed are owned by the state and are arguably under ONR jurisdiction at 

present. Due to the size, scope, and potential public impact of such a 

program, however, it would be wise to gain legislative cooperation and 

consent. As discussed above, the DNR study group should draft what it 

considers to be needed legislation and have it introduced in the 

legislature. At the hearings that would follow, the DNR should make every 

effort to explain the program and the need for its adoption. Hopefully, 

the legislature will react favorably and pass the necessary legislation • 

If they fail to do so, two options are available. The first is to abandon 

the program and return to status quo management. Such an option, however, 
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would be irresponsible from both a resource management perspective and a 

public trust perspective. The second option would be to implement the 

program, either wholly or partially, without legislative approval. Such an 

approach could lead to lawsuits by private citizens challenging the 

validity of the new program, and legislative ire. The legislature may then 

choose to act on submerged lands, but it may be to legislatively dismantle 

the DNR program. Thus, if the legislature does not pass the needed 

legislation the DNR could be caught between the proverbial rock and a hard 

place. If it did not act, it would be neglecting the public trust and be 

liable to lawsuits because of it. If it did act, it would be acting 

without legislative assent (at the least) or needed authority (at the most) 

and would be vulnerable to lawsuits or legislative attack. It is thus 

apparent that the DNR must attain legislative approval of this program • 

One area which should be addressed by the legislature is the public 

land classification status of the submerged lands. While stated no where 

explicitly, submerged lands acquired in 1858 are now managed as part of 

school trust lands (discussed in greater detail below). The legislature 

should make it clear that these lands are or are not school trust lands. 

If they decide to continue to manage these lands as part of the school 

trust, the legislature should also address the issues of disposal of title 

to lands filled in the past, lands to be filled in the future, and any land 

exchange. Lastly, the legislature should play an active role in 

determining the structure of a leasing program. 

One final group to be consulted in the establishment process is the 

federal government. As discussed above, any change in the status quo 

regarding submerged 1 ands management should be discussed and coordinated 
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• with the Army Corps of Engineers. It is doubtful that the state submerged 

lands program would conflict with Corps regulations or its mission. 

• 

• 

Another organization within the federal government may be of some help 

in financing the state program: the Office of Coastal Zone Management in 

the National Oceanic and Atmospheric Administration. In 1972, the Coastal 

Zone Management Act (16 U.S.C. Section 1451 ~.!~)became law. This act 

provided federal funds to coastal and Great Lakes states to assist the 

states in developing and administering management plans in their coastal 

zones. Funding was available to cover planning, administration, resource 

management improvement, and other areas, with the federal government 

covering up to 80 percent of state expenses. Planning funds were available 

through 1979; other grants are stil 1 available but a state must have a 

federally approved program to be eligible to receive these grants . 

Minnesota does not have such an approved program. Efforts to develop and 

adopt a program were scuttled due to political opposition along the shore 

of Lake Superior. The Coastal Zone Management Program is still functional, 

however, and a coastal program for Minnesota could still be approved. If 

such an event occurs, Minnesota would be eligible to receive approximately 

$500,000 per year for planning, administration, and construction projects 

incorporated in its program. As mentioned above, Michigan incorporated 

submerged lands mnnagement into its coastal zone program and uses this 

federal funding to finance much of its program. A similar path could be 

followed in Minnesota. 

SUBSTANTIVE CONSIDERATIONS OF A SUBMERGED LANDS PROGRAM 

While considering the substantive areas to be addressed by a submergr.d 

lands program, four themes should be kept in mind: (1) what trade-off 

EB 



should the program make between resource protection and economic 

development?, (2) what is the importance of revenue generation in the 

program?, (3) how should the program be coordinated?, and {4) should the 

program be used to stimulate resource enhancement? A disucssion of these 

themes fol lows the consideration of the substantive areas of the program 

below. 

A comprehensive submerged lands program must address a certain core of 

issues. At a minimum, the program must deal with quieting title to 

submerged lands claimed by the state, a leasing program, future disposal of 

submerged trust lands, future fi 11 i ng of submerged trust 1 ands, and the 

dredging of submerged lands. 

The first concern that a submerged lands program must address is 

quieting title to submerged land~ claimed by the state. This aspect of the 

• 

program follows directly from the identification and listing process • 

discussed above. Once the state has identified submerged (and drained) 

lands it claims title to, a considerable number of title disputes will 

develop. Title problems will result in areas where riparian owners claim 

title to lake or river beds because the lake or river is non-navigable, 

where riparian owners have filled, or possess, lands on state-owned 

submerged lands, and where 1858 navigable waters have been drained and 

occupied without title from the state. The first type of dispute-

ownership based on navigability--will probably be dealt with via the courts 

in a manner similar to the cases discussed in previous sections. 

The second and third variety of title disputes will be more 

complicated. Boundary determination will be one major problem. Boundaries 

of the ori gi na 1 water bodies must be determined so that fi 11 areas and 

drained areas can be identified. This wi 11 be a difficult and 
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• time-consuming process that will invclve studying original General Land 

Office maps, aerial photography, and satellite photography. It should be 

noted that meander lines do not identify the boundaries of navigable 

waters. The courts have ruled that meander lines are not precise enough to 

be used in settling title claims for submerged lands under navigable 

waters. More recent fills may be identified from the permit records of the 

Corps of Engineers and the Waters Division. 

• 

• 

Once the DNR has identified these filled lands on state-owned 

submerged lands, three options are available to the state to settle these 

title disputes: the person(s) occupying the filled site would have to buy 

it from ·the state, the occupants would have to vacate the property and 

remove the f i 11 , or the occupants cou 1 d obtain title from the · state by 

acquiring and transferring to the state other properties desired by the 

state. 

The first option appears to be the most straightforward way to handle 

the problem. It is, however, much more complicated than it appears on the 

surface. One major difficulty involved is determining the value of the 

submerged land that was fi 11 ed. The value of the 1 and fi 11 ed is much 

greater than when it was submerged. Any program must determine how upland 

owners will be assessed for their filled lands. The assessment could bP. 

based on the value of submerged lands, or on the value of adjacent upland. 

It must also be determined what percentage of the appraised value will be 

charged. In Michigan, for instance, those occupying lands filled prior to 

the exactment of the Great Lakes Submerged Lands Act are required to pay 30 

percent of the value of the filled bottom land. The determination of such 

a fee schedule required a trade-off between the goals of revenue generation 

and simple title clarification. 
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A second major difficulty involved with a potential disposal system is 

based on the restricted sale of trust lands in Minnesota. While it is not 

stated explicitly in the Constitution or the statutes, the submerged lands 

under navigable waters are considered to be part of the school trust lands. 

In 1909 the state legislature directed that proceeds from the sale of 

minerals from the beds of navigable waters be deposited in the Permanent 

School Fund (PSF) (Minnesota Statutes 93.07}. Similar legislation 

regarding prospecting permits (MS 93.08) and iron ore exploitation (MS 

93.356) was passed in 1935 and 1943. Additionally, DNR regulations for 

utility right-of-ways (Minnesota Rules 6135.0100 - 6135.1800) and sand and 

gravel mining (DNR Rules 114) direct proceeds to be deposited in the PSF. 

This statutory evidence suggests that these submerged trust lands are to be 

considered as school trust lands. 

• 

Lands that are part of the school trust lands may be sold only under • 

certain restrictions: 11 No portion of these lands [school trust lands] 

shall be sold otherwise than at public sale, and in the manner provided by 

law" (Minnesota Consitution, Article XI, Section B). Thus, occupants of 

filled submerged trust lands would only be able to acquire their lands 

through a risky public auction. If they have placed improvements on these 

lands they are somewhat protected by state law. If the present occupant is 

not the high bidder for the property, the high bidder must pay the 

appraised value of the improvements to the former owner at the time of the 

sale, in full (MS 92.06, Subdivision 4). This subdivision serves as a 

strong disincentive to non-occupant bidders. Nevertheless, based on 

present circumstances there is no guarantee that present occupants could 

successfully gain title to the filled submerged trust lands. Such a 
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• guarantee could only come by way of the legislature or the courts (e.g., 

ruling submerged trust lands not to be part of school trust lands and thus 

exempt from the sale restrictions). 

The second option for dealing with occupants of filled submerged trust 

lands would be to have the occupants vacate the land and remove the fill. 

This option is somewhat drastic, bound to be politically unpopular, and 

would often work against the interests of the state. In most instances, 

this option would simply penalize the occupant without greatly benefiting 

the state. The state could usually be better served by receiving cash 

payment for the filled land, or receiving additional properties via 

exchange ( to be discussed below). Under some circumstances, however, 

removal of the fill may prove to be in the public interest. Examples of 

such circumstances include areas of great value to fisheries and wildlife 

• and areas valuable for recreation. 

• 

The final possi_ble method to settle these title questions is land 

exchange. The state could transfer title to the occupant of the submerged 

trust land in exchange for lands desired by the state. This process, 

however, is also very complicated. Land is classified as either Class A, 

Class B, or Class C. Class A lands "include school, swamp, internal 

improvement, and other land granted to the state by acts of congress .•• 11 

(Minnesota Statutes, Section 94.342 Subdivision 1). While submerged trust 

lands are not mentioned explicitly, all other types of trust lands are and 

it may be deduced that submerged trust lands are Class A lands. Class C 

lands include lands which may be exchanged only with certain restrictions, 

specifically: 

No land bordering on or adjacent to any meandered or 
other pub 1 i c waters and withdrawn from sa 1 e by 1 aw 
shall be given in exchange unless expressly authorized 
by the legislature or unless through the same exchange 
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the state acquires 1 and on the same or other public 
waters in the same general vicinity affording at least 
equal opportunity for access to the waters and other 
riparian use by the public (Minnesota Statutes, Section 
94.342 Subdivision 3). 

Again, submerged trust lands are not referred to explicitly and some 

ambiguity exists as to whether they could be classified as Class C lands. 

Such ambiguity, regarding both Class A and Class C classifications, could 

only be resolved by either legislative or judicial action. 

The conditions for the exchange of Class A lands are rather involved 

(Minnesota Statutes, Section 94.343): the land "shall be exchanged only 

for land of at least substantially equal value to the state"; "Before 

giving final approval to any exchange of Class A land, the board [Land 

Exchange Board] shall hold a public hearing thereon at the capital city or 

at some place which it may designate in the general area where the lands 

involved are situated"; "No exchange of Class A land shall be consummated 

unless the attorney general shall have given his opinion in writing that 

the title to the land proposed to be conveyed to the state is good and 

marketable", and "Land received in exchange for Class A land shall be 

subject to the same trust, if any, and shall otherwise have the same status 

as the state land given in exchange." Currently an exchange of Class A 

lands takes approximately one year from start to finish. 

A significant reliance on land exchange to dispose of title disputes 

stemming from filled submerged trust lands would overwhelm the current 

system. If the exchange process is to be utilized, additional staff would 

be required and special procedures (e.g., public hearings involving a 

number of exchanges) should be adopted to expidite the process. 

An additional complicating factor in identifying submerged lands 

• 

• 

ownership is the fluctuation of water levels. This factor has been • 

discussed to some degree earlier (see the discussion of accretion, erosion, 
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• and reliction in section I), but in certain instances, water levels may 

fluctuate to such a degree that some level should be set as the official 

level for determining submerged lands ownership. Such an approach has been 

adopted by Michigan, which uses the water 1 eve 1 s based on i nternationa 1 

Great Lakes datum of 1955. Minnesota may wish to establish such levels fer 

reasons of ownership on water bodies that fluctuate often. 

A second essential area that must be addressed by the program is 

leasing. A leasing program should address such submerged trust land uses 

as marinas, right-of-ways, industrial facilities, and minerals 

exploitation. Any leasing program must consider four questions: (1) what 

areas will be available for leasing?, (2) what purposes may areas be leased 

for?, (3) what rates will be charged for these uses?, and (4) how will the 

program be enforced and administered? (to be discussed in the next 

• section). 

• 

With some important exceptions, it is probably not wise that the DNR 

analyze all of the state-owned submerged lands and classify it for 

potential uses at the outset of a program. Rather, it is suggested that 

the DNR focus on determining the scope and purposes of leasing in critical 

environmental, economic, and resource areas first, and deal with 

non-critical areas as applications arise. Examples of critical areas to be 

analyzed include submerged trust lands under or adjacent to productive 

wetlands (e.g., Minnesota River Valley), Duluth harbor and the St. Paul 

riverfront, and areas known or suspected of containing significant minerals 

deposits. 

Submerged lands leasing programs in other states have employed one of 

five methods to determine 1 ease fees, or some combination of the five 

methods: (1) appraisal, (2) bidding, (3) fixed value rate, (4) revenue 
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taxation, or (5) free leasing. Each of these methods has certain 

advantages and disadvantages. The appraisal method allows flexibility in 

that fees will be determined on a site-specific basis. This technique will 

also serve to maximize income to the state from valuable sites and should 

encourage optimal management by the lessee. The appraisal method has two 

major drawbacks. First, it is costly. Additional staff must be hired (or 

contracted) to undertake an appraisal for each perspective lease. And 

second, due to the relative novelty of major interest in submerged lands 

development, the appraisal expertise to accurately value these lands is not 

very well developed. (The state of Washington, however, has developed an 

appraisal technique for submerged lands which employs market data, future 

income stream, substitution, shore contribution, and extension). 

The bidding technique seeks to utilize the attractive features of 

• 

free-market capitalism in determining lease fees. Competitive bidding, the • 

argument runs, allows the market to determine the optimal price for the 

land (i.e., an automatic appraisal); this method will maximize economic 

efficiency and the revenues received by the state. The problems associated 

with competitive bidding tend to duplicate the problems of any free market 

in a complex society: imperfect information, market entry and exit 

restrictions, monopolies, etc. In addition, the competitive bidding 

process requires at least two parties interested in acquiring the same 

tract of land to be useful; otherwise the state will lease the land at a 

minimum price, similar to the fixed rate method discussed below. In 

Minnesota, the Minerals Division employs a competitive bidding system to 

issue prospectin~ permits. It also charges its lessees based on both 

royalties (revenue taxation) and a fixed rate. 
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• Revenue taxation offers the advantages of being easy to administer and 

• 

• 

being flexible to the land use. Unlike appraisal or competitive bidding, 

this method would not require setting a specific rate for each lease; a 

taxation rate (e.g., eight percent of gross revenue generated on the site) 

would be set administratively and applied to each lessee. This method 

would also provide lease fee and return flexibility in that more profitable 

activities would pay higher lease fees. The disadvantages of this method 

are the potential loss of revenues tc the state by poor management or 

accounting manipulation by the lessee and the potential difficulty of 

separating income generated on submerged lands from associated income 

generated on uplands. 

An even simpler method of determining lease fees is the fixed rate 

approach. A rate is set administratively for either all leased lands, or a 

separate rate is established for different categories and/or areas of use, 

and this fee is collected annually (or once per lease tenure). The 

advantage of this technique is its simplicity. This simplicity carries 

costs with it, however. A fixed rate lacks the flexibility to charge 

different rates for different land values. This can lead to inefficient 

allocation of resources. Also, this technique will fail to maximize state 

income. The Land Bureau uses a fixed rate method to determine the fees for 

utility right-of-ways. 

The final technique of setting lease fees is not to set any fees: 

granting free leases. Such a program is useful in that it allows the state 

to exert and execute its sovereignty over these submerged lands. It also 

allows the state to achieve some management control of these lands (a goal 

that can also be achieved through already existing permit programs). The 

obvious drawback of such a program is that the state does not receive any 

revenues for the use and exploitation of its lands and resources. 
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The DNR study group on submerged lands and the legislature should also 

discuss the merits and possibilities of a hardship exclusion for commercial 

activities which began before implementation of the submerged lands program 

and would be caused severe economic hardship by the imposition of any lease 

fee. This is a complicated question involving issues of equity, 

employment, and economics. Based upon DNR and legislative thinking, such a 

hardship exemption may or may not be incorporated into the submerged lands 

program. 

· Which of these techniques, or combination of these techniques, should 

be employed, which uses should be covered by which technique, and the 

actual rates charged is something to be discussed and determined by the DNR 

study group on submerged lands and the legislature. 

A related topic is whether the state- should permit the disposal of any 

• 

submerged trust lands, except in instances of past fi 11 i ng or presently • 

approved filling. It is recommended that no such disposals take place. 

Any project invcilving submerged lands and deemed desirable by the state 

should be dealt with under the leasing program rather than a sales program. 

Any disposal of such lands (except in those instances discussed above) 

would impair future management of the lands adjacent to the disposed parcel 

and the waters which flowed above the parcel. 

A fourth major area that needs to be addressed by a comprehensive 

submerged lands program is filling. Significant aspects of this part of 

the program are already addressed by the regulatory programs of the Waters 

Division. Any filling in public waters currently requires a permit 

(Minnesota Statutes, Section 105.42), and based on the rules promulgated on 

this statutory authority, it is a state policy "to limit the placement of 

any fi 11 material into pub 1 i c waters in order to preserve the natura 1 • 
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• character of public waters and their shorelands, and maintain suitable 

aquatic habitat for fish and wildlife" (Minnesota Rules, Section 

6115.0190). It is recommended that this current policy of minimizing fill 

be continued. Filling that is allowed is limited to such minor private 

purposes as beach development, erosion protection, and recovery of 

shoreland lost by erosion. Filling is not permitted "to create upland 

areas for development or subdivision." 

• 

• 

What is currently lacking, however, is some mechanism to recognize 

that this filling is taking place on state-owned lands (when the fill is to 

be placed on submerged trust lands). The lands to be filled must either be 

leased or sold to the prospective permitee, both of which would be 

complicated transactions. A long~term lease could be granted, but such a 

1 ease would have to be renewed periodically. Maintaining records to keep 

track of the location and status of innumerable fil 1 leases makes the 

desirability of this option rather dubious. The sale of these lands 

encounters the problems discussed above regarding the disposal of trust 

lands. This method would involve the public sale of small tracts of 

submerged lands to be filled. While this would be a time-consuming and 

laborious task, once the sale took p1ace the administrative costs to the 

state would cease. The sale option would involve a one-time rather than 

multiple state cost. A preferred alternative would be for the legislature 

to pass an act allowing for the disposal of small tracts (under one acre) 

of submerged trust lands by direct sale to the riparian owner. 

Like filling, dredging and excavating are also currently regulated in 

public waters by the Waters Division (Minnesota Rules, Section 6115.0200). 

Three major purposive types of dredging should be considered: public 

navigation, private navigation, and resource exploitation. The first type 
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of dredging is that required to maintain sufficiently wide and deep 

navigational channels. Usually such dredging will be undertaken at the 

request of the Corps of Engineers or the state of Minnesota. A permit is 

all that is and should be required for such dredging. Private navigational 

dredging involves maintaining channels from private marinas, docks, or 

other facilities to other navigable public waters. This type of dredging 

should require both permit and fee since the prospective permittee will be 

altering state-owned submerged lands for his or her private benefit. The 

state should receive some remuneration for this dredging, based on either 

the amount of material removed or the extent of the area dredged. lastly, 

dredging to recover resources, such as sand and gravel, should be covered 

under the general mineral leasing provisions to be discussed and determined 

by the DNR study group and the legislature. Aside from these types of 

• 

dredging (and other public purpose dredging, such as lake improvement), the • 

state policy "to discourage the excavation of materials from the beds of 

public waters" should be continued. 

Inland excavations to be connected to public waters also can impact 

submerged trust lands by affecting water levels and necessitating the need 

for additional public or private navigational dredging. These concerns can 

be addressed through the current permit process, and any additional 

dredging required by any approved inland excavation should be treated in 

the same manner as the dredging discussed above. 

A number of additional aspects of a submerged lands management. program 

bear some mention. One such aspect is the question of private dock 

facilities for riparian owners. It is suggested that the state program 

guarantee such a right, provided the dock complies with certain established 
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• guidelines. Guaranteeing this private access would reduce any public 

opposition to the management program and reduce any potential lawsuits by 

riparian owners. 

Three additional topics are important, yet perhaps not as pressing. 

That is, they need to be addressed but are not essential components to an 

initial management plan. These topics are the ownership of submerged lands 

adjacent to Indian lands, underwater parks and reserves, and the salvage of 

sunken vessels. Legal questions remain concerning sobmerged lands and 

Indian lands, questions involving federal esta.blishment of reservations, 

federal treaties, and the state's role in these questions. These questions 

include: in treaties signed and reservations created prior to 1858, did 

the federal government transfer sovereignty of submerged lands_ under 

navi gab 1 e waters to the Indians, or did they reserve these 1 ands for the 

• state? Could the federal government's Indian policies after 185B in any 

way impact submerged lands ownership? Did the state at any time transfer 

ownership of submerged lands to any Indian tribes? These are complicated 

questions that can only be answered after much time and effort. 

• 

The state may also wish to establish state parks on state-owned 

submerged lands. Such parks could center around shipwrecks or outstanding 

underwater geological or biological locations. The state could model its 

park system after the system of other entities, such as the National Park 

Service, Florida, or Michigan. A policy on the ownership of man-made items 

sitting on state-owned submerged lands, such as shipwrecks, is also needed. 

Some period of time should be specified, before which the material could be 

privately salvaged, after which the material would belong to the state. 

Let us now return to the four themes of a submerged land trust program 

listed at the outset of this discussion. The program must address the 
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trade-off between resource protection and economic development in some 

coherent fashion. These two ends are not mutually exclusive and each can 

best serve the public interest in certain situations. The state must, 

however, establish at the outset some general policy as to the 

circumstances and locations in which resource protection is to be 

maximized, in which economic development is to be maximized, and in which 

(and how) the two should be balanced. 

A consistent policy position on revenue generation must also be 

contained in any submerged 1 ands program. The state must determine what 

its main objectives in implementing a management program are: quiet title 

with minimum controversy, maximize economic return to the state for the use 

of submerged lands, achieve an active and inclusive state presence in the 

management cf submerged lands, encourage recreational and economic 

development, or some combination of the above and/or other objectives. A 

consistent approach throughout the program would make the program more 

administratively and logically attractive, although it is of course 

recognized that such an approach may be politically infeasible. 

Internal and external coordination must be a strong point of the 

submerged lands program. It should be designed so that all of the state 

actors involved have thorough knowledge of the submerged lands activities 

of the other actors. Within the DNR such coordination may take the form of 

the permanent submerged lands group and a lease process requiring approval 

by the Land Bureau, Minerals Division, and Waters Division for all 

activities on state-owned submerged lands. External coordination might 

involve a joint leasing-permitting procedure with the Pollution Control 

11.gency and the Army Corps of Engineers (where necessary). Such a procedure 

would help to maximize coordination and reduce public discontent. 
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• A final theme which should be discussed is whether the submerged lands 

program should be used to a chi eve resource enhancement in any way. For 

example, those seeking title to filled submerged trust lands might have to 

purchase desirable wetlands for exchange with the state; or in certain 

cases, fill occupants might be ordered to remove the fill and restore the 

submerged land to its original condition. This latter example is somewhat 

drastic and might only be applied in areas of critical environmental 

significance. The state may or may not elect to achieve resource 

enhancement through the submerged lands program, but such an option should 

be considered. 

THE IMPLEMENTATION OF A MANAGEMENT PROGRAM 

• The first issue to be dealt with in implementing a submerged lands 

• 

program is how to initiate such a program. It is suggested that the 

program begin by establishing a time period, perhaps a year, during which 

members of the pub 1 i c who· think that they are occupying fil 1 ed submerged 

land and those who are operating commercial ventures using state submerged 

lands, could apply to the DNR to quiet title or receive a lease. During 

this period the DNR would also be dealing with those wishing to use 

submerged lands in the future. After this initial one year period, the DNR 

would begin to actively pursue other occupants and users of state submerged 

lands so that any title or leasing difficulties could be cleared up. 

It is suggested that no "grandfather clause" be included in the 

program, i.e., all those occupying filled state-owned submerged lands ~ust 

quiet title and all those operating commercial ventures at the time the 

program begins must obtain a lease--they should not be excused from the 
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management program because their activities took place or began before the 

sumberged lands program was adopted. Any program should be inclusive. Due 

to the great number of backlogged cases which will have to be process~d, it 

will be many years before the submerged lands program is working on current 

activities only. Such a delay is unavoidable due to the filling activities 

that have taken place over a period exceeding 100 years. 

The submerged lands program, as discussed above, would be administered 

by the permanent submerged lands group--the Land Bureau, the Minerals 

Division, and the Waters Division would each oversee their designated area. 

Administrative coordination would be achieved by regular group meetings and 

reports, and a leasing procedure involving approval or check-off by each 

division. 

The program would be enforced by personnel working out of the DNR 

• 

field offices. To a certain .extent, existing personnel would be able to • 

assume these enforcement responsibilities. For example, the Minerals 

Oivision has staff to enforce any lease they offer and the Waters Division 

has staff to oversee its permitting process. There may be some need, 

however, especially in the Waters Division, to add personnel for program 

enforcement. The Land Bureau will also need additional employees in the 

field, both to aid in identifying fill sites and commercial activities on 

state-owned submerged lands, and to valuate lands for quieting title via 

sa 1 e or exchange. Lands personne 1 wi 11 a 1 so be needed to enforce 1 ease 

conditions, and if leasing is to be based on appraisal, they will be needed 

to do the appraising. 

Two enforcement penalties should be incorporated into a svbmerged 

lands program: fines and the threat of legal proceedings. Fines would be 

used primarily to penalize those pursuing activities which require a DNR • 
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• lease (e.g., engaging in commercial activities, filling, or dredging on 

state-owned submerged lands). Legal proceedings would be used to quiet 

disputed titles and to gain injuctions where parties are violating aspects 

of the submerged lands program. 

• 

• 

SUMMARY 

The state of Minnesota is in need of a comprehensive and coordinated 

program to manage its submerged lands. The program should he housed in the 

DNR and administered by a management group including the Land Bureau, the 

Minerals Division, and the Waters Division. The content of a submerged 

lands program should be determined by a DNR study group with the input and 

statutory authority of the legislature. The program must address quieting 

title to past fill on state lands, a leasing program, future filling, and 

dredging. The development and initiation of a successful submerged lands 

program will require some additional employees to identify state-owned 

submerged lands, and to identify and rectify past and current 

encroachments. 

Sources: Minnesota Constitution 

Minnesota Rules 

Minnesota Statutes 

South Carolina Coastal Council, I.~~ __ Programs of Coastal 
States for the Leasing of Submerged Lands, 1982. 

United States Court Cases 

United States Regulations 

United States Statutes 
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CONCLUSION 

The purpose of this report is to introduce the reader to the issue of 

submerged lands management. Even a casual reading of this report suggests 

the complicated nature of this topic. For example, this report has focused 

on the ownership of submerged lands under navigable waters received by 

Minnesota in 1858. The discussion of this topic is complicated by three 

major different definitions of navigability employed by different 

governmental actors: (1) the definition used by the federal government to 

determine title, (2) the definition used by the Army Corps of Engineers to 

determine regulatory authority, and (3) the definition used by the state of 

Minnesota to determine its regulatory authority. This report does not seek 

to discuss or clarify all of the complexities of this topic, rather it 

seeks to make the reader literate en the topic--introduce he or she to the 

history of submerged lands, the management (or lack thereof) of submerged 

lands in Minnesota today, submerged 1 ands management programs in other 

states. Following this exposition of information, a preliminary discussion 

of a suhmerged lands management program in Minnesota is presented. It 

should be clear that this discussion is not intended to serve as a program 

proposal, but rather as a starting point for a more thorough analysis and 

program formulation. Indeed, this entire report should be viewed as a 

beginning of the development of a submerged lands management program for 

Minnesota. 
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APPENDICES 

A. RELEVANT FEDERAL STATUTES AND REGULATIONS 

B. RELEVANT MINNESOTA STATUTES AND RULES 

C. WATERS IN MINNESOTA REGULATED AS NAVIGABLE WJ1TERS BY THE ARMY CORPS OF 
ENGINEERS 

D. MICHIGAN 1955 PUBLIC ACT 247 AND ADMINISTRATIVE RULES 

86 



APPENDIX A. RELEVANT FEDERAL STATUTES ANO REGULATIONS 

16 U.S.C. Sections 1452 - 1453: Coastal Zone Management Act (portions) 

33 U.S.C. Section 403: Obstruction of Navigable Waters Generally 

43 U.S.C. Section 931: Navigable Rivers Public Highways 

43 U.S.C. Sections 1301 - 1315: Submerged Lands Act {portions) 

33 CFR Section 320: General Regulatory Policies 

321: Pennits for Dams and Dikes in Navigable Waters of the 
United States 

322: Pennits for Structures or Work in or Affecting 
Navigable Waters of the United States 

323: Permits for Discharges of Dredged or Fill Material 
into Waters of the United States 

324: Permits for Ocean Dumping of Dredged Material 

325: Processing of Department of the Army Permits 

326: Enforcement, Supervision, and Inspection 

327: Public Hearings 

329: Definition of Navigable Waters of the United States 

330: Nationwide Permits 

384: Intergovernmental Review of Department of the Army 
Corps of Engineers Programs and Activities 
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• APPENDIX B. RELEVANT MINNESOTA STATUTES AND RULES 

Act Authorizing a State Government 

• 

• 

Act of Admission into the Union 

Constitution: Article II, Section 2: Jurisdiction on Boundary Waters 

Article XI, Section 10: Exchange of Public Lands; 

Section 93.06 

93.07 

93.08 

93.09 

93.10 

93.11 

93.12 

93.13 

93.34 

Reservation of Rights 

Reservation of Minerals Under Navigable Lakes 

Disposal of Funds 

Prospecting for Minerals Under Waters of Meandered Lakes 
and Streams 

Assignments and Contracts 

Right of Lessee to Prospect for Minerals 

Minerals Matter of Public Interest 

Forfeiture of Permits and Leases 

Draining of Lakes and Leasing of Ore Lands in Beds Thereof 

Unlawful to Mine Under Public Waters 

93.351: Prospecting for Iron Ore in Bed of State Waters 

105.37 Water Resources, Conservation; Definitions--Subdivision 
14, "Public Waters" 

105.38: Declaration of Policy 

105.391: Waters Inventory and Classification 

105.42: Permits; Work in Public Waters 
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MINNESOTA RULES 

Sections 6115.0150 - 6115.0260: Review of Permit Applications (for 
activities in public protected waters) 

Sections 6115.lOOC - 6115.1080: Watercourses 

Section 6125 .1000: Authority to Issue Permits (for Gold and Other Ores} 

Section 6125.160C: Damage to Riparian Owners 

Sections 6125.4500 - 6125.5700: Permits and Leases for Marl 

Sections 6125.6000 - 6125.7100: Permits and Leases for Sand and Gravel 

Sections 6135.0100 - 6135.1800: Utility Crossing of Public Lands and 
Waters 
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APPENDIX C. WATERS IN MINNESOTA REGULATED AS NAVIGABLE WATERS BY THE ARMY 
CORPS OF ENGINEERS 

Red River of the North 
Red Lake River 
Upper Red Lake 
Lower Red Lake 
Bois de Sioux River 
Lake Traverse (including Mud Lake) 
Big Stone Lake 
Minnesota River (including Lac Qui Parle and Marsh Lake) 
Lake of the Woods (including Four Mile Bay, Zippel Bay, Moose Bay, Youngs 

Bay, North West Angle Inlet, Sand Point Bay) 
Rainy River 
Big Fork River (including Dora Lake) 
Little Fork River 
Vennillion River 
Vermillion Lake (including Head of the Lakes Bay, Wakemup Bay, Black Bay, 

Norwegian Bay, Larsons Bay, Big Bay, Daisy Bay, Everetts Bay, Pike 
Bay, Stuntz Bay, Swedetown Bay, Greenwood Bay, Frazier Bay, Smart Bay, 
Canfield Portage Bay, ,Bystrom Bay, Wolf Bay, Nites Bay, Muskego Bay, 
Waconda Bay, Indian Bay, Rice Bay. Bass Bay, Armstrong Bay, Cable Bay,. 
Mattson Bay, Mud Creek Bay) 

Pike River 
Kawishiwi River (including Kawishiwi Lake, Square Lake, Kawasachong Lake, 

Lake Polly, Koma Lake, Malberg Lake, Amber Lake, River Lake, Fishdance 
Lake, Alice Lake, Insula Lake, Hudson Lake, Lake Four, Lake Three, 
Lake Two, Lake One, South Kawi shiwi River, Birch Lake, White Iron 
Lake, North Fork Kawi shiwi River, Farm Lake, South Farm Lake, Garden 
Lake, Fall Lake, Newton Lake) 

International Boundary Waters Flowing West through Cook, Lake, St. Louis, 
and Ko_ochiching Counties (including North Lake, Francis Bay, Little 
North Lake, Little Gunflint Lake, Gunflint Lake, Magnetic Lake, Pine 
River, Pine Lake, Clove Lake, Granite Bay, Granite River, Gneiss Lake, 
Devils Elbow Lake, Ambush Lake, Prayer Lake, Morris Lake, Maraboeuf 
Lake, Saganaga Lake, James Bay, Sea Gull River, Red Rock Bay, Red Rock 
lake, Swamp Lake, Cypress Lake, Mud Bay, Knife Lake, South Arm Knife 
Lake, Toe Lake, Portage Lake, Knife River, Seed Lake, Melon Lake, Carp 
Lake, Birch Lake, Sucker Lake, Newfound Lake, Moose Lake, Inlet Bay, 
Basswood Lake, Rice Bay, Wind Bay, Hoist Bay, Back Bay, Jackfish Bay, 
Pipestone Bay, Basswood River, Horse River (navigable 1 mile 
upstream), Wednesday Bay, Crooked Lake, Thursday Bay, Fri day Bay, 
Saturday Bay, Sunday Bay, Iron Lake, Peterson Bay, Bottle Lake, Bottle 
River, Lac Lacroix, Tiger Bay, Boulder Bay, Boulder River, Never Fail 
Bay, Fish Stake Narrows, Lady Boot Bay, Toe Lake, Snow Bay, North 
Lake, South Lake, Loon Lake, East Loon Lake, Little Loon Lake, Little 
Indian Sioux River (navigable 2 miles upstream), Loon River, Little 
Vennillion Lake, Little Vermillion Narrows, Sand Point Lake, Crane 
Lake, Grassy Bay, East Bay, Rollick Bay, Rollick Creek (navi~able 1 
mile upstream), North West Bay, King Wi 11 i ams Narrows, Harri sen 
Narrows, Staege Bay, Browns Bay, Swansons Bay, Namakan Narrows, 
Namakan Lake, Hammer Bay, Blind Pig Channel, Deep Slough, Randolph 
Bay, Junction Bay, Hoist Bay, Moose Bay, Moose River (navigable 1 mile 
upstream), Kabetogama Lake, Old Dutch Bay, Sullivan Bay, Ash River 
(navigable 2 miles upstream), Blind Ash Bay, Nebraska Bay, Mud Bay, 
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Daley Bay, Bowman Bay, Irwin Bay, Duck Bay, Tom Cod Bay, Black Bay, 
Moose Bay, Blue Fin Bay, Lost Bay, Elks Bay, Long Slough, Lost Lake, 
Kohler Bay, Blind Indian Narrows, Kettle Channel, Rainy Lake, Anderson 
Bay, Finger Bay, Browns Bay, Kempton Bay, Kempton Channel, Hitchcock 
Bay, Finlander Bay, Marion Bay, Saginaw Bay, Brule Narrows, Lost Bay, 
Alder Creek, 01 son Bay, Cranberry Bay, Dove Bay, Black Bay Narrows, 

. Tilson Bay, Frank Bay, Tilson Creek, Jackfish Bay, Grass Narrows) 
Pigeon River (including South Lake, Rat Lake, Rose Lake, Rove Lake, Watap 

Lake, Mountain Lake, Fan Lake, Vaseux Lake, Moose Lake, North Foul 
Lake, South Foul Lake) 

St. Louis River (navigable to the mouth of the Embarrass River, including 
St. Louis Bay~ Spirit Lake, Mud Lake, Thomson Reservoir) 

Mille Lacs Lake 
Rum River 
Snake River (including Cross Lake, Pokegama Lake, Groundhouse River, Ann 

River, Knife River) 
Kettle River (including Willow River, Moose River, West Branch of the Moose 

River, Grindstone River) 
St. Croix River (navigable to the mouth of the Namekagon River, including 

Kettle River Slough, Folsom Lake, Peaslee Lake, Lower Lake, Lake 
Mallalieu, Lake St. Croix) 

Mississippi River (navigable to outlet of Lake Bemidji, including numerous 
lakes, sloughs, channels, runs, and ponds. Along the main stem some 
of the larger adjoining waters between Guttenberg and St. Cloud 
include: Lake Winneshiek, Big Lake, Lake Onalaska, Lake Robinson, 
Peterson Lake, Lake Pepin, Lower Lake, Upper Lake, Sturgeon Lake, 
North Lake, Mill Pond. Some larger adjoining waters between St. Cloud 
and Lake Bemidji ir.clude: Zebulon Pike Lake, Half Moon Lake, Rice 
Lake, Little Rabbit Lake, Lake Sylvan, Paper Mill Reservoir, little 
White Oak lake, White Oak Lake, Stump Lake, Wolf Lake, Lake Andrusia, 
Cass Lake, Ose Lake, Little Lake Winnibigoshish) 

Mississippi River Headquarter Reservoirs 
(1) Leech Lake and Leech Lake River (inc1uding Turtles Lake, 
Steamboat Lake, Steamboat River, Kabekona River (navigable upstream to 
Oak Lake), Boy Lake, Boy River (navigable upstream to Swift Lake), 
Steamboat Bay Lake, Gould Lake, Shingobee River and Bay (navigable 
upstream to County 50 Bridge), Sucker Creek (navigable upstream 1 mile 
of Sucker Bay), Lost Lake, Skelly Lake) 
(2) Lake Winnibigoshish (including Lake Harry, Deer Lake, Cut Foot 
Sioux Lake, First River, Third River Flowage, Sugar Lake, Pigeon Dam 
Lake, Rabbits Lake, Third River (navigable upstream 1 mile), Egg Lake, 
Raven Creek, Little Cut Foot Sioux Lake) 
(3) Pokegama Lake (including Aitkin Lake, Davis Lake, Steamboat Lake, 
Flowage Lake, Sandy River Lake. Sandy River (navigable upstream to 
Steamboat Lake)) 
(5) Pine River Reservoir (including Lower Whitefish Lake, Upper 
Whitefish Lake, Big Trout Lake, Cross Lake, Daggett Lake, Little Pine 
Lake, Rush Lake, Island Lake, Loon Lake, Pig Lake, Arrowhead Lake, 
Clamshell Lake, Hay Creek (1 mile upstream}, Upper Hay Lake, Lower Hay 
Lake, Bertha Lake, Pine River (from the Dam to the Mississippi River}} 
( 6) Gull Lake and Gul1 River (including Love Lake, Round Lake, Roy 
lake, Upper Gull Lake, Rass Lake, Margaret Lake, Nisswa Lake, Spring 
lake, Gull River (from Dam to Mississippi River), Steamboat Bay, 
Hilson Bay) 

Lake Superior 
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• NOTE: According to the Army Corps of Engineers, 

• 

• 

Navigable waters of the United States are those waters that 
are subject to the ebb and fl ow of the ti de and/or are 
presently used, or have been used in the past, or may be 
susceptible for use to transport interstate or foreign 
commerce. A determination of navigability, once made, 
applies laterally over the entire surface of the water 
body, and is not extinguished by later actions or events 
which impede or destroy navigable capacity (33 CFR 329.4). 

Thus this listing of waters may include waters not considered navigable in 
1858 and does not include navigable waters used exclusively in intrastate 
commerce. 

SOURCE: United States Army Corps of Engineers, St. Paul District Office 
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Paie 1103 
Tl ILE 16-COl\ . ERVATION 

§ 1452. Congressional declaration of policy 

.-he Congress finds and declares that it is the 
national po lie~·-

< 1) to pre:-;erve. protect, develop, and where 
possible, to restore or enhance, the resources 
of the Nation's coastal zone for this and suc
ceeding generations; 

<2> to encourage and assist the states to ex
ercise eff.-.ctively their responsibilities in the 
coastal zone through the development and 
implementation of management programs to 
achieve wise use of the land and water re
sources of the coastal zone, giving full consid
eration to ecological, cultural, historic, and 
esthetic values as well as to needs for econom
ic development, which programs should at 
least provide for-

<A> the protection of natural resources, 
including wetlands, flood plains, estuaries, 
beaches, dunes, barrier islands, coral reefs, 
and fish and wildlife and their habitat, 
-within the coastal zone, 

<B> the management of coastal develop
ment to minimize the loss of life and prop
erty caused by improper development in 
flOOd-prone, storm surge, ge0logical hazard, 
and erosion-prone areas and in areas of sub
sidence and saltwater intrusion, and by the 
destruction of natural protective features 
such as beaches, dunes, wetlands, and bar
rier islands, 

<C> priority consideration being given to 
coastal-dependent uses and orderly process
es for siting major facillties relatPd to na
tiu;1hi defense, energy, fisheries develop
ment, recreation, ports and transportation, 
and the location, to the maximum extent 
practicable, of new commercial and indus
trial developments in or adjacent to areas 
where such development already exists, 

<D> pu!-llic access to the coasts for recrea-
tion pur:,oses, · 

<E> as: :stance In the redevelopment of de
teriorating urban waterfronts and ports, 
and ser!aitive preservation and restoration 
of historic, cultural, and esthetic coastal 
features, 

<F> the coordination and simplification of 
procedures in order to ensure expedited 
governmental declsioru: ,aking for the man
agement of coastal resources, 

<G> continued consultation and coordina
tion with, and the giving of adequate con
sideration to the views of, affected Federal 
agencies, 

<H> the giving of timely and effective noti
fication of, and opportunities for public and 
local go\'ernment participation in, coastal 
management declsionmaking, and 

<I> assistance to support comprehensive 
planning, conservation, and management 
for living marine resources, including plan
ning for the siting of pollution control and 
aquacul ture facilities within the coastal 
zone. and improved coordination between 
State and Federal coastal zone management 
agencies and State and wildlife agencies; and 

(3) to encourage the preparation of special 
area management plans which provide for in-

creased specificity in protecting !:ignificant 
natural resources, reasonable roast al-depend
ent economic growth, mprovpd protection of 
life and property in hazardous arPas, and im
proved predictability in governmental deci 
sionmaking; and 

(4) to encourage the participation and coop
eration of the public, state and local govern
ments, and interstate and other regional 
agencies, as well as of the Federal agencies 
having programs affecting the coastal zone, 
in carrying out the purposes of this chapter. 

<Pub. L. 89-454, title III, § 303, as added Pub. L. 
92-583, Oct. 27, 1972, 86 Stat. 1281, and amend
ed Pub. L. 96-464, § 3, Oct. 17, 1980, 94 Stat. 
2060.) 

AMENDMENTS 

1980-Pub. L. 96·-464 expanded declaration of policy 
to provide for higher level of protection for significant 
natural coastal resources and added provisions for spe
cial area management planning to increase predict
ability for necessary coastal-dependent economic 
growth. Improve hazard mitigation, and improve pre
dictability In government decision making. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section ls referred to in sections 1455, 1455a. 
1456a, 1458 of this title. 

§ 1453. Definitions 

For purposes of this chapter-
<!) The term "coastal zone" means the 

coastal v. a.tH.;; (irn,iucJing r.ne tands therein 
and thereunder> and the adjacent shorelands 
(including the waters th erein and thereun
der) . strongly influenced by each other and in 
proximity to the shorelines of the several 
co;.stal states, and includes islands, transition
al and intertidal areas, salt marshes, wet
lands, and beaches. The zone extends, in 
Great Lakes waters, to the international 
boundary between the United States and 
Canada and, in other areas, seaward to the 
outer limit of the United States :.t>rritorial 
sea. The zone extends inland from the shore
lines only t.o the extent necessary to control 
shorelands, the uses of which ha\·e a direct 
and significant impact on the coastal waters. 
Excluded from the coastal zone are lands the 
use of which is by law subject solely to the 
discretion of or which is held in trust by the 
Federal Governm 1:nt , its officers or agents. 

(2) the I term "coastal resource of national 
significance" means any coastal wetland, 
beach, dune, barrier island, reef, estuary, or 
fish and wildlife habitat, if any such area is 
determined by a coastal state to be of sub
stantial biological or natural storm protective 
value. 

(3) The term "coastal waters" means CA) in 
the Great Lakes area, the waters within the 
territorial Jurisdiction of the United States 
consisting of the Great Lakes, their connect
ing waters, harbors, roadsteads, and estuary. 
type areas such as bays. shallows. and 
marshes and CB) In other areas . those waters. 
adjacent to the shorelines. v.·l,ich contain a 

' So In original. Probably should be ··The ". 
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2: Jan. 12. 1983, Pub. L. 97-449, § 2m, 96 

si,aL 2440.l 
CODIP'ICATION 

5eetlon was part of the Rivers and Harbors Appro
prtation Act of 1899. and together with section 403 of 
&his tJtlt' superseded a.ct Sept. 19, 1890, ch. 907, t 7, 26 
.s:,at. ,t54. as amended by act July 13, 1892, ch. 158. § 3, 
r, St.at, 88. whlc!1 prohibited t~e. erection of obstruc• 
UO!lS to nav1gat1on. and proh1b1ted the erection of 
~c11es over navigable v,aters under State legislation 
t,efore the approval of the plans by the Secretary of 
w.x-. and prohibited the alteration of channels unless 
,authorized by that Secretary. 

AKENDIIU:NTS 

1983-Pub. L. 97-449 amended section generally to 
J"d]ect the transfer of certain functions, powers, and 
.,dlltles of the Secretary of the Army under this section 
\0 Lhe Secretary of Transportation. See Transfer of 
,runctions note below. 

111112-Pub. L. 97-322 added last sentence relating to 
-~ption. 

TRANSn:R or Ful'ICTIONS 

Enforcement functions of Secretary or other official 
11 Department of Transportation related to compli
ance with permits for bridges across navigable waters 
illUed under this section with respect to pre-construe• 
uon. construction, and initial operation of tra.nsporta
Uon system for Canadian and Alaskan natural gas 
.ere transferred to the Federal Inspector, Office of 
~eral Ins~tor for the Alaska Natural Gas Trans· 
_J)OTt&tion Syst.em. until the first anniversary of date of 
initl.lLl opera110n of the Alaska Natural Gas Transpor
taUon System. see Reorg. Plan No. 1 of 1979, U 102,c), 
~(al, 44 F.R. 33663, 33666, 93 Stat. 1373, 1376, eflec• 
Ctn July 1, 1979, set out in the Appendix to Title 5, 
.Government Organization and Employees. 

;.., . _ All functions, powers. and duties of the Secretary of 
;:~<~ Army {formerly War) and other offices and offi• 

• ;; .. dt:tl of the Department of the Army [formerly War) 
.-~, .. :~ this section to the ext.ent that they relate gen
.-y-.·cally to the location and clearances of bridges and 
., causeways in the navigable waters of the Unlted 

_·:..C.' Sl.ateli were transferred to and vested in the Secretary 
• !Of TnLnsportation by Pub. L. 89~70, t 6(g)<6><Al, Oct. 

15, 1966, 80 Stat. 941. Pub. L 97-449 amended this sec
UDO to reflect the transfer made by section 6(g)(6l<A> 
llf Pub. L. 89~70. and repealed section 6(g)(6l(Al. 

CRoss REFJ:JU:NCTS 

_ 'Portion of west arm of South Fork of the South 
°'Bnnch of Chicago River In city of Chicago not to be 
SUbject to this section, see section 27 of this title. 

SECTION REYERllED TO IN OTHER SECTIONS 

This section is referred to in sec-lions 27, 59s, 402, 
t06. 412, 413, 418, 530. 1293a of this title; title 23 sec
Uon lH: title 42 section 1962d-lla. 

140%. Construction of bridges, eu:., over Illinois and 
Mississippi Canal 

The provisions of section 401 of this title are 
inade applicable alike to the completed and un
completed portions of the Illinois and Mississlp
l>l Canal. Whenever the Secretary of the Army 
lball approve plans for a bridge to be built 
across said canal he may, in his discretion, and 
tubJect to such tenns and conditions as in his 
:dgment are equitable, expedient, and just to 
·bu! public, grant to the person or corporation 

!ding and ovming such bridge a right of way 
~ the lands of the United States on either 
_,,e of and adjacent to the said canal; also the 
.,.,\1lege of occupying so much of said lands as 

may be necessary for the piers, abutments, and 
other portions of the bridge structure and ap
proaches. 
<June 13, 1902, ch. 1079, § 10, 32 Stat. 374.) 

ConrnCATION 

Section was part of the River and Harbor Appropri
ation Act of 1902. 

CHANGE OP' NAME 

The Department of War was designated the Depart
ment of the Army and the tit!~ of the Secretary of 
War was changed to Secretary of the Army by section 
205<a> of act July 26, 19t7, ch. 3t3. title II, 61 Stat. 
501. Section 205<a> of act July 26, 1947, was repealed 
by section 53 of act Aug. 10, 1956, ch. 1041, 70A Stat. 
641. Section 1 of act Aug. 10, 1956, enacted "Title 10 
Armed Forces" which in sections 3010 to 3013 contin'. 
ued the Department of the Army under the ad.minis• 
tratlve supervision of a Secretary of the Army. 

TR.ufsrER or FuNcrioxs 

All functions, powers, and duties of the Secretary of 
the Army and other offices and officers of the Depart
ment of the Army under section 401 of this title to the 
extent that they relate generally to the location and 
clearances of bridges and causeways in the navigable 
waters of the United States were transferred to and 
vested in the Secretary of Transportation by Pub. L. 
89~70, I 6<g)(6l(Al, Oct. 15, 1966, 80 Stat. 941. Pub. L. 
97-449 amended section 401 of this title to refiect the 
transfer made by section 6(g)(6)(Al of Pub. L. 89~70, 
and repealed section 6(g)(6)(Al. 

§ 403. Obstruc_tion of navigable waten generally; 
wharves; p1en, etc.; excavations and filling in 

The creation of any obstruction not affirma
·ttvely authorized by Congress, to the navigable 
capacity of any of the waters of the United 
States is prohibited; and it shall not be lawful 
to build or commence the building of any 
wharf, pier, dolphin, boom, weir, breakwater, 
bulk.head, Jetty, or other structures in any port, 
roa.dstead, haven, harbor, canal, navigable river, 
or other water of the United States, outside es
tablished harbor lines, or where no harbor lines 
have been established, except on plans recom
mended by the Chief of Engineers and author
ized by the Secretary of the Anny; and it shall 
not be -lawful to excavate or fill, or in any 
manner to alter or modify the course, location, 
condition, or capacity of, any port, roadstead, 
haven, harbor, canal, lake, harbor or refuge, or 
inclosure within the limits of any breakwater, 
or of the channel of any naYlgable water of the 
United States, unless the work has been recom
mended by the Chief of Engineers and author
ized by the Secretary of the Army prior to be
ginning the same. 
<Mar. 3, 1899, ch. 425, § 10. 30 Stat. 1151.> 

CODIP'ICATION 

Section v .. as part of the Rivers and Harbors 'Appro
priation Act of 1899. 

PRIOR PROVISIONS 

Act Sept. 19, 1890, ch. 907, § 10, 26 Stat. t54, was 
probably omitted from the Code as su1,,erseded by this 
section but it wa.s held by the Circuit Court of Appeals 
in Wishkah Boom Co., Wash. 1905, 136 F. 42. 68 C-C,A. 
592 (appeal dismissed (1906) 26 S . Ct. 765, 202 U.S. 
613. 50 L. Ed. 1171>. that it was not superseded so far 
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§-i03a TITLE 33-NAVIGATION AND NAVIGABLE WATERS Page 636 

a.s It related to the continuance of obstructions. It pr~ 
vided that: 

"The creation of any obstruction. not affirmatively 
authorized by law. to the navigable capacity of any 
waters. in respect of which the United States has ju
risdiction, is hereby prohibited. The continuance of 
any such obstruction, except bridges, piers. docks. and 
wharves, and similar structures erected for business 
purposes, whether heretofore or hereafter created. 
shall constitute an offense and each week's continu
ance of any such obstruction shall be deemed a sepa
rate offense. Every person and every corporation 
which shall be guilty of creating or continuing any 
such unlawful obstruction in this act mentioned. or 
who shall ,;olate the provisions of the last four pre
ceding sections of this act, shall be deemed guilty of a 
misdemeanor. and on conviction thereof shall be pun
ished by a fine not exceeding five thousand dollars, or 
by imprisonment (In the case of a natural personl not 
exceeding one year, or by both such punishments. In 
the discretion of the court, the creating or continuing 
of any unlawful obstruction in this act mentioned may 
be prevented and such obstruction may be caused to 
be removed by the injunction of any circuit court [dis
trict court] exercising jurisdiction in any district in 
which such obstruction may be threatened or may 
exist; and proper proceedings in equity to this end 
may be instituted under the dlrection of the Attorney
General of the United States." 

This section and section 9 of act Mar. 3, 1899 <sec• 
tion 401 of this title>, superseded provisions of act 
Sept. 19, 1890, ch. 907, § 7, 26 Stat. 454. as a.mended by 
act July 13, 1892, ch. 158, § 3, 27 Stat. 110, which pr~ 
hibited the erection of obstructions to navigation, and 
prohibited the erection of bridges over navigable 
waters under State legislation before the approval of 
the plans by the Secretary of Wa.r, and prohibited the 
alteration of channels unless authorized by said Secre
tary. 

CllANGB OP N.ua: 

The Department of War waa desigrtated the Depart
ment of the Army &nd the title of the Secretary of 
War was changed to Secretary of the Army by section 
205<a> of act July 26, 1947, ch. 343, title II, 61 Stat. 
501. Section 205<a> of act July 26, 1947, waa repealed 
by section 53 of act Aug. 10. 1956, ch. 1041. 70A Stat. 
641. Section 1 of act Aug. 10, 1956, enacted "Title 10, 
Armed Forces" which 1n sections 3010 to 3013 contin• 
ued the Department of the Army under the admlnis
tra.t!ve supervision of a. Secretary of the Army. 

~SFER OP F'UNCTIONS 

Enforcement functions of Secretary of the Army, 
Chief of Engineers, or other official In Corps of Engi
neers of the Unlted States Army related to compliance 
with permits for structures in navigable waters 158ued 
under this section with respect to pre-construction, 
construction, and Initial operation of traruporta.tlon 
system for Canadian a.nd Alaskan natural ga.s were 
tranaferred to the Federal Inspector, Office of Federal 
Inspector for the Alaska Natural Ga.s Tra.ru!porta.tlon 
System, until the first anniversary of date of Initial 
operation of the Alaska Natural Gas Transportation 
System, see Reorg. Plan No. 1 of 1979, H 102<b ►, 
203<a>, H F .R. 33663, 33666, 93 Stat. 1373, 1376, effec
tive July 1. 1979. set out 1n the Appendix to Title 5, 
Government Organization and Employees. 

All !unctions, powers, &nd duties of the Secretary of 
the Army and other offices and officers of the Depart
ment of the Army under section 401 of this title to the 
extent that they relate generally to the location and 
clearances of bridges a.nd causeways In the na,;gable 
waters of the United States were transferred to &nd 
vested In the Secretary of Transportation by Pub. L. 
89-670 § 6(g)<6><A>, Oct. 15, 1966. 80 Stat. 941. Pub. L. 
97-449 amended section 401 of this title to reflect the 
transfer made by section 6(g)(6l(A) of Pub. L. 89-670, 
and repealed section 6(g)(6l<A>. 

CROSS REFERENCES 

Bridges over navigable waters. see section 491 et seq_ 
of this title. 

Expenses of investigations by Depart ment of the 
Army. see section 417 of this title. 

Portion of west arm of South For!c of the South 
Branch of Chicago River in city of Chicago not to be 
subject to this section. see section 27 of th1S title. 

Secretary of the Army to make navigation rules 
for-

Ambrose channel. see section 453 of this title. 
South and Southwest Passes of Mississippi River 

see section 2 of this title. · 
Violations as misdemeanors, see section 406 of this 

title. 

SECTION REFER.RED TO IN OTHER SECTIONS 

This section ls referred to in sections 27, 406. 412. 
413, 418, 465, 1371, 1503 or this title. 

§ -t03a. Omitted 

CODIFICATION 

Section. acts Sept. 19, 1890, ch. 907. § 10. 26 Stat. 
454; Mar. 3. 1911. ch_ 231, § 291. 36 Stat. 1167, related 
to obstruction of navigable waters. See Prior Provi
sions note set out under section -103 of this title. 

§ 404. Establishment of harbor lines; conditions to 
grants for extension of pieN, etc. 

Where it is made manifest to the Secretary of 
the Anny that the establishment of harbor 
lines is essential to the preservation and protec
tion of harbors he may, and is, authorized to 
cause such lines to be established, beyond 
which no piers, wharves, bulkheads, or other 
works shall be extended or deposits made. 
except under such regulations as may be pre- • 
scribed from time to time by him: Provided.. 
That, whenever the Secretary of the Army 
grants to any person or persons permission to 
extend piers, wharves, bulkheads, or other 
works, or to make depasits in any tidal harbor 
or river of the United States beyond any harbor. 
lines established under authority of the United 
States, he shall cause to be ascertained the 
amount of tidewater displaced by any such 
structure or by any such deposits, and he shall. 
if he deem it necessary, require the parties to 
whom the permission is given to make compen
sation for such displacement either by excavat
ing in some part of the harbor, including tide
water channels between high and low water 
mark, to such an extent as to create a basin for 
as much tidewater as may be displaced by such 
structure or by such deposits, or in any other 
mode that may be satisfactory to him. 
<Mar. 3, 1899, ch. 425, § 11, 30 Stat. 1151.> 

CODUICATION 

Section waa part of the Rivers and Harbors App~ 
prlatlon Act of 1899. 

PRIOR PROVISIONS 

This section &nd section 406 of this title. superseded
act Aug. 11, 1888, ch. 860, 112, 25 Stat. <125, as amend
ed by act Sept. 19. 1890. ch. 907, I 12. 26 Stat. 455, 
which authorized the establishment o{ harbor lines. 
&nd prescribed a penalty !or a violation of the section 
or any rule made In pursuance of It. 

Section alllo superseded act Aug. 18, 1894, ch. 299, 
I 9, 28 Stat. 364, which contained prov1Slons for com· 

1 

·. 
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942-1. 

94~-2. 
942-3. 
942-4. 

942-5. 

942-6. 

942-7. 
942-8. 

942-9. 
943. 

944. 
945. 

945a. 

945b. 
946. 

947. 
948. 
949. 
950. 

951. 

952. 
953. 
954. 
955. 
956. 

957. 
958. 
959. 
961. 

962. 

963. 

964. 

965. 

966. 

967. 

968. 

969. 

970. 

971. 
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Rights of way in Ala.-;ka; railroad rights of 
way; reservations; water transportation 
cor.nections: State title to submerged 
lands: Federal repossession as trustee; 
"na\•igable waters" defined; postini,r sched
ules of rates; changes in rates. 

Rights of several roads through canyons. 
Condemnation or land. 
Filing ;:ireliminary survey. map and profile of 

road. 
Filing map and profile of road section; for

feiture of rights: reversion of grant. 
Rights of way for Alaskan wagon roads. wire 

rope, aerial, or other tramways; reserva
tions: filing preliminary survey and map of 
location; alteration. amendment, repeal, or 
grant of equal rights; forfeiture ef rights; 
reve rsion of grant; liens. 

Military park. Indian or other reservation. 
Rese:-vation of right of alteration, amend

ment, or repeal: assignment of right of 
way. 

Map location of road. 
Right of way for railroads; reserved lands in 

Minnesota. 
Right of way in Oklahoma and Arizona. 
Reservation in patents of right of way for 

ditches or canals. 
Compensation for rights-of-way !or certain 

reclamation projects. 
Jurisdiction; procedure. 
Right of way to canal ditch companies and 

irrigation or drainage districts for Irriga
tion or drainage purposes and operation 
and maintenance of re:;ervoirs, canals, and 
laterals. 

Map; damages to settlers. 
Application to existing and future canals. 
Use for canal or ditch only. 
Right of way to canal and ditch companies 

for irrigation purposes; additional grants. 
Right of way for water transportation. · do-

mestic purposes. or development of power. 
Reservoir sites for water for livestock. 
Declaratory statement as to reservoi rs. 
Survey; map of reservoirs. 
Amendment, alteration. or repeal. 
Right of way for trarnroads. canals, or reser-

voirs. 
Right of way to electric power companies. 
Rights or way for wagon roads or railroads. 
Rights of way for electrical plants. etc. 
Rights-of-way through public lands, Indian, 

and other reservations for power and com
munications facilities. 

Right of way in Colorado and Wyoming to 
pipeline companies. 

Applications for Colorado and Wyoming 
pipeline right of way. 

Limit of time for completion of Colorado and 
Wyoming pipelines; forfeiture. 

Restriction on use of Colorado and Wyoming 
pipeline right of way. 

Rig_ht of way in Arkansas to pipe-line compa
nies. 

Applications for Arkansas pipeline right of 
way , 

Restriction on use of Arkansas pipeline right 
of way. 

Forfeiture of Arkansas pipeline right of way 
for nonuser. etc. 

Forfeiture of Arkansas pipeline right of way 
for nolalion of antitrust law. 

Bathhouses, hotels. etc .. adjacent to mineral 
medicinal. etc .. springs on public lands. · 

Sec. 
971a. 

971b. 

971c. 

971d. 
97le .. 
975. 

975a. 
975b. 
975c. 

975d. 

975e. 

975f. 

975g. 

Alaskan lands within highway, telephone 
and pipeline withdrawals; disposal; amend'. 
ment of land description of claim or entry 
on adjoining lands. 

Sate of restored Alaskan lands; preference 
rights; consent of Federal agency. 

Utilization or occupancy of Alaskan ease-
ments; consent of agency. 

Effect on valid existing Alaskan rights. 
Definition of restored Alaskan lands. 
Alaskan railroads; location, construction. and 

operation; passes; security officers. 
Telegraph and telephone lines in Alaska. 
Repealed. 
Terminals, stations. and rights of way tn 

Alaska. 
Alaskan patents to contain reserve for right 

of way. 
Otsposltlon of proceeds of lease or sale of 

public lands In Alaska. 
Authority of President as to Alaskan rail

roads, telegraphs, telephones. etc. 
Officers. agents. etc., to make annual report 

a., to Alaskan railroads. telegraphs, tele
phones. etc.. to President; transmission to 
Congress. 

§ 931. Navigable riven as public highway■ 

All navigable rivers, within the territory occu
pied by the public lands, shall remain and be 
deemed public highways; and, 1n all cases where 
the opposite banks of any streams not naviga
ble belong to different persons, the stream and 
the bed thereof shall become common to both. 

<R.S. i 2476.) 

CODinCATIO• 

R.S. I 2476 derived- from acta May 18, 1798, ch. 29, 
19. 1 Stat. 468; Mar. 3. 1803, ch. 27, 117, 2 Stat. 235. 

§ 931L Authority of Attorney General to srant eaae-
menta and rights-of-way to States, etc. 

The Attorney General, whenever he deems lt 
advantageous to the Government and upon 
such terms and conditions as he deems advis
able, is authorized on behalf of the United 
States to grant to any State. or any agency or 
political subdivision thereof, easements In and 
rights-of-way over lands belonging to the 
United States which are under his supervision 
and control. Such grant may Include the use of 
such easements or rights-of-way by public utill· 
ties to the extent authorized and under the 
conditions Imposed by the laws of such State 
relating to use of public highways. Such partial, 
concurrent. or exclusive Jurlsdlction over the 
areas covered by such easements or rights-of• 
way. as the Attorney General deems necessary 
or desirable. is ceded to such State. The Attor
ney General Is authorized to accept or secure 
on behalf of the United States from the State 
In which Is situated any land conveyed 1n ex
change for any such easement or right-of-way. 
such jurisdiction as he may deem necessary or 
desirable over the land so acquired. 
<May 9, 1941, ch. 94, 55 Stat. 183.) 

SECTION RUl!:RRED TO UI OTHER SECTIONS 

This secl!on ls referred to in section 421c of this 
title. 
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§ 1301. Definitions 

When used in this subchapter and subchapter 
II of this chapter-

<a> The term "lands beneath navig:ible 
waters" means-

< 1) all lands within the boundaries of each 
of the respective States which are covered by 
nontidal waters that were navigable under 
the laws of the United States at the time such 
State became a member of the Union, or ac
quired sovereignty over such lands and waters 
thereafter, up to the ordinary high water 
mark as heretofore or hereafter modified by 
accretion. erosion, and reliction; 

(2) all lands permanently oi:,.. periodically 
covered by tidal waters up to but not above 
the line of mean high tide and seaward to a 
line three geographical miles distant from the 
coast line of each such State and to the 
boundary line of each such State where in 
any case such boundary as it existed at the 
time such State became a member of the 
Union, or as heretofore approved by Con
gress, extends seaward (or into the Gulf of 
Mexico> beyond three geographical miles, and 

(3) all filled in, made, or reclaimed lands 
which formerly were lands beneath navigable 
waters, as hereinabove defined; 
<b> The term "boundaries" includes the sea

ward boundaries of a State or its boundaries in 
the Gulf of Mexico or any of the Great Lakes 
as they existed at the time such State became a 
member of the Union. or as heretofore ap
proved by the Congress, or as extended or con-

' firmed pursuant to section 1312 of this title but 
in no event shall the term "boundaries" or the 
term "lands beneath navigable waters" be inter
preted as extending from the coast line more 
than three geographical miles into the Atlantic 
Ocean or the Pacific Ocean, or more than three 
marine leagues into the Gulf of Mexico; 

(c) The term "coast line" means the line of 
ordinary low water along that portion of the 
coast which is in direct contact wtth the open 
sea and the line marking the seaward limit of 
inland waters; 

(d} The terms "grantees" and "lessees" in
clude <wtthout limiting the generality thereoO 
all political subdivisions, municipalities, public 
and private corporations, and other persons 
holding grants or leases from a State, or from 
its predecessor sovereign if legally validated, to 
lands beneath navigable waters if such grants 
or leases were Issued in accordance wtth the 
constitution, statutes, and decisions of the 
courts of the State in which such lands are situ
ated, or of Its predecessor sovereign: Provided, 
however, That nothing herein shall be con
strued as conferring upon salti grantees or les
sees any greater rights or interests other than 
are described herein and In their respective 
grants from tpe State, or Its predecessor sover
eign; 

Ce> The term "natural resources" includes, 
without limiting the generality ~hereof, oil, gas, 
and all other minerals, and fish, shrimp, oys
ters, clams, crabs, lobsters, sponges, kelp, and 
other marine animal and plant life but does not 
include water.power. or the use of water for the 
production of power; 

(f) The term " lands beneath nav igable 
waters" does not include the beds of streams in 
lands now or heretofore constituting a part of 
the public lands of the United States if such 
streams were not meandered in connection with 
the public survey of such lands 1Jnder the laws 
of the United States and if the title to the beds 
of such streams was lawfully patented or con
veyed by the United States or any State to any 
person; 

(g) The term "State" means any S tate of the 
Union; 

<h> The term " person" includes. in addition to 
a natural person, an association, a State, a po
litical subdivision of a State, or a private, 
public, or municipal corporation. 

(May 22, 1953, ch. 65. title I, § 2, 67 Stat. 29 . > 

SHORT TtTU: 

Section 1 of act May 22, 1953 provided that: "This 
Act [enacting subchapters I and II of this chapter) 
may be cited as the 'Submerged Lands Act' ." 

Section 1 of act Aug. 7, 1953, ch. 345, 67 Stat. 462, 
provided that: "This Act [enacting subchapter III of 
this chapter] may be cited as the ·Outer Continental 
Shelf Lands Act'." 

SEPARABILITY OF PROVISIONS 

Section 11 of act May 22, 1953, provided that: " If 
any provision of this Act [enacting subchapters I and 
II of this chapter], or any section. subsection. sen
tence, clau.se, phrase or individual word. or the appn
cation thereof to any person or circumstance i.s held 

· invalid. the validity of the remainder of the Act and of 
the application of any auch provision, section. subsec
tion. sentence, clause, phrase or indhidual word to 
other persons and circumstances shall not be affected 
thereby; without limiting the generality of the forego
ing, 11 subsection 3<all, 3Ca>2. 3Cb>l, 3(b)2, 3<b>3. or 
3(C) [section 13ll(aXll, (aX2), (bXl), (b)(2), (b){3), (C) 

of this title] or any provision of any of those subsec
tiol'l8 Is held invalid, such subsection or provision shall 
be held separable and the remaining subsections and 
provisions shall not be affected thereby." 

NAVAL Prntouux RESERVl: 

Section 10 of act May 22, 1953, revoked Ex. Ord. No. 
10426, Jan. 16, 1953, 18 F.R. 405, "Insofar as it applies 
to any lands beneath navigable waters as defined in 
section 2 hereof [this section]". Ex. Ord. 10426 set 
aside certain submerged lands as a naval petroleum re
serve and transferred functions with respect thereto 
from the Secretary of the Interior to the Secretary of 
the Navy. 

APPl.ICATIO!f TO STATE or ALASKA 

Admission of Alaska into the Union was accom
plished Jan. 3, 1959, upon Issuance of Proc. No. 3269. 
Jan. 3, 1959. 24 F.R. 81, 73 Stat. cl6, a.s required by 
sectlona 1 and 8Ccl of Pub. L. 85-508. July 7. 1958. 72 
Stat. 339. set out aa notes preceding section 21 of Title 
48, Territories and Insular Possessions. 

Applicability or subchapters I and II of this chapter 
to the State of AlMka. see section 6(mJ of Pub. L. 
85-508, set out a.s a note preceding section 21 of Title 
48. 

APl'LICATIO!f TO STATE or HAWAII 

Applicability of this chapter to the State of Hawaii. 
see section 5(1) of Pub. L. 86-3. Mar. 18. 1959. 73 Stat. 
6, set out a.s a note preceding section 491 of Title 48, 
Territories and Insular Possessions. 
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SECTION REFJ:RREl> TO 11' OTHER SECTIONS 

Th~ section is referred to ln sections 1302. 1331, 
1340, 1811 of this title; title 16 section 1432. 

§ 1302. Resources seaward of the Continental Shelf 

Nothing in this subchapter or subchapter II 
of this chapter shall be deemed to affect in any 
~ise the rights of the United States to the nat
ural resources of that portion of the subsoil and 
seabed of the Continental Shelf lying seaward 
and outside of the area of lands beneath navi
gable waters, as defined in section 1301 of this 
title, all of which natural resources appertain 
to the United States, and the jurisdiction and 
control of which by the United States is con
firmed. 
<May 22. 1953. ch. 65, title n. § 9, 67 Stat. 32.> 

§ 1303. Amendment, modification, or repeal of other 
laws 

Nothing in this subchapter or subchapter II 
of this chapter shall be deemed to amend, 
modify, or repeal the Acts of July 26, 1866 (14 
Stat. 251>, July 9, 1870 06 Stat. 217), March 3, 
1877 <19 Stat. 377>, June 17. 1902 (32 Stat. 388), 
and December 22, 1944 <58 Stat. 887), and Acts 
amendatory thereof or supplementary thereto. 

<May 22, 1953, ch. 65, title II, § 7, 67 Stat. 32.) 

REFEllDICES Df TaT 

Act July 26, 1866 <14 Stat. 251 ). referred to in text, ls 
a.ct July 26, 1866. ch. 262. 14 Stat. 251, which ls not 
classified to the Code. 

Act July 9, 1870 <16 Stat. 217>, referred to in text, is 
11Ct July 9. 1870. ch. 235, 16 Stat. 217, which is not clas· 
sified to the Code. 

Act March 3. 1877 <19 Stat. 3'77>. referred to in text, 
is a.ct Mar. 3, 1877, ch. 107, 19 Stat. 377, a.s amended, 
which enacted sections 321 to 323, 325, a.nd 327 to 329 
of this title. For complete classification of this Act to 
the Code. see Tables. 

Act June 17, 1902 (32 Stat. 388), referred to in text, 
is popularly known a.s the Reclamation Act, which ls 
classified ge:-ierally to chapter 12 < § 371 > of this title. 
For complete classification of this Act to the Code, see . 
Short Title note set out under section 371 of this title 
a.nd Tables. 

Act Dec-ember 22, 1944 (58 Stat. 887), referred to in 
text. is act Dec. 22. 1944. ch. Eros, 58 Stat. 887, a.s 
amended. which enacted section 390 of this title, sec
tions 460d and 825s of Title 16, Conservation, a.nd sec
tions 701-1. 70la-l. 708. a.nd 70P of Title 33. Na.viga
tion and N;,\·igable Waters, amended section 70lb-l of 
Title 33 . and enacted provisions set out a.s notes under 
section 701! of Title 33. For compleH classification of 
this Act to the Code. see Table~. 

SUBCHAPTER II-LANDS BENEATH NAVI-
GABLE WATERS WITHIN STATE 
BOUNDARIF..S 

SUBCHAPTER REFERRED TO IJf OTHER SECTIONS 

This subcha.pter is referred to in sections 1301, 1302, 
130a, 1335 1631. 1632 of this title: title 16 section 7421; 
title 33 section 941. 

§ 1311. Rights of the St.ates 

(al Confirmation and establishment of title and own, 
er-ship of lands and re80urces; manllgement, ad
ministration. leasing, de~elopment. and U8e 

It is determined and declared to be in the 
Public interest that < 1) title to and ownership 

l 
of the lands beneath navigable waters within 
the boundaries of the respective States, and the 
natural resources within such lands a.nd waters, 
and <2> the right and power to manage, admin
ister, lease, develop, and use the said lands arid 
natural resources all in accordance with appli-

. cable State law be, a.nd they are, subject to the 
provisions hereof, recognized, confirmed, estab
lished, and vested in and assigned to the respec
tive States or the persons who were on June 5, 
1950, entitled thereto under the law of the re
spective States in which the land is located, and 
the respective grantees, lessees. or successors in 

. , 
. f 

interest thereof; · 

(b) Release and relinquishment of title and claim■ of 
United States; payment to St.ates or moneys paid 
under lea.■e■ 

c 1 > The United States releases and relin
quishes unto said States and persons aforesa.id, 
except as otherwise reserved herein. . all right, 
title, and interest of the United States, If any it 
has, in and to all said lands, improvements, and 
natural resources; <2> the United Sta.tes releases 
and relinquishes all claims of the United States, 
If any it has, for money or damages arising out 
of any operations of said States or persons pur-
suant to State authority upon or within said 
lands and navigable waters; and C3) the Secre-
tary of the Interior or the Secretary of the 
Navy or the Tree.surer of the United States 
shall pay to the respective States or their 
grantees issuing leases covering such lands or 
natural resources all moneys paid thereunder 
to the S.ecretary of the Interior or to the Secre-
tary of the Navy or to the Treasurer of the 
United States and subject to the control of any 
of them or to the control of the United States 
on May 22, 1953, except that portion of such 
moneys which < 1 > is required to be returned to • 
a lessee; or C2) is deductible as provided by stip
ulation or agreement between the United 
States and any of said States; 

(c) Leases in effect on June 5, 1950 
The rights, powers. and titles hereby recog

nized, confirmed, established, and vested in and 
assigned to the respective States and their 
grantees are subject to ea.ch lease executed by a 
State. or its grantee, which was 1n force and 
effect on June 5, 1950, in a.ccordance with Its 
terms and provisions and the laws of the State 
issuing, or whose grantee issued, such lease, and 
such rights. powers, and titles are further sub
ject to the rights herein now granted to any 
person holding any such lease to continue to 
maintain the lease, and to conduct operations 
thereunder, in accordance with its provisions, 
for the full term thereof, and any extensions, 
renewals, or replacements authorized therein, 
or heretofore authorized by the laws of the 
State issuing, or whose grantee issued such 
lease: Provided, however, That, if oil or gas wa.s 
not being produced from such lease on and 
before December 11, 1950, or if the primary 
term of such lease has expired since December 
11, 1950, then for a term from May 22, 1953 
equal to the term remaining unexpired on De
cember 11. 1950, under the provisions of such 
lease or any extensions, renewals. or reple.ce
ments authorized therein, or heretofore au-
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thorized by the laws of the State issuing, or 
whose grantee issued, such lease: Prodded, 
howe·ver, That within ninety days from May 22, 
1953 (i> the lessee shall pay to the State or its 
grantee issuing such lease all rents, royalties, 
and other sums payable between June 5, 1950, 
and May 22, 1953, under such lease and the 
laws of the State issuing or whose grantee 
issued such lease, except such rents, royalties, 
and other sums as have been paid to the State. 
its grantee, the Secretary of the Interior or the 
Secretary of the Navy or the Treasurer of the 
United States and not refunded to the lessee; 
and (ii) the lessee shall file with the Secretary 
of the Interior or the Secretary of the Navy 
and with the State issuing or whose· grantee 
issued such lease. instruments consenting to 
the payment by the Secretary of the Interior or 
the Secretary of the Navy or the Treasurer of 
the United States to the State or its grantee is
suing the lease. of all rents, royalties, and other 
payments under the control of the Secretary of 
the Interior or the Secretary of the Navy or the 
Treasurer of the United States or the United 
States which have been paid, under the lease, 
except such rentals, royalties, and other pay
ments as have also been paid by the lessee to 
the State or its grantee; 
(d) Authority and rights of the United States respect

ing naviption. Oood control and production of 
power 

Nothing In this subchapter or subchapter I of 
this chapter shall affect the use, development, 
improvement, or control by or under the consti
tutional authority of the -United States of said 
lands and waters for the purposes of navigation 
or fiood control or the production of power, or 
be construed as the release or relinquishment 
of any rights of the United States arising under 
the constitutional authority of Congress to reg
ulate or improve navigation, or to provide for 
fiood control, or the production of power; 
(e) Ground and surface waten west of the 98th me

ridian 

Nothing in this subchapter or subchapter I of 
this chapter shall be construed as affecting or 
Intended to affect or in any way interfere with 
or modify the laws of the States which lie 
wholly or in part westward of the ninety-eighth 
meridian, relating to the ownership and control 
of ground and surface waters; and the control, 
appropriation, use, &nd distribution of such 
waters shall continue to be in accordance with 
the laws of such States. 

<May 22, 1953, ch. 65, title II, I 3, 67 Stat. 30.) 

SaAJLUILITT or PllOVISIOtfS 

Provtsions of this section as separable, see section 11 
of act May 22, 1953, set out as a note under section 
1301 of thla title. 

SsetION RICJ'DJUD TO IN OniD SECTIONS 

This section la referred to In sectlona 1313, 1314 of 
thla title. 

§ 1312. Seaward boundaries of State. 

The seaward boundary of each original coast
al State Is approved and confirmed as a line 
three geographical miles distant from Its coast 

line or, in the case of the Great Lakes, to the 
international boundary. Any State admitted 
subsequent to the formation of the Union 
which has not already done so may extend its 
seaward boundaries to a line three geographical 
miles distant from its coast line, or to the inter
national boundaries of the United States in the 
Great Lakes or any other body of water tra
versed by such boundaries. Any claim hereto
fore or hereafter asserted either by constitu
tional provision. statute, or othen,.-ise, indicat
ing the intent of a State so to extend its bound
aries is approved and con!irmed, without preju
dice to its claim, if any it has, that its bound
aries extend beyond that line. Nothing in this 
section is to be construed as questioning or in 
any manner prejudicing the existence of any 
State's seaward boundary beyond three geo
graphical miles if it was so provided by its con
stitution or laws prior to or at the time such 
State became a member of the Union, or if it 
has been heretofore approved by Congress. 

<May 22, 1953, ch. 65, title II, § 4, 67 Stat. 31.> 

SECrION REl"!:RlU:D TO nr 0nn:R SECTIONS 

This section is referred to in section 1301 of this 
title. 

§ 1313. Exceptions from confirmation and establish
ment of States' title, power and rights 

There is excepted from the operation of sec
tion 1311 of this title-

<a> all tracts or parcels of land together 
with all accretions thereto, resources therein, 
or improvements thereon, title to which has 
been lawfully and expressly acquired by the 
United States from any State or from any 
person in whom title had vested under the 
law of the State or of the United States, and 
all lands which the United States lawfully 
holds under the law of the State; all lands ex
pressly retained by or ceded to the United 
States when the State entered the Union 
(otherwise than by a general retention or ces
sion of lands underlying the marginal sea>; all 
lands acquired by the United States by emi
nent domain proceedings, purchase. cession, 
gift, or otherwise in a proprietary capacity: 
all lands filled in, built up, or otherwise re
claimed by the United States for its own use; 
and any rights the United States has in lands 
presently and actually occupied by the United 
States under claim of right; 

(b) such lands beneath navigable waters 
held, or any interest in which ls held by the 
United States for the benefit of any tribe. 
band, or group of Indians or for individual In
dians; and 

Cc> all structures and improvements con
structed by the United States in the exercise 
of Its navigational servitude. 

<May 22, 1953. ch. 65, title II, § 5. 67 Stat._ 32.> 

§ 131-&. Rlghta and powers retained by the l'nited 
State■; putthue or natural resources: condemna
tion of lands 

Ca> The United States retains all its naviga
tional sen·ltude and rights in and powers of reg
ulation and control of said lands and navigable 
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ll 1331 
waters for the constitutional purposes of com
merce, navigation. national defense. and inter
national affairs. all of which shall be para
mount to. but shall not be deemed to include, 
proprietary rights of ov.nership, or the rights 
of management, administration. leasing, use, 
and development of the lands and natural re
sources which are specifically recognized, con
firmed, established. and vested m and assigned 
to the respecth·e States and others by section 
1311 of this title. 

(bl In time of war or when necessary for na
tional defense, and the Congress or the Presi
dent shall so prescribe, the United States shall 
have the right of first refusal to purchase at 
the prevailing market price, all or any Portion 
of the said natural resources, or to acquire and 
use any portion of said lands by proceeding in 
accordance ~ith due process of lav.· and paying 
Just compensation therefor. 

(May 22, 1953, ch. 65, title II, § 6, 67 Stat. 32.) 

§ 1315. Ri1hts acquired under laws of the United 
States unaffected 

Nothing contained in this subchapter or sub
chapter I of thi.s chapter shall affect such 
rights. if any, as may have been acquired under 
any law of the United States by any person in 
lands subject to this subchapter or subchapter I 
of this chapter and such rights, if any, shall be 
go\'erned by the law in effect at the time they 
may have been acquired: Provided, however, 
That nothing contained in this subchapter or 
subchapter I of this chapter is intended or shall 
be construed a.s a finding, interpretation, or 
construction by the Congress that the law 
under which such rights mar be claimed in fact 
or in law applies to the lands subject to this 
subchapter or subchapter I of this chapter, or 
authorizes or compels the granting of such 
rights in such lands, and that the determina
tion of the applicability or effect of such law 
shall be unaffected by anything contained in 
this subchapter or subchapter I of this chapter. 

<May 22, 1953. ch. 65, title II. § 8, 67 Stat. 32.) 

SUBCHAPTER III-OUTER CONTINENTAL 
SHELF LANDS 

CROSS REFERENCES 

Fair Labor Standards Act of 1938, applicability of, 
see section 213 of Title 29. Labor. 

SUBCHAPTa; REFERRED TO IN OTHER SECTIONS 

This subchapter is referred to in sections 156, 1811, 
1813, 1815. 1842, 1861. 1863, 1864 . 1866 of this title; 
title 16 sections 4601-5; 470h, 471i, 1456, 1456a: title 29 
sections 213. 402, 630. 653 . 1002; title 30 section 1702; 
title 33 section~ 941 , 1321, 1503: title 41 section 357; 
title 42 sections 2000e. 9611. 

§ 133 I. Definitions 

When used in this subchapter-
<a) The term "outer Continental Shelf" 

means all submerged lands lying seaward and 
outside of the area of lands beneath navigable 
\\'aters as defined in section 1301 of this title, 
and of which the subsoil and seabed appertain 
to the United States and are subjt-ct to it." juris
diction and control; 

functions under this subchapter transferred to, 
or vested in, the Secretary of Energy or the 
Federal Energy Regulatory Commission by or 
pursuant to the Department of Energy Orga.ni-. 
zation Act <42 U.S.C. 7101 et seq.), the term 
"Secretary" means the Secretary of Energy, or 
the Federal Energy Regulatory Commission, as 
the case maf be; 

<c> The term "lease" means any form of au
thorization which is issued under section 1337 
of this title or maintained under section 1335 of 
this title and which authorizes exploration for, 
and development a.nd production of, minerals; 

(d) The term "person" includes, in addition to 
a natural person, an association, a State, a Po· 
litica.l subdivision of a State, or a private, 
public, or municipal corporation; 

<e> The term "coastal zone" means the coast
al waters <including the lands therein and 
thereunder> and the adjacent shorelands (in
cluding the waters therein and thereunder>, 
strongly influenced by each other and in prox
ilnity to the shorelines of the several coastal 
States, and includes islands, transition and in
tertidal areas, salt marshes, wetlands, and 
beaches, which zone extends seaward to the 
outer limit of the United States territorial sea 
and extends inland from the shorelines to the 
extent necessary to control shorelands, the uses 
of which have a direct and significant impact 
on the coastal waters, and the inward bound-
8.ries of which may be identified by the several 
coastal States. pursuant to the authority of sec
tion 1454(b)(l) of title 16; 

(f) The term "affected State" means, with re
spect to any program, plan, lease sale, or other 
activity, propased, conducted, or approved pur
suant to the provisions of this subchapter, any 
State-

(1) the laws of which are declared, pursuant 
to section 1333<a)(2) of this title, to be the 
law of the United States for the Portion of 
the outer Continental Shelf on which such 
activity is, or is proposed to be, conducted; 

(2) which is, or is proposed to be, directly 
connected by transportation facilities to any 
artificial island or structure referred to in sec
tion 1333(a)( 1) of this title; 

(3) which is receiving, or in accordnace 1 

with the proposed activity ~1ll receive, oU for 
processing, refining, or transshipment which 
was extracted from the outer Continental 
Shelf and transported directly to such State 
by means of vessels or by a combination of 
means including vessels; 

(4) wbich is designated by the Secretary a.s 
a State in which there is a substantial prob
ability of significant impact on or damage to 
the coastal, marine, or human em"ironment, 
or a State in which there will be significant 
changes in the social, governmental, or eco
nomic infrastructure, resulting from the ex
ploration, development, and production of oil 
and gas anywhere on the outer Continental 
Shelf; or 

C5) in whlch the Secretary finds that be
cause of such activity there is, or '11."ill be. a 
significant risk of serious damage, due to tac-

Cb) Tht- term "Sf'cretary" means tht· Secn.>
tary of the Int.erior. except that with respt>ct to 

'So In onl!'!nal Probably should bt- .. &C'cordanc-e ... 
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Reach ol Shorn 

Compart- Compart· 
ment 1 ment 2 

(') (') 

Total 

(') 
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posed to computation on a compartment-by
compartment or section-by-section basis. 
Reports should contain sufficient deteJl on 
costs, benefit occurrence, and alternative 
costs to support selection of the method of 
computation used. 

B<lnohts by sho<e 
cat&gorhls, d.va,age 
annual $1,000 ................ (') (') (') 

ComµutalKln of Fedafal 
shWo of construction 
co•t ................................. (') (') (') 

' Total cost ol parioc.c nourishment distributed between 
compurtments on a frontaga basis. 

• Stirna as u.(4lmple 2. 
'Th<l f0<mula Qrven in paragraph A-2a is applocable and is 

appllOd sepa, at&ly fo, each compartment Toe Federal aid 
pe,centa9.es a,e as in Example 2: Compartment 1-59.7 
::,e,cent, COmpartmont 2-30.7 percent 

Federal aid for the project as a whole Is 
computed as follows: 

Compartment 

INITIAL MEASURES 

Con•truc
llOn cost, 

dollars 

Federal share ol 
construction cost 

Percent Dollars 

1 ........................................ 545,000 59. 7 325,000 
2 ........................................ 1--_4.c:..55:..:.,000:..:c:..-1---=3:.:o:.:.· 1-1-_:_14::0::::,000::: 

T Otal ...................... 1,000,000 1 46.5 465,000 

1 Th,& hgure 1s U1& sama as the result IOf Examplo 2 
oocauw lh<t klngtn1 •rid b<ln&llta by shoru c1togonu1, and 
[~ retalJve c..c,rr1l,-Hl(tnH:Jnl coat•. lllb tt~ aamt1 a11 f()( Exarnpl@ 

PERIODIC NOURISHMENT 

Compartment 

f ... .. 

P~nodic 
nounsh• 

mant coats 
avurage 
annual 
dollar& 

75,0C0 
2 .. . .. ................... ~_2...cs.:..:..000.:c:...i 

Total ................... .. t00,000 

Federal share ol cost 
lo, periodic 

nourishment for 
penod to be apecif1ed 

Percent 

59.7 
30.7 

'52.5 

Average 
annual 
dollara • 

44,800 
7,700 

52,500 
--·--------·--L----'---...l..-__ 

1 Nottt that tt.e ftKJ6ral shtll& of penodic nounahment 
co!)ls toe tr,e p,o,t,Lt as a whola ia not tho aame •• the 
F&dtlrat Sharo of othar con•trucuun coata. (Paragraph A-3.) 

B-5. Comment on Example3. The fore110-
lng '.!Xtunple:; tu,ve been Mlmpllfled. for pur
po:;c:; of lllu.strallon, purtlculurly In rellard 
~o. the m11ttcr of uniformity of cost. In typl
cu, project CliSc.s, shore cateKorles may be 
cxtcrn,lvt:ly lntennlxed und there rnay be a 
wide rw11se of unit costs of protection In 
cuch culcl{ory. Choice of the method for 
comput11llon of Pcderal costs must be made 
on the bliSLs of the condltlonB encountered 
In l11dlvldu11l cases. The principal alterna
tives avulluble are between computation on 
the IJu.:a~ of Lile project WI a ,.. hole IUI op-

PAnT 320-GENERAL rtc:GULATORY 
POLICIES 

Sec. 
320.1 Purpose and scope. 
320.2 Authorities to Issue permits. 
320.3 Related laws. 
320.4 General policies for evaluating 

permit applications. 

AUTHORITY: 33 u.s.c. 401 et seq.; 33 u.s.c. 
1344; 33 u.s.c. 1413. 

SOURCE: 47 FR 31800, July 22, 1982, unless 
otherwise noted. 

§ 320.1 Purpose and scope. 

Ca) Regulatory approach of the Corps 
of engineers. Cl) The U.S. Army Corps 
of Engineers has been involved in reg
ulo.ting certo.in activities in the na
tion's waters since 1890. Until 1968, 
the primary thrust of the Corps' regu
latory program was the protection of 
navigation. As a rcHult of 11ever11.l new 
laws and Judicial decisions, the pro
gram evolved from one that protects 
navigation only to one that considers 
the full public interest by balancing 
the favorable impacts ago.inst the det
rimental impacts. This Is known as the 
"public interest balancing process" or 
the "public interest review." The pro
gram Is one which reflects the nation
al concerns for both the protection 
and utilization of important resources. 
It 1s a dynamic program that varies 
the weight given to a specifi<' public 
interest factor in light of the Impor
tance of other such factors in a par
ticular situation. 

(2) The Corps Is a highly decentral
ized organization. Most of the author
ity for administering the regulutory 
pro(lre.m haa been given to the thirty 
six district engineers and eleven divi
sion engineers. If a district or division 
engineer makes a final decision on a 
permit application In accordance-with 
the procedures and authorities con
tained In these regulations (33 CFR 
Po.rts 320-330), there Is no administra
tive appeal o! that decision. 
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! (3) The Corps seeks to avoid unnec

essary regulatory controls. The gener
al permit program described in 33 
CFR Parts 325 and 330 Is the primary 
method of eliminating unnecessary 
Federal control over activities which 
do not Justify individual control or 
which are adequately regulated by an
other agency. 

(4) The Corps believes that appli
cants are not necessarily due a favor
able decision but they are due a timely 
one. Reducing unnecessary paperwork 
and delays Is a continuing Corps goal. 

(5) The Corps believes that state and 
Federal regulatory programs should 
complement rather than duplicate one 
another. Use of general permits, Joint 
processing procedures, interagency 
review coordination and authority 
transfers (where authorized by law> 
are encouraged to reduce duplications. 

Cb) 'l']lpes of activities regulated. 
This regulation and the regulations 
that follow (33 CFR Parts 321-330) 
prescribe the statutory authorities, 
and general and special policies and 
procedures applicable to the review of 
applications for Department of the 
Army permits for various types of ac
tivities that occur in waters of the 
United States or the oceans. This part 
Identifies the various Federal .statutes 
that require Department of the Army 
permits before these activities can be 
lawfully undertaken; the related Fed
eral laws applicable to the review of 
each activity that requires a Depart
ment of the Army permit; and the 
general policies that arc applicable to 
the review of all activities that require 
Department of the Army permits. 
Parts 321-324 address the various 
types of activities that require Depart
ment of the Army permits, Including 
special policies and procedures appli
cable to those activities, ns follows: 

Cl) Darns or dikes In navlKe.ble 
WIJ.Lcrs of the United States (Purt 321>; 

<2> Other structures or work Includ
ing excavation, dredl{lnK, and/ or ct1.,. 
pos11l activities, in navl,:u.olc waters o! 
the United SL11Les (Pe.rt 32~J; 

<3> Activities that alter or modify 
the course, condition, location, or ca
pacity of u navlKable water of the 
United States (Part 322); 

• §.320.1 

(4) Construction of artificial islands, 
in.stallatlon.s and other devices 011 the 
outer continental shelf (Part 322); 

(5) Discharges of dredged or fill ma
terial into the waters oi the Umted 
States (Part 323); 

(6) Activities Involving the transpor
tation of dredged material for the pur
pose of disposal in ocean waters (Part 
324); and 

(7) Nationwide general permits for 
certain categories of these activities 
(Part 330). 

Cc> Fonns of authorization. Depart
ment of the Army permits for the 
above described activities are issued 
under various fonns of authorization. 
These include individual permits that 
~re issued following a review of an in
dividual application for a Department 
of the Army permit and general per
mits that authorize the performance 
of a category or categories of e.ctlvltles 
in a specific geographical region or na
tionwide. The term "general permit" 
as used In these regulations (33 CFR 
Parts 320-330) refers to both those re
gional permits Issued by district or di
vision engineers on a regional ha.sis 
and to nationwide permits lliliUctl by 
the Chief of Engineers through publl
cation In the FEDERAL REGIST1,:n and 
applicable throughout the nation. The 
nationwide permits are found ln :13 
CF'R Part 330. If an activity is covered 
by a general permit, an application for 
a Department of the Army permit 
does not have to be made. In such 
cnses, a person mw;t only comply with 
the conditions contained In the gener
al permit to satisfy requlrement<l ot 
law for a Department of the Army 
Permit. 

Cd) General instructions. The proce
dures for processing all Individual per
mits and regional general permits arc 
contained In 33 CF'R Part 325. Huwcv
er, before reviewing those procec.iurcs, 
a person wanting to do work that rc
quh es a Department of the Ar:ny 
permit :,hould review the geneml u11<I 
tiPtclal policies that rdute to thc pur
tlcuhir act I v1ty 11;; outlined In t~18 Purr 
320 and Purls 3:.(1 thruul{h 3'.!·L 'l'lie 
terms "ntt.vlgablc waters of tllc Unite<! 
States" and "waters of tlte United 
States" are \Uied frequently tli. ,.,u., Ii
out these rel:{ulatlon.s, ILnd It L~ impor
tant from the out.set that the reader 
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understand the difference between the 
two. "Navigable waters of the United 
States" are defined In 33 CFR Part 
329. These are waters that are naviga
ble in the traditional sense where per
mits are required for certain work or 
structures pursuant to Sections 9 and 
10 of the River and Harbor Act of 
1899. "Waters of the United States" 
are defined In 33 CFR 323.2(a). These 
waters include more than navigable 
waters of the United States and are 
the waters where permits are required 
for the discharge of dredged or fill ma
terial pursuant to Section 404 of the 
Clean Water Act. 

ll 320.2 Authorities to issue permits. 

<a> Section 9 of the River and 
Harbor Act approved March 3, 1899 
(33 U.S.C. 401) (hereinafter referred to 
as Section 9) prohibits the construc
tion of any dam or dike across any 
navigable water of the United States 
in the absence of Congressional con
sent and approval of the plans by the 
Chief of Engineers and the Secretary 
of the Army. Where the navigable por
tions of the waterbody lie wholly 
within the limits of a single state, the 
structure may be built under author
ity of the lel{l.slature of that State, if 
the location and plans or any modifi
cation thereof are approved by the 
Chief of En!l'ineers and by the Secre
tary of the Anny. The instrument of 
authorization is designated a permit. 
Section 9 also pertains to bridges and 
causeways by the authority of the Sec
ret11.ry of the Army and Chief of Engi
neers with respect to bridges and 
causeways was transferred to the Sec
retary of Transportation under the 
Department of Transportation Act of 
October 15, 1966 (49 U.S.C. 
1155g(6)(A)). <See also 33 CFR Part 
321.> A Department of the Army 
permit 'pursuant to Section 404 of the 
Clean Water Act ls required for the 
discharge of dredged or fill material 
Into waters of the United States asso
ciated with bridges and causeways. 
<See 33 CFR Part 323.> 

Cb> Section 10 of the River and 
Harbor Act approved March 3, 1890 
(33 U.S.C. 403) <hereinafter referred to 
as Section 10> prohibits the unauthor
ized obstruction or alteration of any 
navigable water of the United States. 

The construction of any structure in 
or over any navigable water of the 
United States, the excavation from or 
depositing of material in such waters, 
or the accomplishment of any other 
work affecting the course, location, 
condition, or capacity of such waters is 
unlawful unless the work has been rec
ommended by the Chief of Engineers 
and authorized by the Secretary of 
the Army. The instrument of authori
zation is designated a permit. The au
thority of the ·Secretary of the Army 
to prevent obstructions to navigation 
in the navigable waters of the United 
States was extended to artificial is
lands, installations, and other devices 
located on the outer continental shelf 
by Section 4(e) of the Outer Continen
tal Shelf Lands Act of 1953 as amend
ed (43 U.S.C. 1333(e)). (See also 33 
CFR Part 322) 

Cc) Section 11 of the River and 
Harbor Act approved March 3, 1899 
(33 U.S.C. 404) authorizes the Secre
tary of the Army to establish harbor 
lines channelward of which no piers, 
wharves, bulkheads or other works 
may be extended or deposits made 
without approval of the Secretary of 
the Army. Effective May 27, 1970, per
mits for work shoreward of those lines 
must be obtained In accordance with 
Section 10 and, if applicable Section 
404 of the Clean Water Act. <See 
§ 320.4Co) of this Part.) 

(d) Section 13 of the River and 
Harbor Act approved March 3, 1899 
(33 U.S.C. 407) provides that the Sec
retary of the Army, whenever the 
Chief of Engineers determines that 
anchorage and navigation will not be 
injured thereby, may permit the dis
charge of refuse into navigable waters. 
In the absence of a permit, such dis
charge of refuse ls prohibited. While 
the prohibition of this section, known 
as the Refuse Act, is still In effect, the 
permit authority of the Secretary of 
the Army has been superseded by the 
permit authority provided the Admin
istrator, Environmental Protection 
Agency CEPA>, and the States under 
Sections 402 and 405 of the Clean 
Water Act, respectively (33 U.S.C. 1342 
and 1345). <See 40 CFR Parts 124 and 
125) 

Ce> Section 14 of the River and 
Harbor Act approved March 3, 1899 
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(33 U.S.C. 408) provides that the Sec
retary of the Army on the recom.men
dation of the Chief of Engineers may 
grant permission for the temporary 
occupation or use of any sea wall, 
bulkhead, Jetty, dike, levee, wharf, 
pier, or other work built ~Y the United 
States. This permission will be granted 
by an appropriate real estate instru
ment In accordance with existing real 
estate regulations. 

en Section 404 of the Clean Water 
Act (33 U.S.C. 1344) (hereinafter. re
ferred to as Section 404) authorizes 
the Secretary of the Army, acting 
through the Chief of Engineers, to 
Issue permits, after notice and opp~r
tunlty for public hearing, for the dis
charge of dredged or fill material Into 
the waters of the United States as 
specified disposal sites. See 33 CFR 
Part 323. The selection and use of ~is
posal sites will be In accordance with 
guidelines developed by the Adminis
trator of EPA In conjunction with the 
Secretary of the Army and published 
in 40 CFR 230. If these guidelines pro
hibit the selection or use of a disposal 
site, the Chief of Engineers shall con
sider the economic impact on naviga
tion of such a prohibition In reaching 
his decision. Furthermore, the Admin
istrator can prohibit or restrict the use 
of any defined area as a disp'osal site 
whenever he determines, after notice 
and opportunity for public hearings 
and after consultation with the Secre
tary of the Army, that the discharge 
of such materials Into such areas will 
have an unacceptable adverse effect 
on municipal water supplies, shellfish 
beds and fishery areas, wildlife, or rec
reational areas <See 40 CFR Part 230). 

{g) Section 103 of the Marine Protec
tion, Research and Sanctuu.ries Act of 
1972, as amended (33 U.S.C. 1413) 
(hereinafter referred to as Section 
103) authorizes the Secretary of the 
Army, acting through the Chief of En
gineers, to Issue permits, after notice 
and opportunity for public hearings, 
for the transportation of dredged ma
terial for the purpose of disposal In 
the ocean where It is determined that 
the disposal will not unreasonably de
grade or endanger human health, "".el
fare, or amenities, or the marine envi
ronment, ecological systems, or eco
nomic potentlalltles. The selection of 

• § 320.3 

disposal sites will be in accordance 
with criteria developed by the Admin
istrator c;f the EPA In consultation 
with the Secretary of the Army and 
published in 40 CFR Parts 220-_2~9. 
However, similar to the EPA Adm1rns
trator's limiting authority cited in 
para1,rraph (f) of this section, the Ad
ministrator can prevent the issuance 
of a permit under this authority if ~e 
finds that the disposal ot" the material 
will result in an unacceptat.ile adverse 
impact on mwticipal water supplies, 
shellfish beds, wildlife. fisheries or rec
reational areas. <See also 33 CFR 324.) 

§ 320.3 Relatl!d laws. 

Ca) Section 401 of the Clean Water 
'Act (33 U.S.C. 1341) requires any ap
plicant for a Federal license or pennit 
to conduct any activity that may 
result In a discharge of a pollutant 
into waters of the United States to 
obtain a certification from the State in 
which the discharge originates or 
would originate, or, if appropriate, 
from t!.e interstate water pollution 
control agency having jurisdiction 
over the affected waters at the point 
where the discharge originates or 
would originate, that the discharge 
will comply with the applicable efflu
ent limitations and water quality 
standards. A certification obtained for 
the construction of any facility must 
also pertain tu the subsequent oper
ation of the facility. 

Cb) Section 307Cc> of the Coastal 
Zone Management Act of 1072, as 
amended (16 U.S.C. 1456(c)), require;:; 
Federal agencies conducting activities, 
including development projects, direct
ly affecting a State's coastal zone, to 
comply, to the maximum extent prac
ticable, with an approved State cou.stal 
zone management program. Indian 
tribes doing work on Federal lands wlll 
be treated as a F'ederal uiency for the 
purpose of the Coastal Zone Manage
ment Act. The Act al.so requires any 
non-F'ederal applicant for a Peder~!_ li
cense or permit to conduct au acLlvny 
af!ectln6 limd or waler uses In th~ 
State's coastal zone to furnish a cert1-
flcatlon that the proposed activity will 
comply with the State':; co11.stal_ zone 
management program. Genernlly, no 
11ermit will t.c.• Issued until Utt Slate 
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has concurred with the non-Federal and enjoyment of fish and wildlife re- 7 
applicant's certification. This · provi- sources. Reorganization Plan No. 4 of l 
sion becomes effective upon approval 1970 transferred certain functions, in- i 

. by the Secretary of Commerce of the eluding certain fish and wildlife-water I 
State's coastal zone management pro- resources coordination responsibilities, . 
gram. <See also 15 CFR Part 930) from the Secretary of the Interior lo i 

Cc) Section 302 of the Marine Protec- the Secretary of Commerce. Under the · 
tion, Rest:arch and Sanctuaries Act of Fish and Wildlife Coordination · Acl 
1972, as amended (16 U.S.C. 1432), au- and Reorganization Plan No. 4, any 
thorizes the Secretary of Commerce, Federal agency that proposes to con-
after coru;ultatlon with other interest- trol or modify any body of water mu.st 
ed Federal agencies and with the ap- first consult with the United States 
proval of the President, to designate Fish and Wildlife Service, the Nation-
as marine sanctuaries those areas of al Marine Fisheries Service, as appro-
the ocean waters or of the Great priate, and with the head of the ap
Lak.es and their connecting waters or propriate State agency exercising ad-
of other coastal waters which he de- ministration over the wildlife re
termines necessary for the purpose of sources of the affected State. 
preserving or restoring such areas for CO The Federal Power Act of 19:.!0 
their conservation, recreational, eco- (16 U.S.C. 791a et seq.), as amended, 
logical, or aesthetic values. After des- authorizes the Department of Enerin· 
ignating such an area, the Secretary of <DOE) to issue licenses for the cun
Commerce shall issue regulations to structlon, operation and mainten11.nce 
control any activities within the area. of dams, water conduits, reservoirs. 
Activities in the sanctuary authorized power houses, transmission lines, and 
under other authorities are valid only other physical structures of a hydro-
If the Secretary of Commerce certifies power project. However, where such 
that the activities are consistent with structures will affect the navigable ca-
the purposes of Title III of the Act paclty of any navigable waters of the 
and can be carried out within the reg- United States (as defined in 16 U.S.C. 
ulations for the sanctuary. 796), the plans for the dam or othtr 

Cd) The National Environmental physical structures affecting nari;;i1-
Pollcy Act of 1969 (42 U.S.C. 4321- tlon must be approved by the Chief u/ 
4~47) declares the national policy to Engineers and the Secretary of tl11: 
encourage a productive and enjoyable Army. In such cases, the Interest., o/ 
harmony between man and his envi- navigation should normally be prolcrl
ronment. Section 102 of that Act di- ed by a recommendation to the DO£ 
rects that "to the fullest extent poss!- for the inclusion of appropriate pron
ble: Cl) the policies, regulations, and sions in the DOE license rather th..ii 
public laws of the United States shall the issuance of separate Depurtrn,·:it 
be interpreted and administered in ac- of the Army permit under 33 U.S.C. 
cordance with the policies set forth In 401 et seq. As to any uther actlvltic.s 111 
this Act, and (2) all ai,:encies of the navigable waters not constltutlni,: cun· 
Federal Government shall • • • insure structlon, operation and malnten1111r,· 
that presently unquantified environ- of physical structures licensed by tL,· 
mental amenities and values may be DOE under the Federal Power Act v/ 
given appropriate consideration in de- 1920, as amended, the provisivns of JJ 
cislon-maklng along with economic U.S.C. 401 et seq. remain fully appllCii.· 
and technical considerations • • •". ble. In all cases involving the d10• 
<See Appendix B of 33 CFR Part 230.) charge of dredged or fill material lntu 

<e> The Fish and Wildlife Act of waters of the United States or tl:r 
1!)56 (16 U.S.C. 742a, et seq.>, the Ml- transportation of dredged maternd h1r 
gratory Marine Game-Pish Act (16 the purpose of disposal In uc't:d:: 
U.S.C. 760c-760g) and the Fil:lh and waters, Section 404 or Section 10:1 1,,11! 
Wildlife Coordination Act (16 U.S.C. be applicable. 
6til-6ti6cl and other acts exprel:ls the (g) The National Historic Pre~rr, .. 
will of Congress Lo protect the quality tion Act of 1966 (16 U.S.C. 4701 crt· 
of tl1e aquatic environment as it af- ated the Advisory Council on Hi!>tor:, 
fects the conservation, improvement Preservation to advise the Pre:.llh;,; 
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and Congress on matters involving his
toric preservation. In performing its 
function the Council is authorized to 
review and comment upon activities li
censed by the Federal Government 
which will have an effect upon proper
ues listed in the National Register of 
Historic Places, or eligiblt: for such 
11.'iting. The concern of Congress for 
the preservation of significant histori
cal sites is also expressed in the Pres
ervation of Historical and Archeologi
cal Data Act of 1974 (16 U.S.C. 469 et 
ieq. >, which amends the Act of June 
27, 1960. By this Act, whenever a Fed
eral construction project or Federally 
licensed project, activity or program 
&lters any terrain such that significant 
historical or archeological data is 
threatened, the Secretary of the Inte
rior may take action necessary to re
(over and preserve the data prior to 
tile commencement of the project. 

1hl The Interstate Land Sales Full 
D:.,closure Act (15 U.S.C. 1701 et seq.) 
i:,rohibits any developer or agent from 
..:!ling or leasing any lot. in a subdivi
:;lon <as defined in 15 U.S.C. 1701<3)) 
'1llless the purchaser Is furnished in 
,.J,·ance a printed property report con-
11..ining Information which the Secre
Li.ry of Housing and Urban Develop
ment may, by rules or regulations, re
.;ulre for the protection of purchasers. 
In the event the lot in question Is part 
01 a project that requires Department 
u! the Army authorization, the Prop
aty Report is required by Housing 
,wd Urban Development regulation to 
,r .. te whether or not a permit for the 
Jc1 clopment hu.s been applied for, 
..,.;Lied, or denied by the Corps of Engi
:·rc-r:; under Section 10 or Section 404. 
r1,e Property Report is also required 
tJ :.Late whether or not any enforce
.i,cnL action has been taken as a conse
:;:,tnce of non-application for or denial 
u! :,uch permit. 

11; The Endangered Species Act (16 
U.S.C. 1531 et seq.> declares the inten
.; •. ,11 of the Congress to conserve 
l!.rt:atened and endangernd species 
.J,J the ecosystems on which those 
,,,,·.:1es depend. The Act r.,quires that 
h·Jeral agencies In cori:;ullatlon with 
:1,e US Fish and Wlldllfe Service and 
:11t· National Marine Fisheries Service 
~,t: their authorities In furtherance of 
,,~ purposes by carrying u,tL programs 
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for the conservation of endangered or 
threatened species, and by taking such 
action necessary to insure that any 
action authorized, funded or carried 
out by the Agency is not likely to jeop
ardize the continued existence of such 
endangered or threatened species or 
result in the destruction or adverse 
modification of habitat of such species 
which is determined by the Secretary 
of the Interior or Commerce, as appro
priate, to be critical. (See also 50 CFR 
Parts 17 and 402) 

(j) The Deepwater Port Act of 1974 
(33 U.S.C. 1501 et seq.> prohibits the 
ownership, construction, or operation 
of a deepwater port beyond the terri
torial seas without a license issued by 

~the Secretary of Transport;.tion. Tt1e 
Secretary of Transportation may issue 
such a liceri:;e to an applicant if he de
termines, among other things, that 
the construction and operation of the 
deepwater port is in the national inter
est and consistent with national secu
rity and other national policy goals 
and objectives. An application for a 
deepwater port license con.stitutes an 
application for all Federal authoriza
tions required for the ownership, con
struction, and operation uf a deepwt1.
ter port, Including applications for 
Section 10, Section 404 and Section 
103 permits which may also be re
quired pursuant to the authorities 
listed In § 320.2 and the policies speci
fied In § 320.4 of this part. 

(kl The Marine Mammal Protection 
Act of 1972 (16 U.S.C. 1361 ct seq.> ex
presses the intent of Congre:,s that 
marine mammals be protected and en
couraged to develop In order to main
tain lhe 11eallh and stability of the 
marine ecosystt!m. The Act imposes a 
perpetual moratorlurn on the har~:;
ment, hunting, capturing, or kllllni,: of 
marine mammals and on the Importa
tion of marine mammals and marine 
mammal producc.s without a permit 
from either the SecreturY of the Inte
rior or the Secretary of Commerce, de
pending upon tlle species of marine 
mammal Involved. Such permit.., may 
be Issued only for purposes ot scientif
ic research and for public display if 
the purpose Is corn;lstent with t11e poli
cies of the Act. The apprcpriate Secre
tary Is also empowered In certain re-
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stricted circumstances to waive the re
quirement.:; of the Act. 

(l) Section 7(a) of the Wild and 
Scenic Rivers Act (16 U.S.C. 1278 et 
seq.) provides that no department or 
agency of the United States shall 
assi.st by loan, b'Tant, license, or other
wise in the construction of any water 
resources project that would have a 
direct and adverse effect on the values 
for which such river was established, 
as determined by the Secretary 
charged with its administration. 

(m> The Ocean Thermal Energy 
Conversion Act of 1980, (42 U.S.C. Sec
tion 9101 et seq.) establishes a licens
ing regime administered by the Ad
ministrator of NOAA for the owner
ship, construction, location and oper
ation of ocean thermal energy conver
sion <OTEC> facilities and plantships. 
An application for an OTEC license 
filed with the Administrator consti
tutes an application for all Federal au
thorizations required for ownership, 
construction, location and operation of 
an OTEC facility or plantship, except 
for certain activities within the juris
diction of the Coast Guard. This in
cludes applications for Section 10, Sec
tion 404 and other Department of 
Army authorizations which may be re
quired. 

<n> Section 402 of the Clean Water 
Act authorizes EPA to issue permits 
under procedures established to imple
ment the National Pollutant Dis
charge Elimination System <NPDES) 
program. The administration of this 
program can be and, In many cases, 
has been delegated to Individual 
states. Section 402(b)(6) states that no 
NPDES permit will be issued if the 
Chief of Engineers, acting for the Sec
retary of the Army and after consult
Ing with the US Coast Guard, deter
mines that navigation 11.nd anchorage 
In any navigable water will be substan
tially Impaired as a result of a pro
posed activity. 

11320.4 Generul policies for evuluutlng 
permit upplicutlons. 

The following policies shall be appli
cable to the review of all applications 
for Department of the Army permits. 
Additional pol!cles specifically applica
ble to certain types of activities are 
Identified In Parts 321-324. 

(a) Public interest review. (1) The 
decision whether to issue a permit will 
be based on an evaluation of the prob
able Impact including cumulative im
pacts of the proposed activity and it., 
intended use on the public interest. 
Evaluation of the probable impact 
which the proposed activity may have 
on the public interest requires a care
ful weighing of all those factors which 
become relevant in each particular 
case. The benefits which reasonably 
may be expected to accrue from the 
proposal must be_ balanced against its 
reasonably foreseeable detriments. 
The decision whether to authorize a 
proposal, and if so, the conditions 
under which it will be allowed to 
occur, are therefore determined by the 
outcome of the general balancing 
process. That decision should reflect 
the national concern for both protcc-· 
tion and utilization of important re
sources. All factors which may Le rele
vant to the proposal must be consid
ered including the cumulative effects 
thereof: among those are conservation, 
economics, aesthetics, general environ
mental concerns, wetlands, cultural 
values, fish and wildlife values, flood 
hazards, flood plain values, land use, 
navigation, shore erosion and accre
tion, recreation, water supply and con
servation, water quality, energy needs, 
safety, food and fiber production, min
eral needs and, in general, the needs 
and welfare of the people. No permit 
will be granted unless its issuance Is 
found to be In the public Interest. 

(2) The following general criteria 
will be considered in the evaluation of 
every application: 

(I) The relative extent of the public 
and private need for the proposed 
structure or work: 

(11) Where there are unresolved con
flicts as to resource use, the practica
bility of using reasonable alternative 
locations and methods to accomplish 
the objective of the proposed struc
ture or work; and 

(111) The extent and permanence of 
the beneficial and/or detrimental ef
fects which the proposed structure or 
work may have on the public and pri
vate uses to which the area is suited. 

Cb> Effect on wetlands. (1) Some wet
lands are vital areas that constitute a 
productive and valuable public re-
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source, the unnecessary alteration ?r 
destruction of which should be_ d.1s
couraged as contrary to the public m
terest. For projects to be unde.rtaken 
by F'ederal, state, or local agencies, ~d
ditional guidance on wetlands consid
erations is stated in Executive Order 
11990, dated 24 May 1977. 

(2J Wetlands considered to perform 
functions important to the public m
terest include: 

(i) Wetlands which serve significant 
natural biological functions. including 
food chain production, general habi
tat, and nesting, spawning, rearing and 
resting sites for aquatic or land spe
cies; 

(ii) Wetlands set aside for study of 
the aquatic environment or as sanctu-, 
aries or refuges; 

(iii) Wetlands the destruction or al
teration of which would affect det~l
mentally natural drainage charac~e~is
tics sedimentation patterns, salm1ty 
distribution, flushing characteristics, 
current patterns, or other environmen
tal characteristics; 

<Iv> Wetlands which are significant 
in shielding other areas from wave 
action, erosion, or storm damage. Such 
wetl!lilds are often associated with bar
rier beaches, islands, reefs and bars; 

(vl Wetlands which serve as valuable 
storage areas for storm and flood 
waters; 

(vi) Wetlands which are prime natu
ral recharge areas. Prime recharge 
areas are locations where surface and 
ground water are directly Intercon
nected; and 

(vii) Wetlands which through natu
ral water filtration processes serve sig
nificant and necessary water purifica
tion functions. 

(3) Although a particular alteration 
of wetlands may constitute a minor 
change, the cumulative effect of nu
merous such piecemeal changes often 
results in a major Impairment of the 
wetland resources. Thus, the particu
lar wetland site for which an applica
tion ls made will be evaluated with the 
recognition that It may be part of a 
complete and Interrelated wetland 
area. In addition, the District Engi
neer may undertake reviews of par
ticular wetland areas in consultation 
with the appropriate Regional Direc
tor of the F'ish and Wildlife Service, 
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the Regional Director of the National 
Marine Fisheries Service of the Na
tional Oceanic and Atmospheric Acl
ministration, the Regional Adminbtrn· 
tor of the Environmental Protediun 
Agency, the local representative of the 
Soil Conservation Service oI the De
partment of Agriculture, and the he:.i.d 
of the appropriate state a~ency . to 
assess the cumulative effect of activi
ties in such areas. 

<4> No permit will be grar,ted which 
involves the alteration of wetlands 
identified &..s important by paragrhpt~ 
(b) (2) or of this section because ~r 
provisions of paragr,i.ph <b>C3), of this 
section, unless the district engi11t:er 
concludes on the basis of the analysis 
required in paragraph (a), of this sec
tion, that the benefits of the proposed 
alteration outweigh the damage to the 
wetlands resource. In evaluatmg 
whether a particular alteration is nec
essary, the district engineer sh~U cOJ~
sider whether the proposed activity ts 
dependent on being located in, or in 
close proximity to the aqun.tlc envlror,
ment and whether pracLlcuble altcrnu· 
tlve sites are available. The applleu.m 
must provide sufficient lnformaiion on 
the need to locate the proposed activi
ty in the ·wetland and the ava!lab1lity 
of practicable alternative ::.ti.es. 

(l:) In adr.Jltlon to the policies ex
pressed In this subpart, the Congres
sional policy expressed In the Estuary 
Protection Act, Pub. L. 00-454, and 
state regulatory laws or programs to1 
classification and protection ot' wet
lands will be given great weight. 

(c) Fish and wildlife. In accordunct 
with the Fish and Wildlife Coordina
tion Act (paragraph 320.3(e> of th~ 
po.rt) Corps of Engineers officials wll 
coni;ult with the Regional Director 
U.S. Fish and Wildlife Service, the He 
glonal Director, National Marine Fish 
erles Service, and the head of th, 
agency rci;ponslble for fish and wild 
life for the state in which work Is to b, 
performed, with a view to the conser 
vation of wildlife resources by preven 
tion of their direct and indirect los 
and damage due to the activity pre 
posed In a permit application. The 
will give great weight to these views o. 
fish and wlldllfe considerations l. 
evaluating the application. 
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Cd) Water quality. Applications for 
permits for activities which may ad
versely affect the quality of waters of 
the United States will be evaluated for 
com;>liance with applicable effluent 
limitations and, water quallty stand
ard:;, during the construction, and sub
sequent operation of the proposed ac
tivity. Certification of compliance with 
applicable effluent limitations and 
water quality standards required 
under provisions of Section 401 of the 
Cle&.n Water Act will be considered 
conclusive with respect to water qual
ity considerations unless the Regional 
Administrator, Environmental Protec
tion Agency (EPA>, advises of other 
water quality aspects to be taken into 
consideration. 

Ce) Historic, cultural, scenic, and 
recreational values. Applications for 
permits covered by this regulation 
may involve areas which possess recog
nized historic, cultural, scenic, conser
vation, recreational or similar values. 
Full evaluation of the general public 
interest requires that due consider
ation be given to the effect which the 
proposed structure or activity may 
have on values such as those associat
ed with wild and scenic rivers, regis
tered historic places and natural land
marks, National Rivers, National Wil
derness Areas, National Seashores, Na
tional Recreation Areas, National 
Lakeshores, National Parks, National 
Monuments, estuarine and marine 
sanctuaries, archeological resources, 
including !ndian religious or cultural 
sites, and such other areas as may be 
established under Federal or state law 
for similar and related purposes. Rec
ognition of those values Is often re
flected by state, regional, or local land 
use classlflcations, or by similar Feder
al controls or policies. Action on 
permit applications should, insofar as 
possible, be consistent with and avoid 
significant adverse effects on the 
values or purposes !or which those 
classifications, controls, or policies 
were established. 

CO Effect on ltmtts of the terrttorlal 
sea. Structures or work affecting 
con.st11l waters may modify the coast 
line or base line from which the terri
torial seu. Is mewiured !or purposes of 
the Submerged Lands Act and lnterna
tlonu.l law. Generally, the coast line or 

base line is the line of ordinary low 
water on the mainland; however, there 
are exceptions where there are islands 
or lowtide elevations offshore (the 
Submerged Lands Act, 43 U.S.C. 
1301Ca) and United States v. Califor
nia, 381 U.S.C. 139 (1965), 382 U.S. 448 
(1966)). Applications for structures or 
work affecting coastal waters will 
therefore be reviewed specifically to 
determine whether the coast line or 
base line might be altered. If it is de
termined that ·such a change might 
occur, coordination with the Attorney 
General and the Solicitor of the De
partment of the Interior is required 
before final action is taken. The dis· 
trict engineer will submit a description 
of the proposed work and a copy of 
the plans to the Solicitor, Department 
of the Interior, Washington, D.C. 
20240, and request his comments con
cerning the effects of the proposed 
work on the outer continental rights 
of the United States. These comments 
will be included in the administrative 
record of the application. After com
pletion of standard processing proce
dures, the record will be forwarded to 
the Chief of Engineers. The decision 
on the application will be made by the 
Secretary of the Army after coordina
tion with the Attorney General. 

Cg) Interference with adjacent prop
erties or water resource projects. Au
thorization o! work or structures by 
the Department of the Army does not 
convey a property right, nor authorize 
any injury to property or invasion ot 
other rights. 

(1) Because a landowner has the 
general right to protect his property 
from erosion, applications to erect pro
tective structures will usually receive 
favorable consideration. However, It 
the protective structure may cause 
damage to the property of others, ad· 
versely affect public health and 
safety, adversely Impact floodplain or 
wetland values, or otherwise appear 
not to be in the public interest, the 
district engineer will so advise the ap
plicant and inform him of possible al· 
ternatlve methods o! protecting hill 
property. Such advice will be given In 
terms of general guidance only so as 
not to compete with private englnl!er• 
Ing firms nor require undue use of gov• 
ernment resources. 
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right of access to navigable waters of 
the United States is subject to the 
similar rights of access held by nearby 
riparian landowners and to the gener
al public's right of navigation on the 
water surface. In the case of proposals 
which create undue Interference with 
access to, or use of, navigable waters, 
the authorization will generally be 
denied. 

(3) Where it is found that the work 
for which a permit is desired is in navi• 
gable waters of the United States (see 
33 Clt'R Part 329) and may interfere 
with an authorized Federal project, 
the applicant should be apprised in 
writing of the fact and of the possibili· 
ty that a Federal project which may 
be constructed in the vicinity of the 
proposed work might necessitate its 
removal or reconstruction. The appli
cant should also be informed that the 
United States will in no case be liable 
for any damage or injury to the struc
tures or work authorized by Sections 9 
or 10 of the River and Harbor Act of 

· 1899 or by Section 404 of the Clean 
Water Act which may be caused by or 
result from future operations under
taken by the Government for the con
servation or improvement of naviga
tion, or for other purposes, and no 
claims or right to compensu.tlon will 
&eerue from any such damage. 

C4> Proposed activities which are in 
the area of a Federal project which 
exists or is under construction will be 
evaluated to insure that they are com
patible with the purpose of the 
project. 

Ch) Activities affecting coastal zones. 
Applications for Department of the 
Army permits for activities affecting 
the coastal zones of those states 
having a coastal zone management 
program approved by the Secretary o! 
Commerce will be evaluated with re
.iiPect to compliance with that pro
iram. No permit will be issued to a 
non-Federal applicant until certifica
tion has been provided that the pro
~ed activity complies with the coast
&! zone management program and the 
appropriate state agency has con
~urred with the certification or has 
•uived Its right to do so. However, a 
~rmlt may be Issued to a non-Federal 
applicant If the Secretary of Com-
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merce, on his own initiative or upon 
appeal by the applicant, fmcJ.:; that the 
proposed activity Is consistent with 
the objectives of the Coastal Zone 
Management Act of 1972 or Is other
wise nccess11ry in the interests of na
tional security. Federal ugency 11.lld 
Indian tribe applicants for Depart
ment of the Army permits are respon
sible for complying with the Coastal 
Zone Management Act's directives for 
assuring that their activities directly 
affecting the coastal zone are coru;l:,t
ent, to the maximum extent practica
ble, with approved State coastal zone 
management programs. 

Cl) Activities in marine sanctuaries. 
Applications for DetJartment of the 
.tµmY authorization for activities in a 
marine sanctuary establii;hed by the 
Secretary of Commerce under author
ity of Section 302 of the Marine Pro
tection, Research and Sanctuaries Act 
of 1972, &s amended, will be evaluated 
for impact on the marine sanctm,ry. 
No permit will be issued until the ap
plicant provides a certification from 
the Secretary of Commerce that the 
proposed activity Is consilltent with 
the purposes of Title Ill of the Mu.rinc 
Protection, Research and Sanctuarlei; 
Act of 1972, as amended, and can be 
carried out within the regulations pro
mulgated by the Secretary of Com
merce to control activities within the 
m11rine sanctuary. 

Cj) Other Federal, State, or local re
quirements. Cl) Processing of an appli
cation for a Department of the Anny 
permit normally will proceed concur
rently with the processing of other re
quired Fcdt:ral, state, and/or loco.I au
thorizations or certifications. Final 
action on the Department of the Army 
permit will normally not be dclu.ycu 
pending action by another F'edcral, 
state or loc11.l agency <see 33 CFR 
325.2Cd)C4)). However, where the re
quired Federal, state and/or local cer• 
tlflcation and/or authorization hw; 
been denied tor activities which also 
require a Departn-,ent of Army permit 
before final action has been taken on 
the Army permit, the Army permit 
will be denied without prejudice to the 
right of the applicant to reinstate 
processing of the application if i;ubse• 
quent approval Is received from the 
appropriate Federal, state and/or local 
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agency. Even if official certification 
and/or authorization is not required 
by state or Federal law, but a state, re
gional, or local agency having Jurisdic
tion or interest over the particular ac
tivity comments on the application, 
due consideration shall be given to 
those official views as a reflection of 
local factors of the public interest. 

(2) Where officially adopted Federal, 
State, regional, local or tribal land-use 
classifications, determinations, or poli
cies are applicable to the land or water 
areas under consideration, they shall 
be presumed to reflect local factors of 
the public interest and shall be consid
ered in addition to the otl;l.er national 
factors of the public interest identified 
in § 320.4<a> of this part. 

(3) A proposed activity may result in 
conflicting comments from several 
agencies within the same state. Where 
a state has not designated a single re
sponsible coordinating agency, district 
engineers will ask the Governor to ex
press his views or to designate one 
state agency to represent the official 
state position in the particular case. 

<4> In the absence of overriding na
tional factors of the public Interest 
that may be revealed during the eval
uation of the permit application, a 
permit wlll generally be issued follow
ing receipt of a favorable state deter
mination provided the concerns, poli
cies, goals, and requirements as ex
pressed in 33 CFR Part 320-324, and 
the applicable statutes have been fol
lowed and considered: e.g., the Nation
al Environmental Policy Act; the Fish 
and Wildlife Coordination Act; the 
Historical and Archeological Preserva
tion Act; the National Historic Preser
vation Act; the Endangered Species 
Act; the Coastal Zone Management 
Act; the Marine Protection, Research 
and Sanctuaries Act of 1972, as 
amended; the Clean Water Act, the 
Archeologlcal Reimurces Act, and the 
American Indian Religious Freedom 
Act. Slmilarily, a permit will generally 
be Issued for Federal and federally-au
thorized activities; another Federal 
agency's determination to proceed is 
entitled to substantial colll!ideration in 
the Corps' public interest review. 

(5) The district engineers are en
couraged to develop Joint procedures 
with those States and other Federal 

agencies with ongoing permit pru
grams for activities also regulated b; 
the Department of the Army. In such 
cases, applications for Department of 
the Army permits may be processed 
jointly with the State or other Fedcn,i 
applications to an independent conclu
sion and decision by the district en111-
neer and appropriate Federal or Stale 
agency. (See 33 CFR 325.2Ce).) 

(6) The district engineer shall devel• 
op operating procedures for establish-· 
ing official communications with 
Indian Tribes within the district. Tilt 
procedures shall provide for appoint• 
ment of a tribal representative who 
will receive all pertinent public no
tices, and respond to such notices with 
the official tribal position on the pro
posed activity. This procedure shall 
apply only to those Tribes which 
accept this option. Any adopted oper
ating procedures shall be distributed 
by public notice to inform the Tribes 
of the option. 

(k) Safety of impoundment struc
tures. To insure that all lmpoundmem 
structures are designed for safety, 
non-Federal applicants may be re
quired to demonstrate that the struc
ture complies with established state 
dam safety criteria or has been de
signed by qualified persons and, in ap
propriate cases, that the design has 
been independently reviewed <and 
modified as the review would indicate> 
by similarly qualified persons. 

(1) Floodplain management. Cll 
Floodplains possess signlflcant natural 
values and carry out numerous func
tions important to the public interest. 
These include: 

(1) Water resources values (natural 
moderation of floods, water quality 
maintenance, and groundwater re
charge); 

(il) Living resource value (fish, wUd
lif e, and plant resources); 

<ill> Cultural resource values Copen 
space, natural beauty, scientific study. 
outdoor education, and recreatloni; 
and 

<lv> Cultivated resource values Cagrl• 
culture, aquaculture, and forestry). 

(2) Although a. particular alteration 
to a floodplain may constitute a muwr 
change, the cumulative impact of su~h 
changes may result In a significant 
degradation of floodplain values alli.l 
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functions and In Increased potential 
tor harm to upstream and downstream 
..ctlvltles. In accordance with the re
quirements of Executive Order 11988, 
di.strict engineers, as part of their 
public Interest review, should avoid to 
tlu: extent practicable long and short 
term significant adverse impacts asso
ciated with the occupancy and modifi
cation of floodplains as well as the 
direct and indirect support of flood
plain development whenever there is a 
practicable alternative. For those ac
tivities, which in the public interest, 
must occur in or impact upon flood
plains, the district engineer shall 
ensure to the maximum extent practi
cable that the impacts of potential 
flooding on human health, safety and 
welfare are minimized, the risks of 
flood losses are minimized, and, when
ever practicable the natural and bene
flcitu values served by floodplains and 
restored and preserved. 

<3> In accordance with Executive 
Order 11988, the district engineer 
ahould avoid authorizing floodplain 
developments whenever practicable al
ternatives exist outside the floodplain. 
lf there a.re no practicable alterna
tives, the district engineer may consid
er, as a means of mitigation, alterna
Uves within the floodplain which wlll 
lessen any slanlflcant adverse impact 
to the floodplain. 

<m> Water supplJI and conservation. 
Water ls an essential resource, basic to 
human survival, economic growth, and 
lhe natural environment. Water con
aervation requires the efficient use of 
water resources ln all actions which ln
rnlve the slanlflcant use of water or 
that sianlflcantly affect the avo.llabll
lty of wo.ter for alternative uses. Full 
conalderatlon wlll be 11lven to water 
conaerva.tlon na a factor ln the public 
Interest review lncludlna opportunities 
to reduce demand and improve effl. 
clency ln order to mlnlml~e new 
supply requirements. This policy ls 
aubJect to Congressional policy stated 
In Sec. l0lCg) of the Clean Water Act 
that the authority of statc11 to allocate 
v.ater quantities shall not be 1supcr11ed
ed, abrogated, or otherwise impaired. 

<nl Enenn1 conservation and devel
opment. Energy conservaLlon and de-
1 l·lopment Is a major naLlonal obJec-
111c. District engineers will 1tlve great 
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weight to energy needs as a factor In 
the public intcn:st revit::w .md will give 
high priority to permit actions involv
ing energy projc:cts. 

Co) Navigation. Cl) Section 11 of the 
River and Harbor Act o! H!!h) author
ized c::.Labllshmcnt of h11.rbor lints 
shoreward oi which no indtvldual per
mits were required. Because harbor 
lines were established on the basis of 
navigation impacts only, the Corps of 
Engineers published a regulation on 
May 27, 1970 (33 CFR 209.150) 1 which 
declared that permits would thereaf
ter be required for activities shore
ward of the harbor lines. Review of ap
plications would be based on a full 
public interest evaluation and harbor 

'lines would serve as guidance for a:.
sessing navigation impacts. According
ly, activities coru;tructed shoreward of 
harbor lines prior to May 27, 1970 do 
not require specific authorization. 

(2) The policy of considering hr.rbor 
lines as guidance for assessing impacts 
on navigation continues. 

<3> Navigation in &.11 navl11able 
waters of the United States continued 
to be a primary concern of the Federu.l 
government and wlll be iilven iireat 
weight in the public interest balanclnll 
process. 

(4) District engineers should protect 
navlae.tiona.l and anchorage lntere:1t11 
in connection with the NPDES pro
gram by recommendlnii to EPA or to 
the state, 1f the proaram ha.B been del• 
egated, that a permit be denied unle&il 
appropriate conditions can be included 
to avoid e.ny 11ub11tantla.l lmpa.lrment ot 
na.vl11atlon and anchoraae. 

PAnT 321-PIHtMITS POil DAMS AND 
D11(1:S IN NAVIGAOLI! WATERS Of 
THI! UNITllD STATl!S 

Sec. 
a:11.1 General. 
3:11.:1 Derlnltlona. 
3:11.3 Special policies and procedures. 

AUTIIOltlTY: 33 U.8.C, ol01. 
Sou11.ca:: ol7 1-'H 31806, July 22, 1882, unleu 

otherwl11e noted. 

1 33 CF'H :109.1110 w11.11 removed at -1.2 FR 
3713:t, July lU, lll'1'1. 
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§ 321.1 General. 

Titlo 33-Navigation and Navigablo Wato-t 

Chief of Engineers. The conditions to 
This regulation prescribes, in add!• be imposed in any instrument of au- I 

lion to the general policies of 33 CFR thorlzatlon will be recommended by 
Part 320 and procedures of 33 CFR the district engineer when forwarding 
Part 325, those special policies, prac- the report to Urn Secretary of the i 

ticcs, and procedures to be followed by Army, through the Chief of Engineers. ! 
the Corps 0 ·· Engineers in connection Cb) Processing a Department of the l 
with the review of applications for De- Army application under Section 9 will 
partment of Army permits to author- not be completed until the approval of 
ize the construction of a dike or dam the United States Congress has been 
in a navigable water of the United obtained if the navigable water of the 
States pursuant to Section 9 of the United States is an interstate water• 
River and Harbor Act of 1899 (33 body, or until the approval of the ap
U.S.C. 401). See 33 CFR 320.2(a). propriate state legislature has been 
Dams and dikes in navigable waters of obtained if the navigable water of the 
the United States also require Depart• United States is solely within the 
ment of the Army permits under Sec- boundaries of one state. The district 
tion 404 of the Clean Water Act, as engineer, upon receipt of such an ap
amended (33 U.S.C. 1344). Applicants plication, will notify the applicant 
for Department of the Army permits that the consent of Congress or the 
under this Part should also refer to 33 state legislature must be obtained 
CFR Part 323 to satisfy the require- before a permit can be issued. 
ments of Section 404. 

Ii 321.2 Definitions. 

For the purpose of this regulation, 
· the following terms are defined: 

Ca) The term "navigable waters of 
the United States" means those waters 
of the United States that are subject 
to the ebb and flow of the tide shore
ward to the mean high water mark 
and/or are presently used, or have 
been used in the past, or may be sus
ceptible to use to transport. interstate 
or foreign commerce. See 33 CFR Part 
329 for a more complete definition of 
this term. 

(b) The term "dike or dam" means 
an impoundment structure that com
pletely spans a navigalble water of the 
United States and that may obstruct 
interstate waterborne commerce. The 
term does not include a weir which ls 
regulated pursuant to Section 10 of 
the River and Harbor Act of 1899 (see 
33 CFR Part 322). 

Ii 321.3 Speci~I policies and procedures. 

The follow,ng additional special poli
cies and procedures shall be applicable 
to the evaluation of pemlt applications 
under this regulation: 

<a> The Secretary of the Army will 
decide whether Department of the 
Army authorization for a dam or dike 
in a navigable water of the United 
States will be issued, sinc.:f this author
ity has not been dele,ated to the 

i 

PART 322-PERMITS FOR STRUC
TURES OR WORK IN OR AFFECT
ING NAVIGABLE WATERS OF THE 
UNITED ST ATES 

Sec. 
322.1 General. 
322.2 Definitions. 
322.3 Activities requiring permits. 
322.4 [Reserved] 
322.5 Special policies. 

AUTHORITY: 33 U.S.C, 403, 
SOURCE: 47 FR 31807, July 22, 1982, unless 

otherwise noted. 

§ 322.1 General. 

This regulation prescribes, in add!• 
tion to the general policies of 33 CFH. 
Part 320 and procedures of 33 CFR 
Part 325 those special policies, prac
tices and procedures to be followed by 
the Corps of Engineers in connection 
with the review of applications for De
partment of Army permits to author• 
lze certain structures or work in or af
fecting navigable waters of the United 
States pursuant to Section 10 of the 
River and Harbor Act of 1899 (33 
U.S.C. 403) (hereinafter referred to as 
Section 10). See 33 CFR 320.2Cb>. Cer
tain stuctures or work in or affectin~ 
navigable waters of the United Slates 
are also regulated under other au
thorities of the Department of the 
Army. These include discharges of 
dredged or fill material into waters ot 
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the United States, including the terri
torial seas, pursuant to Section 404 of 
the Clean Water Act (33 U.S.C. 1344; 
see 33 CFR Part 323) and the trans• 
portation of dredged material by 
v=el for purposes of dumping in 
ocean waters, including the territorial 
seas, pursuant to Section 103 of the 
Marine Protection, Research and 
Sanctuaries Act of 1972, as amended 
t33 U.S.C. 1413; see 33 CFR Part 324). 
A Department of the Army permit will 
also be required under these addition• 
al authorities if they are applicable to 
structures or work in or affecting navi• 
gable waters of the United States. AP· 
plicants for Department of the Army 
permits under this part should refer to 
the other cited authorities and imple
menting regulations for these addi
tional permit requirements to deter• 
mine whether they also are applicable 
LO their proposed activities. 

§ 322.2 Definitions. 
For the purpose of this regulation, 

the following terms are defined: 
(a) The term "navigable waters of 

the United States" means those waters 
of the United States that are subject 
to the ebb and flow of the tide shore• 
ward to the mean high water mark, 
and/or are presently used, or have 
been used in the past, or may be sus• 
ceptlble to use to transport interstate 
or foreign commerce. See 33 CFR Part 
329 for a more complete definition of 
this term. 

<bl The term "structure" shall in
clude, without limitation, any pier, 
wharf, dolphin, weir, boom, break
water, bulkhead, revetment, riprap, 
jetty, permanent mooring structure, 
power transmission line, permanently 
rnoored floating vessel, piling, aid to 
navigation, or any other obstacle or 
obstruction. 

(c) The term "work" shall include, 
11,ithout limitation, any dredging or 
dtsposal of dredged material, excava
tion, filling, or other modification of a 
navigable water of the United States. 

(dJ The term "letter of permission" 
means a type of individual permit 
l!>:iUed in accordance with the abbrev!• 
a.led procedures of 33 CF'H. 325.2(e). 

<eJ The term "Individual permit" 
means a Department of the Army au
l llorization that is issued following a 
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case-by-case evaluation of a specific 
structure or work in accordance with 
the procedures of this regulation and 
33 CFR 325 and a determination that 
the proposed structure or work is in 
the public interest pursuant to 33 CFH, 
320. 

<fl The term "general permit" means 
a Department of the Army authoriza
tion that is issued on a nationwide 
("nationwide permits") or regional 
("regional permits") basis for a catego
ry or categories of activities when: 

Cl) those activities are substantially 
similar in nature and cause only mini
mal individual and cumulative envi
ronmental impacts; or 

(2) the general vermit would result 
'in avoiding unnecessary duplication of 
the regulatory control exercised by an
other Federal, state, or local agcncy 
provided it has been determined that 
the environmental consequences of 
the action are individually and cumu
latively minimal. (See 33 CF'R 3:.!5.2(e) 
and 33 CFR Part 330). 

§ 322.3 Activitie:; requiring permit.8. 

(a) General. Department of the 
Army permits are required under Sec• 
tion 10 for structures and/or work In 
or affecting navigable waters of tile 
United States except as otherwise pro
vided in these regulations. Activities 
that w,Jrc commenced or completed 
shoreward of established Federal 
habor lines before May 27, 1970 (see 33 
CFR 320.4(0)) also do not require Sec• 
tion 10 permits; however, if those ac• 
tivities involve the discharge of 
dredged or fill material into walers of 
the United States after Octobcr 18, 
1972, u Section 404 permit is Jcqulred 
(see 33 CFR Part 323). 

C 1) Structures or work are ir, the 
navigable waters of the United States 
if they are within limits defined in 33 
C1''R Part 329. Structures or work out• 
side these limits are subject to the pro• 
visions of law cited in paragraph (al of 
this section, If these structures or 
work affect the course, location, or 
condition of the watcrbody in such a 
manner as to Impact on the navigi1ble 
capacity of the waterbody. Por pur
poses of a Section 10 permit, a tunnt!l 
or other structure or wurk under or 
over a navigable water of the United 
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States is considered to have an impact 
on the navigable capacity of the wa
terbody, 

(2) Pursuant to Section 154 of the 
Water Resource Development Act of 
1976 (Pub. L. 94-587), Department of 
the Army permits will not be required 
under Section 10 to construct wharves 
and piers in any waterbody, located 
entirely within one State, that is a 
navigable water of the United States 
solely on the basis of its historical use 
to transport interstate commerce. Sec
tion 154 applies only to the construc
tion of a single pier or wharf and not 
to marinas. Furthermore, Section 154 
is not applicable to any pier or wharf 
that would cause an unacceptable 
impact on navigation. 

(b) Outer continental shelf. Depart
ment of the Army permits will also be 
required for the construction of artifi
cial islands, installations, and other 
devices on the outer continental shelf 
pursuant to Section 4(e) of the Outer 
Continental Shelf Lands Act as 
amended (see 33 CPR 320.2(b)). 

<c> Activities of Federal agencies. (1) 
Except as specifically provided In this 
subparagraph, activities of the type 
described in paragraphs (a) and (b), of 
this section, done by or on behalf of 
any Federal agency, other than any 
work or structures in or affecting navi
gable waters of the United States that 
are part of the civil works activities of 
the Corps of Engineers, are subject to 
the authorization procedures of these 
regulations. Agreement for construc
tion or engineering services performed 
for other agencies by the Corps of En
gineers does not constitute authoriza
tion under this regulation. Division 
and district engineers will therefore 
advise Federal agencies accordingly, 
and cooperate to the fullest extent in 
expediting the processing of their ap
plications. 

(2> Congress has delegated to the 
Secretary of the Army and the Chief 
of Engineers in Section 10 the duty to 
authorize or prohibit certain work or 
structures In navigable waters of the 
United States. The general legislation 
by which Federal agencies are empow
ered to act generally is not considered 
to be sufficient authorization by Con
gress to satisfy the purposes of Section 
10. If an agency asserts that it has 

Congressional authorization meeting 
the test of Section 10 or would other
wise be exempt from the provisions of 
Section 10, the legislative history and/ 
or provisions of the Act should clearly 
demonstrate that Congress was ap
proving the exact location and plans 
from which Congress could have con
sidered the effect on navigable waters 
of the United States or that Congress 
intended to exempt that agency from 
the requirements of Section 10. Very 
often such legislation reserves final 
approval of plans or construction for 
the Chief of Engir.eers. In such cases 
evaluation and authorization under 
this regulation are limited by the 
intent of the statutory language In
volved. 

(3) The policy provisions set out In 
33 CPR 320.4(j) relating to state or 
local certifications and/or authoriza
tions, do not apply to work or struc
tures undertaken by Federal agencies, 
except where compliance with non
Federal authorization is required by 
Federal law or Executive policy, e.g., 
Section 313 and Section 401 of the 
Clean Water Act. 

11322.4 [Reserved] 

II 322.5 Special policies. 

The Secretary of the Army has dele
gated to the Chief of Engineers the 
authority to issue or deny Section 10 
permits. The following additional spe
cial policies and procedures shall also 
be applicable to the evaluation of 
permit applications under this regula
tion. 

<a> General. Department of the 
Army permits are required for struc
tures or work In or affecting navlgablt: 
waters of the United States. However, 
certain structures or work specified In 
33 CFR Part 330 are permitted by that 
regulation. If a structure or work Ls 
not permitted by that regulation, an 
Individual or regional Section lU 
permit will be required. 

(b) [Reserved] 
(c) Non-Federal dredging for naviga. 

tion. (1) The benefits which an au• 
thorlzed Federal navigation project 
are Intended to produce will often re• 
quire similar and related operations by 
non-Federal agencies (e.g., dredging 
access channels to docks and berthing 
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facilities or deepening such channels 
to correspond to the Federal project 
depth>. These non-Federal activities 
will be considered by Corps of Engi
neers officials In planning the con
struction and maintenance of Federal 
navigation projects and, to the maxi- . 
mum practical extent, will be coordi
nated with interested Federal, state, 
regional and local agencies and the 
general public simultaneously with 
the associated Federal projects. Non
Federal activities which are not so co
ordinated will be individually evaluat
ed in accordance with these regula
tions. In evaluating the public interest 
In connection with applications for 
permits for such coordinated oper
ations, equal treatment will, therefore, , 
be accorded to the fullest extent possi
ble to both Federal and non-Federal 
operations. Furthermore, permits for 
non-Federal dredging operations will 
normally contain conditions requiring 
the permittee to comply with the same 
practices or requirements utilized in 
connection with related Federal dredg
ing operations with respect to such 
matters as turbidity, water quality, 
containment of material, nature and 
location of approved spoil disposal 
areas <non-Federal use of Federal con
tained disposal areas will be in accord
ance with laws authorizing such areas 
and regulations governing their use), 
i:xtent and period of dredging, and 
other factors relating to protection of 
i:nvironmental and ecological values. 

<2> A permit for the dredging of a 
channel, slip, or other such project for 
navigation may also authorize the 
periodic maintenance dredging of the 
project. Authorization procedures and 
limitations for maintenance dredging 
shall be as prescribed in 33 CFR 
325.6(e). The permit will require the 
permlttee to give advance notice to the 
district engineer each time mainte
nance dredging Is to be performed. 
Where the maintenance dredging in
volves the discharge of dredged mate
rial into waters of the United States or 
the transportation of dred1ted material 
for the purpose of dumping In the 
ocean waters, the procedures In 33 
CFR Parts 323 and 324 respectively 
shall also be followed. 

Cd) Structures for small boats. (1) As 
a matter of policy, in Urn absence of 
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overriding public interest, favorable 
consideration will generally be given 
to applications from riparian owners 
for permits for piers, boat docks, 
moorings, platforms and similar struc
tures for small boat.;;. Particular atten
tion will be given to the location and 
general design of such structures to 
prevent polll>lble obstrucllons to navi
gation with respect to both the pub
lic's use of the waterway and the 
neighboring proprietors' access to the 
waterway. Obstructions can result 
from both the existence of the struc
ture, particularly in conjunction with 
other similar facilities in the inunedi
ate vicinity, and from its inability to 
withstand wave action or other force._, 
which can be expected. District engi
neers will inform applicants of the 
hazards involved and encourage safety 
in location, design and operation. 
Corps of Engineers officials will also 
encourage cooperative or group use fa
cilities in lieu of individual proprietor 
use facilities. 

(2> Floating structures for small rec
reational boats or other recreational 
purposes in lakes controlled by the 
Corps of Engineers under a resource 
manager are normally subject to 
permit authorities cited In § 322.3, 
above, when those waters are regarded 
as navigable waters of the United 
States. However, such structures will 
not be authorized under th!s regula
tion but will be regulated under appli
cable regulations of the Chief of Enid· 
neers published in 36 CF'R 327.19 if 
the land surrounding those lakes ls 
under complete Pederal ownership. 
District engineers wlll delineate those 
portions of the navigable waters of the 
United States where this provision ls 
applicable and post notices of this des
ignation In the vicinity of the lake re
source manager's office. 

(el Atds to navigation. The placing 
of fixed and floating aids to navigation 
In a navigable water ot the United 
States ls within the purview of St:ctlon 
10 of the River and Harbor Act of 
1899. Furthermore, these aids are of 
particular Interest to the U.S. Coiwt 
Guard because of their control of 
marking, lighting and stand1~rdlzation 
of 11uch navigation aids. A Section 10 
nationwide permit has been ls:;ued for 
such aids provided they are approved 

533 



§322 .• Tltlo 33-Navlgatlon and Navigablo Wators 

by and installed in accordance with 
the requirements of the U.S. Coast 
Guard (33 CFR Part 330). Electrical 
service cables to such aids are not in
cluded in the nationwide permit Can 
Individual or regional Section 10 
permit will be required). 

(f) Outer continental shelf. Artificial 
islands, Installations, and other de
vices located on the outer continental 
shelf are subject to the standard 
permit procedures of this regulation. 
Where the islands, installations and 
other devices are to be constructed on 
lands which are under mineral lease 
from the Bureau of Land Manage
ment, Department of the Interior, 
that agency, in cooperation with other 
Federal agencies, fully evaluates the 
potential effect of the leasing program 
on the.total environment. Accordingly, 
the decision whether to issue a permit 
on lands which are under mineral 
lease from the Department of the In
terior will be limited to an evaluation 
of the impact of the proposed work on 
navigation and national security. The 
public notice will so identify the crite
ria. 

Cg) Canals and other artificial wa
terways connected to navigable waters 
of the United States. (1) A canal or 
similar artificial waterway is subject to 
the regulatory authorities discussed In 
§ 322.3, of this part, If It constitutes a 
navigable water of the United States, 
or if It is connected to navigable 
waters of the United States In a 
manner which affects their course, lo
cation, condition, or capacity or if at 
some point In Its construction or oper
ation It results In an effect on the 
course, location, condition, or capacity 
of navigable waters of the United 
States. In all cases the connection to 
navigable waters of the United States 
requires a permit. Where the canal 
Itself constitutes a navigable water of 
the United States, evaluation of the 
permit application and further exer
cise of regulatory authority will be In 
accordance with the standard proce
dures of these regulations. For all 
other c1mals, the exercise of regulato
ry authority Is restricted to those ac
tivities which affect the course, loca
tion, condition, or capacity of the navi
gable waters of the United States. 

C2) The proponent of canal work 
should submit the application for a 
permit, Including a proposed plan of 
the entire development, and the loca
tion and description of anticipated 
docks, piers and other similar struc
tures which will be placed in the canal, 
to the district engineer before com
mencing any form of work. If con
struction of the canal in such a 
manner as to result in an effect on the 
course, location, condition, or capacity 
of the navigable waters of the United 
States has already taken place without 
a permit, the district engineer will pro
ceed in accordance with 33 CFR Part 
326. Where the construction of the 
canal would result in an effect on the 
course, location, condition, or capacity 
of navigable waters of the United 
States, an application for a Section 10 
permit should be made at the earliest 
stage of planning. Where the district 
engineer becomes aware that the canal 
construction has already begun, he 
will advise the proponent in writing of 
the need for a permit to the extent 
that the construction will result in an 
effect on the course, location, condi
tion, or capacity of navigable waters of 
the United States. He will also ask the 
proponent if he intends to undertake 
such work and will request the imme
diate submission of the plans and 
permit application if It 1!1 so Intended. 
The district engineer will also advise 
the proponent that any work is done 
at the risk that, if a permit is required, 
it may not be issued, and that the ex
istence of partially completed excava
tion work will not be allowed to weigh 
favorably in evaluation of the permit 
application. 

Ch) Facilities at the borders of the 
United States. (1 > The construction, 
operation, maintenance, or connection 
of facilities at the borders of the 
United States are subject to Executh t: 
control and must be authorized by the 
President, Secretary of State, or other 
delegated official. 

(2) Applications for permits for the 
construction, operation, maintenance, 
or connection at the borders of the 
United States of facilities for the 
transmission of electric energy be• 
tween the United States and a foreign 
country, or for the exportation or im
portation of natural gas to or from a 
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foreign country, must be made to the 
Secretary of Energy. <Executive Order 
10485, September 3, 1953, 16 U.S.C. 
824(a)Ce), 15 U.S.C. 717Cb), as amended 
by Executive Order 12038, li'ebruary 3, 
1978, and 18 CFR Parts 32 and 153>. 

(3) Applications for the landing or 
operation of submarine cables must be 
made to the Federal Communications 
Commission. <Executive Order 10530, 
May 10, 1954, 47 U.S.C. 34 to 39, and 
47 CFR 1.766). 

C4) The Secretary of State is to re
ceive applications for permits for the 
construction, connection, operation, or 
maintenance, at the borders of the 
United States, of pipelines, conveyor 
belts, and similar facilities for the ex
portation or importation of petroleum ' 
products, coals, minerals, or other 
products to or from a foreign country; 
facilities for the exportation or impor
tation of water or sewage to or from a 
foreign country; and monorails, aerial 
cable cars, aerial tramways and similar 
facilities for the transportation of per
sons or things, or both, to or from a 
foreign country. <Executive Order 
11423, August 16, 1968). 

(5) A Department of the Army 
permit under Section 10 of the River 
and Harbor Act of 1899 is also re
quired for all of the above facilities 
which affect the navigable waters of 
the United States, but In each case In 
which a permit has been issued as pro
vided above, the district engineer, in 
evaluating the general public Interest, 
may consider the basic existence and 
operation of the facility to have been 
primarily examined and permitted as 
provided by the Executive Orders. 
Furthermore, in those cases where the 
construction, maintenance, or oper
ation at the above facilities Involves 
the discharge of dredged or fill materi
al in waters of the United States or 
the transportation of dredged material 
for the purpose of dumping It Into 
ocean waters, appropriate Department 
of the Army authorizations under Sec
tion 404 of the Clean Water Act or 
under Section 103 of the Marine Pro
tection, Research and Sanctuaries Act 
of 1972, as amended, arc also required 
<see 33 CFR Parts 323, 324). 

(i) Power transmission lines. (1) Per
mits under Section 10 of the River and 
Harbor Act of 1899 are required for 
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power transmission lines crossing navi
gable waters of the United States 
unless those lines are part of a water 
power project subject to the regulato
ry authorities of the Department of 
Energy under the Federal Power Act 
of 1920. If an application is received 
for a permit for lines which are part ot 
such a water project, the applicant 
will be instructed to permit the appli
cation to the Department of Energy. 
If the lines are not part of such a 
water power project, the application 
will be processed In accordance with 
the procedures of these regulations. 

(2) The following minimum clear
ances are required for aerial electric 
power transmission lines crossing navi
gable waters of the United States. 
These clearances are related to the 
clearances over the navigable channel 
provided by existing fixed bridges, or 
the clearances which would be re
quired by the U.S. Coast Guard for 
new fixed bridges, in the vicinity of 
the proposed power line crossing. The 
clearances are based on the low point 
of the line under conditions which 
produce the greatest sag, taking into 
consideration temperature, load, wind, 
length of span, and type of supports as 
outlined in the National Electrical 
Safety Code. 

Nominal ayt.lum voltayu, kV 

115 and below ....................................................... .. 

138 ................ ············•··············································· 
161 ...•..............................................................•.•.••.•... 
230 ............................................................................ . 
350 ............................................................................ . 
500 ........................................................................... . 
700 .............. ··············•············································ 
750 10 765 ............ ············ ······································ 

MuunuJm 
actJi~on,d 
C.lu&U1ollCU 

(luut) ul,Ovu 
Clue1le1fl(..u 

rnQuirtsd tor 
btlOijUb 

w 
22 
~4 
i.:o 
30 
35 
◄ 2 
45 

(3) Clearances for communication 
lines, stream gaging cable:;, ferry 
cables, and other aerial crossings are 
usually required to be a minimum of 
ten feet above clearances required for 
brldt:c:;. Greater clearances will be re
quired If the public Interest so Indi
cates. 
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(j) Seaplane operations. Cl) Struc
tures in navigable waters of the 
United States associated with seaplane 
operations require Department of the 
Army permits, but close coordination 
with t11e Federal Aviation Administra
tion (PAA), Department of Transpor
tation, is required on such applica
tions. 

<2) The FAA must be notified by an 
applicant whenever he proposes to es
tablish or operate a seaplane base. 
The PAA will study the proposal and 
advise the applicant, district engineer, 
and other interested parties as to the 
effects of the proposal on the use of 
airspace. The dist:ict engineer will 
therefore refer any objections regard
ing the effect of the proposal on the 
use of airspace to the PAA, and give 
due consideration to its recommenda
tions when evaluating the general 
public interest. 

(3) If the seaplane base would serve 
air carriers licensed by the Civil Aero
nautics Board, the applicant must re
ceive an airport operating certificate 
from the FAA. That certificate re
flects a determination and conditions 
relating to the installation, operation, 
and maintenance of adequate air navi
gation facilities and safety equipment. 
Accordingly, the district engineer may, 
in evaluating the general public inter
est, consider such matters to have 
been primarily evaluated by the FAA. 

(4) Por regulations pertaining to sea
plane landings at Corps of Engineers 
projects, see § 327.4 of this part. 

Ck) Foreign trade zones. The Foreign 
Trade Zones Act (48 Stat. 998-1003, 19 
U.S.C. 81a to 8lu, as amended) author
izes the establishment of foreign-trade 
zones in or adjacent to United States 
ports of entry under terms of a grant 
and regulations prescribed by the For
eh:n-Trade Zones Board. Pertinent 
regulations are published at Title 15 of 
the Code of Pederal Regulations, Part 
400. The Secretary of the Army is a 
member of the Board, and construc
tion of a zone Is under the supervision 
of the district engineer. Laws govern
ing the navigable waters of the United 
States remain applicable to foreign
trade zones, including the general re
quirements of these regulations. Eval
uation by a district engineer of a 
permit application may give recognl-

tlon to the consideration by the Board 
of the general economic effects of the 
zone on local and foreign commerce, 
general location of wharves and facili
ties, and other factors pertinent to 
construction, operation, and mainte
nance of the zone. 

PAnT 323-PERMITS Fon DIS-
CHARGES OF DnEDGEO OR FILL 
MATEIUAL INTO WATERS OF THE 
UNITED STATES 

Sec. 
323.1 General. 
323.2 Definitions. 
323.3 Discharges requiring permits. 
323.4 Discharges not requiring permits. 
323.5 Program transfer to States. 
323.6 Special pollcies and procedures. 

AUTHORITY: 33 U.S.C. 1344. 
SOURCE: 47 PR 31810, July 22, 1!182, unle:;:; 

otherwise noted. 

§ 323.1 General. 

This regulation prescribes, in add!- . 
tion to the general policies of 33 CFR 
Part 320 and procedures of 33 CFR 
Part 325, those special policies, prac
tices, and procedures to be followed by 
the Corps of Engineers In connection 
with the review of applications for De
partment of the Army permits to au
thorize the discharge of dredged or fill 
material Into waters of the United 
States pursuant to Section 404 of the 
Clean Water Act (33 U.S.C. 1344) 
<hereinafter referred to as Section 
404). See 38 CFR 320.2(g). Certain dis
charges of dredged or fill material into 
waters of the United States are also 
regulated under other authorities of 
the Department of the Army. These 
Include dams and dikes In navigable 
waters of the United States pursuant 
to Section 9 of the River and Harbor 
Act of 1899 (S3 U.S.C. 401; see 33 CFR 
Part 321) and certain structures or 
work In or affecting navigable waters 
of the United States pursuant to Sec
tion 10 of the River and Harbor Act of 
1899 (33 U.S.C. 403; see 33 CFR Part 
322). A Department of the Army 
permit will also be required under 
these additional authorities If they are 
applicable to activities Involving dis
charges of dredged or fill material Into 
waters of the United States. Appli
cants for Department of the Army 
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permits under this part should refer to 
the other cited authorities and imple
menting regulations for these addi
tional permit requirements to deter
mine whether they also are applicable 
to their proposed activities. 

§ 323.2 DefinitionH. 
Por the purpose of this regulation, 

the following terms are defined: 
(a) The term "waters of the United 

States" means: 1 

Cl) All waters which are currently 
used, or were used in the past, or may 
be susceptible to use in interstate or 
foreign commerce, including all waters 
which are subject to the ebb and flow 
of the tide; 

(2) All interstate waters including~ 
interstate wetlands; 

(3) All other waters such as Intra
state lakes, rivers, streams (including 
intermittent streams), mudflats, sand· 
flats, wetlands, sloughs, prairie pot
holes, wet meadows, playa lakes, or 
natural ponds, the use, degradation or 
destruction of which could affect 
interstate or foreign commerce includ
ing any such waters: 

(I) Which are or could be used by 
interstate or foreign travels for recre
ational or other purposes; or 

(ii) From which fish or shellfish are 
or could be taken and sold in inter
state or foreign commerce; or 

(Iii) Which are used or could be used 
for Industrial purposes by Industries in 
interstate commerce; 

(4) All impoundments of waters oth
erwise defined as waters of the United 
States under this definition. 

(5) Tributaries of waters identified 
in paragraphs Ca)(l) through (a)(4) of 
this section; 

(6) The territorial sea; 
<7> Wetlands adjacent to waters 

Cother than waters that are them• 
selves wetlands> Identified In para
graphs (a)Cl) through Ca)C6) of this 
section. Waste treatment systems, in
cluding treatment ponds or lagoons 

'The terminology used by the CW A lH 
"navigable waters" which ts defined In Sec
t!on 502(7) of the Act M "waters of the 
United States includh1g the territorial aeM." 
Por purposes of clarity, and to avoid confu
sion with other Corps of Engineers regulato
ry programs, the term "waters of the United 
States" is used throughout this regulation. 

• . § 323.2 

designed to meet the requirements of 
CWA (other than cooling ponds as de
fined in 40 CPR 123.ll(m) which also 
meet the criteria of this definition) are 
not waters of the United States. 

Cb) The term ··navigable w.i.lers of 
the Un:ted States" means thusc waters 
of the United States that arc subject 
to the ebb and flow of the tide shore
ward to the mean high water mark 
and/or are presently used, or have 
been used in the past, or may be sus
ceptible to use to transport interstate 
or foreign commerce. <See 33 CPR 
Part 329 for a more complete defini
tion of this term.) 

(c) The term "wetlands" means 
those areas that are inundated or satu
rated by surface or ground water at a 
frequency and duration sufficient to 
support, and that under normal clr
cum:;tances do support, a prevalence 
of vegetation typically adapted for life 
in saturated soil conditions. Wetlands 
generally include swamps, marshes, 
bogs and similar areas. 

Cd) The term "adjacent" means bor
dering, contiguous, or neighboring. 
Wetlands separated from other waters 
of the United States by man-made 
dikes or barriers, natural river berm.>, 
beach dunes and the like are "adjacent 
wetlands.'' 

Ce) The term "lake" means a stand
ing body of open water that occurs in 
a natural depression fed by one or 
more streams from which a stream 
may flow, that occurs due to the wid
ening or natural blockage or cutoH of 
a river or stream, or that occurs In an 
isolated natural depression that Is not 
a part of a surface rlver or stream. 
The term also Includes a standlng 
body of open water created by artifi
cially blocking or restricting the flow 
of a river, stream, or tidal area. As 
used in this regulation, the term doc~ 
not Include artificial lakes or ponru 
created by excavating and/or diklrig 
dry land to collect and retain water for 
such purposes as stock watering, lrri· 
gatlon, settling basins, cooling, or rk< 
growing. 

(f) The term "ordinary high wate: 
mark" means that the line on tl11 
shore established by the fluctuation. 
of water and indicated by phy:,lca 
characteristics such as a clear, natun1 
line impressed on the bank; shelvlnr 
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changes in the character of soil; de
struction of terrestrial vegetation; the 
presence of litter and debris; or other 
appropriate means that consider the 
charactertics of the surrounding areas. 

(g) The term "high tide line" is the 
line used in Sec. 404 determinations 
and means a line or mark left upon 
tide flats, beaches, or along shore ob
jects that indicates the intersection of 
the land with the water's surface at 
the maximum height reached by a 
rising tide. The mark may be deter
mined by a line of oil or scum along 
shore objects, a more or less continu
ous deposit of fine shell or debris on 
the foreshore or berm, other physical 
markings or characteristics, vegetation 
Jines, tidal gages, or other suitable 
means Lhat delineate the general 
height reached by a rising tide. The 
term includes spring high tides and 
other high tides that occur with peri
odic frequency, but does not include 
storm surges in which there is a depar
ture from the normal or predicted 
reach of the tide due to the piling up 
of water against a coast by strong 
winds such as those accompanying a 
hurricane or other intense storm. 

(h) The term "headwaters" means 
the point on a non-tidal stream above 
which tl,e average annual flow is less 
than five cubic feet per second.• The 
District engineer may estimate this 
point from available data by using the 
mean annual area precipitation, area 
drainage basin maps, and the average 
runoff coefficient, or by similar 
means. 

(I) The term "dredged material" 
means material thc.t Is excavated or 
dredged from waters of the United 
States. 

<J> The term "discharge of dredged 
material" means any addition of 
dredeed material Into the waters of 
the United States. The term Includes, 
without limitation, the addition of 
dredged material to a specified dis
charge site located In waters of the 
United States and the runoff or over
flow from a contained land or water 

'1:-'or ,,I.reams that arc dry during Joni,: pc
rious of lhe year, district cni,:lnccrn may es
latilbt1 llue headwater point as that point on 
the strca111 where n flow of five cubic feet 
per ~ccoud i::; equaled or exceeded 50 percent 
of lilt• lime. 

disposal area. Discharges of pollutants 
into waters of the United States re
sulting from the onshore subsequent 
processing of dredged material that is 
extracted for any commercial use 
Cother than fill) are not included 
within this term and are subject to 
Section 402 of the Clean Water Act 
even though the extraction and depos
it of such material may require a 
permit from the Corps of Engineers. 
The term does not include plowing, 
cultivatine, seeding and harvesting for 
the product1un of food, fiber, and 
forest products. 

Ck) The term "fill material" means 
any material used for t.1e_primary pur
pose of replacing an aquatic area with 
dry land or of changing the bottom 
elevation of an waterbody. The term 
does not include any pollutant dis
charged into the water primarily to 
dispose of waste, as that activity is reg
ulated under Section 402 of the Clean 
Water Act. 

(1) The term "discharge of fill mate• 
rial" means the addition of fill materi
al Into waters of the United States. 
The term generally Includes, without 
limitation, the following activities: 
Placement of fill that is necessary to 
the construction of any structu,-e In a 
water of the United States; the build
ing of any structure or impoundment 
requiring rock, sand, dirt, or other ma
terial for its construction; site-develop
ment fills for recreational, Industrial, 
commercial, residential, and other 
uses; causeways or road fills; dams and 
dikes; artificial Islands; property pro
tection and/or reclamation devices 
such as rlprap, groins, seawalls, break
waters, revetments; beach nourish
ment; levees; fill for structures such as 
sewage treatment facilities, Intake and 
outfall pipes associated with power 
plants and subaqueous utlllty lines; 
and artificial reefs. The terms docs not 
Include plowing, cultivating, seedln1r 
and harvesting for the production of 
food, fiber, and forest products. 

<m> The term "Individual permit" 
means a Department of the Army au
thorization that Is issued following P 

case-by-case evaluation of a specific 
project Involving the proposed 
dlscharge(s) In accordance with the 
procedures of this regulation and JJ 
CPR Part 325 and a dt!lermination 
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that the proposed discharge is in the 
public interest pursuant to 33 CFR 
Part 320. ·t" 

(n) The term "general perm1 
means a Department of the Army. au
thorization that is issued on a nat!on
wide ("nationwide permits"> or region
al ("regional permits") basis for a cate
gory or categories of activities whe~: 

(1) those activities are substantiall:" 
similar In nature and cause o~ly min!
mal individual and cumulative envi
ronmental impacts; or 

(2) the general permit would result 
in avoiding unnece~ary duplication of 
regulatory control exercised by an
other Federal, state, or local agency 
provided It has been determined that 
the environmental consequences of 
the action are individually and cumu
latively minimal. (See 33 CFR 325.2(e) 
and 33 CFR Part 330). 

§ 323.3 DiHcharges requiring perrnitM. 

(a) General. Except as provided in 
§ 323.4 below, Departme~t of the 
Army permits will be reqmred for t~e 
discharge of dredged or fill material 
into waters of the United States. Cer
tain discharges specified in 33 CFR 
Part 330 are permitted by that regula
tion ("nationwide permits"). Other 
discharges may be authorized by _dis
trict or division engineers on a region
al basis ("regional permits"). If a dis
charge of dredged or fill material is 
not exempted by § 323.4 of this part or 
permitted by 33 CFR Part 330, an lnd~
vldual or regional Section 404 permit 
will be required for the discharge of 
dredged or fill material into waters of 
the United States. 

Cb) Activities of Federal agencies. 
Discharges of dredged or fill material 
Into waters of the United States done 
by or on behalf of any Federal agency, 
other than the Corps of Engineers (see 
33 CFR 209.145), are subject to the au
thorizlltlon procedures of these regula
tions. Agreement for construction or 
engim•erlng services performed for 

• other agencies by the Corps of Engi
neers does not constitute authorl:m
tion under the regulatlc.ns. Division 
u.nd district engineers will therefore 
advise Federal agencies and Instru
mentalities accordingly and cooperu.te 
to the fullest t!Xtent In expediting the 
processing of their applications. 

•• § 323.4 

ll 323.4 DiMchargcs not requiring permits. 

(a) General. Except as specified in 
paragraphs Cb) and Cc) of this section, 
any discharge of dredged or fill mate
rial that may result from any of the 
following activities is not prohibited 
by or otherwise subject to regulation 
under Section 404: 

(l)(i) Normal farming, silvlculture 
and ranching activities such as plow
ing, seeding, cultivating, minor drii:in
age, and harvesLH,g for the product10n 
of food, fiber, and forest products,_ or 
upland soil and water conservation 
practices, as defined in paragraph 
Ca)( 1 )(iii) of this section. 

(ii) To fall under this exemption, the 
• actlvitie:; specified in paragni.ph 

(a)(l)(i> of this section must be part of 
an established (i.e., on-going) farmmg, 
silviculture, or ranching operaLion. Ac
tivities on areas lying fallow as part of 
a conventional rotational cycle are 
part of an established oper~tion. Ac
tivities which bring an area mto farm
ing, silviculture, or ranching use a.re 
not part of an established oper~uon. 
An operation ceases to be established 
when the area on which it was con
ducted has been converted to another 
use or has lain idle so long that modi
fications to the hydrological _regime 
are necessary to resume operat10n:;. If 
an activity takes place outside . the 
waters of the United States, ~r If It 
docs not involve a discharge, 1t does 
not need a section 404 permit, whether 
or not It is part of an established farm
ing, silviculture, or ranching oper
ation. • 1 (iii)(A) Cultivating means phys1ca 
methods of i;oil treatm~nt employed 
within established farmmg, ranching 
and silviculture lands on farm, rauch, 
or forest crops to aid and Improve 
their growth, quality or yield. 

(ll) Harvesting means physical 1:1eas
urcs cniploycd directly up~n t~rm, 
forest, or rn11ch crops wnhm esta~
llshcd agricultural and s!lvlcultur«l 
lands to bring about their remov""l 
from farm, forest, or ranch Ian~. but 
docs not include the construct10n of 
farm, furcst, or ranch roads. 

(CJU) Minor Drainage means: 
Ci) Tile discharge of dredged or fill 

material incidental to conncctmg 
upland drainage facilities to waters ol 
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the United States, adequate to effect 
the removal of excess soil moisture 
from upland croplands. (Construction 
and maintenance of upland (dryland) 
facilities, such as ditching and tiling, 
wcidental to the planting, cultivating, 
protecting, or harve:.;ting of crops, in
volve no discharge of dredged or fill 
material into waters of the United 
States, and as such never require a 
Section 404 permit.); 

(ii) The discharge of dredged or fill 
material for the parpose of installing 
ditctling or other such water control 
facilities incidental to planting, culti
vating, protecting, or harvesting of 
rice, cranberries or other wetland crop 
species, where these activities and the 
discharge occur in waters of the 
United States which are in established 
use for such agricultural and silvicul
tural wetland crop production; 

(iii> llw discharge of dredged or fill 
material for the purpose of manipulat
ing the water levels of, or regulating 
the flow or dbtribution of water 
within, existing impoundments which 
have been constructed in accordance 
with applicable requirements of CWA, 
and which are in established use for 
the production of rice, cranberries, or 
other wetland crop species.' 

(iv) Tl1c d1schar1c:c of dredged or fill 
material im:idental to the emergency 
removal of sandbars, gravel bars, or 
other similar blockages which are 
formeti during flood flows or uther 
events, where such blockages close or 
constrict previously existing draln
ageways and, If not promptly removed, 
would result in damage to or loss of 
existing crops or would Impair or pre
vent the plowing, seeding, harvesting 
or cultivating crops on land In estab
lished use for crop production. Such 
removal docs not include enlarging or 
extending the dimensions of, or chang
ing the bottom elevations of, the af
fected drainageway as it existed prior 

'The provisions of paragraphs 
<a><lHi1iHCHJHiil and (itil of this section 
apply to ureas th11t arc In established use 
exclu~ively for wetland crop production 11B 
well u..s area,; In established use for conven
llonal wetland/non-wetland crop rotation 
<c.~ .. the rotations of rice nnd soybeallill 
Wlll'n, such rotation rPsults In the cyclical 
or 111t .. rmittcnt temporary dewaterlng of 
~ueh ureLL-,. 

to the formation of the blockage. Re
moval must be accomplished within 
one year of discovery of such block
ages in order to be eligible for exemp
tion. 

(2) Minor drainage In waters of the 
U.S. is limited to drainage within areas 
that are part of an established farm
ing or silviculture operation. It does 
not include drainage associated with 
the immediate or gradual conv.::rsion 
of a wetland to a non-wetland (e.g., 
wetland species ta upland species not 
typically adapted to life in saturated 
soil conditions), or conversion from 
one wetland use to another (for exam
ple, silviculture to farming). In addi
tion, minor drainage does not include 
the construction of DJlY canal, ditch, 
dike or other waterway or structure 
which drains or otherwL'ie significantly 
modifies a stream, lake, swamp, bog or 
any other wetland or aquatic area con
stituting waters of the United States. 
Any discharge of dredged or fill mate
rial into the waters of the United 
States incidental to the construction 
of any such structure or waterway re
quires a permit. 

CD) Plowing means all forms of pri
mary tillage, including moldboard, 
chisel, or wide-blade plowing, discing, 
harrov, ing and similar physical means 
utilized on farm, forest or ranch land 
for the breaking up, cutting, turning 
over, or stirring of soil to prepare it 
for the planting of crops. The term 
does not include the redistribution of 
soil, rock, sand, or other surficial ma
terials in a manner which changes any 
of area of the waters of the United 
States to dry land. For example, the 
redistribution of surface materials by 
blading, grading, or other means to fill 
In wetland areas ls not plowing. Rock 
crushing activities which result in the 
loss of natural drainage characierL,
tics, the reduction of water storage 
and recharge capabilities, or the over
burden of natural water filtration ca
pacities do not constitute plowing. 
Plowing will never involve a discharge 
of dredged or fill material. 

<E> Seeding means the sowing of 
seed and placement of seedlings to 
produce farm, ranch, or forest crops 
and Includes the placement of soil 
beds for seeds or seedlings on estab
lished farm and forest lands. 
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(2) Maintenance, including emergen
cy reconstruction of recently damaged 
parts, of currently serviceable struc
tures such a.s dikes, dams, levees, 
groins, riprap, breakwaters, causeways, 
bridge abutments or approaches, and 
transportation structures. Mainte
nance does not include any modifica
tion that changes the character, scope, 
or size of the original fill design. 
Emergency reconstruction must occur 
within a reasonable period of time 
afttr damage occnrs in order to qual
ify for this exemption. 

(3) Construction or maintenance of 
farm or stock ponds or irrigation 
ditches, or the maintenance (but not 
construction) of drainage ditches. Dis
charges associated with irrigation fa
cilities in the waters of the U.S. are in
cluded within the exemption unless 
the discharges have the effect of 
bringing these waters into a use to 
which they were not previously sub
ject and the flow or circulation may be 
Impaired or reach reduced of such 
waters. 

(4) Construction of temporary sedi
mentation basins on a construction 
site which does not include placement 
of fill material Into waters of the U.S. 
The term "construction site" refers to 
any site involving the erection of 
buildings, roads, and other discrete 
structures and the installation of sup
port facilities necessary for construc
tion and utilization of such structures. 
The term also Includes any other land 
areas which involve land-disturbing 
excavation activities, Including quarry
ing or other mining activities, where 
an increase In the runoff of sediment 
is controlled through the use of tem
porary sedimentation basins. 

(5) Any activity with respect to 
which a state has an approved pro
gram under section 208(b)(4) of CWA 
which meets the requirements of sec
tions 208(b)(4)CB) and CC). 

(6) Construction or maintenance of 
farm roads, forest roads, or temporary 
roads for moving mining equipment, 
where such road.8 are cornJtructed and 
maintained in accordance with best 
management practices <BMPs) to 
assure that flow and circulation pat
terns and chemical and biological 
characteristics of waters of the United 
States are not impaired, that the 
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reach of the waters of the United 
States is not reduced, and that any ad
verse effect on the aquatic environ
ment will be otherwise minimized. 
These BMPs which must be applied to 
satisfy this -.,rovision shall indut!e 
those detailea BMPs described in the 
state's approved program description 
pursuant to the requirements of -10 
CPR 12:3.4(h)<-1J, and shall also include 
the following baseline provisions: 

(l) Permanent roads <for farming or 
forestry activities), temporary access 
roads (for mining, forestry, or farm 
purposes) ancl skid trails (for log-ging) 
in waters oJ llie U.S. snall be held to 
the minimum feasible number, width, 
and total length consistent with the 
purpose of specific farming, silvicul
tural or mining operations, and local 
topographic and climatic conditions; 

(ii) All roads, temporary or perma
nent, shall be located sufficiently far 
from streams or other water bodies 
(except for portions of such roads 
which must cross water bodies) to mir.
imize discharges of dredged or fill ma
terial into waters of the U.S.; 

<iii) The road fill shall be bridged, 
culvertcd, or otherwise designed to 
prevent the restriction of expected 
flood flows; 

(iv) The fill shall be properly stabi
lized and lllalnlained during and fol
lowing construction to prevent ero
sion; 

(v) Discharges of dredged or fill ma
terial into waters of tl,e United States 
to construct a road fill shall be made 
In a manner that minimizes the en
croachment of truck!;, tractors, bull
dozers, or other htavy equipment 
within waters of the United States (In
cluding adjacent wetlands) that lie 
outside the lateral boundaries of the 
fill itself; 

(vi) In designing, constructing, and 
maintaining roads, vegetative dbturb
ance in the waters of the U.S. shall be 
kept to a minimum; 

evil) The design, construction and 
maintenance of the road crossing shall 
not disrupt the migration or other 
movement of those species of aquatic 
life inhabiting the water body; 

(viii) Borrow material shall be taken 
from upland sources whenever feasi
ble; 

641 



§ 323.5 • Titlo 33-Navigation and Navigablo Wators 

<ix) The discharge shall not take, or 
jeopardize the continued existence of, 
a threatened or endangered species as 
defined under the Endangered Species 
Act or adversely modify or destroy 
the'critical habitat of such species; 

(x) Discharges into breeding and 
nesting areas for migrntory waterfowl, 
spawning areas, and wetlands shall be 
avoided if practical alternatives exist; 

(xi) The discharge shall not be locat
ed in the proximity of a public water 
supply intake; · 

(xii) The discharge shall not occur In 
areas of concentrated shellfish produc
tion; 

<xiii) The discharge shall not occur 
in a component of the National Wild 
and Scenic River System; 

(xiv> The discharge of material shall 
consist of suitable material free from 
toxic pollutants in toxic amounts; and 

<xv) All temporary fills shall be re
moved In their entirety and the area 
restored to its original elevation. 

(b> If any discharge of dredged or 
fill material resulting from the activi
ties listed in paragraphs (a)(l)-(6) of 
this section contains any toxic pollut
ant listed under section 307 of CWA 
such discharge shall be subject to any 
applicable toxic effluent standard or 
prohibition, and shall require a 
permit. 

Cc) Any discharge of dredged or fill 
material Into waters of the United 
States incidental to any of the activi
ties identified in paragraphs (a)<l)-(6) 
of this section must have a permit 1f It 
Is part of an activity whose purpose ls 
to convert an area of the waters of the 
United Statt,:; Into a use to which it 
was not previously subject and the 
flow for circulation of waters of the 
United States may be impaired or the 
reach of such waters reduced. Where 
the proposed discharge will result in 
significant discernible alterations to 
flow or circulation, the presumption Is 
that flow or circulation may be Im
paired by such alteration.• 

• l•'or example, a permit will be required 
for the i:onvernton of a cypre:;s sw11mp to 
some otller use or the convernlon of a wet• 
la.nd from sllvtculLurnl to aKrlcultural use 
when there ts a discharge of dredged or fill 
material into waters of the United States In 
cunJ1111ct wn with construction of dikes, 
drai11a.:e ditches or other works or struc-

(d) Federal projects which qualify 
under the criteria contained in Section 
404(r) of CWA <Federal projects au
thorized by Congress where an EIS 
has been submitted to Congress prior 
to authorization or an appropriation> 
are exempt from Section 404 permit 
requirements, but may be subject to 
other state or Federal requirements. 

Ii 323.5 Program tran8fer to states. 
Section 404(h) of the Clean Water 

Act allows the Atlministrat.or of the 
Environmental Protection Agency to 
transfer administration of the Section 
404 permit program for discharges 
into certain waters of the United 
States to · qualified states. (The pro
gram cannot be transferred for those 
waters which are presently used, or 
are susceptible to use in their natural 
condition or by reasonable improve
ment as a means to transport inter
state or foreign commerce shoreward 
to their ordinary high water mark, In
cluding all waters which are subject to 
the ebb and flow of the tide shoreward 
to the high tide line, including wet
lands adjacent thereto). See 40 CFR 
Part 123 for procedure.I regulations for 
transferring Section 404 programs to 
states. Once a state's 404 program Is 
approved, the Corps of Engineers will 
suspend processing of Section 404 ap
plications In the applicable waters and 
will transfer pending applications to 
the state agency responsible for ad
ministering the program. District engi
neers will assist EPA and the states In 
any way practicable to effect transfer 
and will develop appropriate proce• 
dures to ensure orderly and expedl· 
tlous transfer. 

§ 323.6 Special policies and procedure11. 
(a) The Secretary of the Army ha.a 

delegated to the Chief of Engineers 
the authority to Issue or deny Section 
404 permits. Applications for permit.II 
for the discharge of dredged or fill ma• 
terlal Into waters of the United States 
will be reviewed in accordance with 

tures used to effect such conversion. A ,lts· 
charse which elevates the bottom of walen 
of the United States without convertlnii 11 
to dry land does not thereby reduce tilt 
reach of, but may alter the flow or clrcuu. 
lion of, waters of the United States. 
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guidelines promulgated by the Admin• 
istrator, EPA, under authority of Sec
tion 404(b) of the Clean Water Act. 
(See 40 CFR Part 230.) If the EPA 
15uidelines alone prohibit the designa
tion of a proposed disposal site, the 
economic impact on navigation and 
anchorage of the failure to authorize 
the use of the proposed disposal site 
will also be considered in evaluating 
whether or not the proposed discharge 
is in the public interest. 

(bl The Corps will not issue a permit 
where the regional administrator of 
EPA has notified the district engineer 
and applicant In writing pursuant to 
40 CFR 231.3(a)(l) that he intends to 
issue a public notice of a proposed de
termination to prohibit or withdraw 
the specification, or to deny, restrict 
or withdraw the use for specification, 
of any defined area as a disposal site 
In accordance with Section 404(c) of 
the Clean Water Act. However the 
Corps will continue to complete the 
administrative processing of the appli-

. cation while the Section 404(c) proce
dures are underway Including comple
tion of final coordination with EPA 
under 33 CFR Part 325. 

PART 324-PERMITS FOR OCEAN 
DUMPING OF DREDGED MATERIAL 

Sec. 
3H.l General. 
3:lU Definitions. 
3:14.3 Activities requiring permits. 
3:l-l.4 Special procedures. 

AUTHORITY: 33 U.S,C. 1413. 

SOURCE: 47 FR 31814, July 22, 1982, unless 
otherwise noted. 

1324.1 General. 
This regulation prescribes In addi

tion to the general policies of 33 CFR 
Part 320 and procedures of 33 CFR 
Part 325, those special policies, prac• 
llces and procedures to be followed by 
tne Corps of Engineers In connection 
with the review of applications for De
partment of the Army permits to au
thorize the transportation ot dredged 
material by vessel or other vehicle for 
tht purpose of dumping it In ocean 
•~,alers at dumping sites designated 
ur,dcr 40 CFR Part 228 pursuant to 
S,·cUon 103 of the Marine Protection, 
Re.search and Sanctuaries Act of 1972, 
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as amended (33 U.S.C. 1413) <herein
after referred to as Section 103). See 
33 CFR 320.2(h). Activities involving 
the transportation of dreJged material 
for the purpose of dumping in the 
ocean waters also require Department 
of the Army permits under Section 10 
of the River and Harbor Act of 1899 
(33 USC 403) for the dredging in navi
gable waters of the United States. Ap
plicants for Department of the Army 
permits under this Part should also 
refer to 33 CFR Part 322 to satisfy the 
requirements of Section 10. 

§ 324.2 Definitionl!. 

For the purpose of this regulation, 
the following terms are defined: 

(a) The term ··ocean waters" means 
those waters of the open sea.s lying 
seaward of the base line from which 
the territorial sea is ··c1easurcd, as pro
vided for in the Convention on the 
Territorial Sea and the Contiguous 
Zone (15 UST 1606: TIAS 5639). 

(b) The term "dredged material" 
means any material excavated or 
dredged from navigable waters of the 
United States. 

(c) The term •·transport" or "trans
portation" refers to the carriage and 
related handling of dredged material 
by a vessel or other vehicle. 

§ 324.3 Acthities requiring permits. 

(a) General. Department of the 
Army permits are required for the 
transportation of dredged material for 
the purpose of dumping It In ocean 
waters. 

(b) Activities of Federal agencies. < U 
The transportation of dredged materi
al for the purpose of disposal In ocean 
waters done by or on behalf of any 
Federal agency other than the activi
ties of the Corps of Engineers are sub• 
ject to the procedures of this regula
tion. Agreement for construction or 
engineering services performed , fo_r 
other agencies by the Corps of Eng,
neers docs not constitute authoriza
tion under these regulatloru;. Division 
and district engineers will therefore 
advise Federal agencies accordingly 
and cooperate to the fullest exte_nt in 
the expeditious processing of their ap
plications. The activities of the Corps 
of Engineers that Involve the traru;-
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portation of dredged material for dis
posal in ocean waters are regulated by 
33 CFR 209.145. 

(2) The policy provisions set out in 
3:i CFR 320.4.(j) relating to state or 
local authorizations do not apply to 
work or structures undertaken by Fed
eral agencies, except where compli
ance with non-Federal authorization is 
required by Federal law or Executive 
policy. Federal agencies are required 
to comply with the substantive and 
procedural state, interstate, and local 
water quality standards and effluent 
limitations as are applicable by law 
that are adopted in accordance with or 
effective under the provisions of the 
Clean Water Act and the Marine Pro
tection, Research and Sanctuaries Act 
of 1972, as amended, and related laws 
In the design, construction, manage
ment, operation, and maintenance of 
their respective facilities. <See Execu
tive Order No. 12088, dated October 
18, 1978.) They are not required, how
ever, to obtain and provide certifica
tion of compliance with effluent limi
tations and water quality standards 
from state or interstate water pollu
tion control agencies in connection 
with activities involving the transport 
of dredged material for dumping Into 
ocean waters beyond the territorial 
sea. 

Ii 324.·i Speciul procedures. 

The Secretary of the Army has dele
gated to the Chief of Engineers the 
authority to issue or deny section 103 
permits. The following additional pro
cedures shall also be applicable under 
this regulation. 

(al Public notice. For all applica
tions for section 103 permits, the dis
trict engineer will issue a public notice 
which shall contain the Information 
specified in 33 CFR 325.3. 

(bl Evaluation. Applications for per
mits for the transportation of dredged 
material for the purpose of dumping It 
in ocean waters will be evaluated to 
deteri~ine whether the proposed 
durnpmg will unreasonably degrade or 
endang_cr human health, wellare, or 
amcmlles, or the marine environment 
e~olo_idcal systems or economic poteu: 
t1ahl1cs. In maklni,: lhls evaluation crl
ticria established by the Admlnl~tra
tor, EPA, pursuant to section 102 of 

the Marine Protection, Research and 
Sanctuaries Act of 1972, as amended, 
shall be applied including an evalua
tion of the need for the ocean dump
ing and including the availability of al
ternatives to ocean dumping. Where 
ocean dumping is determined to be 
necessary, the district engineer will, to 
the extent feasible, specify disposal 
sites using the recommendations of 
the Administrator pursuant to section 
102(c) of the A,!:t. See 40 CFR Parts 
220 to 229. 

(c) EPA review. If the Regional Ad
ministrator, EPA, advises the district 
engineer that the proposed dumping 
will comply with the criteria, the dis
trict engineer shall complete his eval
uation of the section 103 application 
under this regulation and 33 CFR 
Parts 320 and 325. If, however, the Re
gional Administrator advises the dis
trict engineer that the proposed 
dumping will not comply with the cri
teria, the district engineer will proceed 
as follows. 

< 1 l The district engineer shall deter
mine whether there is an economically 
feasible !ilternatlve method or site 
available other than the proposed 
ocean disposal site. If there are other 
feasible alternative methods or sites 
available, the district engineer shall 
evaluate· them in accordance with 33 
CFR Parts 320, 322, 323, 325 and this 
regulation, as appropriate. 

(2) If the district engineer makes a 
determination that there Is no eco• 
nomlcally feasible alternative method 
or site available, and the proposed 
project Is otherwise found to be in the 
public interest, he shall so advise the 
Regional Administrator of his intent 
to lssue the permit setting forth his 
reasons for such determination. 

(d) EPA objectton. If the Regional 
Administrator advises, within 15 days 
of the notice of the Intent to issue, 
that he will commence procedure11 
specified by section 103<c) of the 
Marine Protection, Research, and 
Sanctuaries Act of 1972 to prohibit 
designation of the disposal site, the 
case will be forwarded to the Chief of 
Englneera for further coordination 
with the Administrator, EPA, and de
cision. The report forwarding the case 
will contain, In addition to the analysis 
required by 33 CI<'R 325.11, an analysis 
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of whether there are other economi
cally feasible methods or sites avail
able to dispose of the dredged materi
al. 

(e) Chief of Engineers review. The 
Chief of Engineers shall evaluate the 
permit application and make a deci
sion to deny the permit or recommend 
Its issuance. If the decision of the 
Chief of Engineers ls that ocean 
dumping at the proposed disposal site 
is required because of the unavailabil
ity of economically feasible alterna
tives, he shall so certify and request 
that the Secretary of the Army seek a 
waiver from the Administrator, EPA, 
of the criteria or of the critical site 
designation in accordance with 40 
CFR 225.4. ' 

PART 325-PROCESSING OF DEPART-
MENT OF THE ARMY PERMITS 

Sec. 
325.l Applications for permits. 
325.2 Processlnic of applications. 
325.3 Public notice. 
325.4 Conditioning of permits. 
325.5 Forms of permits. 
325.6 Duration of permits. 
325.7 Modification, suspension, or revoca-

tion of authorizations. 
325.8 Authority to issue or deny permits. 
325.9 [Reserved) 
325.10 Publicity. 
APPENDIX A-PERMIT FORM 

AUTHORITY: 33 u.s.c. 401 et seq.; 33 USC 
1344; 33 USC 1413. 

SOURCE: 47 FR 31815, July 22, 1982, unless 
otherwise noted. 

{l 325.1 Applicutlons for permits. 
(a) General. The processing proce

dures of this regulation <Part 325) 
apply to any Department of the Army 
permit. Special procedures and addi
tional information are contained in 33 
CFR Parts 320 through 324 and Part 
330. This Part Is arranged In the ba.'ilc 
tlmlni,: sequence used by the Corps of 
Engineers in proctsslng applications 
for Department of the Army permits. 
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Information forseeably required for 
later Federal action. The district engi
neer will establish local .procedures 
and policies including appropriate 

· publicity programs which will allow 
potential permit applicants to contact 
the district engineer or the staff ele
ment to request pre-application con
sultation. Upon receipt of such re
quest, the district engineer will u.ssure 
the conduct of an orderly process 
which may involve other staff ele
ments and affected agencies <Federal, 
state, or local) and the public. This 
early process should be brief but thor
ough so that the applicant may begin 
to assess the viability of some of the 
more obvious alternatives in the 
permit application. The district engi
neer will endeavor at this stage, to 
provide the applicant with all helpful 
information necessary in pursuing the 
application, including factors which 
the Corps must consider in its permit 
decision making process. Wheneve1 
the district englnee1 becomes aware ol 
planning for work which may requir1 
a Department of the Army permit arn 
which would involve the preparatlor 
of an environmental document, ht 
shall contact the principals involved ti 
advise them of the requirement fo 
the permit(s) and the attendant publi, 
interest review including the develop 
ment of an environmental document 
Whenever a potential permit applican 
indicates the intent to submit an ap 
plication for work which may requir, 
the preparation of an envlronmenta 
document, a single point of conti.c 
shall be designated within the di~ 
trlct's regulatory staff to effective! 
coordinate the regulatory process, it, 
eluding the National Envlronment.i 
Policy Act <NEPA) procedures and a 
attendant reviews, meetings, hearing: 
and other actions, Including the sco1 
Ing process If appropriate, leading to 
decision by the district englnec 
Effort devoted to thb process shoul 

(bl Pre-application consultation for 
major applications. The district staff 
element having responsibility for ad
ministering, processing, and enforcing 
Federal laws and regull~tlollll relating 
to the Corps of Engineers regulatory 
program shall be available to advlt;e 
potential applicants of studies or other 

be commensurate with the likelihoc 
of a permit application actually btir 
submitted to the Corps. 'fhe rcgulat 
ry staff coordinator shall maintuin i 

open relationship with each appilca1 
er his consultll.nts so as to ru;surc tt1 
the applicant is fully aware of the su 
stance (both quantitative and qualit 
live) of the data required by the d 
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trict engineer for use in preparing an 
environmental assessment or an envi
ronmental impact statement <EIS>. 
The actual development of the scope 
of data required in cases requiring an 
EIS should be the product of the 
formal ··scoping" process discussed in 
33 CPR Part 230. 

<c> Application Jann. Any person 
proposing to undertake any activity. 
requiring Department of the Army au
thorization as specified in 33 CFR 
Parts 321 through 324 (except activi
ties already authorized by general 
permit) must apply for a permit to the 
district engineer in charge of the dis
trict where the proposed activity is to 
be performed. Applications for permits 
must be prepared utilizing the pre
scribed application form <ENG Form 
4345, 0MB Approval No. 0MB 49-
h,;; 120). The form may be obtained 
from the district engineer having Ju
risciiction over the waters in which the 
proposed activity will be located. Local 
variations of the application form for 
purposes of facilitating coordination 
with state and local agencies may be 
used. 

Cd) Co11tent of application. (1) Gen
erally, the application must include a 
complete description of the proposed 
activity includmg necessary drawings, 
sketches or plans sufficient for public 
notice (the applicant is not expected 
to submit detailed engineering plans 
and sr;ecifications); the location, pur
p,,se and intended use of the proposed 
activity; scheduling of the activity; the 
nanll:s and addrc~e:"' of adjoining 
property owners: the location and dl
mension.s of adjacent structures; and a 
list of authorizations requiri::d by 
other Pcderal, interstate, state or local 
agencies far the work, ine;luding all ap
proval:; received or denials already 
made. Sec r.lso section 325.3 for infor
mation re4uired to be In public no
tices. Distrlet and division engineers 
are not authorized to develop addition
al information forms and will limit re
quests for additional information to 
those cases where the specific lnfor-
1nati011 is essential to complete an 
evaluation of the prcposal's impact on 
the public interest. 

<2J All activities which the applicant 
plan;; to undertake which are reason
ably rel:i.te:d to the same project and 

for which a Department of the Army 
permit would be required should be in
cluded In the same permit application. 
District engineers should reject, as in
complete, any permit application 
which falls to comply with this re
quirement. For example, a permit ap
plication for a marina will include 
dredging required for access as well as 
any fill associated with construction of 
the marina. 

(3J If the activity would involve 
dredging in navigable waters of the 
United States, the application must in
clude a description of the type, compo
sition and quantity of the material to 
be dredged, the method of dredging, 
and the site and plans for .disposal of 
the dredged material. 

<4> If the activity would include the 
discharge of dredged or fill material in 
the waters of the United States or the 
transportation of dredged material for 
the purpose of disposing of it in ocean 
waters, the application must Include 
the source of the material; the pur
pose of the discharge, a description of 
the type, composition and quantity of 
the material; the method of transpor
tation and disposal of the material; 
and tbe location of the disposal site. 
Certification under Section 401 of the 
Clean Water Act is required for such 
discharges into waters of the United 
States. 

(5) If the activity would include the 
construction of a filled area or pile or 
float-supported platform, the project 
description must Include the use of 
and spec!flc structures to be erected 
on the fill or platform. 

(6) If the activity would Involve the 
construction of an impoundment 
structure, the applicant may oe re
quired to demonstrate that the struc
ture complies with estublishcd state 
dam safety criteria or that the struc
ture has been designed by qualified 
persons and, In appropriate case.s, In
dependently revlcwed (and modified as 
the review would Indicate) by similarly 
qualified persons. No specific design 
criteria are to be prescribed nor is an 
Independent detailed engineering 
review to be made by the district engi
neer. 

<7> Signatures on application. The 
application must be signed by the 
person who desires to undertake the 
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proposed activity or by a duly author
ized agent if accompanied by a state
ment by that person designating the 
agent. In either case, the signature of 
the applicant or the agent will be un
derstood to be an affirmation that he 
possesses the requisite property inter
est to undertake the activity proposed 
in the application, except where the 
lands are under the control of the 
Corps of Engineers, in which cases the 
district engineer will coordinate the 
transfer of the real estate and the 
permit action. An application may in
clude the activity of more than one 
owner provided the character of the 
activity of each owner is similar and in 
the same general area and each owner 
submits a statement designating the• 
same agent. 

(e) Additional in/onnation. In addi
tion to the information indicated in 
paragraph <d> of this section the appli
cant will be required to furnish only 
such additional information as the dis
trict engineer deems essential to assist 
in the evaluation of the application. 
Such additional information may in
clude environmental data and Infor
mation on alternate methods and sites 
as may be necessary for the prepara
tion of the required environmental 
documentation. 

<f> Fees. Fees are required for per
mits under Section 404 of the Clean 
Water Act, Section 103 of the Marine 
Protection, Research and Sanctuaries 
Act of 1972, as amended, and Sections 
9 and 10 of the River and Harbor Act 
of 1899. A fee of $100.00 will be 
charged when the pl:mned or ultimate· 
purpose of the project Is commercial 
or industrial In nature and Is In sup
port of operations that charge for the 
production, distribution or sale of 
goods or services. A $10.00 fee will be 
charged for permit applications when 
the proposed work Is non-commercial 
In nature and would provide pcraonul 
benefits that have no connection with 
a commercial enterprlae. The final de
cision as to the basis for a fee <com
mercial vs. non-commercial> ahall be 
solely the responsibility of the district 
engineer. No fee will be charged If the 
applicant withdraws the application 11.t 
any time prior to Issuance of the 
permit or If the permit Is denied. Col
lection of the fee will be deferred until 

• § 325.2 

the proposed activity has been deter
mined to be in the public interest. At 
that time, the district engineer will 
furnish the applicant two copies of the 
unsigned permit for his signature. Ile 
will also notify the applicant of the re
quired fee and will request that any 
check or money order be made p:.;y
able to the Treasurer of the Uniteu 
States. The permit will then be issued 
upon receipt of the application fee and 
the two signed permit copies. Multiple 
fees are not to be charged if more 
than one law is applicable. Any modifi• 
cation significant enough to require 
publication of a public notice will also 
require a fee. No fee will be a,,ses.-,cd 
when a permit is transferred from one 
property owner to another. No fees 
will be chll.rged for time extension:;, 
general permits or letters of permis
sion. Agencies or instrumentalities of 
Federal, state or local governments 
will not be required to pay any fee in 
connection with permits. 

ti 325.2 Proce88ing of applicationK. 

(a) Standard procedures. (1) When 
an application for a permit is received, 
the district engineer shall immediately 
assign it a number for identification, 
acknowledge receipt thereof, and 
advise the applicant of the number a..s• 
signed to it. He shall review the appli
cation for completeness, and If the up
plication Is incomplete, request from 
the applicant within 15 days of receipt 
of the a.pplicatlon any additional in
formation necessary for further proc
essing. 

(2) Within 15 days of receipt uf 1dl 
Information required in accordance 
with Sec. 325.l(d) of this Pllrt, the l.ll.:i· 
trict engineer will issue a public 110L1c.: 

as de.scribed In Sec. 325.3 of thb p,,n 
unless specifically exempted br oth<.:r 
provisions of this regulation. Tile Jl:;
trlct engineer will li;sue u :;uppkn1t·n• 
tal, revl:;ed, or corrected public noliee 
If ln his view there Is a cha11bc• 111 tli<. 
application data that would u.ifect Ll1t: 
public's review of the proposal. 

(3) The dl,;trict englm:t·r Wlll cull ,lll· 
er all comments rl'L:civhl 111 r1·.;pu1,:,e 
to the public notkc In hb :iuL:.,·qu,:;,l 
actloni; on the permit uppl1cal1,H1. He· 
celpt of tlle comments will be ucknowl
edged tllld Llwy will lie mude a 1rnrt ,H 
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the_ ad!ninilitrative record of the appll
cat10n. Comments received as form let
ters or petitions may be acknowledged 
as a group to the person or organiza
t10n responsible for the form leLter or 
pctitio,·,. If comment., relate to mat
ters within the special expertise of an
o~her l"ederal agency, the district en
guaeer rnay :,~ek the advise of that 
a_gency. At the earliest pre.cticable 
tune, the applicant must be given the 
opportunity to furnish the district en
g111eer l11s proposed resolution or re
buttal to all objections from other 
Gove~nment agencies and other sub
s~anuve adverse comments before 
tu~al rlecision will be made on the ap
~llcat10n. The applicant may voluntar
ily elect to contact objectors in an at
tempt to resolve objections but will 
not be required to do so. 

<·!) Tt~e district engineer will follow 
.t\PPendiX B of 33 CF'R Part 230 for en
vironmental procedures and documen
tation required by the National Envi
ronm~utal _Policy Act of 1969. A 
permit_ application will require either 
an environmental assessment or an en
y1ronmental Impact statement unless 
it Is included within a categorical ex
clusion. 

(5J The district en~inee1 will also 
evahmte the application to determine 
tnt;, !leed for a public hearing pursuant 
to J3 CPR Part 327. 

(6) After all above actions have been 
completed, the d1,-trict engineer will 
determine In t1.ccord1mce with the 
record and applicable regulations 
\V~ether or not the permit should be 
issued. He shall prepare a Statement 
of Findings <SOP> or, where an EIS 
has been prepared, a Record of Deci
sion <ROD), on all permit decisions 
The SOI<' or ROD shall include th~ 
district englnP-er's views on the proba
tile effect of th;! proposed work on th 
public Interest Including conformlt~ 
w_lth the guidelines published for the 
d1schu.rge of dredged or fill material ln 
waters of the United Stutes (40 CFR 
Part _230) or with the criteria for 
dumping of dredged material In ocean 
water:; <40 CPR Parts 220 to 220) if 
applleable, and Lhe conclusions of th 
<..11slnct engineer. The SOF or RO~ 
:,hall be dated, signed, and included 1 
the record prior to final action on th n 
applleallun. Where the district engi 

neer _has delegated authority to sign 
P_er~mts for and in his behalf, he may 
s1m1larly delegate the signing of the 
SOF or ROD. If a permit is warranted 
the district engineer will determin~ 
the special conditions, if any, and du
:ation which should be incorporated 
mto the permit. In accordance with 
th~ authorities specified in § 325.8 of 
this Part, the district engineer will 
take final action or forward the appli
cation with all pertinent comments 
records, and studies, including th~ 
final EIS or environmental assess
ment, through channels to the official 
authorized tu make the final decision. 
The report forwarding the application 
for_ decision will be in the format pre
scnbed by the Chief of Engineers. Dis
trict and division engineers will notify 
the applicant and Interested F'ederal 
and state agencies that the application 
has been forwarded to higher head
quarters. The district or division engi
neer may, at his option, disclose his 
recommendation to the news media 
and other interested parties, with the 
caution that it is only a recommenda
tion and not a final decision. Such dls
clo~ure ls encouraged in permit cases 
which have become controversial and 
have been the subject of stories in the 
media or have generated strong public 
interest. In those cases where the ap
plication is forwarded for decision in 
the format prescribed by the Chief of 
Engineers, the report will serve as the 
SOForROD. 

< 7 l If the final decl!.lon Is to deny 
the permit, the applicant wlll be ad
vised in writing of the reason(s) for 
denial. If ,he final decision ls to issue 
the pcrwlt and a standard individual 
permit form will be used, the issuing 
official wlll forward two copies of the 
draft permit to the applicant for sig
nature accepting the conditions of the 
permit. The applicant will return both 
signed copies to the Issuing official 
who then wlll sign and date the pern1it 
and return one copy to the pennlttee. 
The permit ls not valid until signed by 
the issuing official. Letters of pennls
sion will be issued in letter form 
(signed by the Issuing official only). 
Final action on the permit application 
ls the signature on the letter notifying 
the applicant of the denial of the 
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permit or signature of the issuing offi
cial on the authorizing document. 

(8) The district engineer will publish 
monthly a list of permits issued or 
denied during the previous month. 
The list will identify each action by 
public notice number, name of appli
cant, and brief description of activity 
involved. It will also note that relevant 
environmental documents and the 
SOF's or ROD's are available upon 
written request and, where applicable, 
upon the payment of administrative 
fees. This list will be distributed to all 
persons who may have an interest in 
any of the public notices listed. 

(9) Copies of permits will be fur
nished to other agencies in appropri
ate cases as follows: 

(i) If the activity involves the con
struction of artificial islands, installa
tions or other devices on the outer 
continental shelf, to the Director, De
fense Mapping Agency, Hydrographic 
Center, Washington, D.C. 20390 Atten
tion, Code NS12 and to the Director, 
National Ocean Survey, NOAA, De
partment of Commerce, Rockville, 
Maryland 20852. 

(ll) If the activity involves the con
struction of structures to enhance fish 
propagation <e.g., fishing reefs) along 
the coasts of the United States, to De
fense Mapping Agency, Hydrographic 
Center and National Ocean Survey as 
in paragraph CaJ(9)(i) of this section 
and to the Director, Office of Marine 
Recreational Fisheries, National 
Marine Pisherles Service, Washington, 
D.C. 20235. 

(111) If the activity Involves the en.~c
tion of an aerial transmission line 
across a navigable water of the United 
States, to the Director, National 
Ocean Survey, NOAA, Department of 
Commerce, Rockville, Maryland 20852, 
reference C322. 

Civl If the activity Is listed In para
graphs (a)(9)(1), (11), or (ill) of this sec
tion or involves the transportation of 
dredged material for the purpose of 
dumping lt In ocean waters, to the ap
propriate District Commander, U.S. 
Coast Guard. · 

Cb) Procedures for particular types of 
pennit situations. (1) If the district 
engineer determines that water qual
ity certification for the proposed activ
ity ts necessary under the provisions of 
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Section 401 of the Clean Water Act, he 
shall so notify the applicant and 
obtain from him or the certifying 
agency a copy of such certification. 

- (I) The public notice for such activi
ty, which. will contain a statement on 
certification requirements (.see Sec. 
325.3(a)<8)), will serve as the notinea
tion to the Administrator of the Envi
ronmental Protection Agency <EPA) 
pursuant to Section 401CaH2l of the 
Clean Water Act. If EPA determines 
that the proposed discharge may 
affect the quality of the waters of any 
state other than the state in which 
the discharge will originate, it will so 
notify such other state, the district en
gineer, and the applicant. If such 
notice or a request for supplementul 
information Is not received within :rn 
days of issuance of the public noLice. 
the district engineer will assume EPA 
has made a negative determination 
with respect to Section 40Ha>C2l. If 
EPA does determine another st.,Le's 
waters may be affected, such state ha.:; 
60 days from receipt of EP A's notice 
to determine if the proposed discharge 
will affect the quality of it" waters so 
as to violate any water quality fcquire
meut in such state, to notify EP.'\ uni.I 
the district engineer in writing of its 
objection to perrnil issuance, and tu re
quest a public hearing. If such occur:,, 
the distnct engineer will hold a public 
hearing in the objecting stt,te. Except 
as stated below, the hearing will be 
conducted in accordance with 33 CF'H 
327. The is.sues to be corl.bldered at the 
public hearing will be limited to water 
quality impi,cts. EPA 1dll submit Its 
evaluation aud recommendatto11.:; 1<t 
the hearing with respect to the stute'.s 
objection to permit issuance. Br..,cd 
upon the recommendations of the ob
jecting state, EPA, and any u.dd1tional 
evidence presented at the hearing, the 
district engineer will condl tion the 
permit, if issued, In such a manner a., 
may be necessary to Insure compllanc~ 
with applicable water quality require
ments. If the Imposition of condit10w 
cannot, ln the district ent,:incer':, opin 
Ion, insure such compllance, he wil 
deny the permit. 

(Ill No permit will be granted unti 
required certification has been ob 
talned or has been waived. Waiver ma 
be explicit, or will be deemed to occu 
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if the certifying agency falls or refuses 
to act on a request for certification 
within sixty days after receipt of such 
a request unless the district engineer 
determines a shorter or longer period 
Is reasonable for the state to act. The 
request for certification must be made 
in accordance with the regulations of 
the certifying agency. In determining 
whether or not a waiver period has 
commenced or waiver has occurred, 
the district engineer will verify that 
the certifying agency has received a 
valid request for certification. If, how
ever, special circumstances Identified 
by the district engineer require that 
action on an application be taken 
within a more limited period of time, 
the district engineer shall determine a 
reasonable lesser period of time, advise 
the certifying agency of the need for 
action by a particular date and that, if 
certification is not received by that 
date, it will be considered that the re
quirement for certification has been 
waived. Similarly if it appears that cir
curastance:, may reasonably require a 
period of time loni:er than sixty days, 
the district engineer, based on Infor
mation provided by the certifying 
agency, will determine a longer rea
sonable period of time, not to exceed 
one year, at which time a waiver will 
be deemed to occur. 

<2) If the proposed activity is to be 
undertaken in a State operating under 
a coastal zone management program 
approved by the Secretary of Com
merce pursuant to the Coastal Zone 
.Manai:ement Act (see 33 CFR 
320.3(b)), the district engineer shall 
proceed as follows: 

<I> If the applicant is a Federal 
agency, and the application involves a 
Federal activity In or affecting the 
coastal zone, the district engineer 
shall forward a copy of the public 
notice to the agency of the state re
sponsible for reviewing the consisten
cy of Federal activities. The Federal 
agency applicant shall be responsible 
for complying with the Coa.-;tal Zone 
Management Act's directive_ for ensur
ing that Pederal agency activities are 
undertaken in a manner which Is con
sistent, to the maximum extent practi
cable, with approved Coastal Zone 
Management Programs. (See 16 CFR 
Part 9:iU.) If the State coastal zone 

agency objects to the proposed Feder
al activity on the basis of its inconsist
ency with the State's approved Coast
al Zone Management Program, the 
district engineer shall not make a final 
decision on the applicatio11 until the 
disagreeing parties have had an oppor
tunity to utilize the procedures speci
fied by the Coastal Zone Management 
Act for resolving such disagreements. 

(ii) If the applicant is not a Federal 
agency and the application involves an 
activity affecting the coastal zone, the 
district engi11~cr shall obtain from the 
applicant a certification that his pro
posed activity complies with and will 
be conducted in a manner that is con
sistent with the approved State Coast
al Zone Management Program. Upon 
receipt of the certification, the district 
engineer will forward a copy of the 
public notice (which will include the 
applicant's ccrtlfication statement) to 
the state coastal zone agency and re
quest its concurrence or objection. If 
the state agency objects to the certifi
cation or Issues u. decision indicating 
that the propoi:;ed activity requlrell 
further review, the district engineer 
shall not issue the permit until the 
state concurs with the certification 
statement or the Secretary of Com
merce determines that the proposed 
activity is consistent with the purposes 
of the Coastal Zone Management Act 
or is necessary in the interest of na
tional security. If the state agency 
falls to concur or object to a certifica
tion statement within six months of 
the state agency's receipt of the certi
fication statement, state agency con
currence with the cert!Iication state
ment shall be conclusively presumed. 
District engineers shall check ~· 'th the 
certifying agency at the end of the al
lotted period of time before determin
ing that a waiver has occurred. 

(ill) If the applicant Is requesting a. 
permit for work on Indian reservation 
lands which are in the coastal zone, 
the district engineer shall treat the ap
plication in the same manner as pre
scribed for a Federal applicant in para
graph (b)C2)(i) of this section. Howev
er, If the applicant is requesting a 
permit on non-trust Indian lands and 
the state CZM agency has decided to 
assert Jurisdiction over such lands, the 
district engineer shall treat the appll-
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cation In the same manner as pre
scribed for a non-Federal applicant in 
paragraph (b)(2)Cii) of this section. 

(3) If the proposed activity would in
volve any property listed or eligible for 
listing In the N&.tional Register of His
toric Places, the di.:itrict engineer will 
proceed in accordance with Corps Na
tional Historical Preservation Act 
counterpart implementing regulations. 

(4) If the proposed activity would 
consist of dredging of an access chan
nel and/or berthing facility associated 
with an &.uthorized Federal navigation 
project, the activity will be included in 
the planning and coordination of the 
construction or maintenance of the 
F'ederal project to the maximum 
extent feasible. Separate notice, hear
ing, and environmental documentation 
will not. be required for &.ctivities so In
cluded and coordinated; and the public 
notice Issued by the district engineer 
for these Federal and associa.ted non
Federal activities will be the notice of 
intent to Issue permits for thoi;e in
cluded non-Federal drectgln1: activities. 
The decl.slon whether to l:;:;ue or deny 
such a pemiit will be consistent with 
the decision on the Federal project. 
w1less special considerations applica
ble to the proposed activity are identi
fied. (See Sec. 322.5CC)). 

(5) AppUcations will be reviewed for 
the potential impact on threatened or 
er.dangered species pursuant to Sec
tion 'l of the Endangered Species Act 
as a.mended. If the district engineer 
determines that the proposed activity 
would not affect llstl!d .species or their 
critical habitat, he will include a state
ment to this effect In the public 
notice. If he l'.lnds that proposed activ
ity may Jeopardize the continued ex
istence of. listed species or destroy or 
adversely modify tht:ir critical habitat, 
he will initiate formal consultation 
procedures with the U.S. Fish and 
Wildlife Service or National Marine 
Fisheries Service by including a state
ment to this effect in the public notice 
(or will amer.d any previous notice as 
11.ppropriate). Public notice:; forwarded 
to the U.S. Fish and Wildlife Service 
or National Marine Fisheries Service 
will serve as the request for Informa
tion on whether any listed or proposed 
to be listed endangered or threatened 
species may be present in the area 
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which would be affected by the pro
posed activity, pursuant to Se.:tion 
7(c) of the Act. References, defini
tions, and consultation procedures are 
found in 33 CFR Part 306 and 50 CPR 
Part 402. 

(c) [Reserved] 
(d) Timing of process·lng of applica

tions. The district engineer will be 
guided by the following time !units for 
the indicated steps in the evaluation 
process: 

Cl> The public notice will be is.;;ued 
within 15 days of receipt of all Infor
mation required to be submitted by 
the applicant in uccordance with 
§325.1.Cd) of this part. 

<2> The comment period of tht! 
,public notice should not extt:ud 
beyond 30 days from the date of the 
notice. However, if circumstances war
rant, the district engineer raay exteud 
the conunent period up to an addition
al 30 days. 

(3) District engineers will decide on 
all applications not later than 60 days 
after r1,eelpt of u complete uppllcatlon, 
unlci,s (I) prccluclcd u,; a nn•Ltcr ut law 
or procedures required by law b..:e 
below), Cil) the c...:;e mw;t be referred 
to higher authonLy (see § 325.0 of th!..s 
part), (111) the conunent period is ex
tended, Clv> n timely rebuttal or resolu
tion of objections is not received from 
the applicant, <v> the processing u. sw,
pended at the request of the applic.1nt, 
or (vi) in!ormation needed by the dis
trict engineer for 11. decblun on the ap
plication cannot rea5onably be ob
tained within the 60-day period. Onl!e 
the cause for preventing the decision 
from being made within the nomu1.l 
60-day period hiu; been satlstlcd 01· 

eliminated, the t!0-da.y clock wlll ;;turt 
running again from where It wa.:, .su.s
p1mded. For example, If the commcut 
period Is extended by 30 d11.ys, the J1:,
trlct engineer will, absent other re
straints, decide on the applkatlon 
wltt.ln 90 days of receipt of a complcLc 
application. Certain laws (C!.K,, th~ 
Clea.n Water Act, the Cow;t&.l Zone 
Management Act, the National B11v1-
ronmental Policy Act, the N,Lt tuual 
Historic Preservation Act, the Preser
vation of Historical and Archeologlci.l 
Data. Act, the Endanaiered Species Act., 
the Wild and Scenic Rivers Act, &.nd 
the Marine_ Protection, Rcse&.rch 1, .. mi 
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Sanctuaries Act) require procedures 
such as state or other Federal agency 
certifications, public hearings, envi
ronmental impact statements, consul
tation, special studies and testing 
which may prevent district engineers 
from being able to decide certain ap
plications within 60 days. 

(4) Once the public comment period 
has closed (or, at the latest, on the 
ninetieth day following the public 
notice) and the district engineer has 
sufficient information to make his 
public interest determination, he 
should decide the permit application 
even though other agencies which 
may have regulatory jurisdiction have 
not yet granted their authorizations, 
except where such authorizations are, 
by F'ederal law, a prerequisite to 
making a decision on the Army permit 
application. Permits granted prior to 
other <non-prerequisite) authoriza
tions by other agencies should, where 
appropriate, be conditioned in such 
manner as to give those other authori
ties an opportunity to undertake their 
review without the applicant biasing 
such review by making substantial re
source commitments on the basis of 
the Army permit. In an unusual case, 
the district engineer may decide that 
due to the nature or scope of a specific 
proposal, it would be Prudent to defer 
taking final action until another 
agency has acted on its authorization. 
In such cases, he may advise the other 
agency of his position on the Army 
permit while deferring his final deci
sion. 

(5) If the applicant falls to respond 
within 45 days to any request or in
quiry of the district engineer, the dis
trict engineer may advise the appli
c11nt by certified letter that his appli
cation will be considered as having 
been withdrawn unless the applicant 
responds thereto within thirty days of 
the date of the letter. 

<e> Aliemative procedures. Division 
and district engineers are authorized 
to use alternative procedures as fol
lows: 

< 1 > Letters of pennisston. In tho11e 
casts subject to Section 10 of the 
Hlver and Harbor Act of 1899 in 
which, In the opinion of the district 
engineer, the proposed work would be 
minor, would not have significant ind!-

victual or cumulative impact on envi
ronmental values, and should encoun
ter no appreciable opposition, the dis
trict engineer may omit the publishing 
of a public notice and authorize the 
work by a letter of permission. Howev
er, he will coordinate the propo::;al 
with all concerned fish and wildlife 
agencies, Federal and state, as re
quired by the Fish and Wildlife Co
ordination Act. The letter of permis
sion will not used to authorize the dis
charge of dredged or fill material into 
waters of the United States nor the 
transportation of dredged material for 
purposes of dumping it in ocean 
waters. The letter of permission form 
is specified in § 325.5 of this part. 

(2) Regional pennits. Regional per
mits are a type of general permit as 
defined in 33 CFR 322.2(!) and 33 CFR 
323.2(n). They may be issued by a divi
sion or district engineer after compli
ance with the other procedures of this 
regulation. After a regional permit has 
been issued, individual activities fall
ing within those categories that are 
authorized by such regional permits 
do not have to be further authorized 
by the procedures of this regulailon. 
The issuing authority will determine 
and add appropriate conditions to pro
tect the public interest. When the is
suing authority determines on a case
by-case basis that the concerns for the 
aquatic environment so indicate, he 
may exercise discretionary authority 
to override the regional permit and re
quire an individual application and 
review. A regional permit may be re
voked by the issuing authority if it ls 
determined that It ls no longer in the 
public interest provided the proce
dures of Sec. 325.7 of this part are fol
lowed. Following revocation, applica
tions for future activities in areas cov
ered by the regional permit shall be 
processed as applications for individ
ual permits. No regional permit shall 
be issued for a period of more than 
five years. 

(3) Joint procedures. Division and 
district engineers are authorized and 
encouraged to develop Joint proce
dures with states and other Federal 
agencies with ongoing permit pro
grams for activities also regulated by 
the Department of the Army. Such 
procedures may be substituted for the 
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procedures in paragraphs (~J( 1) 
through (5) of this st:cli<~n provided 
that the ::ubstantive rt:qm~ements. o_f 
those sections are m:untamed .. D1v1: 
s1on and district engineers arc also en 
couraged to develop rnanagem~nt 
techniques such as joint agency r~~,ew 
meetings to expedite the de_c1s10n
making process. However, in domg S?, 
the applicant's rights to a full pubh_c 
interest review and indep~f:d_ent dec!
sion by the district or d1v1s1on engi
neer must be strictly observed. . .· . 

(4) Emergency :µroc_edure.s. Dn;1s1on 
engineers are authonzed to _approve 
special processing procedures m ;.fl:ler
gency situations. An •·emerge!1cy is a 
situation which would result m a.1:1 un
acceptable hazard to lif~. a s1i;mtlcant 
loss of property• or an immediate, ur:i
fcreseen, and sib'llificant econ?~1c 
hardship if corrective action re~ul!mg 
a permit is not undertaken w1thm a 
time perioJ less than the normal ti~e 
r.eeded to process the appl!cat1on 
under standard procedures. In ~mer

. gency situations, the district engmeer 
will explain the circumstances and re~
ommend special procedures to the di
vision engineer who will Instruct th~ 
diztrlct engineer as to further pr~cess
lng of the application. Even m an 
emergency situation, reasonable ef
forts will be made to receive comments 
from interested Federal, state, and 
local agencies and the affected public. 
Also notice of any special procedures 
authorized and their rationale Is to be 
appropriately published as soon as 
practicable. 

{I 325.3 Public notice. 
(a) General. The public ls the pri

mary method of advising all interested 
parties of the proposed activity for 
which a permit ls sought and of solicit• 
Ing comments and Information nece">• 
sary to evaluate the probable impact 
on the public interest. The notice 
must, therefore, include sufficient In
formation to give a clear understand
ing of the nature and magnitude of 
the activity to generate meaningful 
comment. The notice ,;hould Include 
the following Items of Information: 

(1) Applicable statutory &.uthorlty or 
authorities: 

(2) The name and address of the ap
plicant; 
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(3) The name or title, address and 
telephone number of _i~e C~rps em
ployee frc,m whom add1t10~1al mforma
tion concerning the r,.ppl!catlon may 
be obtained; 

(-iJ The location of the proposed ac-
tivity; . . f t l 

(5) A brief descr1pt10n o ~ ~e pro-
posed activity, its pur_po::;e an~ _mtend
ed use. so as to prov1ch! suf11c1cnt m: 
formation concerning the natu_re _01 
the activity to generate m':anmgru~ 
comments, including a de::;cr1pt10n ol 
the t.ype of structure~. 1f any, to_ be 
erected on fills, or pile or ~oa_t-»up
ported platforms, and a ctescr1pt1_on of 
the type, composition and c:uantltY of 
materials to be di::;charged or disposed 
of in the ocean; . 

(6) A plan and elevation ~r.a,✓1:ig 
showing the general and spec1f1c site 
location and character of ~11 prop~st:d 
activities, including the size relat10n
ship of the propo::;cd structures to the 
:::;ize of the impacted waterwiiy and 
depth of water in the area; 

(7) If the proposed activity would 
occur in the territorial ::;eas or ~cea~ 
waters a description cf the activity s 
relatio~ship to the baseline from 
which the territorial sea is measured; 

<8> A list of other government au
thorizations obtained or requested by 
the applicant, including required certi
fications relative to water quality, 
coastal zone management, or marine 
sanctuaries; 

<9> If appropriate, a statement that 
the activity is a categorical exclusion 
for purposes of the National Environ: 
mental Polley Act (see parag;aP_h 7 or 
Appendix B to 33 CFR Part 230), -

(10) A statement on endangered spe
cies <see Sec. 325.2(b)(5); 

Cll> A statement<s> on evaluation 
factors (see Sec. 325.3(b)); 

(12) Any other available Information 
hlch may assist interested parties In 

:valuating the likely Impact of the 
proposed activity, If any, on factors af
fecting the public Interest; 

(1 3) A reasonable period of tl'11C, 
normally thirty days but not le»s _ttu~n 
fifteen days from date of ma1llng, 
within which Interested parties may 
express their views concerning the 
permit application; 

<14) A statement that any person 
may request, In writing, within the 
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comment period specified in the 
notice, .that a public hearing be held to 
consider the application. Requests for 
public hearings shall state, with par
ticularity, the reasons for holding a 
public hearing; 

<15> Por non-Pederal applications in 
states with an approved Coastal Zone 
Management Plan, a statement on 
compliance with the approved Plan; 
u.nd 

< 16) In addition, for Section 103 
(ocean dumping) activities: 

Ci) The specific location of the pro
posed disposal site and its physical 
boundaries; 

(ii) A statement as to whether the 
proposed disposal site has been desig

. nated for use by the Administrator, 
EPA, pursuant to Section 102(c) of the 
Act; 

<iii> If the proposed disposal site hll.'l 
not been designated by the Adminis
trator, EPA, a description of the char
acteristics of the proposed disposal 
site and an explanation as to why no 
previously desib'llated disposal site is 
feasible; 

Civ) A brief description of known 
dredged material dischages at the pro
posed disposal site; 

<v> Existence and documented ef
fects of other authorized disposals 
that have been made in the disposal 
area <e.g., heavy metal background 
reading and organic carbon content); 

(vi) An estimate of the length of 
time during which disposal would con
tinue at the proposed site; and 

(vii) Information on the characteris
tics and cornpusitlon of the dredged 
material. 

Cb) Evaluation factors. A paragraph 
describing the various evaluation fac
tors on which decisions are br.sed shall 
be Included In every public notice. 

< 1 > Except us provided In paragraph 
(b)(3) of this sectiun, the following will 
be Included: 

The cteclslon whether to ISHue a permit 
will be bused on an evaluation of the proba
ble Impact lncludlnK cumulaUve Impacts of 
the proposed activity on the public Interest. 
Thul decision will reflect the national con
cern tor both protection and utilization of 
unporlunt resources. The benefit which rea
sonably may be expected to accrue from the 
proposals must be balanced against Its rea
sonably foreseeable detriments. All factors 
which may be relevant to the proposal will 

be considered Including the cumulative ef
fects thereof; among those are conservation, 
economics, aesthetics, general environmen
tal concerns, wetlands, cultural values, fish 
and wildlife values, flood hazards, flood 
plain values, land use, navigation, shoreline 
erosion and accretion, recreation, water 
supply and conservation, water quality, 
energy needs, safety production and, in gen
eral, the needs and welfare of the people. 

(2) If the activity would involve the 
discharge of dredged or fill material 
into the waters of the United States or 
the transportation of dredged material 
for the purpose of disposing of it in 
ocean waters, the public notice shall 
also indicate that the evaluation of 
the impact on the activity of thP 
public interest will include application 
of the guidelines promulgated by the 
Administrator, EPA under authority 
of Section 404(b) of the Clean Water 
Act (40 CFR Part 230) or of the crite
ria established under authority of Sec
tion 102Ca) of the Marine Protection, 
Research and Sanctuaries Act of 1972, 
as amended (40 CFR Parts 220 to 229), 
as appropriate. <See also 33 CFR Parts 
323 and 324). 

(3) In cases involving construction of 
artificial islands, installations and 
other devices on outer continental 
shelf lands which are under mineral 
lease from the Department of the In
terior, the notice will contain the fol
lowing statement: "The decision as to 
whether a permit will be Issued will be 
based on an evaluation of the Impact 
of the proposed work on navigation 
and national security." 

Cc) Distribution of public notices. Cl) 
Public notices will be distributed for 
posting In post offices or other appro
priate public places In the vicinity of 
the site of the proposed work and will 
be sent to the applicant, to appropri
ate city and county officials, to adjoin
Ing property owners, to appropriate 
state agencies, to appropriate Indian 
Tribes or tribal represenatlves, to con
cerned Federal agencies, to local, re
gional and national shipping and 
other concerned business and conser
vation organizations, to appropriate 
River Basin Commissions, to appropri
ate state and areawide clearing houses 
as prescribed by 0MB Circular A-95, 
to local news media and to any other 
Interested party. Coples of public no-
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tices will be sent to all parties who 
have specifically requested copies of 
public notices, to the U.S. Senators 
and Representatives for the area 
where the work is to be performed, the 
field representative of ~he Sec_retary 
of the Interior, the Regional 1?1rector 
of the Fish and Wildlife Service: the 
Regional Director of . the Nation.~! 
Park Service, the Reg10nal Admln1s
trator of the Environmental Prote~
tion Agency (EPA), the R~glonal DI
rector of the National Manne Fisher
ies Service of the Nation3:l _Ocea_nlc 
and Atmospheric Adn11n1strat10n 
(NOAA), the head of the sta_te i:-gency 
responsible for fish and _w1ldllfe re
sources the State H!stonc Preserva
tion Offictr, and the District Com-, 
mandcr, U.S. Coast Guard. 

(2) In addition to the general distri
bution of public notices cited above, 
notices will be sent to other addressees 
in appropriate cases as follows: . 

(I) If the activity would mvolve 
structures or dredgln!! along the 
shores of the seas or Great Lakes, to 
the Coastal Engineering Research 
Cent.er, Washington, D.C. 20016. 

(II) If the activity would involve c~~
struction of fixed structures or art1f1-
clal lslands on the outer ccntinental 
shelf or In the territorial seas, to the 
Assistant Secretary of Defense <M9:n
power, Reserve Affairs and Logistics 
CASD<MRA&L)), Washington, D.C. 
20310; the Director, Defense Mapping 
Agency (Hydrogn.phlc Center) Wash
ington, D.C. 20390, Attention, Code 
NS12; and the Director, National 
Ocean Survey, NOAA, Department of 
Commerce, Rockville, Maryland 20852, 
and to affected military Installations 
and activities. 

(Ill) If the activity Involves the con
struction of structures to enhance fish 
propagation (e.g., fishing reefs> along 
the coasts of the United States, to the 
Director, Office of Marine Recreation
al Fisheries, National Marine P1sherles 
Service, Washington, D.C. 20235. 

(Iv) If the activity Involves the con
struction of structures whlcb may 
affect aircraft operations or for pur
poses associated w Ith seaplane oper
ations, to the Regional Director of the 
Pcderal Aviation Administration. 

(v) If the activity would be In con
nection with a foreign-trade zone, lo 
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the Executive Secretary, Foreib'll· 
Trade Zones Board, Department of 
Commerce, Washington, D.C. 20230 
and to the appropriate District Direc
tor of Customs as Resident Represent
ative, 1',oreign-Trade Zones Bou.rd. 

(3) It is presumed that all interested 
parties and agencies will wish lo re
spond to public notices; therefore, a 
lack of response will be intcr_prcted a.-; 
meaning that thtre is no obJectlon to 
the proposed project. A copy ol the 
public notice with the lis_t of the ad
dresses to whom the notice was sent 
will be included in the record. If a 
question develops with respect to an 
activity for which another agency has 
responsibility and that othe~ agency 
has not responded to the public nol1t.:e, 
the district engineer may request It: 
contn1cnts. Wlu:111.:vcr u. response tu 1 

public notice has been recei\·~d irom 1 

member of Congress, either m beh~l 
of a constitutent or himself, the dis 
trlct engineer will inform the mernbe: 
of Congress of the final decision. 

§ 325.4 Conditioning of permits. 

(al General. The decision of wheth~ 
to issue a permit Is based on the publl 
Interest review describeJ In 33 CFl 
320.4. In order to protect the publ1~ Ir 
terest, projects may rcquire rnot.lulct 
tlons or conditions different frur 
what the applicant proposes. 

(bl Division and district engineer 
are authurlzed to modify or add cond 
tlons to proposals when: 

c 1) They are necessary to meet 
legal requirement, 

(2) They serve to meet a public 11 
terest objective, or 

(3) They will avoid or mltlg-~t:, a 
verse !m1;acts on fish and wild.lfe r 
sources. 

(cl Division and district englnee 
may modify or conclltlon pro??~~Js 
meet one of the objectives of ~ 32,i.4( 
of t-hls part when: 

< 1 > There are no local, state or oth 
Federal programs or policies 
achieve the objective of the dcslr, 
condition, and 

( 2) An agreement, enforceable , 
law between the applicant alld L 
party(les) concerned with the resour 
use I.:; not prac.tlcu.ble. 
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<d> Division and district engineers 
will ensure that any modifications or 
conditions imposed on an applicant's 
proposal are: 

< 1 > Directly related to the impacts of 
the proposal; and 

(2) Commensurate in scope and 
degree with the impacts of concern; 
and 

(3) Reasonably enforceable. 
Ce) Bonds. If the District Engineer 

has reason to consider that tl1e per
mittee might be prevented from com
pleting work which is necessary to pro
tect the public Interest, he may re
quire the permittee to post a bond of 
sufficient amount to indemnify the 
government against any loss as a 
result of corrective action it might 
take. 

II 325.5 FormH of permilll. 

Ca) General discussion. < 1) Depart
ment of the Army permits under this 
regulation will be in the form of indi
vidual permits or general permits. The 
basic format shall be ENG Form 1721, 
Department of the Army Permit <Ap
pendix A). 

(2) The general conditions included 
in ENG Form 1721 are normally appli
cable to all permits; however, some 
conditions may not apply to certain 
permits and may be deleted by the is
suing officer. Special conditions appli
cable to the specific activity will be In
cluded in the permit as necessary to 
protect the public interest in accord
ance with § 325.4 of this part. 

Cb) Individual pennits. Cl) Standard 
pennits. A standard permit is one 
which has been processed through the 
public interest review procedures, in
cluding publk notice and receipt of 
comments, described throughout this 
Part. The standard individual permit 
shall be Issued using ENG Form 1721. 

<2> Letters of pennisston. A letter of 
permission will be issued where proce
d urcs of § 325.2(e)(l) have been fol
lowed. It wlll be In letter form and will 
Identify the permlttee, the authorized 
work and location of the work, the 
statutory authority, any limitations on 
the work, a construction time limit 
and a requirement for a report of com
pleted work. A copy of the general 
conditions form ENG Form 1721 will 
be attached and wlll be Incorporated 

by reference into the letter of permis
sion. 

Cc) General pennits. (1) Regional 
pennits. Regional permits are a type 
of general permit as defined in 33 CFR 
322.2(!) and 33 CFR 323.2Cn). They 
may be issued by a division or district 
engineer after compliance with the 
other procedures of this regulation. If 
the public interest so requires, the is
suing authority may condition the re
gional permit to require a case-by-case 
reporting and· . acknowledgement 
system. However, no separate applica
tions or other authorization docu
ments will be required. 

(2) Nationwide pennits. Nationwide 
permits are a type of general permit 
and represent Department of the 
Army authorizations that have been 
issued by the regulation (33 CFR Part 
330) for certain specified activities na
tionwide. If certain conditions are met, 
the specified activities can take place 
without the need for an individual or 
regional permit. 

Cd) Section 9 pennits. Permits for 
structures under Section 9 of the 
River and Harbor Act of 1899 will· be 
drafted at Department of the Army 
level. 

§ 325.6 Duration of permits. 

<a> General. Department of the 
Army permits may authorize both the 
work and the resulting use. Permits 
continue in effect until they automati
cally expire or are modified, suspend
ed, or revoked. 

Cb) Structures. Permits for the exist
ence of a structure or other activity of 
a permanent nature are usually for an 
Indefinite duration with no expiration 
date cited. However, where a tempo
rary structure ls authorized, or where 
restoration of a waterway ls contem
plated, the permit will be of limited 
duration with a definite expiration 
date. 

(c) Works. Permits for construction 
work, discharge of dredged or fill ma
terial. or other activity and any con
struction period for a structure with a 
permit of indefinite duration under 
paragraph Cb> of this section will 
11peclfy time limits for completing the 
work or activity. The time limits may 
specify a date by which the work must 
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be started, normally one y~ar fro1;1 the 
date of issuance, and will specify a 
date by which the work must be _com
pleted. The dates will be e:itablls~ed 
by the issuing official and will provide 
reasonable times based on the scope 
and nature of the work involved. Per
mits issued for the transport of 
dredged material for the purpose of 
disposing of It in ocean waters will 
specify a completion date for the_ dis
posal not to exceed three years trom 
the date of permit issuance. 

(d) Extensions of time. An au_thoriza
tion or construction period will auto
matically expire if the permitte~ falls 
to request and receive an extension of 
time. Extensions of time may be grant
ed by the district engineer. The per
mittee must request the extension and 
explain the basis of the request, which 
will be granted only If the district en
gineer determines that an extension 
would be In the public interest. Re
quests for extensions will be processed 
in accordance with the regular proce
dures of § 325.2 of this part, Including 
issuance of a public notice, except that 
such processing is not required where 
the district engineer determines that 
there have b,, .i .,0 sil{niflcant changes 
in the attendant circumstances since 
the authorization was issued and that 
the work is proceeding essentially In 
accordance with the approved plans 
and conditions. 
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The permittee should be advised to 
apply for the new permit. six months 
prior to the time he wishes to do the 
maintenance work. 

§ 325.7 Modification, Huspt!nsion or revo
cation of authorizations. 

(a) General. The district engineer 
may reevaluate the circumstances and 
conditions of any permit, inclu~ing re
gional permits either on his OV:111 
motion. at the request of the permit
tee or a third party, or as the result of 
pe;lodlc progress inspections, ancl Ini
tiate action to modify, suspend, or 
revoke a permit as may be made n~c~s
sary by considerations of the public _in
terest. In the case of regiona_l pcr~1ts. 

\this reevaluation may cover md1v1dual 
activities, categories of activities, or 
geographic areas. Among the; factors 
to be considered are the extent of the 
permlttee's compliance with the tenns 
and conditions of the permit; whether 
or not circumstances relating to . the 
authorized activity have changed smce 
the permit was issued or extended, an_d 
the continuing adequacy of the_ pe~m1t 
conditions; any significant obJect101is 
to the authorized activity which were 
not earlier considered; revisions to ap
plicable statutory and/or regulatory 
authorities; and the exteni: to wluch 
modification. suspension, or other 
action would adversely affect plans, In
vestments and actions the permlttee 
has reasonably made or taken In reli
ance on the permit. Sll(Illflcant In
creases In scope of a permitted activity 
will be processed as new applications 
for permits In accordance with § 325.2 
of this part, and not as modifications 
under thl::. paragraph. 

(e) Maintenance dredging. If the au
thorized work Includes periodic main
tenance dredging, an expiration date 
for the authorization of that mainte
nance dredging will be included In the 
permit. The expiration date, which in 
no event Is to exceed ten years from 
the date of isi;uance of the permit, will 
be established by the Issuing official 
after evaluation of the proposed 
method of dredging and disposal of 
the dredged material In accordance 
with the requirements of 33 CPR 
Parts 320 through 325. In such cases, 
this district engineer shall require no
tification of the maintenance dredging 
prior to actual performance to Insure 
continued compliance with the re
quirements of this regulation and 33 
CPR Parts 320 thiough 3:.!4. If the per
mlttee desires to continue mainte
nance dredging beyond the expiration 
date, he must request a new permit. 

Cb> Modification. Upon request by 
the permlttee or, as a result of re
evaluation of the clrcum5tances and 
conditions of a permit, the district en
gineer may determine that the publlc 
lntere11t requires a modification of the 
terms or conditions of the permit. In 
such c!llles, the district engineer will 
hold Informal consultations with the 
permlttee to ascertain whether the 
terms and conditions can be modified 
by mutual al!"reement. If a mutual 
agreement ls reached on modification 
of the terms and conditions of t_he 
permit, the district engineer will l!"IVe 
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the permittee written notice of the 
modification, which will then become 
effective on such date as the district 
engineer may establish. In the event a 
mutual agreement cannot be reached 
by the district engineer and the per
mittee, the district engineer will pro
ceed In accordance with paragraph Cc) 
of this section if Immediate suspension 
is warranted. In cases where immedi
ate suspension is not warranted by the 
district engineer determines that the 
permit should be modified, he will 
notify the permlttee of the proposed 
modification and reasons therefor, and 
that he may request a meeting with 
the district engineer and/or a public 
hearing. The modification will become 
effective on the date set by the district 
engineer which shall be at least ten 
days after receipt of the notice by the 
permittee unless a hearing or meeting 
is requested within that period. If the 
permittee falls or refuses to comply 
with the modification, the district en
gineer will proceed in accordance with 
33 CFR Part 326. 

Cc> Suspension. The district engineer 
may suspend a permit after preparing 
a written determination and finding 
that immediate suspension would be in 
the public Interest. The district engi
neer will notify the permittee in writ
ing by the most expeditious means 
available that the permit has been sus
pended with the reasons therefor, and 
order the permittee to stop those ac
tivities previously authorized by the 
suspended permit. The permittee will 
also be advised that following this sus
pension a decision will be made to 
either reinstate, modify, or revoke the 
permit, and that he may within 10 
days of receipt of notice of the suspen
sion, request a meeting with the dis
trict engineer and/or a public hearing 
to present information in this matter. 
If a hearing Is requested, the proce
dures prescribed In 33 CFR Part 327 
will be followed. After the completion 
of the meeting or hearing (or within a 
reasonable period of time after Issu
ance of the notice to the permlttee 
that the permit hns been suspended If 
110 hearing or meeting Is requeated> 
the district engineer will take action t~ 
reinstate, modify or revoke the permit 

Cd) Revocation. Following comple: 
lion of the suspension procedures In 

paragraph Cc> of this section If revoca
tion of the permit is found to be in the 
public Interest, the authority who 
made the decision on the original 
permit may revoke It. The permittee 
will be advised in writing of the final 
decision. 

Ce) Regional pennits. The district en
gineer may, by following the proce
dures of this section, revoke regional 
permits for individual activities, cate
gories of activities, or geographic 
areas. Where groups of permlttees are 
involved, such as for categories of ac
tivities or geographic areas, the infor
mal discussions provided in paragraph 
Cb) of this section may be waived and 
any written notification may be made 
through the general public notice pro
cedures of this regulation. If a region
al permit Is revoked, any permittee 
may then apply for an Individual 
permit which shall be processed in ac
cordance with these regulations. 

§ 325.8 Authority to issue or deny permit.a. 

Ca) General. Except as otherwise pro
vided in this regulation, the Secretary 
of the Anny, subject to such condi
tions as he or his authorized repre
sentative may from time to time 
impose, has authorized the Chief of 
Engineers and his authorized repre
sentatives to issue or deny permits for 
construction or other work in or af
fecting navigable waters of the United 
States pursuant to Section 10 of the 
River and Harbor Act of 1899. He also 
has authorized the Chief of Engineers 
and his authc,rized representatives to 
issue or deny permits for the discharge 
of dredged or fill material in waters of 
the United States pursuant to Section 
404 of the Clean Water Act or for the 
transportation of dredged material for 
the purpose of disposing of it Into 
ocean waters pursuant to Section 103 
of the Marine Protection, Research 
and Sanctuaries Act of 1972, as 
amended. The authority to issue or 
deny permits pursuant to Section 9 of 
the River nnd Harbor Act of March 3, 
1899 has not been delegated to the 
Chief of Engineers or his authorized 
representatives. 

Cb) Distrtct Engineers' authority. 
Dlatrlct engineers are authorized to 
issue or deny permits in accordance 
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with these regulations permits pursu
ant to Section 10 of the River and 
Harbor Act of 1899; Section 404 of the 
Clean Water Act; and Section 103 of 
the Marine Protection, Research and 
Sanctuaries Act of 1972, as amended, 
In all cases not required to be referred 
to higher authority (see below). It is 
essential to the legality of a permit 
that It contain the name of the district 
engineer as the Issuing officer. Howev
er, the permit need not be signed by 
the district engineer in person but 
may be signed for and in behalf of him 
by whomever he designates. In cases 
where permits are denied for reasons 
other than navigation or failure to 
obtain required local, State, or other 
Federal approvals or certifications, the • 
Statement of Findings must conclu
sively Justify a denial decision, District 
engineers are authorized to deny per
mits without Issuing a public notice or 
taking other procedural steps where 
required local, state or other Federal 
permits for the proposed activity have 
been denied or where he determines 
that the activity will clearly Interfere 
with navigation except in all cases re
quired to be r'!ferred to higher author
ity (see below}. District engineers are 
also authorized to add, modify, or 
delete special conditions in permits In 
accordance with § 325.4 of this part, 
except- for those conditions which may 
have been imposed by higher author
ity, and to modify, sm;pend and revoke 
permits according to the procedures of 
§ 325.7 of this part. District engineers 
will refer the followiug applications to 
the division engineer for resolution: 

Cl) When a referml Is required by a 
written agreement between the head 
of a Federal agency and the Secretary 
of the Army; 

(2} When the recommended decision 
Is contrary to the written position of 
the Governor of the State In which 
the work would be performed; 

(3) When there Is substantial doubt 
as to authority, law, reii-ulatlons, or 
policies applicable to the proposed ac
tivity; 

C4) When higher authority requests 
the application be forwarded for deci
sion; or 

(5) When the district engineer Is pre
cluded by law or procedures required 
by law from to.king final action on the 
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application Ce.g., Section 404(cl of the 
Clean Water Act, Section 9 of the 
River and Harbor Act of 18&9, or terri
torial sea baseline changes>. 

Cc) Division Engineers' authority. 
Division eut1lneers will review and 
evaluate all permil applications re
ferred by district engineers. Division 
engineers may authorize the issuance 
or denial of permits pursuant to Sec
tion 10 of the IUver and Harbor Act of 
1899; Section 404 of the Clean Water 
Act; and Section 103 of the Marine 
Protection, Research and ::ianctuaril:s 
Act of 1972, a.s amended; and the in
clusion of conditions in accordance 
with § 325.4 of this part in all r.as1:s 
not required to be referred to the 
Chief of Er.gineers. Division Engineers 
will refer the following applications to 
the Chief of Engineers for resolution: 

Cl> When a referral is required by a 
written agreement between the head 
of a Federal agency and the Secretary 
of the Army; 

(2) When there is substantial doubt 
as to authority, law, regulation.-;, or 
policies applicable to the proposed ac
tivity; 

(3) When higher authority requests 
the application be forwarded for deci
sion; or 

(4) When the division engineer bi 
precluded by law or procedure" rc
qulred by law from taking flnal action 
on the application. 

II 325.9 [lte,iecved) 

II 325.10 Publicity. 
The district engineer wlll establl:ih 

and maintain a program to llS::.ure tlrn.t 
potential applicants for permit::. arc In• 
formed of the requirement& of thl~ 
regul!i.tlon and of the steps r1i4ulre<1 tl 
obtaln permits for uct1vitle.s In water: 
of the United States or ocean Wt!.lers 
Whenever the district eu1-:1nellr !Jc 
comes aware of plans being dcvelopc, 
by either private or public entitle: 
which might requlre permits for lm 
plemcntatlon, he should advise the po 
tentlal applicant In writing of the stat 
utory requirements and the provision; 
of this regulation. Whenever the dis 
trict engineer ls aware of changes II 
Corps of Englneers regulatory Jurlsdlc 
tlon, he will bsue approprlute publl• 
notices. 
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APPENDIX A-PERMIT FORM 

Applicalion No. 

Titlo 33-Navigation and Navigablo Wator5 

above or below or giving direction by points 
of compass.> 

• l 
Name of Applicant 
Effective Dale ------------
Expirallon Dale <If applicable)------

DEPARTMENT Ot' Tilt: ARMY 

Permit 

Re[erring to written request dated 
------ for a permit to: 

< ) Perform work in or affecting navigable 
waters of the United States, upon the rec
ommendation of the Chief of Engineers, 
pursuant to Section 10 of the Rivers and 
Harbors Act of March 3, 1899 (33 U.S.C. 
403); 

( > Discharge dredged or fill material into 
waters of the United States upon the lssu
ance of a permit from the Secretary of the 
Army acting through the Chief of Engi
neers pursuant to Section 404 of the Clean 
Water Act (86 Stat. 816, Pub. L. 92-500); 

< ) Transport dredged material for the 
purpose uf disposai In ocean waters upon 
the Issuance of a permit from the Secretary 
of the Army acting through the Chief of 
En1iineers pursuant to Section 103 of the 
Marine Protection, Research and Sanctuar
ies Act of 1972 (86 Stat. 1052; Pub. L. 92-
532); 

(Here lnserl the full name and address of 
the permlttee.) 

Is hereby authorized by the Secretary of the 
Army: 
to -----------------

(Here describe the proposed structure or 
activity, and Its intended use. In the case of 
an 1tppllcatlon for a fill permit, describe the 
structures, If 1tny proposed to be erected on 
the fill. In the case of an application for the 
discharge of dredged or fill material Into 
waters of the United States or the transpor
tation for discharge In ocean waters of 
dredged material, describe the type and 
quantity of material to be discharged.) 
In 

<Here to be named the ocean, river, harbor, 
or waterway concerned.) 

at 

In accordance with the plans and drawings 
attached hereto which are Incorporated In 
and made a part of this permit <on draw
ings, give file number or other definite iden• 
tlflcatlon marks). Subject to the following 
conditions: 

I. General conditions: <a> That all activi
ties Identified and authorized herein shall 
be consistent with the terms and conditions 
of this permit; and that any activities not 
specifically identified and authorized herein 
shall constitute a violation of tlu, terms and 
conditions of this permit which may result 
In the modification, suspension or revoca
tion of this permit, in whole or In part, as 
set forth more specifically in General Con
ditions j or k hereto, and in the Institution 
of such legal proceedings as the United 
States Government may consider appropri
ate, whether or not this permit has been 
previously modified, suspended or revoked 
In whole or In part. 

(bl That all activities authorized herein 
shall, If they involve, during their construc
tion or operation, r.11:,, discharge of pollut
ants into waters of the United States or 
ocean waters, be at all times consistent with 
applicable water quality standards, effluent 
limitations and standards of performance, 
prohibitions, pretreatment standards and 
management practices established pursuant 
to the Clean Water Act of 1972 <Pub. L. 92-
500; 86 Stat. 816), the Marine Protection, 
Research 1tnd Sanctuaries Act of 1972 <Pub. 
L. 92-532, 86 Stat. 1052), or pursuant to ap
plicable State and local law. 

(c) That when the activity authorized 
herein Involves a discharge during Its con
struction or operation, of any pollutant <In
cluding dredged or fill materlall, Into waters 
of the United States, the authorized activity 
shall, If applicable water quality standards 
arc revised or modified during the term of 
this permit, be modified, If necc~ciary, to 
conform with such revised or modified 
water quality standards within 6 months of 
the effective date of any revision or modlfl
catlon of water quality standards, or as di
rected by an Implementation plan contained 
In such revised or modlflea standards, or 
within such longer period of time as the dis
trict engineer, In consultation with the Re
gional Administrator of the Environmental 
Protection Agency, may determine to be 
reasonable under the circumstances. 

(d) That the discharge will not destroy a 
threatened or endangered species as Identi
fied under the Endangered Species Act, or 
endanger the critical habitat of such spe-
cies. 

<Here to be named the nearest well-known 
loc1tllty-preferably a town or city and the 
distance In miles and tenths tram some defi
nite point In the same, stating whether 

(el That the permlttee agrees to make 
every reasonable effort to prosecute the 
construcUon or operation of the work au
thorized herein In a manner so as to mini-
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mize any adverse impact on fish, wildlife, 
and natural environmental values. 

(fl That the permittee agrees that it wlll 
prosecute the construction or work author
ized hetein In a m1tnner so ~ to mir.lmize 
any degradation of water quality. 

(g) That the permillee shall allow the Dis
trict Engineer or his authorized 
representatlve<sl or designec<s> to make 
periodic mspections at any time deemed 
necessary in order to assure tt,at the activi
ty being performed under authority of this 
permit Is In accordance with the terms and 
conditions prescribed hc,eln. 

(h) That the permlttce shall maintain the 
structure or work authorized herein in good 
condition and in re11Son1tble accordance with 
the plans and drawings attached hereto. 

<il That this permit does not convey any 
property rights, either In real estate ur ma
terial, or any exclusive privileges; and that , 
It does not authorize any injury to property 
or Invasion of rights or any infringement of 
Federal, state, or local laws or regulations. 

<Jl That this permit docs not obviate the 
re().uln:ment to obtain state or local assent 
required by law for the activity authorized 
herein. 

(kl That this permit may be either modl
fit:d, suspended or revoked In whole or In 
part pursuant to the policies and procedures 
of 33 CPR 325.7. 

(1) That In issuing this permit, the Gov
ernment has relied on the Information and 
data which the permlttee hus provided In 
connection with his permit application. If, 
subsequent to the Issuance of this permit, 
such Information and ctr.ti.. prove to be ma
terially false, materl1tlly incomplete or Inac
curate, this permit may be modified, sus
pended or revoked, In whole or In part, and 
or the Government may, In 1tdditlon, Insti
tute appropriate legal proceedings. 

<m> That any modification, :;uspenslon, or 
revocation of this permit sh1tll not be the 
basis for any claim for damaKes age.Inst the 
United States. 

<n> That the permlttee shall notify the 
District Engineer of the time the activity 
authorized herein wlll be commenced, as far 
In advance of the time of commencement as 
the District Engineer may specify, and of 
any suspension of work, If for a period of 
more than one week, resumption of work 
and Its completion. 

<o) Th&t If the activity authorized herein 
Is not completed on or before ---- day of 
----, 19-, (three years from the date 
of Issuance of this permit unless otherwise 
specified) this permit, If not previously re
voked or specifically extended, shall auto
matically expire. 

(pl That this permit does not authorize or 
approve the construction of particular 
structures, the authorization or approval of 
which may require authorization by the 

Congress or other agencies of the Federal 
Government. 

(ql That if and when the permittee desires 
to abandon the activity authori:led lwrein, 
unl1:ss such abandonment is parl of "' tn,ns
fer procedure by whict, the permltt.:e i.', 

transferring his interests herein tu a tlurct 
party pursuant to General Comltti011 (ll 
hereof, he must restore the ar..!"- to a condi
tion satisfactory to the Di&trict Eni:ineer. 

<r> That if the recording of this permit is 
possible under applicable state or local law 
the pennlttee shull take i.uch adion u.s may 
be necessary to record th!:, r,en,ut with the 
Register ol Deeds or other apr,ropri::~c offi
cial charged with the responsibility for 
maintaining records of title t.o and interests 
In real property. 

(s) That there shall be no unn:~onable 
Interference with navigation by the exbl
enc;e or use of the activity authonzcd 
herein. 

(t) That this permit may nut be trans
ferred to a third purty without prwr written 
notice to the District r~ni:ineer, either by 
the transferee's written agreement to 
comply with all terms and cond1t101is uf this 
permit or by the trar..sferee subscrll.Jini: to 
th,s permit In the space pruvi..ted l.Jclow and 
thereby agreeing to comply \\ 1th all Lcnns 
1t!ld condition:, uf this permit. In adclitlon, If 
the permittec trunsfers the lutcrc:,ts i..u
thorized t,erem by conveyance of realty, the 
deed sh1tli reference this permit 1tnd the 
terms and cond!uons :,pedfktl herein and 
this permit shull be recorded 11!011g with Lhc 
deed wllh the Rti;lster of Dceru. or Ulhcr L;,· 
proprlate offici,d. 

(u; That if the permlltee during prosecu
tion of the work authorized herein, encoun
ters a previously unlaentlfled ard1eolo;:lcu.l 
or other culLur1tl re~ource that might be eli
gible for listing In the National Register of 
Historic Place.s, he shall Immediately notify 
th.:: district eni;ineer. 

II. Spcelal Conditions: Here list conditions 
relatlni; ,;pcclflcally to th.: l)roposc::J ~lruc
turc or work authorized by thi.;; permit. The 
following Specl1tl Conditions will b.: applica
ble when appropriate: 

Structures 111 or Affecttno Navigable Water.! 
of the United States 

<al That th1'1 permit does not authorize 
the lntcrfertnce with any existing or pro
pcserl Federul project and that the permit
tee shall not be entitled to compensation for 
damnge or IJ1Jury to the :1tructures or work 
authorized herein which may be caused by 
or result from existing or future operations 
undertaken by the United Ste.te:i In t11e 
public Interest. 

<bl That no attempt she.II be made by the 
pe:mlttee to prevent the full and free use 
by the public of all navigable waters at or 
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adjacent Lo the activity authorized by this 
permit. 

<cl That if the display of lights and sig
nals on any structure or work authorized 
herdn is not otherwise provided for by law, 
such lh;hts uud sh:nals as may be prescribed 
by the Umtcd States Coast Guard shall be 
lru;talled and maintained by and at the ex
pen.:;c of the permiLtee. 

(dl That the pcrmlttee, upon receipt of a 
notice of revocation of this permit or upon 
its expiration before completion of the au
thurized structure or work, shall, without 
expense to the United States and In such 
time n.nd manner as the Secretary of the 
Army or hls authorized representative may 
direct, restore the waterway to its former 
conditions. If the pem1lttee fails to comply 
with the direction of the Secretary of the 
Army or hls authorized representative, the 
Secretary or hls desib'Ilee may restore the 
waterway to its former condition, by con
tract or otherwise, n.nd recover the cost 
thereof from the permlttee. 

<el Structures for Small Boats: That the 
permlttee hereby recognizes the possibility 
that the structure permitted herein may be 
subject to damage by wave wash from pass
Ing vessels. The ls:mance of this permit does 
not relieve the permlttee from taking all 
proper slt!ps to Insure the Integrity of the 
structure permitted herein and the safety of 
boats moored thereto from damage by wave 
wash n.nd the permlttee shall not hold the 
United States Hable for any such damage. 

Maintenance Dredging 

(al That when the work authorized herein 
Includes periodic maintenance dredg:ng, It 
may be performed under this permit for -
years from the date uf Issuance of this 
permit <ten years unless otherwise Indicat
ed); 

<bl That the permlttee will advise the Dis
trict Engineer In writing at least two weeks 
before he Intends to undertake any mainte
nance dredging. 

Discharges of Dredged or Fill .Material Into 
Waters of the Unite:! States 

<al That the discharge will be carried out 
In conformity with the goals and ot,Jectlves 
of the EPA Guidelines established pursuant 
to Section 404(b) of the Clean Water Act 
and published In 40 CFR Part 230; 

(bl That the discharge will consist of suit
able n,aterh1l free from toxic pollutants In 
toxic amounts. 

(c) That th\! fill created by the discharge 
will be properly maintained to prevent ero
sion and other non-point iiources of pollu
tion; and 

Di:;posal of Dredged Material Into Ocean 
Waters 

<a> That the disposal will be carried out in 
conformity with the goals, objectives, and 
requirements of the EPA criteria cstab-
11::;hed purnuant to l:icctlon 102 of the 
Marine Protection, Re.search and Sanctuar
ies Act of 1972, publl::;hed in 40 CFR Parts 
220-228. 

<bl That the permittee shall place a copy 
of this permit In a conspicuous place in the 
vessel to be used for the transportation 
and/or disposal of the dredged material as 
authorized herein: 

This permit shall become effective on the 
date of the District Engineer's signature. 

Permlttee hereby accepts and agrees to 
comply with the terms and conditions of 
this permit. 
<Permlttee) 
<Date> --------------

By authority of the Secretary of the 
Army: 

(District Engineer) 
<Date) --------------

Transferee hereby agrees to comply with 
the terms and conditions of this permit. 
<Transfereel-----------
<Date> --------------

PART 326-ENFORCEMENT, 
SUPERVISION AND INSPECTION 

Sec. 
326.1 Purpose. 
326.2 Discovery of unauthorized activity. 
326.3 Administrative action. 
326.4 Legal action. 
326.5 Supervision and enforcement of au

thorized activities. 
AUTHORITY: 33 u.s.c. 401 et seq.; 33 u.s.c. 

1344; 33 u.s.c. 1413. 
SOURCE: 47 FR 31825, July 22, 1982, unless 

otherwise noted. 

§ 326.1 Purpose. 

This regulation prescribes the 
policy, practice, and procedures to be 
followed by the Corps of Engineers In 
connection with activities requiring 
Department of the Army permits that 
are performed without prior authori
zation; and supervision and Inspection 
of authorized activities. 

§ 326.2 Discovery of unauthorized activity. 

Cal When the district engineer be
comes aware of any unauthorized ac
tivity still In progress, Including a vio
lation of the terms and conditions of 
an authorized activity, he shall Imme-
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diately issue an order prohibiting fur
ther work to all persons responsible 
for and/or involved in the perform
ance of the activity and may order in
terim protective work. If the unau
thorized activity has been completed, 
he will advise the responsible party of 
hi.::; discovery. 

(bl Where the unauthorized activity 
involves an American Indian (includ
ing Alaskan natives, Eskimos, and 
Aleuts) or takes place on reservation 
land, district engineers will coordinate 
proposed cease and desist order with 
the Assistant Chief Counsel for Indian 
Affairs <DAEN-CCI>. 

• § 326.3 

tiative shall be allowed if legal action 
is not otherwise necessary. However, 
district engineers will advise the re
sponsible party of the option of an 
after-the-fact application for a permit 
to retain the unauthorized work. Nu 
permit will be required when complete 
and satisfactory restoration is accom
plished. 

(cl Acceptance of an u/ler-the-fact 
application. Upon completion of ap
propriate remedial work, if any, the 
district engineer shall accept an appli
cation for an after-the-fact permit for 
all unauthorized activities unless: 

(1) Civil action to enforce an order 
issued pursuant to § 3:.:W.2 or § 32tl.3<bl 

§ 326.3 Admini11truthe action. of this part is required; 
(al Initial investigation. Immediate- • (2) Criminal action is appropriate 

ly upon discovery of an unauthorized (see § 3:lti.4a( lJ of this part); 
activity, the district engineer shall (3) State local, or other federal au
commence an investigation to asccr- thorization or certification has been 
tain the facts surrounding the activity, denied, 1 or a state or local enforce
In making this investigation, the dis- ment action is pending. In the above 
trict engineer should, in appropriate situations, the District Engineer may 
cases, depending upon the potential accept an aftf!r-the-fact permit appl!
impacts of the completed work solicit cation provided he believes it would Lle 
the views of the Regional Administra- in the public interest a1H1 he ollli1111.S 
tor of the Enviromnental Protection approval of the next higher authority. 
Agency, the Regional Director of the (4) In sorae cases, a violation of the 
U.S. Fish and Wildlife Service, and the Clean Water Act may be of such a 
Regional Director of the National nature that it Is appropriate to seek a 
Marine Fisheries Service, and other civil penalty as provided for i11 the act. 
Federal, state, and/or local agencies. These cases include knowing, flagrnnt. 
He shall also request the persons in- repeated or substantial impaet viola
volved in the unauthorized activity to tlons. 2 

provide appropriate Information on (d) If the responsible party falls to 
the activity to assl.;;t him In his evalua- submit an application as noted lt1 
tlon and in determining the couri;e of paragraph (cl of this section within a 
action to be taken. reasonable time period, the district en-

(bl Remedial work. (1) The district gineer may proceed on his own lnitla
engineer shall determine whether as a tive with a determination of whether 
result of the unauthorized activity, the activity Is in the public interest. 
life, property or important public re
sources are in serious jeopardy and 
would require expeditious measures 
for protection. Such measures may 
range from minor modification of the 
existing work to complete restoration 
of the area Involved. Important public 
resources are Identified In 33 CFR 
320.4. If the district eniilneer deter
mines that immediate remedial work ls 
required, he shall issue an appropriate 
order describing the work., conditions 
and time limits required to provide 
satisfactory protection of the resource. 

(2) Voluntary restoration by the re
sponsible party on the party's own In!-

1 Thts section refers to state or local au
thor!.mtlons required as a matter of Federal 
law before a St:c. 404 permit may be !:,sued. 
Examples are Sec. 401 Water Quality Ccrtl
f!catlon and Sec. 307 Coastal Zone Man11gc
ment Con,,tstency Detennlnatlons. 

'In such c,u;es, the District Bnglnce:- mr,y, 
In hi::; discretion, recommend to the United 
State::; Attorney that a complaint be l!lt-,1. 
An after-the-fact application should not lie 
accepted until the enforcement action Is 
completely resolved. This exception tu the 
general rule uf accepting after-thc-l11ct 1111· 
pllcatlons should be used on a limited bw.ts, 
only for tho::;e ca.ies which merit "pcclal 
treatment. 
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The determination will be made in ac
cordance with appropriate procedures 
described in 33 CPR Parts 320 through 
325. 

!i 326.4 Legul action. 

(al Criminal or civil action. District 
engineers shall be guided by the fol
lowing policies in recommending ap
propriate legal action: 

(1) Criminal action. Criminal action 
is considered appropriate when the 
facts surrounding an unauthorized ac
tivity reveal the nece:;.;ity for punitive 
action and/or when deterrence of 
future unauthorized activities In the 
area is considered essential to the es
tablishment or maintenance of a 
viable reguiatory program. 

(2) Civil action. Civil action is con
sidered appropriate when the evalu
tion of the unauthorized activity re
veals that (I) enforcement of an order 
issued pursuant to § 326.2 or § 326.3 
(bl of this part is required; (ii) after 
the procedures in § 326.3 (cl of this 
part have been completed, the unau
thorized activity would be in the 
public interest If altered or modified 
but attempts to secure voluntary alter
ation or modification have failed such 
that a Judicial order is necessary, or 
(iii) after the procedures in § 326.3 (cl 
of this part have been completed, a 
civil penalty under Section 309 of the 
Clean Water Act is warranted. 

<bl Preparation of case. If the dis
trict engineer determines to recom
mend legal action he shall prepare a 
litigation report which shall contain 
an analysis of the data and informa
tion obtained during the investigation 
and a recommendation of appropriate 
civil and/or criminal action. In those 
cases where the analysis of the facts 
developed during the investigation 
and/or the after-the-fact application 
evaluation leads to the preliminary 
conclusion to recommend that removal 
of the unauthorized activity Is In the 
public Interest, the dh;trlct engineer 
shall also recommend restoration of 
the area to Its original or comparable 
condition. 

<c> Referral to local U.S. Attorney. 
Except 1u; provided In paragraph (dl of 
this section, district engineers are au
thorized to refer the following cases to 
the Department of Justice <DOJ> In 

accordance with procedures estab
lished by DOJ. Information copies of 
all letters of referral which go directly 
to a U.S. Attorney shall be forwarded 
to the Chief of Engineers, ATTN: 
DAEN-CCK, for transmittal to the 
Chief, Pollution Control Section, Land 
and Natural Resources Division, l,)e
partment of Justice, Washington, D.C. 
20530. 

< 1 l Unauthorized structures or work 
in or affecting navigable waters of the 
United State's that fall exclusively 
within the purview of Section 10 of 
the River and Harbor Act of 1899 (see 
33 CPR Part 322) for which a criminal 
fine or penalty under Section 12 of 
that Act (33 U.8.C. 406) is recommend
ed. 

<2> Civil action involving small unau
thorized structures, such as piers, 
which the district engineer determines 
are either (I) not in the public interest 
and recommends that they be re
moved, or (ii) would be in the public 
interest If altered or modified but at
tempts to secure voluntary alteration 
or modification have failed such that 
the district engineer recommends that 
a Judicial order Is necessary. 

(3) Violations of Section 301 of the 
Clean Water Act Involving the unau
thorized discharge of dredged or fill 
material Into the waters of the United 
States where the district engineer rec
ommends, with the concurrence of the 
Regional Administrator, civil and/or 
criminal action pursuant to Section 
309 of the Clean Water Act. 

(4) Cases for which a temporary re
straining order and/or preliminary in
junction is appropriate following non
compliance with a cease and desist 
order. 

(d) Referral to Office, Chief of Enoi
neers. District engineers shall prepare 
and forward a litigation report to the 
Office, Chief of Englneer3, ATTN: 
DAEN-CCK, for cases not Identified In 
paragraph (c) of this section which 
civil and/or criminal action Is consid
ered appropriate, Including cases in
volving: 

(1) Significant questions of law or 
fact; 

(2) Discharges of dredged or fill ma
terial Into waters of the United States 
that are not Interstate waters or navi
gable waters of the United States, or 
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part of a surface tributary system to 
these water::;; . 

(3) Recommendations for substantial 
or complete restoration; 

(4) Violations of Section 9 of the 
River and Harbor Act of 1899; and 

(5) Violations of the Marine Protec
tion, Research and Sanctuaries Act of 
1972. 

(6) All cases involving American In
dians, including unauthorized activi
ties on reservation lands. 

§ 326.5 Supervision and enforcement of 
authorized activilies. 

<a> Inspection and monitoring. Dis
trict engineers will assure that author
ized activities are conducted and exe
cuted in conformance with approved, 
plans and other conditions of the per
mits. Appropriate inspections should 
be made on timely occ!U:ilons during 
performance of the activity and appro
priate notices and instructions given 
permittees to insure that they do not 
depart from the approved plans. Re
evaluation of a permit to assure com
pliance with Its purposes and condi
tions will be carried out !U:i provided in 
33 CPR Part 325.7. If there are ap
proved material departures from the 
authorized plans, the district engineer 
will require the permlttee to furnish 
corrected plans showing the activity as 
actually performed. 

(b) Non-compliance. Where the dis
trict engineer determines that there 
has been non-compliance with the 
terms or conditions of a permit, he 
should first contact the permittee and 
attempt to resolve the problem. If a 
mutually agreeable resolution cannot 
be reached, a written demand for com
pliance will be made. If the permlttee 
has not agreed to comply within 5 
days of receipt of the demand, the dis
trict engineer will Issue an immediate
ly effective notice of suspension In ac
cordance with 33 CPR Part 325.7<c> 
and consider Initiation of appropriate 
legal action ( § 326.4 of this part). 

• § 326.5 

unauthorized activities in waters of 
the United States. The a.5sbtancc of 
members of the· public and perso1rncl 
of other interested Fcdaal, state and 
local agencies to observe and report 
such activities will be encouraged. To 
facilitate this surveillance, the district, 
engineer will, in appropriate ca:;es, re
quire a copy of ENG Form 4:i36 to be 
posted conspicuously at the site of au
thorized activities and will make avail
able to all interested persons informa
tion on the scope of authorized activi
ties and the condition., pn,;;cribed in 
the authorizations. Survcillwice in 
ocean waters will be accomplished pri
marily by the Coast Guard pursuant 
to Section 107(c) of the Marine Protec
tion, Research and Sanctuaries Act of 
1972, as an1ended. 

(d) Inspection expenses. The ex
penses incurred In connection with lhe 
inspection of permitted activity in 
waters of the United States normally 
will be paid by the Federal Govern
ment in accordance with the provi
sions of Section 6 of the River and 
Harbor Act of 3 March 1905 (33 U.S.C. 
417) unless dally supervision or other 
unusual expenses are involved. In such 
unusual cases, the district engineer 
may require the permlttee to bear the 
expense of inspections in accordance 
with the conditions of his permit; how
ever, the permlttee will not be re
quired or permitted to pay the United 

. States inspector either directly OI 
through the district engineer. The In• 
spector will be paid on regular payrollt 
or service vouchers. The district en~i 
neer will collect the cost from the per 
mlttee in accordance with the follow 
Ing: 

<c> Surveillance. For purposes of In
spection of permitted activities and for 
surveillance of the waters of the 
United States for enforcement of the 
permit authorities the district engi
neer will use all means at his disposal. 
All Corps of Engineers employees will 
be instructed to observe and report all 

(1) At the end of each month th, 
amount chargeable for the cost of hi 
spectlon pertaining to the permit wll 
be collected from the permlttee an 
will be taken up on the statement c 
accountab!llty and deposited in a de, 
lgnated depository to the credit of th 
Treasurer of the United States, on ac 
count of reimbursement of the appr< 
priatlon from which the expenses c 
the inspection were paid. 

(2) If the district eni{lneer conside1 
such a procedure necessary to insm 
the United States agaln:;L loss throuK 
possible failure of the permlttee 1 

supply the necessary funds in accor 
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ance with paragraph Cd)( 1 > of this sec
tion he may require the permittee to 
keep on deposit with the district engi
neer at all times an amount equal to 
the estimated cost of inspection and 
supervision for the ensuing month, 
such deposit preferably being in the 
fonn of a certified check, payable to 
the order of Treasurer of the United 
States. Certified checks so deposited 
will be carried in a special deposit ac
count (guaranty for inspection ex
penses) and upon completion of the 
work under the permit the funds will 
be returned to the permittee provided 
he has paid the actual cost of inspec
tion. 

(3) On completion of work under a 
permit, and the payment of expenses 
by the permittee without protest, the 
account will be closed, and outstand
ing deposits returned to the permittee. 
If the account is protested by the per
mittee, it will be referred to the divi
sion engineer for approval before it is 
closed and before any deposits are re
turned to the permittee. 

Ce> Where the unauthorized activity 
is determined not to be in the public 
interest, the notification of the denial 
of the permit will prescribe any correc
tive actions to be taken in connection 
with the work already accomplished, 
including restoration of those areas 
subject to denial, and establish a rea
sonable period of time for the appli
cant to complete such actions. The dis
trict engineer, after denial of the 
permit, will again consider whether to 
recommend civil and/or criminal 
action In accordance with § 326.4 of 
this part. 

Cf) If the applicant declines to accept 
the proposed permit conditions, or 
fails to take corrective action pre
scribed in the notification of denial, or 
if the district engineer recommends 
legal action after denying the permit, 
the matter will be referred to the 
Chief of Engineers, Attn.: DAEN
CCK. with recommendations for ap
propriate action. 

(g) Division and District Engineers 
are a-..1thorlzed and encouraged to de
velop joint surveillance and inspection 
procedures with other Federal, state, 
and local agencies with similar regula• 
tory responsiblllLies and with other 
Pedeml, state and local agencies 

having special interest or expertise in 
the Corps regulatory program. Howev
er, any decision to initiate legal action 
or to require any restoration or other 
remedial work under Corps of Engi
neers authority remains the independ• 
ent responsibility of the Division or 
district engineer. 

PART 327-PUBLIC HEARINGS 

Sec. 
327.1 Purpose. 
327.2 Applicability. 
327.3 Definitions. 
327.4 General policies. 
327.5 Presiding officer. 
327.6 Legal adviser. 
327.7 Representation.· 
327.8 Conduct of hearings. 
327.9 Filing of transcript of the public 

hearing. 
327.10 Authority of the presiding officer. 
327.11 Public notice. 

AUTHORITY; 33 U.S.C. 1344; 33 U.S.C. 1413. 
SOURCE: 47 FR 31827, July 22, 1982, unless 

otherwise noted. 

§ 327.1 Purpose. 

This regulation prescribes the 
policy, practice and procedures to be 
followed by the U.S. Army Corps of 
Engineers in the conduct of public 
hearings conducted in the evaluation 
of a proposed Department of the 
Army pennit action or Federal project 
as defined in § 327 .3 of this part below 
including those held pursuant to Sec
tion 404 of the Clean Water Act <33 
U.S.C. 1344) and Section 103 of the 
Marine Protection, Research and 
Sanctuaries Act <MPRSA>, as amend
ed <33 U.S.C. 1413). 

§ 327 .2 Applicability. 

This regulation is applicable to all 
divisions and districts responsible for 
the conduct of public hearings. 

§ 327 .3 Definitions. 

(a) Public hearing means a public 
proceeding conducted for the purpose 
of acquiring information or evidence 
which will be considered in evaluating 
a proposed Department of the Army 
permit action, or Federal project, and 
which affords to the public the oppor• 
tunlty to present their views, opinions, 
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and information on such permit ac
tions or Federal projects. 

Cb) Permit action, as used herein 
means the evaluation of and decision 
on an application for a permit pursu
ant to Section 9 or 10 of the River and 
Harbor Act of 1899, Section 404 of the 
Clean Water Act, or Section 103 of the 
MPRSA, as amended, or the modifica
tion or revocation of :my Department 
of the Anny permit (see 33 CFR 
325.7). 

(c) Federal project means a Corps of 
Engineers project <work or activity of 
any nature for any purpose which Is to 
be performed by the Chief of Engl• 
neers pursuant to Congressional au
thorizations) involving the discharge 
of dredged or fill material into waters 
of the United States or the transporta
tion of dredged material for the pur
pose of dumping it in ocean waters 
subject to Section 404 of the Clean 
Water Act, or Section 103 of the 
MPRSA. See 33 CFR 209.145. (This 
regulation supersedes all references to 

. public meetings in 33 CFR 209.145). 

fl 327 .4 General policies. 
(a) A public hearing will be held in 

connection with the consideration of a 
Department of the Army permit appli
cation, or a Federal project whenever 
a public hearing Is needed for making 
a decision on such permit application 
or Federal project. In addition, a 
public hearing may be held when It Is 
proposed to modify or revoke a permit. 
(See 33 CFR 325.7). 

(b) Unless the public notice specifies 
that a public hearing will be held, any 
person may request, In writing, within 
the comment period specified in the 
public notice on a Department of the 
Army permit appllcation or on a Fed• 
era.I project, that a public hearing be 
held to consider the material matters 
in issue In the permit application or 
Federal project. Upon receipt of any 
such request, stating with particulari
ty the reasons for holding a public 
hearing, the district engineer may ex
peditiously attempt to resolve t! · e 
issues informally. Otherwise, he shall 
promptly set a time and place for the 
public hearing and give due notice 
thereof, as prescribed In § 327.11 of 
this part. Requests for a public hear
Ing under this paragraph shall be 
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granted, unless the district engineer 
determines that the Issues rabcd arc 
insubstantial or there is othcrwbe no 
valid interest to be served by a hear
ing. The district engineer will make 
such a determination in writing, and 
communicate his reasons therefor to 
all requesting parties. 

(c) In case of doubt, a public hearing 
shall be held. HQDA has the discre
tionary power to require hearings in 
any case. 

(d) In fixing the time and place for a 
hearing, the convenience and necessity 
of the Interested public will be duly 
considered. 

1327 .5 PreMiding officer. 

(a) The district engineer, in whose 
district a me.tter arises, shall normally 
serve as the presiding officer. When 
the district engineer is unable to serve, 
he may designate the deputy district 
engineer or other qualified person as 
such presiding officer. In cases of un
usual interest, the Chief of Engineers 
or the Division Engineer may appoint 
such person as he deems appropriate 
to serve as the presiding officer. 

(b) The presiding officer shall In
clude in the administrative record of 
the permit action the request or re
quests for the hearing and any data or 
material submitted In justification 
thereof, mater!. b submitted In opposi
tion to or In support of the proposed 
action, the hearing transcript, and 
such other material as may be rele
vant or pertinent to the subject 
matter of the hearing. The adminis
trative record shall be available for 
public inspection with the excepllon 
of material exempt from disclosure 
under the Freedom of Information 
Act. 

ti 327 .6 Leglll lldViijer. 

At each public hearing, the di.strict 
counsel or his designee may serve as 
legal advisor to the presiding officer. 
In appropriate circumstances, the dis· 
trlct engineer may waive the requln:• 
ment for a legal advisor to be present. 

ti 327 .7 lteprcsentution. 

At the public hearing, any person 
may appear on his own behalf, or may 
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be represented by coW1Sel, or by other 
representatives. 

§ 327.8 Conduct of hearings. 
<a> The presiding officer shall make 

an opening statement outlining the 
purpose of the hearing and prescribing 
the general procedures to be followed. 

<b) Hearings shall be conducted by 
the presiding officer in an orderly but 
expeditious manner. Any person shall 
be permitted to submit oral or written 
statements concerning the subject 
matter of the hearing, to call wit
nesses who may present oral or writ
ten statements, and to present recom
mendations as to an appropriate deci
sion. Any person may present written 
statements for the hearing record 
prior to the time the hearing record is 
closed to public submissions, and may 
present proposed findings and recom
mendations. The presiding officer 
shall afford participants a reasonable 
opportunity for rebuttal. 

Cc> The presiding officer shall have 
discretion to establish reasonable 
limits upon the time allowed for state
ments of witnesses, for arguments of 
parlles or their coWlSel or representa
tives, and upon the number of rebut
tals. 

Cd) Cross-examination of witnesses 
shall not be permitted. 

(el All public hearings shall be re
ported verbatim. Coples of the tran
scripts of prceedlngs may be pur
chased by any person from the Corps 
of Engineers or the reporter of such 
hearing. A copy will be available for 
public inspection at the office of the 
appropriate district engineer. 

< 0 All written statements, charts, 
tabulations, and similar data offered 
in evidence at the hearing shall, sub
ject to exclusion by the presiding offi
ce: for reasons of redundancy, be re
ceived in evidence and shall constitute 
a part of the record. 

(g) The presiding officer shall allow 
a period of not less than 10 days after 
the close of the public hearing for sub
mission of written comments. 

<h) In appropriate cases, the distrl~t 
engineer may participate In joint 
public hearings with other Federal or 
state agencies, provided the proce
dures of those hearings meet the re
quirements of this regulation. In those 

cases in which the other Federal or 
state agency allows a cross-examina
tion in its public hearing, the district 
engineer may still participate In the 
joint public hearing but shall not re
quire cross-examination as a part of 
his participation. 

§ 327 .9 Filing of transcript of the public 
hearing. 

Where the presiding officer is the 
initial action authority, the transcript 
of the public hearing, together with 
all evidence introduced at the public 
hearing, shall be made a part of the 
administrative record of the permit 
action or Federal project. The Initial 
action authority shall fully consider 
the matters discussed at the public 
hearing in arriving at his initial deci
sion or recommendation and shall ad
dress, in his decision or recommer,da
tion, all substantial and valid issues 
presented at the hearing. Where a 
person other than the Initial action 
authority serves as presiding officer, 
such person shall forward the tran
script of the public hearing and all evi
dence received in connection there
with to the initial action authority to
gether with a report summarizing the 
Issues covered at the hearing. The 
report of the presiding officer and the 
transcript of the public hearing and 
evidence submitted thereat shall In 
such cases be fully considered by the 
Initial action authority in his decision 
or recommendation to higher author
ity as to such permit action or Federal 
project. 

11327.10 Authority of the presiding officer. 

Presiding officers shall have the fol
lowing authority: 

Ca) To regulate the course of the 
hearing including the order of all ses
sions and the scheduling thereof, after 
any initial session, and the recessing, 
reconvening, and adjournment there
of; and 

Cb) To take any other action neces
sary or appropriate to the discharge of 
the duties vested In them, consistent 
with the statutory or other authority 
under which the Chief of Engineers 
functions, and with the policies and di
rectives of the Chief of E!nglneers and 
the Secretary of the Army. 
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§ 327.11 Public notice. 

(a) Public notice shall be given of 
any public hearing to be held pursu
ant to this regulation. Such notice 
should normally provide for a period 
of not less than 30 days following the 
date of public notice during which 
time interested parties may prepare 
themselves for the hearing. Notice 
shall also be given to all Federal agen
cies affected by the proposed action, 
and to state and local agencies and 
other parties having an interest In the 
subject matter of the hearing. Notice 
shall be sent to all persons requesting 
a hearing and shall be posted in appro
priate government buildings and pub
lished in newspapers of general circul 
latlon. 

Cb) The notice shall contain time, 
place, and nature of hearing; the legal 
authority and jurisdiction under 
which the hearing is held; and loca
tion of and availability of the draft en
vironmental impact statement or envi
ronmental assessment. 

PART 329-DEFINITION OF NAVIGA
TION WATERS OF THE UNITED 
STATES 

Sec. 
329.l Purpose. 
329.2 Applicability. 
329.3 General policies. 
32&.4 General definitions. 
329.6 General scope of determination. 
329.6 Interstate or foreign commerce. 
329.7 Intr11State or interstate nature of wa

terway. 
329.8 lmprovtd or naturr.l condition.,; of 

the waterbody. 
329.9 Time at which commerce exl.sts or 

determination Is made. 
329.10 Existence of obstructions. 
329.11 Geographic and Jurl.sdlctlon llmlta 

of rlvtrn and lakcH. 
329.12 Geographic and Jurisdictional llmltll 

of oceanic and tidal waters. 
329.13 Geographic llmlta: Shifting bound-

aries. 
329.14 Determination of mwlgabillty. 
329.15 Inquiries regardlnK determinations. 
329.16 Use and nmlnteno.nce of IIHlt! of de-

terminations. 
AUTHORITY: 33 U.S.C. 401 ct BCQ. 

Souact:: 47 FR 31828, July 22, 1082, unlcMM 
otherwise noted. 
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§ 329.l Purpose. 

This regulation defines the term 
"navigable waters of the United 
States" as it is used to define authori
ties of the Corps of Engineers. It al:;o 
prescribes the policy, practice and pro
cedure to be used in determining the 
extent of the jurisdiction of the Corps 
of Engineers and in answering inquir
ies concerning "navigible water:; of the 
United States." This definition does 
not apply to authorities under the 
Clean Water Act which definitions are 
described under 33 CFR Part 323. 

§ 329.2 Applicability. 

This regulation is applicable to all 
Corps of Engineers districts and divi
sions having civil works responsibil
ities. 

II 3~9.3 General policies. 

Precise definitions of "navigable 
waters of the United States"; or "navi
gability" are ultimately dependent on 
judicial interpretation, and cannot be 
made conclusively by administrative 
agencies. However, the policies and cri
teria contained in this regulation are 
in close conformance with the tests 
used by the Federal courts and deter
minations made under this regulation 
are considered binding in regard to the 
activities of the Corps of Engineers. 

ll 329.-l General definition. 

Navigable waters of the United 
States are those waters that are sub
ject to the ebb and flow of the tidt 
and/or are prei;ently wieu, ur t,;,.vt 
been used in the past, or may be su~ 
ceptlble for use to transport lnterstat 
or foreign commerce. A determinauo1 
of navigability, once made, applies lo.I 
erally over the entire surface of th 
watcrbody, and is not extlni;ulshcd b 
later actions or events which Imped 
or destroy navigable capacity. 

ll 32!1.5 General Hcopi! of determinution. 

The several factors wllich must b 
examined when making a detcrrnirn 
tlon whether a waterbody is 11 navi1;, 
ble water of the United States arc cti 
cussed In detail below. Generally, tt 
following conditions must be satisfie, 
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<a> Past, present, or potential pres
ence of interstate or foreib'll com
merce; 

<bl Physical capabilities for use by 
commerce as in paragraph (al of this 
section: and 

(cl Defined geographic limits of the 
waterbody, 

§ 329.6 Intel'lltate or foreign commerce. 
(a) Nature of commerce: Type, 

means, and extent of use. The types of 
commercial use of a waterway are ex
tremely varied and will depend on the 
character of the region, its products, 
and the difficulties or dangers of navi
gation. It is the waterbody's capability 
of use by the public for purposes of 
transportation· of commerce which is 
the determinative factor, and not the 
time, extent or manner of that use. As 
discussed in § 329.9 of this part, it is 
sufficient to establish the potential for 
commercial use at any past, present, 
or future tfme. Thus, sufficient com
merce may be shown by historical use 
of canoes, bateaux, or other frontier 
craft, as long as that type of boat was 
common or well-suited to the place 
and period. Similarly, the particular 
items of commerce may vary widely, 
depending again on the region and 
period. The goods involved might be 
grain, furs, or other commerce of the 
time. Logs are a common example; 
transportation of logs has been a sub
stantial and well-recognized commer
cial use of many navigable waters of 
the United States. Note, however, that 
the mere presence of floating logs will 
not of itself make the river "naviga
ble"; the logs must have been related 
to a commercial veuture. Similarly, 
the presence of recreational craft may 
indicate that a waterbody Is capable of 
bearing some forms of commerce 
either presently, in the future or at ~ 
past point in time. ' 

(bl Nature of commerce: Interstate 
and intrastate. Interstate commerce 
may of course be existent on an lntra
:;tate voyage which occurs only be
tween places within the same state. It 
is only necessary that goods may be 
brou1c:ht from, or eventually be des
tined to go to, another state. (For pur
poses of this regulation, the term 
"interstate commerce" hereinafter in
ducks "foreign commerce" as well.) 

§ 329.7 Intrustute or interstate nature of 
waterway. 

A waterbody may be entirely within 
a state, yet still be capable of carrying 
interstate commerce. This is especially 
clear when it physically connects with 
a generally acknowledged avenue of 
Interstate commerce, such as the 
ocean or one of the Great Lakes, and 
is yet wholly within one state. Nor is it 
necessary that there be a physically 
navigable connection across a state 
boundary. V,!it:e a waterbody extends 
through one or more states, but sub
stantial portions, which are capable of 
bearing interstate commerce, are lo
cated in only one of the states, the en
tirety of the waterway up to the head 
(upper limit) of navigation is subject 
to Federal jurisdiction. 

§ 329.8 Improved or natural conditions of 
the wuterbody. 

Determinations are not limited to 
the natural or original condition of 
the waterbody. Navigability may also 
be found where artificial aids have 
been or may be used to make the wa
terbody suitable for use in navigation. 

(a) Existing improvements: artificial 
waterbodies. (1) An artificial channel 
may often constitute a navigable water 
of the United States, even though It 
has been privately developed and 
maintained, or passes through private 
property. The test is generally as de
veloped above, that is, whether the 
waterbody is capable of use to trans
port interstate commerce. Canals 
which connect two navigable waters of 
the United States and which are used 
for commerce clearly fall within the 
test, and themselves become navigable. 
A canal open to navigable waters of 
the United States on only one end is 
itself navigable where it in fact sup
ports interstate commerce. A canal or 
other artificial waterbody that is sub
ject to ebb and flow of the tide is also 
a navigable water of the United States. 

(2) The artificial waterbody may be 
a major portion of a river or harbor 
area or merely a minor backwash, slip. 
or turning areas. (See § 329.12(b) of 
this part.) 

(3) Private ownership of the lands 
underlying the watcrbody, or of the 
lands through which it runs, docs not 
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preclude a finding of navigability. 
Ownership does become a controlling 
factor If a privately constructed and 
operated canal is not used to tranport 
interstate commerce nor w;ed by the 
public; it is then not considered to be a 
navigable water of the United States. 
However. a private waterbody, even 
though not itself navigable, may so 
affect the navigable capacity of 
nearby waters as to nevertheless be 
subject to certain regulatory authori
ties. 

(bl Non-existing improvcmenl<i, past 
or potential. A waterbody may also be 
considered navigable depending on the 
feasibility of use to transport inter
state commerce after the construction 
of whatever "reasonable" improve
ments may potentially be made. The 
improvements need not exist, be 
planned, nor even authorized; it is 
enough that potentially they could be 
made. What is a "reasonable" im
provement is always a matter of 
degree; there must be a balance be
tween cost and need at a time when 
the improvement would be (or would 
have been> useful. Thus, if an im
provement were "reasonable" at a 
time of past use, the water was there
fore navigable In law from that time 
forward. The changes in engineering 
practices or the coming of new indus
tries with varying classes of freight 
may affect the type of the improve
ment; those which may be entirely 
reasonable in a thickly populated, 
highly developed industrial region 
may have been entirely too costly for 
the same region in the days of the pio
neers. The determination of reasona
ble improvement is often similar to 
the cost analyses presently made in 
Corps of Engineers studies. 

§ 329.9 Time at which commerce exists or 
determination Is made. 

<a> Past use. A waterbody which was 
navigable in its natural or improved 
state, or which was susceptible of rea
sonable improvement (as discussed in 
§ 329.8(b) of this part retains its char
acter as "navigable In law" even 
though it is not presently used for 
commerce, or is presently Incapable of 
such use because of changed condi
tions or the presence of obstructions. 
Nor does absence of use because of 
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changed ecor.omic conditions affect 
the legal character of the waterbody. 
Once having attained the character of 
"navigable in law," the r'ederal au
thority remain:; in existence, and 
connot be abandoned by administn,.. 
tive officers or court action. Nor is 
mere inattention or ambiguous :,ction 
by Congress an abandonmem, ot Fed
eral control. However. express statuto
ry declarations by Congress that de· 
scribed portions of a waterbody are 
non-navigabje, or have been aban
doned, are binding upon the Depart
ment of the Army. Each statute must 
be carefully examined, since Congress 
often reserves the power to amend the 
Act, or u.ssib'11S special duties of super
vision and control LO the Secretary of 
the Army or Chief of Engineers. 

(bl Future or potential use. Naviga
bility may also be found In a water
body's sw;ceptibility for use in its ordi
nary condition or by reasonable im
provement to transport interstate 
commerce. This may be either in its 
natural or improved condition, and 
may thus be existent although there 
has been no actual use to date. Non
use in the past therefore does not pre
vent recognition of the potential for 
future use. 

Ii 329.10 Existenci, of obstructions. 

A stream may be navigable despite 
the existence of falls, rapids, sand 
bars, bridges portages, shifting cur
rents, or similar obstructions. Thus, a 
waterway in its original condition 
might have had substantial obstruc
tions which were overcome by frontier 
boats and/or portages, and neverthe
less be a "channel" or commerce, even 
though boats had to be removed from 
the water in some stretches, or logs be 
brought around an obstruction by 
means of artificial chutes. However. 
the question is ultimately a matter of 
degree, and It must be recogni.led that 
there Is some point beyond which 
navigability could not be cstaullshed. 

§ 32!1.ll Geugruphic and juriKdictiunal 
limitK of rivers and !akes. 

(a) Jurisdiction over entire bed. Fed
eral regulatory jurisdiction. ancr 
powers of improvement for navigation, 
extend laterally to the entire watt•r 
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surface and bed of a navigable water
body, _which includ_es all the land !).Ild 
waters below the ordinary high water 
mark. 

Cl) The "ordinary high water mark" 
on non-tidal rivers is the line on the 
shore established by the fluctuations 
of water and indicated by physical 
characteristics such as a clear, natural 
line impressed on the bank; shelving; 
changes in the character of soil; de
struction of terrestrial vegetation;' the 
presence of litter and debris; or other 
appropriate means that consider the 
characteristics of the surrounding 
areas. 

(2) Ownership of a river or lake bed 
or of the lands between high and low 
water marks will vary according to 
state law; however, private ownership 
of the underlying lands has no bearing 
on the existence or extent of the domi
nant Federal Jurisdiction over a navi
gable waterbody. 

Cb> Upper limit of navigability. The 
character of a river will, at some point 
along its length, change from naviga
ble to non-navigable. Very often that 
point will be at a major fall or rapids, 
or other place where there is a marked 
decrew;e In the navigable capacity of 
the river. The upper limit will there
fore often be the same point tradition
ally recognized as the head of naviga
tion, but may, under some of the tests 
described above, be at some point yet 
farther upstream. 

1132!1.12 Geographic 1md juri11dictlonal 
limit11 of oceanic and tidal waters. 

Ca> Ocean and coastal waters. The 
navigable waters of the United States 
over which Corps of Engineers regula
tory Jurisdiction extends Include all 
ocean and coastal waters within a zone 
three geographic <nautical) miles sea
ward from the coast line. Wider zones 
of three leagues <nine nautical miles) 
are recognized off the coast of Texas 
and the Gulf coast of Florida and for 
other special regulatory powers such 
as those exercised over the outer con
tinental shelf. 

I l) Coast line defined. Generally, 
where the shore directly contacts the 
open sea, the line on the shore 
reached by the ordinary low tides com
prises the coo.st line from which the 
distance of three geographic miles ls 

measured. The line has significance 
for both domestic and international 
law Cin which it is termed the "base
line"), and is subject to precise defini
tions. Special problems arise when off
shore rocks, islands, or other bodies 
exist, and the line may have to be 
drawn to seaward of such bodies. 

(2) Shoreward limit of jurisdiction. 
Regulatory Jurisdiction in coastal 
areas extends to the line on the shore 
reached by the plane of the mean (av
erage) high water. Where precise de
termination of the actual location of 
the line becomes necessary, it must be 
established by survey with reference 
to the available tidal datum, prefer
ably averaged over a period of 18.6 
years. Less precise metnods, such as 
observation of the "apparent shore
line" which is determined by reference 
to physical markings, lines of vegeta
tion, or changes in type of vegetation, 
may be used only where an estimate is 
needed of the line reached by the 
mean high water. 

Cb) Bays and estuaries. Regulatory 
jurisdiction extends to the entire sur
face and bed of all waterbodies subject 
to tidal action. Jurisdiction thus ex
tends to the edge (as determined by 
para.graph (a)C2) of this section of all 
such wa.terbodles, even though por
tions of the waterbody may be ex- · 
tremely shallow, or obstructed by 
shoals, vegetation, or other barriers. 
Marshlands and similar areas a.re thw 
considered "navigable in law," but 
only so far as the area is subject to in
undation by the mean high waters. 
The relevant test ls therefore the pres
ence of the mean high tidal waters, 
and not the general test described 
above, which generally applies to 
inland rivers and lakes. 

II 329.13 Geographic llmita: Shifting 
boundaries. 

Permanent changes of the shoreline 
configuration result ln similar alter
ations of the boundaries of the naviga
ble waters of the United States. Thus, 
gradual changes which are due to nat
ural ca.uses and are perceptible only 
over some period of time constitute 
changes ln the bed of a waterbody 
which also change the shoreline 
boundaries of the navigable waters of 
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the United States. However, an area 
will remain "navh:able in law," even 
though no longer covered with water, 
whenever the change has occurred 
suddenly, or was caused by artificial 
forces intended to produce that 
change. For example, shifting sand 
bars within a river or estuary remain 
part of the navigable water of the 
United States, regardless that they 
may be dry at a particular point in 
time. 

11329,14 Determination of navigability. 
Ca) Effect on determinations. Al

though conclusive determinations of 
navigability can be made only by Fed
eral Courts, those made by Federal 
agencies are nevertheless accorded 
substantial weight by the courts. It is 
therefore necessary that when juris
dictional questions arise, District per
sonnel carefully investigate those 
waters which may be subject to Feder
al regulatory Jurisdiction under guide
lines set out above, as the resulting de
termination may have substantial 
impact upon a Judicial body. Official 
determinations by an agency ma.de In 
the past can be revised or reversed as 
necessary to reflect changed rules or 
interpretations of the law. 

Cb) Procedures of detcnninatfon. A 
determination whether a waterbody is 
a. navigable water of the United States 
will be made by the Division Engineer, 
and wlll be based on a report of find
ings prepared at the District level in 
accordance with the criteria set out in 
this regulation. Each report of find• 
ings will be prepared by the District 
Engineer, accompanied by an opinion 
of the District Counsel, and forwarded 
to· the Dlvlsion Engineer for final de
termination. Ea.ch report of findings 
wlll be based substantially on applica
ble portions of the format in para
graph Cc) of this section. 

Cc) Suggested format of report of 
findings. Cl) Name of waterbody: 

(2) Tributary to: 
(3) Physical characteristics: 
Ci) Type: <river, bay, slough, estuary, 

etc.) 
Cil) Length: 
CUI) Approximate discharge volumes: 

Maximum, Minimum, Mean. 
Civ> Fall per mile: 
Cv) Extent of tidal influence: 

• § 329.15 

Cvi> Range between ordinary high 
and ordinary low water: 

<vii> Description of improvements to 
navigation not listed in paragraph 
(c)C5) of this section: 

(4) Nature ..nd location of signifi
cant obstructions to navigation in por
tions of the waterbody used or poten
tially capable of use in interestate 
commerce: 

(5) Authorized projects: 
(i) Nature, condition and location of 

any improvements made under 
projects authorized by Congress: 

(ii) Description of projects author
ized but not constructed: 

(iii) List of known survey documents 
or reports describing the waterbody: 

(6) Past or present interstate com
merce: 

(I) General types, extent, and period 
in time: 

(ii) Documentation if necessary: 
(7) Potential use for interstate com-

merce, if applicable: 
m If in natural condition: 
(ii) If improved: 
(8) Nature of jurisdiction known tc 

have been exercised by Federal a.gen• 
cies if any: 

(9) State or Federal court decisiom 
rcl£~tin,: to navigability of the water· 
body, it any: 

C 10) Remarks: 
Cll) Finding of navigabillty <witt 

date) and recommendation for deter· 
mlnation: 

1132!1.15 lnquirie11 regurding determinu 
lions. 

Ca> Findings and determination 
should be made whenever a questio1 
arises regarding the navigability of . 
waterbody. Where no determinat101 
has been made, a report of !indlnH 
will be prepared and forwarded to th 
Division Engineer, as described abov1 
Inquiries may be answered by an lnte1 
im reply which Indicates that a fhu 
agency determination must be mad 
by the Division Engineer. If 11 need dt 
velops for an emergency detennin1 
Uon, District Engineers may act ln r1 
llance on a finding prepared as i 
§ 329.14 of this part. The report c 
findings should then be forwarded t 
the Division Engineer on an expedite 
basis. · 
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Cb> Where determinations have been 
made by the Division Engineer, inquir
ies regarding the navigability of spe
cific portions of waterbodles covered 
by these determinations may be an
swered as follows: 

Thl.s Department, In the administration of 
the laws enacted by Congress for the protec
tion and preservation of the navigable 
waters of the United States, has determined 
that ---- <River) (Bay) (Lake, etc.> Is 
a navigable water of the United States from 

to ----. Actions which 
modify or otherwl.se affect those waters are 
subject to the Jurisdiction of this Depart
ment, whether such actions occur within or 
outside the navigable areas. 

Cc) Specific inquiries regarding the 
jurisdiction of the Corps of Engineers 
can be answered only after a determi
nation whether Cl) the waters are nav
igable waters of the United States or 
<2> If not navigable, whether the pro
posed type of activity may neverthe
less so affect the navigable waters of 
the United States that the assertion of 
regulatory Jurisdiction is deemed nec
essary. 

11329.16 U11e 11nd maintenance of lists of 
determlnation11. 

Ca) Tabulated lists of final determi
nations of navigability are to be main
tained In each District office, and be 
updated as necessitated by court deci
sions, Jurisdictional inquiries, or other 
changed conditions. 

Cb) It should be noted that the lists 
represent only those waterbodles for 
which determinations have been made· 
absence from that list should not b~ 
taken as an Indication that the water
body Is not navigable. 

Cc) Deletions from the list are not 
authorized. If a change In status of a 
waterbody from navigable to non-navi
gable ls deemed necessary, an updated 
finding should be forwarded to the Di
vision Engineer: changes are not con
sidered final until a determination has 
been made by the Dlvilllon Engineer. 

PART 330-NATIONWIDE PERMITS 

Sec. 
330.l General. 
330.2 Definitions. 
330.3 Nationwide perudt,1 for activities oc

curm" IJcture ccrt .. ln d .. Lea. 

Sec. 
330.4 Nationwide permits for dl.seharges 

Into certain waters. 
330.5 Nationwide permits for speclllc ac-

tivities. 
330.6 Management practices. 
330.7 Discretionary authority. 
330.8 Expiration of nationwide permits. 

AurnORITY: 33 u.s.c. 403; 33 u.s.c. 1344. 
Bounce 47 FR 31831, July 22, 1982, unless 

otherwise noted. 

II 330.1 General. 

The purpose of this regulation is to 
describe the Department of the 
Army's nationwide permit program 
and to list all current nationwide per
mits which have been issued by publi
cation herein. The two types of gener
al permits are referred to as "nation
wide permits" and "regional permits." 
A nationwide permit is a form of gen
eral permit which authorizes a catego
ry of activities throughout the nation. 
The authority for general permits to 
be issued by district engineers on a re
gional basis is contained in 33 CFR 
Part 326. Copies of regional permits 
can be obtained from the appropriate 
district engineer. Nationwide permits 
are designed to allow the work to 
occur with little, If any, delay or pa
perwork. However, the nationwide per
mits are valid only If the conditions 
applicable to the nationwide permits 
are met. Just because a condition 
cannot be met does not necessarily 
mean the activity cannot be author
ized but rather that the activity will 
have to be authorized by an individual 
or regional permit. Additionally, divi
sion engineers have the discretion, 
under situations and procedures de
scribed herein, to override the nation
wide permit coverage and require an 
Individual or regional permit. The na
tionwide permits are issued to satlafy 
the requirements of both Section 10 of 
the River and Harbor Act of 1899 and 
Section 404 of the Clean Water Act 
unlesa otherwise stated. These nation
wide permits apply only to Depart
ment of the Army regulatory pro
arams Cother Federal agency, state 
and local authorizations may be re
quired for the activity). 
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§ 330.2 Definiliom1. 
Ca) The definitions of 33 CFR Parts 

321 through 329 are applicable to the 
temlS used in this part. 

Cb> Discretionary authority means 
the authority delegated to division ec
gineers in § 330.7 of this part to over
ride provisions of nationwide permits 
to add regional conditions or to re
quire individual permit applications. 

II 330.3 Nationwide permits for activities 
occurring before certain dates. 

The following activities are permit
ted by a nationwide permit which was 
issued on 19 July 1977 and need not be 
further permitted: 

Ca) Discharges of dredged or fill ma
terial in waters of the United States 
outside the limits of navigable waters 
of the United States that occurred 
before the phase-in dates which began 
July 25, 1975, and extended Section 
404 Jurisdiction to all waters of the 
United States. These phase-in dates 
are: after July 25, 1975, discharges into 
navigable waters of the United States 
and adjacent wetlands; after Septem
ber 1, 1976, discharges into navigable 
waters of the United States and their 
primary tributaries, including adjacent 
wetlands, and into natural lakes, 
greater than 5 acres in surface area: 
and after July 1, 1977, discharges into 
all waters of the United States. 

Cb) Structures or work completed 
before 18 December 1968 or in water
bodies over which the District Engi
neer was not asserting Jurisdiction at 
the time the activity occurred provid
ed, in both instances, there is no inter
ference with navigation. 

§ 330,4 Nationwide permits for discharges 
Into certain waters. 

Ca) Authorized dtscharc,es. Dis
charges of dredge or fill material into 
the following waters of the United 
States are hereby permitted provided 
the conditions listed in paragraph Cb) 
of this section below are met: 

Cl) Non-tidal rivers. streams and 
their lakes and Impoundments, Includ
ing adjacent wetland8, that are located 
above the headwaters. 1 

'The State of Wlsco1111ln hea denied water 
quality certification purimant to Sccllon 401 
of the Clean Water Act tor certain waters 
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(2) Other non-tidal waters of the 
United States <see 3:S CF'H 323.2(11.)(3)) 
that are not part of a surface tribu
ta:-y system to interstate waters or 
navigable waters of the United Slates.• 

Cb) Co11ditions. The following special 
conditions must b~ followed in order 
for the nationwide permits identlflt:d 
In paragraph Ca) of this section to bt: 
valid: 

Cl) That the discharge will not be lo
cated in the proximity of a public 
water supply intake; 

(2) That· the discharge will not de
stroy a threatened or endangered spe
cies as identified under the Endan
gered Species Act, or destroy or ad
versely modify the critical habitat of 
such species. In the case of Federal 
agencies, It is the agencies' responsibil
ity to review its activities to determine 
If the action "may affect" any listed· 
species or critical habitat. If so, the 
Federal agency must consult with the 
Fish and Wildlife Service and/or the 
National Marine Fisheries Service: 

(3) That the discharge will consist of 
suitable material free from toxic pol
lutants in toxic amounts: 

(4) That the fill created by the dis
charge will be properly maintained to 
prevent erosion and other non-point 
sources of pollution: 

(5) That the discharge will not occur 
In a component of the National Wild 
and Scenic River System. 

(6) That the best management pmc
tlces listed In § 330.6 of this part 
should be followed to the maximum 
extent practicable. 

II 330.5 N11tlonwide permit11 for 11peclflc uc
livltie11. 

(a) Authorized activities. The follow
Ing activities are hereby permitted 
provided the conditions speclilcd In 
this paragraph and listed In paragraph . 
Cb) of this section arc met: 

(1) The phicement oi aids to navll{a
tlon and regulatory markers which urc 

within these two Nationwide Permit Cutc:110• 
rlcs. Discharge:; of dred11cd o, !Iii m,1lcrlul 
Into those specUlcd waters 11rc 11ul uulllor
lzed under these two nuttunwldc pcrml1b. A 
list of the specific water~ lllbY l>.: otJlul11cd 
from the SL . .t>uul nt,,1rlct E111,l11ccr, l l:lt> 
U.S. PosL Office & cu~LOlllhOllbl', bl. Paul .. 
MN 56101. 
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approved by and in.stalled in accord
ance with the requirements of the U.S. 
Coast Guard (33 CFR Part 66, Sub
chapter C). 

(2) Structures constructed in artifi
cial canals within principally residen
ti&.l developments where the connec
tion of the canal to a navigable water 
of the United States has been previ
ously authorized C&ee 33 CFR 
322.4(g)). 

(3) The repair, rehabilitation, or re
placement of any previously author
ized, currently serviceable, structure 
or fill or of any currently serviceable 
structure or fill constructed prior to 
the requirement for authorization: 
provided such repair, rehabilitation, or 
replacement does not result in a devi
ation 2 from the plans of the original 
structure or fill, and further provided 
that the structure or fill to be main
tained has not been put to uses differ
ing from uses specified for it in any 
permit authorizing Its original con
struction. Maintenance dredging is not 
authorized by this nationwide permit. 

<4> Fish and wildlife harvesting de
vices and activities such as pound nets, 
crab traps, eel pots, lobster traps, duck 
blinds, clam and oyster digging. 

(5) Staff gages, tide gages, water re
cording devices, water quality testing 
and Improvement devices, and similar 
scientific structures. 

(6) Survey activities including core 
sampling, seismic exploratory oper
ations, and plugging of seismic shot 
holes and other exploratory-type bore 
holes. 

<7> Outfall structures and associated 
intake structures• where the effluent 
from that outfall has been permitted 
under the National Pollutant Dis
charge Elimination System program 
<Section 402 of the Clean Water Act) 
<see 40 CFR Part 122) provided that 
the Individual and cumulative adverse 
environmental effects of the structure 
Itself are minimal. 

'Minor deviations due to changes In mate
rials or construction techniques and which 
are necessary to make repair, iehabllltatlon, 
or rcpl11cement are permltlt:d. 

'Into.kc structures per se are not lnclud
.,d -unly those directly associated with an 
outlu.11 structun, are covered by this natlon
w1dc permit. 

(8) Structures for the exploration, 
production, and transport of oil, gas, 
and minerals on the outer continental 
shelf within areas leased for such pur
poses by the Department of Interior, 
Bureau of Land Management, provid
ed those structures are not placed 
within the limits of any designated 
shipping safety fairway or traffic sepa
ration scheme (where such limits have 
not been designated or where changes 
are anticipated. District Engineers will 
consider recommending the discretion
ary authority provided by § 330.7 of 
this part), and further subject to the 
provisions of the fairway regulations 
in 33 CFR 209.135. 

(9) Structures placed within anchor
age or fleeting areas to facilitate moor
age of vessels where such areas have 
been established by the U.S. Coast 
Guard. 

<10) Non-commercial, single-boat, 
mooring buoys. 

(11) Temporary buoys and markers 
placed for recreational use such as 
water skiing and boat racing provided 
that the buoy or marker is removed 
within 30 days after its use has been 
discontinued. At Corps of Engineers 
reservoirs, the reservoir manager must 
approve each buoy or marker individ
ually. 

(12) Discharge of material for back
fill or bedding for utility lines includ
ing outfall and intake structures pro
vided there is no change in precon
structlon bottom contours <excess ma
terial must be removed to an upland 
disposal area). A "utility line" is de
fined as any pipe or pipeline for the 
transportation of any gaseous, liquid, 
liqulfiable, or slurry substance, for any 
purpose, and any cable, line, or wire 
for the transmission for any purpose 
of electrical energy, telephone and 
telegraph messages, and radio and tel
evision communication. (The utility 
line and outfall and Intake structures 
will require a Section 10 permit If In 
navigable waters of the United States. 
Bee 33 CFR Part 322. See also para
graph CaH7) of this section.) 

<13) Bank stabilization activities pro
vided: 

(I) The uank stabilization activity Is 
less than 500 feet In length; 

(II) The activity Is neceSllary for ero
sion prevention: 

576 

' ! 
Chapter II-Corps of Engineers 

(iii) The activity is limited to less 
than an average of one cubic yard per 
running foot placed along the bank 
within waters of the United State::;; 

(iv) No material is placed in exces::; 
of the minimum needed for erosion 
protection: 

<v> No material is placed in any wet
land area; 

(vi) No material is placed in any lo
cation or in any manner so as to 
impair surface water flow into or out 
of any wetland area: 

(vii) Only clean material free of 
waste metal products, organic materi
als, unsightly debris, etc. is used; and 

<viii) The activity Is a single and 
complete project. 

(14) Minor road crossing fills Includ
ing all attendant features both tempo
rary and permanent that are part of a 
single and complete project for cross
ing of a non-tidal waterbody, provided 
that the crossing is culverted, bridged 
or otherwise designed to prevent the 
restriction of and to withstand expect
ed high flows • and provided further 
that discharges into 11.ny wetlands ad
jacent to the waterbody do not extend 
beyond 100 feet on either side of the 
ordinary high water mark of that wa
terbody. A "minor road crossing fill" is 
defined as a crossing that involves the 
discharge of less than 200 cubic yards 
of fill material below the plane of ordi
nary high water. The crossing will re
quire a permit from the U.S. Coast 
Guard if located in navigable waters of 
the United States <see 33 U.S.C. 301). 
Some road fills may be eligible for an 
exemption from the need for a Section 
404 permit altogether <see 33 CFR 
323.4). 

(16) Fill placed Incidental to the con
struction of bridges across navigable 
waters of the United States Including 
cofferdams, abutments, foundation 
seals, piers, and temporary construc
tion and access fills provided such fill 
has been authorized by· the U.S. Coast 
Guard under Section 9 of the Rlver 
11.nd Harbor Act of 1899 as part of the 
bridge permit. Causew11ys and ap
proach fills are not Included In this 

'District Engineers arc authorized, where 
regional conditions Indicate the need, to 
define the term "expected high flows" for 
the purpose cit establlshlnK applicability of 
this nationwide permit. 
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nationwide permit and will require an 
individual or regional Section 4t.H 
permit. 

< 16) Return water• from 11. contained 
dredged material dispo::;al area provid
ed the State has issued a certification 
under Section 401 of the Clean Water 
Act (see 33 CPR 325.2(b)(l)). The 
dredging itself requires a Section 10 
permit if located in navigable waters 
of the United States. 

( 17) Fills associated with small hy
dropower projects at existing n:ser
vo1rs where the project which includes 
the fill is liceru;ed by the Department 
of Energy under the Federal Power 
Act of 1920, as amended; has a total 
generating capacity of not more than 
1500 kw <2,000 horsepower>; qualifies 
for the short-form licensing proce
dures of the Department of Energy 
(see 18 CFR 4.61); and the individual 
and cumulative adverse effects on the 
environment are minimal. 

(18) Discharges of dredged or fill 
material into waters of the United 
States that do not exceed ten cubic 
yards as part of a single and complete 
project provided no material is placed 
in wetlands • 1· 

(19) Dredging of no more than ten 
cubic yards from navigable waters of 
the United States as part of a single 
and complete project.• 

(20) Structures, work and discharges 
for the containment and cleanup of oil 
and hazardous substances which are 
subject to the National Oil and Haz
ardous Substances Pollution Contln-

'The return water or runotf from a con• 
talncd disposal area Is admlnlstratlvt:IY de· 
fined as a discharge of dredged material b} 
33 CPR 323.2tJ> even though the dl:lposu. 
itself occurs on the upland and thus Lloc, 
not require a Section 404 permit. Thlb na 
tlonwlde permit satt,;fles the tt:chnical re 
qulremcnt for a Section 404 for the rctun 
water where the quality of the return wu.tc 
ls controlled by the state through tht: Sec 
tion 401 certification procedurcb. 

'These nationwide permits are dcslgne, 
for very minor dredge u.nd fill activities sucl 
as the removal of a small shoal In a boa 
slip; they cannot be used for plecemeu 
dredge und fill activities. 

'The State of Wlscoru,ln has denied write 
quality certifications pursuant to Sccllo 
401 of the Clean Water Act for these tw 
nationwide permits. Corn,c4l.11:ntly, the pc! 
mlu; do not apply In Wisconsin. 
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gency Plan provided the Regional Re
sporu;e Team which is activated under 
the Plan concurs with the proposed 
containment and cleanup action. 

(21) Structures, work, and discharges 
associated with surface coal mining ac
tivities provhlcd they are authorized 
by the Department of the Interior, 
Office of Surface Mining, or by states 
with approved programs under Title V 
of the Surface Mining Control and 
Reclamation Act of 1977; the appropri
ate district engineer is given the op
portunity to review the Title V permit 
application and all relevant Office of 
Surface Mining or state (as the case 
may be> documentation prior to any 
decision on that application; and the 
district engineer makes a determina
tion that the individual and cumula
tive adverse effects on the environ
r. ·•·nt from such structures, work, or 
discharges are minimal. 

(22> Minor work or temporary struc
tures required for the removal of 
wrecked, abandoned, or disabled ves
sels or the removal of obstructions to 
navigation. 

(23> Activities, work, and discharges 
,mdertaken, a:,sistcd, authorl:t.ed, regu
lated, funded, or financed, in whole or 
in part, by another Federal agency or 
department where that agency or de
partment has determined, pursuant to 
the CEQ Regulation for Implementing 
the Procedural Provisions of the Na
tional Environmental Policy Act (40 
CPR Part 1500 el seq.), that the activi
ty, work, or discharge is categorically 
excluded from environmental docu
mentation because it is included 
within a category of actions which nei
ther individually nor cumulatively 
have a ::;ignificant effect on the human 
environment and the Office of the 
Chief of Engineers <ATTN: DAEN-

. CWO-N) has been furnished notice of 
the i..gcncy or department's applica
tion for the categorlcul exclusion and 
concurs with that determination. 7 

(24> Any activity permitted by a 
state administering its own permit 
program for the discharg-e of dredged 
or Jill material authorized at 33 U.S.C. 

'Tile State of Wisconsin has denied water 
qulllily cerlificallons pur.sua.nl to Section 
•IOI of ll1c Clt·1111 Waler Acl for thelie two 
11atw11wiue ,,.:1m1t:;. Con.sequcnlly, the per
mit~ t.Ju llul apply in Wisconsin. 

1344(g)-{l) shall be permitted pursu
ant to Section 10 of the River aud 
Harbor Act of 1899 (33 U.S.C. Part 
403). Those activities which do not in
volve a Section 404 state permit are 
not included in this nationwide permit 
but many will be exempted by Sec. 154 
of Pub. L. 94-587. <See 33 CPR 
322.2(a)(2)). 

(25) Discharge of concrete into tight
ly sealed forms or cells where the con
crete is used as a structural member 
which would not' otherwise be subject 
to Clean Water Act jurisdiction. 

(b) Conditions. The following special 
conditions must be followed in order 
for the nationwide permits identified 
in paragraph <a> of this section to be 
valid: 

(1) That any discharge of dredged or 
fill material will not occur in the prox
imity of a public water supply intake; 

(2) That any discharge of dredged or 
fill material will not occur in areas of 
concentrated shellfish production 
unless the discharge ls directly related 
to a shellfish harvesting activity au
thorized by paragraph <a><4> of this 
section. 

(3) That the activity will not jeop
ardize a threatened or endangered spe
cies as identified under the Endan
gered Species Act, or destroy or ad
versely modify the critical habitat of 
such species. In the case of Federal 
agencies, it is the agencies' responsibil
ity to review its activities to determine 
if the action "may affect" any listed 
species or critical habitat. If so, the 
Federal agency must consult with the 
Fish and Wildlife Service and/or Na
tional Marine Fisheries Service; 

<4> That the activity will not i;ignifi
cantly disrupt the movement of those 
species of aquatic life indigenous to 
the waterbody <unless the primary 
purpose of the fill is to impound 
water>; 

(5) That any discharge of dredged or 
fill material wlll consist. of suitable 
material free from toxic pollutants 
(Sec Section 307 of Clean Water Act) 
in toxic amounts; 

(6) That any structure or fill author
ized will be properly maintained; 

(7) That the activity will not occur 
In a component of the National Wild 
and Scenic River System; and 
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(8) That the activity will not cause 
an unacceptable interference with 
navigation. 

(9) That the best management prac
tices listed in § 330.6 of this part 
should be followed to the maximum 
extent practicable. 

§ 330.6 Management practices. 
(a) In addition to the conditions 

specified in §§ 330.4 and 330.5 of this 
part, the following management prac
tices should be followed, to the maxi
mum extent practicable, in the dis
charge of dredged or fill material 
under nationwide permits in order to 
minimize the adverse effects of these 
discharges on the aquatic environ
ment. Failure to comply with these 
practices may be cause for the district 
engineer to recommend or the division 
engineer to take discretionary author
ity to regulate the activity on an indi
vidual or regional basis pursuant to 
§ 330.7 of this part. 

( 1) Discharges of dredged or fill ma
terial into waters of the United States 
shall be avoided or minimized through 
the use of other practical alternatives. 

(2) Discharges In spawning areas 
during spawning seasons shall be 
avoided. 

(3) Discharges shall not restrict or 
Impede the movement of aquatic spe
cies indigenous to the waters or the 
passage of normal or expected high 
flows or cause the relocation of the 
water (unless the primary purpose of 
the fill ls to impound waters). 

(4) If the discharge creates an lm
poundment of water, adverse impacts 
on the aquatic system caused by the 
accelerated passage of water and/or 
the restriction of Its flow, shall be 
minimized. 

(5) Discharge In wetlands areas shall 
be avoided. 

(6) Heavy equipment working in wet
lands shall be placed on mats. 

(7) Discharges into breeding areas 
for migratory waterfowl shall be 
avoided. 

(8) All temporary fills shall be re
moved in their entirety. 

11330,7 DiHcretionary authority. 
Division cn1dncern on their own Initi

ative or upon recommendation of a 
district engineer are authorized to 
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modify nationwide permits by adding 
regional conditions or to override na
tionwide permits by requiring individ
ual permit applications on a case-by
case basis. Discretionary authority will 
be b!Uied on concerns for the aquatic 
environment as expressed in the 
guidelines published by EPA pursuant 
to§ 404(b)(l). <40 CFR Part 230) 

Ca> Regional condilion:i. Division en
gineers are authorized to modify na
tionv:ide permits by adding conditions 
applicable to certain activities or spe
cific geographic areas within their di
visions. In developing- regional condi
tions, division and district engineers 
will follow standard permit processing 
procedures as prescribed in 33 CPR 
Part 325 applying the evaluation crite
ria of 33 CPR Part 320 and appropri
ate parts of 33 CPR Parts 321, 322, 
323, and 324. A copy of the Statement 
of Findings will be forwarded to the: 
Office of the Chief of Engineers, 
ATTN: DAEN-CWO-N. Division and 
district engineers will take appropriate 
measures to inform the public at large 
of the additional conditions. 

(b) Individual pennits. In 11atio11-
wide permit cases where additional re
gional conditioning may not be suffi
cient or where there is not sufficient 
time to develop regional conditions 
under paragraph (a) of this section, 
the division engineer may require indi
vidual permit applications on a case
by-case basis. Where time ls of the es
sence, the district engineer may tcle
phonically rccom1nend that the divi
sion engineer assert discretionary au
thority to require an individual permit 
application for a specific activity. JI 
the division engineer concurs, he may 
verbally authorize the district engi
neer to implement that authority. 
Both actions will be followed by writ
ten confirmation with copy lO the 
Chief of Engineers <DAEN-CWO-N ). 
Additionally, after notice and opportu
nity for public hearing, division engi
neers may recommend to the Chief of 
Engineers that individual permit ap
plications be required for catcgurics ol 
activities, or in a specific gcogrnphlc 
area. The division engineer will an
nounce the decision to persons affect• 
ed by the action. The district cngim:er 
wlll then regulate the activity or i\C• 

tlvlties by processing an appllcatiorn:;) 
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for individual permit<s) pursuant to 33 
CFR Part 325. 

<c> Discretionary authority which 
has been exercised under nationwide 
permits issued on 19 July 1977 expires 
four months from the effective date of 
this reg-ulation. Such ;,uthorlty may 
be extended or reinstated after appro
priate procedures of this regulation 
and 33 CFR Parts 320 through 325 
have been followed. 

§ :1:lll.8 Expiration of nationwide permits. 

The Chief of Engineers will review 
nationwide permits at least every five 
years. Based on this review, which will 
include public notice and opportunity 
for public hearing through publication 
in the FEDERAL REGISTER, he will either 
modify, reissue <extend) or revoke the 
permits. If a nationwide permit is not 
modified or reissued within five years 
of publication in the FEDERAL REGIS· 
TER, it automatically expires and be
comes null and void. 

PART 384-INTERGOVERNMENTAL 
REVIEW OF DEPARTMENT OF THE 
AR.MY CORPS OF ENGINEERS PRC
GRAMS AND ACTIVIYIES 

Sec. 
384.1 What is the purvose of these regula

tion:;? 
384.2 What definitions apply to these regu

lations? 
384.3 What programs and activities of the 

Corps of Engineers are subject to these 
rt,gulatlons? 

3114.4 [Reserved] 
3114.5 What is the Corps of Engineers' obll

gallun with respect to federal lnteragen
cy coordination? 

3114.6 What procedures apply to the selec
tion of program,; and activities under 
these re11ulatlons? 

384.7 How does the Corps of Engineers 
communicate with state and local offl. 
clals concemln11 Its programa and actlvl
lles? 

384.8 How does the Corps of Engineers 
provide states an opportunity to com
ment on proposed federal financial WI· 
slstance and direct federal development? 

384.0 How docs the Corps of Engineers re
ceive and re:;pond to comment11? 

3114.10 How does the Corps of Engineers 
make efforts to accommodate Intergov
ernmental concerns? 

384.11 What arc the Corps of Engineers 
olJllgallurn; In Interstate sltuatlo111!? 

Sec. 
384.12 [Reserved] 
304.13 May the Corps of Engineers waive 

any provision of these regulations? 
AUTHORITY: E.O. 12372, July 14, 1982 (47 

FR 30959), as amended April 8, 1983 (40 PR 
15111:17); and Section 401 of the Intergovern
mental Cooperation Act of 1968, as amended 
(31 u.s.c. 6506). 

SOURCE: 48 FR 29153, June 24, 1983, unless 
otherwise noted. 

§ 384.1 What is the purpose of these regu
lations? 

(a) The regulations in this part im
plement Executive Order 12372, 
"Intergovernmental Review of Federal 
Programs," issued July 14, 1982 and 
amended on April 8, 1983. These regu
lations also implement applicable pro
visions of section 401 of the Intergov
ernmental Cooperation Act of 1968. 

(b) These regulations are intended 
to foster an intergovernmental part
nership and a strengthened Federal
ism by relying on state processes and 
on state, areawide, regional and local 
coordination for review of proposed 
federal financial assistance and direct 
federal development. 

Cc) These regulations are intended to 
aid the internal management of the 
Corps of Engineers, and are not in-

. tended to create any right or benefit 
enforceable at law by a party against 
the Corps of Engineers or its officers. 

§ 384.2 What definitions apply to these 
regulations? 

"Order" means Executive Order 
12372, issued July 14, l!l82, and 
amended April 8, 1983 and titled 
"Intergc,vernme1~tal Review of Federal 
Programs." 

"Responsible Corps of!lclal" means a 
District Engineer, Division Engineer, 
or the Chief of Engineers, or a desig
nated representative, who Is consider
ing a decision or recommendation on a 
proposed Federal action and Is respon
sible for coordinating such action with 
the state process under the provisions 
of this regulation. 

"State" means any of the 50 states, 
the District of- Columbia, the Com
monwealth of Puerto Rico, the Com
monwealth of the Northern Marlana 
Islands, Guam, American Samoa, the 
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U.S. Virgin Islands, or the Trust Terri
tory of the Pacific Islands. 

§ 384.3 What programs and activities of 
the Corps of Engineers are subject lo 
these regulations? 

The Chief of Engineers publishes in 
the FEDERAL REGISTER a list of the 
Corps of Engineers Civil Works pro
grams and activities that are subject 
to these regulations. 

§ 384.4 [Reserved] 

§ 384.5 What is the Corps of Engineers' 
obligation with respect to federal inter
agency coordination? 

Responsible Corps officials, to the 
extent practicable, consult with and 
seek advice from all other substantial
ly affected federal departments and 
agencies in an effort to assure full co
ordination between such agencies and 
the Corps of Engineers regarding pro
grams and activities covered under 
these regulations. 

ll 384.6 What procedures apply to the se
lection of programs and activities 
under these regulations? 

<a> A state may select any program 
or activity published in the FEDERAL 
REGISTER in accordance with § 384.3 of 
this part for intergovernmental review 
under these regulations. Each state, 
before selecting programs and activi
ties shall consult with local elected of
ficials. 

Cb) Each state that adopts a process 
shall notify the appropriate Division 
Engineer of the programs and activi
ties selected for that process. 

(c) A state may notify the appropri
ate Division Engineer of changes In Its 
selections at any time. For each 
change, the state shall submit to the 
Division Engineer an assurance that 
the state has consulted with local 
elected officials regarding the change. 
The Division Engineer may establish 
deadlines by which 1:1tate1:1 are required 
to Inform the Corps of Engineers of 
changes in their program selections. 

(d) The Corps of Engineers u1:1es a 
state's process as soon WI fe1U1ible, de
pending on Individual programs and 
activities, after the Division Engineer 
Is notified of its selections. 

• § 384.9 

§ 384.7 How does the Corpij of Engineers 
communicate with state and local offi. 
ciuls concerning its programs and ac
tivities? 

(a) For those progran1s and activities 
covered by a state process under 
§ 384.6, the responsible Corps oflicial, 
to the extent permitted by law: 

(1) Uses the state process to deter
mine views of state and local elected 
officials; and 

(2) Communicates with state and 
local elected officials, throught the 
state process, as early in a program 
planning cycle as is reasonably feasi
ble to explain specific plans and ac
tions. 

(b) The District Engineer provides 
notice to directly affected state, 
areawide, regional, and local entities in 
a state of proposed Federal financial 
assistance or direct Federal develop
ment if: 

< 1) The state has not adopted a proc
ess under the Order; or 

(2) The assistance or development 
involves a program or activity not se
lected for the state process. 
This notice may be made by publica
tion in the FEDERAL REGISTER or other 
appropriate means, which the District 
Engineer in his discretion deems ap
propriate. 

II 384.8 How does the Corps of Engineers 
provide Htuten an opportunity to com
ment on proposed federal finunciul w,. 

siHtunce and direct federal develop
ment? 

<a> Except in unusual circumstances, 
the responsible Corps official gives 
state processes or directly affected 
state, areawide, regional and local offi
cials and entitles at le~t 60 days from 
the date established by such official to 
comment on proposed direct federal 
development or federal financial as
sistance. 

(b) This section also applies to com
ments In cases In which the review, co
ordination, and communication with 
the Corps of' Engineers have been del
egated. 

ll 384.9 How does the Corpn of Engineers 
receive and renpond to comments? 

(a) The responsible Corps oHlcial 
follows the procedures In~ :JIH.10 if: 
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Cl) A state office or official Is desig
nated to act as a single point of con
tact between a state process and all 
federal agencies, and 

<2> That office or official transmits a 
state process recommendation for a 
program selected under § 384.6. 

(b)(l) The single point of contact Is 
not obligated to transmit comments 
from state, areawide, regional or local 
officials and entitles where there is no 
state process rer.ommendation. 

(2) If a state process recommenda
tion is transmitted by a single point of 
contact, all comments from state, 
areawide, regional, and local officials 
and entitles that differ from it must 
also be transmitted. 

Cc) If a state has not established a 
process, or Is unable to submit a state 
process recommendation, state, 
areawide, regional and local officials 
and entitles may submit comments to 
the responsible Corps official. 

Cd) If a program or activity is not se
lected for a state process, state, 
areawide, regional and local officials 
and entitles may submit comments to 
the responsible Corps official. In addi
tion, If a state process recommenda
tion for a nonselected program or ac
tivity Is transmitted to the responsible 
Corps official by the s!ngle point of 
contact, such official follows the pro
cedures of § 384.10 of this part. 

Ce) The responsible Corps official 
considers comments which do not con
stitute a state process recommenda
tion submitted under these regulations 
and for which such official ls not re
quired to apply the procedures of 
§ 384.10 of this part, when such com
ments are provided by a single point of 
contact or directly to such official by a 
commenting party. 

113114.10 How doe11 the Corpd of Englneer11 
muke efforts to accommodate lntergov
ernmentad concernll? 

<a, If a state procei;s provides a state 
process recommendation to the Corps 
of Engineers through Its single point 
of contact, the resporuilble Corps offi
cial either: 

< 1 > Accepts the recommendation: 
(2) Reaches a mutually agreeable so

lution with the state process; or 
<3> Provides the single point of con

tact with a written explanation of the 

decision In such form as such Corps of
ficial In his or her discretion deems ap
propriate. The Corps official may also 
supplement the written explanation 
by providing the explanation to the 
single point of contact by telephone, 
other telecommunication, or other 
means. 

Cb) In any explanation under para
graph (a)(3) of this section, the re
sponsible Corps official Informs the 
single point of c;ontact that: 

(1) The Corps of Engineers will not 
implement Its decision for at least 10 
days after the single point of contact 
receives the explanation: or 

(2) The Assistant Secretary of the 
Army (Civil Works), or the next 
higher level responsible Corps official, 
has reviewed the case apd determined 
that, . because of unusual circum
stances, the waiting period of at least 
10 days is not feasible. 

Cc) For purposes of computing the 
waiting period under paragraph (b)(l) 
of this section, a single point of con
tact is presumed to have received writ
ten notification 5 days after the date 
of mailing of such notification. 

11384.11 What are the Corps of Engineers 
obllgationi. in interstate situations7 

(a) The responsible Corps official ls 
responsible for: 

Cl) Identifying proposed federal fi
nancial assistance and direct federal 
development that have an impact on 
Interstate areas; 

(2) Notifying appropriate o!!lclals 
and entitles In states which have 
adopted a process and which select the 
Corps of Engineers program or activi
ty. 

(3) Making efforts to Identify and 
notify the affected state, areawide, re
gional, and local officio.ls and entlt lea 
In those states that have not adoptud 
a process under the Order or do not 
select the Corps of Engineers program 
or activity; 

(4) Respondlni pursuant to § 384.10 
of thls part If the responsible Corps 
official receives a recommendation 
from a designated areawide agency 
trarusmltted by a single point of con
tact, In caaes In which the review, co
ordination, and communication with 
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the Corps of Engineers has been dele
gated. 

Cb) The responsible Corps official 
uses the procedures In § 384.10 If a 
state process provides a state process 
recommendation to such official 
through a single point of contact. 

:n Jl:t I) ,1' .... '.in 
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• § 384.l 

§ 384.12 [Reserved] 

11384.13 May the Corpa of Engineer 
waive any provision of thel!le regull 
tions? 

Ca) Emergency and disaster recover· 
actions performed under Pub. L. 9£ 
84th Congress, are excluded from th, 
requirements of the Order and thi 
regulation. 

Cb) In other emergencies, the Divi 
sion Engineer may waive any provisio1 
of the::;e regulations. 
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ACT AUTHORIZING A STATE GOVERNMENT 
[Passed Feb. 26, 1857) 

(iection 1) Be it enacted by the Senate and House of Representatives of the 
United States of America, in Congress assembled, That the inhabitants of that portion 
of the Territory of Minnesota which is embraced within the following limits, to-wit: 
Beginning at the point in the center of the main channel of the Red River of the 
North, where the boundary line between the United States and the British Posses
sions crosses the same; thence up the main channel of said river to that of the Bois 
de Sioux river; thence up the main channel of said river to Lake Traverse; thence 
up the center of said lake to the southern extremity thereof, thence in a direct line to 
the head of Big Stone lake; thence through its center to its outlet; thence by a due 
south line to the north line of the State of Iowa; thence along the northern boundary 
of said state to the main channel of the Mississippi river; thence up the main 
channel of said river, and following the boundary line of the State of Wisconsin, 
until the same intersects with the St. Louis river; thence down the said river to and 
through Lake Superior, on the boundary line of Wisconsin and Michigan, until it 
intersects the dividing line between the United States and the British Possessions; 
thence up Pigeon river and following said dividing line to the place of beginning, be 
and they hereby are authorized to form for themselves a constitution and state 
government by the name of the State of Minnesota, and to come into the Union on 
an equal footing with the original states, according to the Federal Constitution. 

Sec. 2. And be it further enacted, That the State of Minnesota shall have 
concurrent jurisdiction on the Mississippi and all other rivers and waters bordering 
on the said State of Minnesota, so far as the same shall form a common boundary to 
said state and any state or states now or hereafter to be formed or bounded by the 
same; and said river or waters leading into the same shall be common highways, and 
forever free, as well to the inhabitants of said state as to all other citizens of the 
United States, without any tax, duty, impost, or toll therefor. 

Sec. 3. And be it further enacted, That on the first Monday in June next, the 
legal voters in each representative district then existing within the limits of the 
proposed state, are hereby authorized to elect two delegates for each representative 
to which said district shall be entitled according to the apportionment for representa
tives to the territorial legislature; which election for delegates shall be held and 
conducted, and the returns made, in all respects in conformity with the laws of said 
Territory regulating the election of representatives, and the delegates so elected shall 
assemble at the capitol of said Territory on the second Monday in July next, and 
first determine by a vote whether it is the wish of the people of the proposed State to 
be admitted into the Union at that time; and if so, shall proceed to form a 
~onstitution, and take all necessary steps for the establishment of a state government, 
m conformity with the Federal Constitution, subject to the approval and ratification 
of the people of the proposed State. 

Sec. 4. And be it further enacted, That in the event said convention shall 
decide in favor of the immediate admission of the proposed State into the Union, it 
shall be the duty of the United States marshal for said Territory to proceed to take a 
census or enumeration of the inhabitants within the limits of the proposed State, 
~nde~ such rules and regulations as shall be prescribed by the secretary of the 
mtenor, with the view of ascertaining the number of representatives to which said 
sta~e may be entitled in the Congress of the United States. And said State shall be 
entitled to one representative, and such additional representatives as the population 
0~ the State shall, according to the census, show it would be entitled to according to 
t e present ratio of representation. 
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Sec. 5. And be it further enacted, That the following propositions be and the 
same are hereby offered to the said convention of the people of Minnesota for their 
free acceptance or rejection, which, if accepted by the convention, shall be obligatory 
on the United States, and upon the said State of Minnesota, to-wit: 

First--That sections numbered sixteen and thirty-six in every township of public 
lands in said State, and where either of said sections, or any part thereof, has been 
sold or otherwise been disposed of, other lands, equivalent thereto, and as contiguous 
as may be, shall be granted to said State for the use of schools. 

Second--That seventy-two sections of land shall be set apart and reserved for the 
use and support of a state university, to be selected by the governor of said State, 
subject to the approval of the commissioner at the general land office, and to be 
appropriated and applied in such manner as the legislature of said State may 
prescribe; for the purpose aforesaid, but for not other purpose. 

Third--Ten entire sections of land to be selected by the governor of said State, in 
legal subdivisions, shall be granted to said State for the purpose of completing the 
public buildings, or for the erection of others at the seat of government, under the 
direction of the legislature thereof. 

Fourth--That all salt springs within said State, not exceeding twelve in number, 
with six sections of land adjoining or as contiguous as may be to each, shall be 
granted to said State for its use; and the same to be selected by the governor thereof 
within one year after the admission of said State, and, when so selected, to be used 
or disposed of on such terms, conditions and regulations as the legislature shall 
direct; provided, that no salt spring or land the right whereof is now vested in any 
individual or individuals, or which may be hereafter confirmed or adjudged to any 
individual or individuals, shall by this article be granted to said State. 

Fifth-That five per centum of the net proceeds of sales of all public lands lying 
within said State, which shall be sold by Congress after the admission of said State 
into the Union, after deducting all the expenses· incident to the same, shall be paid to 
said State for the purpose of making public roads and internal improvements as the· 
legislature shall direct; provided, the foregoing propositions herein offered are on the 
condition that the said convention which shall form the constitution of said State 
shall provide, by a clause in said constitution, or an ordinance, irrevocable without 
the consent of the United States, that said State shall never interfere with the 
primary disposal of the soil within the same by the United States, or with any 
regulations Congress may find necessary for securing the title in said soil to bona 
fide purchasers thereof; and that no tax shall be imposed on lands belonging to the 
United States, and that in no case shall nonresident proprietors be taxed higher than 

residents. 
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ACT OF ADMISSION INTO THE UNION 
An Act for the admission of Minnesota into the Union. 

[Passed May 11, 1858.] 
Whereas, An act of Congress was passed February twenty-sixth, eighteen 

hundred and fifty-seven, entitled "An act to authorize the people of the Territory of 
Minnesota to form a constitution and state government preparatory to their admis
sion into the Union on an e ual footin with the ori inal states"; and, whereas, the 
people of said Territory did, on the twenty-ninth day o August, eighteen hundred 
and fifty-seven, by delegates elected for that purpose, form for themselves a 
constitution and state government, which is republican in form, and was ratified and 
adopted by the people at an election held on the thirteenth day of October, eighteen 
hundred and fifty-seven, for that purpose; therefore, 

Be it enacted by the Senate and House of Representatives of the United States of 
America, in Congress assembled, That the State of Minnesota shall be one, and is 
hereby declared to be one, of the United States of America, and admitted into the 
Union on an equal footing with the original states in all respects whatever. 

Sec. 2. And be it further enacted, That said State shall be entitled to two 
representatives in Congress, until the next apportionment of representatives among 
the several states. 

Sec. 3. And be it further enacted, That from and after the admission of the 
State of Minnesota, as hereinbefore provided, all the laws of the United States which 
are not locally inapplicable shall have the same force and effect within that State as 
in other States of the Union; and the said State is hereby constituted a judicial 
district of the United States, within which a district court, with like powers and 
jurisdiction as the district court of the United States for the district of Iowa, shall be 
established; the judge, attorney and marshal of the United States of the said district 
of Minnesota shall reside within the same, and shall be entitled to the same 
compensation as the judge, attorney and marshal of the district of Iowa; and in all 
cases of appeal or writ of error heretofore prosecuted and now pending in the 
supreme court of the United States, upon any record from the supreme court of 
Minnesota Territory, the mandate of execution or order of further proceedings shall 
be directed by the supreme court of the United States to the district court of the 
United States for the district of Minnesota, or to the supreme court of the State of 
Minnesota, as the nature of such appeal or writ of error may require; and each of 
those courts shall be the successor of the supreme court of Minnesota Territory, as 
to all such cases, with full power to hear and determine the same, and to award 
mesne or final process therein . 



!xviii 

:::>rivilege of the writ of 
~y requires it in case of 

is entitled to a certain 
·.- receive to his person, 
:..it purchase, completely 
lle to the laws. 
:onsists only in levying 
them aid and comfort. 
:my of two witnesses to 

::ed. The right of the 
:ts against unreasonable 
J.t shall issue but upon 
-:icularly describing the 

:ring contracts prohibit
iairing the obligation of 
:.;orruption of blood or 

No person shall be 
-:it the legislature from 
::narged with fraud in 
shall be exempt from 
The amount of such 

·::. that all property so 
·:.:,.,ed to any person for 

or improvement of the 
;;;ale shall also extend to 

for labor or service 

··eny shall not be taken, 
=n therefor, first paid or 

...:..: be subordinate to the 
state in times of peace. 
iands within the state 

all their incidents are 
=er period than 21 years 

given to any religious 
=its in this constitution 
a::- people. The right of 

own conscience shall 
_,:._ erect or support any 
.:3.J ministry, against his 
=ights of conscience be 
. establishment or mode 
: not be so construed as 
:zent with the peace or 
::asury for the benefit of 

1 
_I 

!xix CONSI1TUTION OF THE STATE OF MINNESOTA 

Sec. 17. Religious tests and property qualifications prohibited. No religious 
test or amount of property shall be required as a qualification for any office of public 
trust in the state. No religious test or amount of property shall be required as a 
qualification of any voter at any election in this state; nor shall any person be 
rendered incompetent to give evidence in any court of law or equity in consequence 
of his opinion upon the subject of religion. 

ARTICLE II 

NAME AND BOUNDARIES 

Section l. Name and boundaries; acceptance of organic act. This state shall 
be called the state of Minnesota and shall consist of and have jurisdiction over the 
territory embraced in the act of Congress entitled, "An act to authorize the people of 
the Territory of Minnesota to form a constitution and state government, preparatory 
to their admission into the Union on equal footing with the original states," and the 
propositions contained in that act are hereby accepted, ratified and confirmed, and 
remain irrevocable without the consent of the United States. 

Sec. 2. Jurisdiction on boundary waters. The state of Minnesota has concur
rent jurisdiction on the Mississippi and on all other rivers and waters forming a 
common boundary with any other state or states. Navigable waters leading into the 
same, shall be common highways and forever free to citizens of the United States 
without any tax, duty, impost or toll therefor. 

ARTICLE III 

DISTRIBUTION OF THE POWERS OF GOVERNMENT 

Section 1. Division of powers. The powers of government shall be divided 
into three distinct departments: legislative, executive and judicial. No person or 
persons belonging to or constituting one of these departments shall exercise any of 
the powers properly belonging to either of the others except in the instances 
expressly provided in this constitution. 

ARTICLE IV 

LEGISLATIVE DEPARTMENT 

Section l. Composition of legislature. The legislature consists of the senate 
and house of representatives. 

Sec. 2. Apportionment of members. The number of members who compose 
the senate and house of representatives shall be prescribed by law. The representa
tion in both houses shall be apportioned equally throughout the different sections of 
the state in proportion to the population thereof. 

Sec. 3. Census enumeration apportionment; congressional and legislative dis
trict boundaries; senate districts. At its first session after each enumeration of the 
inhabitaIHS of this state made by the authority of the United States, the legislature 
shall have the power to prescribe the bounds of congressional and legislative 
districts. Senators shall be chosen by single districts of convenient contiguous 
territory. No representative district shall be divided in the formation of a senate 
district. The senate districts shall be numbered in a regular series . 

Sec. 4. Terms of office of senators and representatives; vacancies. Represent-

• 

atives shall be chosen for a term of two years, except to fill a vacancy. Senators • 
shall be chosen for a term of four years, except to fill a vacancy and except there 
shall be an entire new election of all the senators at the first election of representa-
tives after each new legislative apportionment provided for in this article. The 
governor shall call elections to fill vacancies in either house of the legislature. 
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derived from swamp lands granted to the state, (c) all cash and investments credited 
to the permanent school fund and to the swamp land fund, and (d) all cash and 
investments credited to the internal improvement land fund and the lands therein. 
No portion of these lands shall be sold otherwise than at public sale, and in the 
manner provided by law. All funds arising from the sale or other disposition of the 
lands, or income accruing in any way before the sale or disposition thereof, shall be 
credited to the permanent school fund. Within limitations prescribed by law, to 
secure the maximum return thereon consistent with the maintenance .of the perpetui
ty of the fund, and with the approval of the board of investment, the fund may be 
invested in: (1) interest bearing fixed income securities of the United States and of 
its agencies, fixed income securities guaranteed in full as to payment of principal and 
interest by the United States, bonds of the state of Minnesota or its political 
subdivisions or agencies, or of other states, but not more than 50 percent of any issue 
by a political subdivision shall be purchased; (2) stocks of corporations on which 
cash dividends have been paid from earnings for five consecutive _years or longer 
immediately prior to purchase, but not more than 20 percent of the fund shall be 
invested therein at any given time nor more than one percent in stock of any one 
corporation, nor shall more than five percent of the voting stock of any one 
corporation be owned; (3) bonds of corporations whose earnings have been at least 
three times the interest requirements on outstanding bonds for five consecutive years 
or longer immediately prior to purchase, but not more than 40 percent of the fund 
shall be invested in corporate bonds at any given time. The percentages referred to 
above shall be computed using the cost price of the stocks or bonds. The principal 
of the permanent school fund shall be perpetual and inviolate forever. This does not 
prevent the sale of any public or private stocks or bonds at less than the cost to the 
fund; however, all losses not offset by gains shall be repaid to the fund from the 
interest and dividends earned thereafter. The net interest and dividends arising from 
the fund shall be distributed to the different school districts of the state in proportion 
to the number of students in each district between the ages of 5 and 21 years. 

A board of investment consisting of the governor, the state auditor, the state 
treasurer, the secretary of state, and the attorney general is hereby constituted for 
the purpose of administering and directing the investment of all state funds. The 
board shall not permit state funds to be used for the underwriting or direct purchase 
of municipal securities from the issuer or his agent. 

Sec. 9. Investment of permanent university fund; restrictions. The perma
nent university fund of this state may be loaned to or invested in the bonds of any 
county, school district, city or town of this state and in first mortgage loans secured 
upon improved and cultivated farm lands of this state, but no such investment or 
loan shall be made until approved by the board of investment; nor shall a loan or 
investment be made when the bonds to be issued or purchased would make the 
entire bonded in4ebtedness exceed 15 percent of the assessed valuation of the taxable 
property of the county, school district, city or town issuing the bonds; nor shall any 
farm loan or investment be made when the investment or loan would exceed 30 
percent of the actual cash value of the farm land mortgaged to secure the 
mvestment; nor shall investments or loans be made at a lower rate of interest than 
two percent per annum nor for a shorter period than one year nor for a longer 
period than 30 years. 

Sec. 10. Exchange of public lands; reservation of rights. As the legislature 
may prov1 e, any of the public lands of the state, including lands held in trust for 
a~y purpose, may be exchanged for lands of the United States or privately held lands 
wit~ the unanimous approval of the governor, the attorney general and the state 
auditor. Lands so acquired shall be subject to the trust, if any, to which the lands 
exchanged therefor were subject. The state shall reserve all mineral and water 
power rights in lands transferred by the state. 
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domain proceedings hereunder, any value which the land taken may have by reason 
of its location or availability for the depositing of stripping, tailings or other wastes 
from general mining operations in its vicinity, or for the erection of buildings or 
structures thereon in connection with such operations, shall be considered in 
determining the damages to be awarded the owner thereof. 

History: 1907 c 411 s 1,2; 1949 c 593 s 1; 1969 c 1129 art JO s 2 (6399, 6400) 

93.055 ACTION TO QUIEI' TITLE TO LANDS COVERED BY MINERAL 
PERMIT OR LEASE. 

Upon written request of the holder of any mineral prospecting permit or 
mineral lease from the state, not in default, with the approval of the commissioner of 
natural resources, the attorney general may institute proceedings to quiet the title 
and determine adverse claims or to register the title of the state to the lands or 
interests covered by the permit or lease. All costs and expenses of such proceedings 
including compensation of attorneys for the state shall be paid by the holder of the 
permit or lease. Upon receipt of such request from the holder of a prospecting 
permit, if approved by the commissioner of natural resources, and if such action is 
authorized by the attorney general, the running of the time within which the permit 
holder must begin prospecting thereunder and the time within which he must apply 
for a lease or do any other act required by the permit shall be suspended until the 
entry of final judgment in the action, and the term of the permit and the time 
required for any action by the holder thereunder shall be extended by a _period 
equivalent to the time from the receipt of the request to the entry of the judgment. 

History: 1949 c 594 S 1; 1969 C 1129 art JO S 2 

[ 93.06j RESERVATION OF MINERALS UNDER NAVIGABLE LAKES. 
All iron ores and other minerals on, in or under lands within this state which lie 

beneath the waters of navigable lakes and rivers belong to the state, together with the 
right to enter upon such lands and explore for and mine and remove such iron ore 
and other minerals and that the state now has and since its organization has had the 
right to sell, lease, or otherwise use or dispose of such mineral lands and such iron 
ores and other minerals in the same manner as any other mineral lands, ores, or 
minerals belonging to the state, and that the title of the state to such iron ore or 
other minerals, together with the right to explore for, mine, or remove the same, 
shall not be affected by the subsequent drying up of such lakes or rivers. 

History: 1909 c 49 s 1; 1947 c 521 s 1 (6401) 

(93.o-il DISPOSAL OF FUNDS. 
The principal of all funds derived from the sale or other disposition of such 

minerals and lands so situate shall forever be preserved inviolate and undiminished, 
but the same may be invested as the permanent school fund of the ·state is now 
invested, and the proceeds arising therefrom shall be paid into the school endowment 
fund. 

History: 1909 c 49 s 3; 1965 c 313 s 1 (6402-1) 

Cruil PROSPECTING FOR MINERALS UNDER WATERS OF MEAN
DERED LAKES AND STREAMS. 

Subdivision 1. Rules and regulations for issuance of permits. The depart
ment, with the approval of the executive council, shall adopt rules and regulations 
for the issuance of permits to prospect for gold, silver, copper, cobalt, coal, graphite, 
petroleum, sand, gravel, stone, natural gas, and all minerals, excepting iron ore, 
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under the waters of any public lake or stream in the state, including that portion of 
boundary lakes and streams within the boundaries of the state, and for the issuance 
of leases for the mining and removal of such minerals upon such terms and 
conditions as such regulations may prescribe. 

Subd. 2. Scope of regulations. It shall be provided in such regulations, 
among other things: 

(1) No permit to prospect shall be issued for a period to exceed two years; 
(2) Each permit shall authorize prospecting only within the area designated 

therein, which area shall not exceed the limitations upon size prescribed by the 
regulations; · 

(3) At any time prior to the expiration of any such prospective permit, the 
holder thereof shall have the right to a lease giving him the exclusive right to mine 
and remove the minerals specified in such permit within the area specified in the 
permit; provided, if the regulations adopted hereunder shall permit or prescribe 
larger areas for permits than for leases, the permit bolder shall designate the specific 
part of the area covered by his permit (not exceeding the limitations upon size of 
lease areas) upon which he desires a lease; 

(4) Minimum rents and royalties, and the other terms, conditions, and cove
nants of all such leases shall be prescribed by such regulations prior to the issuance 
of any permits hereunder; provided no rents or royalties shall be paid for muck and 
silt, or sand, or gravel removed under a lease or permit issued to any department of 
the state, any political subdivisions, the federal government, watershed district, 
drainage and conservancy district, drainage and flood control district, sanitary 
district of the state, or any port authority, if such materials are used for public 
purposes only, and are not resold to any private party; and provided further that no 
rents or royalties shall be charged for muck and silt, or sand, or gravel furnished to 
or taken by any department of the state or any political subdivision of the state, or 
any port authority, subsequent to July 1, 1958, and prior to the effective date of 
Laws 1961, Chapter 336, if such materials were used for public purposes; 

(5) No such lease shall be for a longer term than 50 years; 
(6) All rents and royalties paid under such leases shall be paid to the state 

treasurer on the order of the commissioner of finance and shall be credited to the 
permanent school funds of the state; 

(7) No minerals shall be remo~ed under such permits until lease has been issued 
as provided by such regulations, except that, with the approval of the commissioner, 
sufficient minerals or ore material may be removed for exploratory or assaying 
purposes; 

(8) The grantee of such permit or lease, his or their assigns, representatives, and 
successors in interest, may be required to secure riparian owners against damage 
from the use of such lease or permit. 

Subd. 3. Issuance of permits. The commissioner shall issue permits and 
leases in accordance with such rules and regulations. 

Subd. 4. Recording of permits and leases. All permits and leases, with the 
names and post-office addresses of all parties having an interest, issued by the 
commissioner under authority of sections 93.08 to 93.12 and the regulations adopted 
thereunder, before delivery, shall be duly recorded at length by the commissioner of 
finance in his office in the record books to be provided and kept for that purpose, 
and a certificate of such record showing the date of record and the book and page 
thereof shall be endorsed on each such permit or lease. 

History: Ex1935 c 42 s 1-4; 1947 c 473 s 1,2; 1953 c 537 s 1; 1961 c 336 s 1; 
1963 C 647 S 1; 1973 C 492 S ]4 (6402-2, 6402-J, 6402-4, 6402-5) 

_,.. 

I
-TT ., 

.. 2 

l . .c,;.··· 

=!· .... 

2125 

93.09 ASSIGNME 

Subdivision l . 
tracts affecting any s 
parties thereto, witne 
the post-office addre~ 
be presented to the 
finance shall then re 
office in record boois. 
record showing the 
assignment, agreeme: 
thereto. 

Subd. 2. Appr· 
title to any permit 
affected shall receive 
which approval sha.i: 
shall be duly recorde 
the title to any pem:: 
commissioner of fin.:.. 
be turned into the s: 

History: Exl93.: 

93.10 RIGHT OF 
The holder of . 

remove any such mir 
lease. 

History: Ex193.: 

93.11 MINERALS 
The discovery . 

93.08 under the pub: 

History: Ex193_' 

93.12 FORFEITC~ 
In the event the 

provisions contained 
and such default sh;r 
resources upon 30 d~ 
to the address of sue. 
resources may decL 
forfeited. Upon the 
resources all rights 

History: Ex193_ 
(6402-10) 

93.13 DRAINING 
THEREOF. 

When a meand, 
original meander lin 
mineral lease has bt 
approval of the exec: 



2124 

ding that portion of 
:.md for the issuance 
1n such terms and 

n such regulations, 

, exceed two years; 
the area designated 
.e prescribed by the 

>spective permit, the 
::lusive right to mine 
area specified in the 
permit or prescribe 

designate the specific 
1tations upon size of 

:onditions, and cove
prior to the issuance · 

oe paid for muck and · 
to any department of 
.. watershed district,· 
·ro1 district, sanitary 

are used for public 
,vided further that no 
:)r gravel furnished to 
vision of the state, or 
the effective date of 

~ic purposes; 
.::-s; 

be paid to the state 
1all be credited to the 

: lease has been issued 
i of the commissioner, 
:-iloratory or assaying 

.s. representatives, and 
wners against damage 

.:ill issue permits and 

:s and leases, with the 
:nterest, issued by the 
:he regulations adopted 
oy the commissioner of 
kept for that purpose, : 

and the book and page 

37 S 1; 1961 C 336 SJ;, -.,, 
402-5) 'I 

2125 MINERAL LANDS 93.13 

(93.oil ASSIGNMENTS AND CONTRACTS. 
Subdivision 1. Written; registered. All assignments and agreements or con

tracts affecting any such permit or lease shall be made in writing and signed by both 
parties thereto, witnessed by two witnesses, and properly acknowledged, and contain 
the post-office addresses of all parties having an interest; and when so executed shall 
be presented to the commissioner of finance for recording. The commissioner of 
finance shall then record such assignment, agreement, or contract at length in his 
office in record books kept and provided for that purpose, and a certificate of such 
record showing the date thereof and the book and page shall be endorsed on the 
assignment, agreement, or contract which then shall be returned to the party entitled 
thereto. 

Subd. 2. Approval; recording; fee. All instruments by virtue of which the 
title to any permit or lease provided for in sections 93.08 to 93.12 is in any way 
affected shall receive, as to form and execution, the approval of the commissioner, 
which approval shall be endorsed thereon, and su_ch instrument when so approved 
shall be duly recorded. For recording any assignment or other instrument affecting 
the title to any permit or lease or for furnishing certified copies of the records, the 
commissioner of finance shall charge a fee of ten cents per folio. All such fees shall 
be turned into the state treasury. 

History: Ex1935 c 42 s 5,6; 1973 c 492 s 14 (6402-6, 6402-7) 

\ 93.to\ RIGHT OF LESSEE TO PROSPECT FOR MINERALS. 
The holder of any such lease shall have the right to prospect for, mine, and 

remove any such minerals under the public waters within the area described by such 
lease. 

History: Ex1935 c 42 s 7 (6402-8) 

(!3.!iJ MINERALS MATTER OF PUBLIC INTEREST. 
The discovery and mining or removing of the minerals described in section 

93.08 under the public waters in the state is a matter of public interest to the state. 

History: Ex1935 c 42 s 8 (6402-9) 

~ FORFEITURE OF PERMITS AND LEASES. 
In the event the holder of such permit or lease shall fail to comply with all the 

provisions contained in sections 93.08 to 93.12 to be by him performed or observed 
and such default shall continue for a period of 30 days the commissioner of natural 
resources upon 30 days notice to the holder of such permit or lease by certified mail 
to the address of such holder as shown by the records of the commissioner of natural 
resources may declare such permit or lease and all rights acquired thereunder 
forfeited. Upon the filing of the order of forfeiture with the commissioner of natural 
resources all rights under such lease or permit shall cease. 

History: Ex1935 c 42 s 9; 1973 c 492 s 14; 1976 c 231 s 22; 1978 c 674 s 60 
(6402-10) 

(93.l~ DRAINING OF LAKES AND LEASING OF ORE LANDS IN BEDS 
THEREOF. 

When a meandered or public lake does not exceed 80 acres in area, within the 
original meander line, and is surrounded in part by state land upon which a state 
mineral lease has been issued and is in force and effect, then such lake, with the 
approval of the executive council, may be drained and the iron ore removed from the 

• 
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bed thereof by the lessee or its assigns under such state mineral lease for the purpose 
of mining iron ore owned by the state underneath the bed of such lake adjoining the 
lands covered by such state mineral lease under the terms and conditions of such 
state mineral lease. 

The royalty payments by the lessee to the state for the ore that shall be removed 
from such lake bed shall be fixed by the executive council and shall be not less than 
the minimum royalties provided for in section 93.20. In case the addition of the 
lake bed to the area subject to such state mineral lease shall increase the area 
covered by such lease to an area exceeding 80 acres then the annual ground rental 
for such enlarged area shall be increased by $1,000. 

The lessee or its assigns shall have the power to institute condemnation 
proceedings, to pay for the interests of private persons or corporations who or which 
may be injured or whose rights may be destroyed by the carrying on of such. 
operations. 

History: 1937 c 118 s 1; 1945 c 340 s 1 (6402-11) 

93.14 ISSUANCE OF PERMITS TO PROSPECT FOR ORES; LEASES. 

The commissioner may execute permits to prospect for iron ore and other ores 
upon lands belonging to the state or in which the state has an interest and leases for 
the mining of such ores, subject to the conditions provided in sections 93.15 to 93.28. 

History: 1921 c 412 s 1; 1925 c 395 s l; 1927 c 389 s 1 (6403) 

93.15 MINING UNITS; DESIGNATION; AREA. 

Subdivision 1. The commissioner of natural resources may designate any 
lands belonging to the state or in which the state has an interest as mining units and 
may rearrange or modify such mining units from time to time, subject to the 
limitations herein prescribed. No mining unit shall contain lands belonging to more 
than one permanent trust fund. Lands which have been sold by the state and are in 
use as part of the site of a plant for the production of taconite concentrates shall not 
be designated as mining units. Each mining unit shall consist of a contiguous tract 
not exceeding 80 acres in area except as follows: 

(1) An area not exceeding 90 acres consisting of or including one or more 
government lots or fractional or oversized subdivisions according to the government 
survey may be included in one mining unit. 

(2) An area of any size which has been covered by a state mining lease or 
contract heretofore issued and heretofore or hereafter terminated may be included in 
one mining unit. · 

(3) An area of any size within the bed of any public waters belonging to the 
state may be included in one mining unit. 

Subd. 2. The commissioner shall prepare and keep on file in the office of the 
division of lands and minerals of the department of natural resources and at such 
other places as he may direct a list of the mining units designated hereunder, giving 
the descriptions thereof and such other information as he deems necessary. In case 
the commissioner shall prescribe special conditions to be included in a prospecting 
permit or lease for any mining unit as authorized by law, he shall include a 
statement of such conditions with the designation of such unit in the list. 

Subd. 3. Except as otherwise expressly provided by law, each prospect~g 
permit or mining lease shall cover only one entire mining unit designated as herein 
provided, and the designation of a mining unit in force at the time an application for 
a prospecting permit therefor is received by the commissioner according to law shall 
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80 percent to the respective counties in which the lands lie, to be apportioned among 
the taxing districts interested therein as follows: county, three-ninths; town, or city, 
two-ninths; and school district, four-ninths. 

There is hereby appropriated from such moneys in the state treasury not 
otherwise appropriated to such persons or political subdivisions as are entitled to 
payment herein, an amount sufficient to make the payment. 

Subd. 5. Disposition of funds. Except as provided by subdivision 4, and 
except where the disposition of proceeds of the lands involved may be otherwise 
directed by existing law, all rentals and royalties payable hereunder shall be paid into 
the general fund of the state. 

History: 1943 c 287; 1949 c 587 s 1; 1951 c 451 s 1; 1959 c 158 s 11; 1963 c 
685 s 1; 1967 c 152 s 1; 1969 c 399 s 1; 1969 c 1129 art JO s 2; 1973 c 123 art 5 s 
7; 1973 C 492 S 14 

~34) UNLAWFUL TO MINE UNDER PUBLiC WATERS . 
Subdivision 1. Authority required. It shall be unlawful for any individual, 

copartnership, or corporation to mine any mineral below the low water mark of any 
public lake or river without first having obtained authority from the state. 

Subd. 2. Draining of meandered public lake for mineral purposes forbidden. 
It shall be unlawful for any individual, copartnership, or corporation to drain any 
meandered public lake for the purpose of mining of minerals without first having 
received the consent of the executive council. 

Subd. 3. Violation; penalty. Any individual, copartnership, or corporation 
violating the provisions of this section shall upon conviction thereof be punished by a 
fine of not exceed;ng $10,000 or by imprisonment in the Minnesota correctional 
facility-Stillwater for not to exceed five years or by both such fine and imprisonment, 
at the discretion of the court. 

History: 1915 c 78 s 1-3; 1979 c 102 s 13 (6425, 6426, 6427) 

~ 93.351~ PROSPECTING FOR IRON ORE IN BED OF STATE WATERS. 
The commissioner of natural resources may, in his discretion, semiannually give 

public notice of sale permits to prospect for iron ore situate in the bed of any public 
lake or river within the state in the same manner and at the same time as provided 
for sale of permits to prospect for iron ore under the provisions of section 93.16. 

History: 1943 c 208 s 1; 1969 c 1129 art JO s 2 

93.352 APPLICATION FOR PERMITS TO PROSPECT. 

Applications for permits to prospect for iron ore shall conform in all respects to 
the requirements set forth in section 93.17, and the permits issued thereunder shall 
be issued in the same manner and upon the same conditions as therein provided. 

History: 1943 c 208 s 2 

93.353 RIGHTS OF PERMIT HOLDERS. 
The holder of any such permit shall have the right to prospect for iron ore on 

the land described therein for one year from the date thereof, and no longer; but no 
ore shall be removed therefrom until a lease has been executed. The work of 
prospecting under such permit shall begin in a substantial manner as soon after the 
date thereof as conditions will permit and shall be continued until the permit expires, 
is surrendered or a lease asked for. The holder of such permit shall report in 
writing to the commissioner of natural resources on the first business day of each 
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provisions of section 84A.23 the sum necessary to pay such portion and pay the 
same to the treasurer of the school district or town. All moneys received by any 
school district or town pursuant to sections 94.31 and 94.32 shall be applied solely 
to the payment of past due bonds and interest. 

History: Ex1936 c 47 s 4; 1973 c 492 s 14 (6452-17) 

94.34 [Renumbered 92.461, subdivision l) 

94.341 MINNESOTA LAND EXCHANGE BOARD. 

The board created by the constitution of the state of Minnesota, Article XI, 
Section IO, consisting of the governor, the attorney general, and the state auditor, 
shall be known as the Minnesota land exchange board. The term .. board" as used 
in sections 94.341 to 94.347 refers to such board: The governor shall be chairman 
of the board. The state auditor shall be secretary of the board and keep a record 
of its proceedings. Approvals of land exchanges and other official acts of the 
board may be evidenced by the certificate of the state auditor as· secretary, under 
his official seal. When a land exchange has been approved by the board it shall 
be presumed that all other pertinent requirements of the law have been complied 
with, and no exchange shall be invalidated by reason of any defect or omission in 
respect of any such other requirement. 

History: 1941 c 393 s l; 1965 c 51 s 15; 1975 c 271 s 6; 1976 c 2 s 172 

94.342 CLASSES OF LAND. 

Subdivision l. Class A. All land owned by the state and controlled or 
administered by the commissioner or by any division or agency of the department 
of natural resources shall be known as Class A land for the purposes of sections 
94.341 to 94.347. Class A land shall include school, swamp, internal improve
ment, and other land granted to the state by acts of congress, state forest land, 
tax-forfeited land held by the state free from any trust in favor of taxing districts, 
and other land acquired by the state in any manner and controlled or administered 
as aforesaid; but this enumeration shall not be deemed exclusive. 

Subd. 2. Oass B. All lands heretofore or hereafter acquired by the state 
through tax-forfeiture, held subject to a trust in favor of taxing districts, and under 
the control of county authorities for classification, appraisal, and sale shall be 
known as Class B land for the purposes of sections 94.341 to 94.347. 

Subd. 3. Oass C. No land specifically designated by law as a state park 
shall be given in exchange hereunder unless expressly authorized by the legislature. 
No land bordering on or adjacent to any meandered or other public waters and 
withdrawn from sale by law shall be given in exchange unless expressly authorized 
by the legislature or unless through the same exchange the state acquires land on 
the same or other public waters in the same general vicinity affording at least 
equal opportunity for access to the waters and other riparian use by the public; 
provided, that any exchange with the United States or any agency thereof may be 
made free from this limitation upon condition that the state land given in 
exchange bordering on public waters shall be subject to reservations by the state 
for public travel along the shores as provided by Minnesota Statutes 1945, Section 
92.45, and that there shall be reserved by the state such additional rights of public 
use upon suitable portions of of such state land as the commissioner of natural 
resources, with the approval of the land exchange board, may deem necessary or 
desirable for camping, hunting, fishing, access to the water, and other public uses. 

History: 1941 c 393 s 2; 1949 c 373 s 1; 1969 c 1129 art JO s 2; 1975 c 271 s 
6 
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94.343 CLASS A LAND EXCHANGED; CONDillONS. 
Subdivision I. Except as otherwise herein provided, any Class A land ~ay, 

with the unanimous approval of the board, be exchanged for land of the Umted 
States or privately owned land in the manner and subject to the conditions herein 
prescribed. The commissioner, with the approval of the board, shall formulate 
general programs of exchange of Class A land designed to serve the best inte~es_ts 
of the state in the acquisition, development, and use of lands for purposes within 
the province of the department of natural resources. 

Subd. 2. Except as herein expressly prohibited, Class A land may be ex
changed, though devoted to a specific public use, if the use is discretionary and the 
authority in charge thereof shall approve the exchange, or if the commissioner, 
with the approval of the board, shall determine that the exchange will not 
materially curtail the activity or project for which the land is used; provided, that 
exchanges of land belonging to any state forest, game preserve, conservation area, 
or other territory designated by law for particular purposes shall be made so as to 
consolidate or fill out the state's holdings of land therein, and not materially to 
reduce the same. 

Subd. 3. Except as otherwise herein provided, Class A land shall be ex
changed only for land of at least substantially equal value to the state, as 
determined by the commissioner, with the approval of the board. For the 
purposes of such determination, the commissioner shall cause the state land and 
the land proposed to be exchanged therefor to be examined and appraised by 
qualified state appraisers in like manner as state land to be offered for sale; 
provided, that in exchanges with the United States or any agency thereof the 
examination and appraisal may be made in such manner as the land exchange 
board may direct. The appraisers shall determine the fair market value of the 
lands involved, disregarding any minimum value fixed for state land by the state 
constitution or by law, and shall make a report thereof, together with such other 
pertinent information respecting the use and value of the lands to the state as they 
deem pertinent or as the commissioner or the board may require. Such reports 
shall be filed and preserved in the same manner as other reports of appraisal of 
state lands. The appraised values shall not be conclusive, but shall be taken into 
consideration by the commissioner and the board, together with such other matters 
as they deem material, in determining the values for the purposes of exchange. 

Subd. 4. There shall be reserved to the state in all Class A land conveyed in 
exchange all mineral and water power rights and such other rights and easements 
as the commissioner, with the approval of the board, shall direct. All Class A 
land which at the time of exchange is subject to the provisions of section 110.13 
shall remain subject thereto as a condition of the exchange, and all land received 
by the state in exchange for Class A land within the area to which those provisions 
apply shall become subject thereto. Land may be received in exchange subject to 
any mineral reservations or other reservations thereon. All such reservations and 
conditions shall be taken into consideration in determining the value of the lands 
exchanged. 

Subd. 5. Class A land may be exchanged for land of greater value if the 
other party to the exchange shall waive payment for the difference or if there is an 
appropriation available for the acquisition of such land from which the difference 
may be paid. · 

Subd. 6. Class A land may be exchanged for land of less value in any case 
where disposal of the state land is not limited by the state constitution to public 
sale, provided the other party to the exchange shall pay to the state the amount of 
the difference in value either upon consummation of the exchange or by deferred 
payment, as the commissioner, with the approval of the board, may direct. In 
case of deferred payment, a certificate of sale of the state land shall be issued to 
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the other party as in case of sale of state public land, crediting the value of the. 
land received by the state in exchange as an initial payment, and providing for 
payment of the balance upon like terms and subject to like conditions as in case of 
such sale; provided, that the commissioner, with the approval of the board, may 
require a further initial cash payment and may shorten the time for payment of the 
balance. Money received in such cases shall be credited to the same fund as in 
case of sale of the land, if such fund exists, otherwise to the special fund, if any, 
from which the cost of the land was paid, otherwise to the general fund. 

Subd. 7. Before giving final approval to any exchange of Class A land, the 
board shall hold a public hearing thereon at the capital city or at some place which 
it may designate in the general area where the lands involved are situated; 
provided, that the board may direct such heari11g to be held in its behalf by any of 
its members or by the commissioner or by a referee appointed by the board. The 
commissioner shall furnish to the auditor of each county affected a notice of the 
hearing signed by the state auditor as secretary of the board, together with a list of 
all the lands proposed to be exchanged and situated in the county, and the county 
auditor shall post the same in his office at least two weeks before the hearing. The 
county auditor shall also cause a copy of the notice, referring to the list of lands 
posted in his office, to be published at least two weeks before the hearing in a legal 
newspaper published in the county. The cost of publication of the notice shall be 
paid by the state out of any moneys appropriated for the expenses of the board. 

Subd. 8. The commissioner, with the approval of the board, may submit a 
proposal for exchange of Class A land to any land owner concerned. Any land 
owner may submit to the commissioner and the board a proposal for exchange in 
such form as the commissioner, with the approval of the board, may prescribe. 

Subd. 9. No exchange of Class A land shall be consummated unless the 
attorney general shall have given his opinion in writing that the title to the land 
proposed to be conveyed to the state is good and marketable, free from all liens 
and encumbrances except reservations herein authorized. If required by the 
attorney general, the land owner shall submit an abstract of title and make and file 
with the commissioner an affidavit as to possession of the land, improvements, 
liens, and encumbrances thereon, and other matters affecting the title. 

Subd. l 0. Conveyance of Class A land given in exchange shall be made by 
deed executed by the commissioner in the name of the state, with a certificate of 
unanimous approval by the board appended. All such deeds received by the state 
shall be recorded or registered in the county in which the lands lie, and all 
recorded deeds and certificates of registered title shall be filed in the office having 
custody of the state public land records in the department of natural resources. 

Subd. 11. Land received in exchange for Class A land shall be subject to the 
same trust, if any, and shall otherwise have the same status as the state land given 
in exchange. The commissioner, with the approval of the board, shall determine 
accordingly the status of each tract of such land received in exchange. and shall 
make and file a certificate thereof in the office having custody of the state public 
land records in the department of natural resources. 

Subd. 12. When an exchange of Class A tax-forfeited land, which is subject 
to sale by county authorities is under consideration, the commissioner may notify 
the county auditor to withdraw the land from sale. Thereupon the land shall be 
withdrawn from sale until the proposed exchange is consummated or rejected, of 
which the commissioner shall notify the county auditor. 

History: 1941 C 393 S 3; 1949 C 373 S 2; 1961 C 326 S 1; 1969 C 399 S 1; 1969 
c 522 s I; 1969 c 1129 art JO s 2; 1975 c 271 s 6 
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94..344 CLASS B LAND EXCHANGED; CONDmONS. 
Subdivision I. Except as otherwise herein provided, any Class B land may, 

by resolution of the county board of the county in which the land is situated and 
with the unanimous approval of the land exchange board, be exchanged for land 
of the United States or privately owned land in the same county in the manner 
and subject to the conditions herein prescribed. · 

Subd. 2. No Class B land which is not classified for sale, and no Class B 
land. however classified, lying within any zone or district which is restricted 
against any use for which the land may be suitable shall be given in exchange for 
any privately owned land. 

Subd. 3. Except as otherwise herein provided, Class B land shall be ex
changed only for land of at least substantially equal value to the state, as 
determined by the county board, with the approval of the commissioner and the 
board. For the purposes of such determination the county board shall appraise 
the state land and the land proposed to be exchanged therefor in like manner as 
tax-forfeited land to be offered for sale. The appraised values shall not be 
conclusive, but shall be taken into consideration, together with such other matters 
as may be deemed material, in determining the values for the purposes of 
exchange. 

Subd. 4. There shall be reserved to the state in all Class B land conveyed in 
exchange the same rights and easements as may be required by law in case of sale 
of tax-forfeited land and such other rights and easements as the county board, 
with the approval of the commissioner and the board, shall direct. Land may be 
received in exchange subject to any mineral reservations or other reservations 
thereon. All such reservations and conditions shall be taken into consideration in 
determining the value of the lands exchanged. 

Subd. 5. Class B land may be exchanged for land of greater value only in 
case the other party to the exchange shall waive payment for the difference. 

Subd. 6. Oass B land may be exchanged for land of less value, provided the 
other party to the exchange shall pay the amount of the difference to the county 
treasurer either upon consummation of the exchange or by deferred payment, as 
the county board may direct. In case of deferred payment, a certificate of sale of 
the state land shall be issued to the other party in like manner as in the case of sale 
of tax-forfeited land, crediting the value of the land received by the state in 
exchange as an initial payment, and providing for payment of the balance upon 
like terms and subject to like conditions as in case of such sale; provided, that the 
county board may require a further initial cash payment and may shorten the time 
for payment of the balance. Money received in such cases shall be disposed of in 
like manner as the proceeds of sale of tax-forfeited land. 

Subd. 7. Before giving final approval to any exchange of Oass B land, the 
county board shall hold a public hearing thereon. At least two weeks before the 
hearing the county auditor shall post in his office a notice thereof, containing a 
description of the lands affected, and shall cause a copy of the notice to be 
published in the newspaper designated for publication of the official proceedings 
of the county board. 

Subd. 8. By direction of the county board the county auditor may submit a 
proposal for exchange of Class B land to any land owner concerned. Any land 
owner may file with the county auditor a proposal for exchange for consideration 
by the county board. Forms for such proposals shall be prescribed by the 
commissioner. 

Subd. 9. No exchange of Class B land shall be consummated unless the title 
to the land proposed to be exchanged therefor shall first be approved by the 
county attorney in like manner as provided for approval by the attorney general in 
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case of Class A land. The county attorney's opinion on the title shall be subject 
to approval by the attorney general. 

Subd. 10. After approval by the county board, every proposal for the 
exchange of Class B land shall be transmitted to the commissioner in such form 
and with such information as he may prescribe, for consideration by him and by 
the board. The county attorney's opinion on the title, with the abstract and other 
evidence of title, if any, shall accompany the proposal. If the proposal be 
approved by the commissioner and the board and the title be- approved by the 
attorney general, the same shall be certified to the commissioner of revenue, who 
shall execute a deed in the name of the state conveying the land given in exchange, 
with a certificate of unanimous approval by the board appended, and transmit the 
deed to the county auditor to be delivered upon receipt of a deed conveying to the 
state the land received in exchange, approved by the county attorney; provided, 
that if any amount is due the state under the terms of the exchange, the deed from 
the state shall not be executed or delivered until such amount is paid in full and a 
certificate thereof by the county auditor is filed with the commissioner of revenue. 
The county auditor shall cause all deeds received by the state in such exchanges to 
be recorded or registered, and thereafter shall file the deeds or the certificates of 
registered title in his office. 

Subd. 11. Forthwith after the consummation of any land exchange the 
county board shall determine the amount to be paid, if any, to the governmental 
subdivision wherein the Class B lands were located as full compensation for the 
trusts said governmental subdivision held in such land, and the amount so 
determined shall be transferred by the county auditor from the tax-forfeited funds 
accruing to the governmental subdivision wherein the privately owned lands were 
situated to the governmental subdivision wherein the Class B lands lay. The lands 
received shall thereupon become subject to trust in favor of the governmental 
subdivision wherein they lie and to all laws relating to tax-forfeited lands. 

The county board may also make a determination of payment to be made as 
to land exchanges heretofore made and direct the county auditor to make such 
transfer; and when such transfer has been made, such lands shall become subject 
to trust in favor of the governmental subdivision in which they lie. 

The maximum which may be fixed as payment for the equity held by any 
governmental subdivision shall in no case exceed the amount said governmental 
subdivision would have received if the lands had been sold for the appraised value 
as determined for the purpose of the exchange. 

History: 1941 C 393 S 4; 1949 C 437 S 1; 1973 C 582 S 3; 1975 C 271 S 6 

94.345 FORMS PRESCRIBED BY ATTORNEY GENERAL. 
The attorney general shall prescribe or approve the forms for all deeds, 

certificates, and other instruments required in these proceedings, and the proce
dure for delivery thereof. 

History: 1941 c 393 s 5 

94.346 lITLES. 
Subdivision 1. State may quiet. The state may bring and maintain an 

action to quiet or register the title to any land or interest in land which it owns or 
claims in any capacity and to determine all adverse claims thereto under any law 
pertaining to such proceedings, whether or not the land is actually in possession of 
or occupied by the state or any other person or corporation. 

Subd. 2. Attorney general may perfect. The attorney general, at the request 
or with the approval of the board, may commence and carry on any necessary or 
proper actions to perfect the titles to lands owned by the state and subject to 
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exchange under sections 94.341 to 94.347, and may authorize any county attorney 
or other attorney to assist in conducting any such action. The expenses of these 
actions, including such attorneys' fees as the attorney general may allow to county 
attorneys or other attorneys representing the state, shall be payable out of any 
appropriations available for the purposes of sections 94.341 to 94.347. Any 
county attorney performing such service shall be entitled to the fees allowed 
therefor in addition to his regular compensation unless his salary is fixed on a full 
time basis. 

In case an action is necessary to perfect the title to any privately owned land 
involved in an exchange hereunder, and the owner of the land is unable to bear 
the expense thereof, the land exchange board may authorize the attorney general 
to conduct such action and pay the expenses thereof as in case of actions to 
perfect the title to state lands. The expenses of the action, including attorney's 
fees, shall be deducted from the value of the land for the purpose of exchange, 
subject to payment by the owner for any difference in value as herein provided, or 
shall be repaid by the owner otherwise upon such terms as the board may direct. 
All money received on account of such expenses shall be remitted to the state 
treasurer and credited to the fund from which the expenses were paid. 

History: 1941 c 393 s 6,7; 1975 c 271 s 6 

94.347 CERTAIN LAND SUBJECI'ED TO LIKE TRUSTS. 

The lands acquired by the state under Laws 1939, Chapter 343, shall be 
subject to like trusts as the state lands involved in the actions for damages 
mentioned therein. The commissioner shall determine to what trusts the several 
tracts of land so acquired shall be subject according to their location, character, 
and value, making due allowance for the relative proportions of the different trusts 
to which the damaged lands were subject, and make and file a certificate thereof in 
the office having custody of the records of such lands in the department. The 
determination of the commissioner so certified shall be deemed conclusive as to 
the trust status of the lands affected unless thereafter changed by act of the 
legislature. 

History: 1941 C 393 S 8 

94.348 EXCHANGES OF STA TE OWNED LAND, APPRAISAL FEE. 
Subdivision I. Whenever a private land owner presents to the Minnesota 

land exchange board, an offer to exchange private land for Class A state owned 
land as defined in section 94.342, he shall deposit with the board an appraisal fee 
of not less than $25 nor more than $ 100, the amount to be determined by the 
board, depending upon the area- of land involved in the offer. 

Subd. 2. If the offer of the private land owner is accepted by the board and 
the land exchange is consummated, or, if the board refuses to accept the offer the 
appraisal fee shall be refunded, otherwise the appraisal fee shall be retained by the 
board. 

History: 1957 c 586 s 1,2; 1975 c 271 s 6 

94.349 TRANSFERS OF TITLE INVOLVING THE STATE AND GOVERN
MENTAL SUBDMSIONS OF THE STATE. 

Subdivision I. For the purpose of consolidating ownership or for any other 
public purpose, the state, acting through the commissioner of natural resources, or 
a local unit of government of the state may submit a proposal involving transfer of 
titles of land of the state and the local unit of government to the land exchange 
board, for review and recommendation of the board. 
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Subd. 2. The procedures relating to appraisal, title examination, and hear
ings set forth in sections 94.341 to 94.348 for land exchanges shall be followed, 
insofar as applicable, in matters relating to transfers of land titles under this 
section, subject to such further limitations as may be provided in this section. 

Subd. 3. The classes of state land which may be involved in a transfer of 
title are the same as those which may be exchanged under land exchange laws and 
are subject to the same limitations as are applied to state lands under land 
exchange laws. In addition, land subject to the public sale _ requirements of 
Minnesota Constitution, Article XI, Section 8, shall be condemned prior to any 
title transfer. The condemnation award must be paid and the time to appeal from 
the award must have expired prior to any title transfer under this section. 

Subd. 4. For the purposes of this section, lands acquired through tax-forfei
ture, held subject to a trust in favor of taxing districts, and under the control of 
county authorities for classification, appraisal and sale may be considered as land 
of a local unit of government for the purposes of this section. This land is subject 
to the same limitations as are applied to the same lands under land exchange laws. 

Subd. 5. The land exchange board shall recommend such legislation as may 
be necessary to complete the transfer of titles under this section. 

Subd. 6. Upon satisfaction of the requirements of this section, and upon the 
unanimous approval of the land exchange board, the commissioner of natural 
resources, as to the state land involved in the transfer of titles, and the governing 
body of the local unit of government, as to the local government land involved in 
the transfer of titles, shall execute deeds in the name of the respective government 
involved in the transfer, which deeds shall be executed and recorded in the same 
manner as deeds in land exchanges. 

Subd. 7. The commissioner of natural resources, with the approval of the 
board, shall determine the status of each tract of land received by the state in the 
transfer of titles. The county board, in a situation where the land given in a 
transfer is that type of land described in subdivision 4, shall proceed as required in 
section 94.344, subdivision 11. 

Subd. 8. State land involved in a transfer of title shall be subject to the 
provisions of section 94.343, subdivision 4. Tax-forfeited land under the control 
of a county involved in a title transfer shall be subject to the provisions of section 
94.344, subdivision 4. 

Subd. 9. The provisions of this section shall be supplementary to other laws 
relating to transfer of title of land or interests in land involving the state and local 
units of government. 

History: 1979 c 142 s 1 

94.35 [Renumbered 92.46 I, subd 2) 

94.351 ESCHEAT SUBJECT TO ENCUMBRANCE. 
When any land has become the property of the state by escheat and is subject 

to any encumbrance arising from taxes, assessments, or otherwise the commission
er of finance, with the approval of the governor and the attorney general and for a 
consideration to be determined by them, may execute in the name of the state a 
deed of the land to the holder of the encumbrance. 

History: RL s 2441; 1973 c 492 s 14 (6329) 

94.36 [Repealed, I 975 c 61 s 26] 
94.37 [Repealed, I 975 c 6 I s 26] 
94.38 [Repealed, 1975 c 61 s 26] 
94.39 [Repealed, I 975 c 6 I s 26] 
94.40 [Repealed, 1975 c 61 s 26] 



105.37 DIVISION OF WATERS, SOILS Ai.'ID MINERALS 

105.21 [Repealed, 1947 c 143 s 67] 

105.22 [Repealed, 1947 c 143 s 67] 

105.23 [Repealed, 1947 c 143 s 67] 
105.24 [Repealed, 1947 c 143 s 67] 
105.25 [Repealed, 1947 c 143 s 67] 
105.26 [Repealed, 1947 c 143 s 67] 
105.27 [Repealed, 1947 c 143 s 67] 
105.28 [Repealed, 1947 c 143 s 67] 

105.29 [Repealed, 1947 c 143 s 67] 

105.30 [Repealed, 1947 c 143 s 67] 

105.31 [Repealed, 194 7 c 143 s 67] 

105.32 [Repealed, 1947 c 143 s 67] 

105.33 [Repealed, 1947 c 143 s 67] 

105.34 [Repealed, 1947 c 143 s 67] 

105.35 [Repealed, 1947 c 143 s 67] 

105.36 [Repealed, 1947 c 143 s 67] 

WATER RESOURCES, CONSERVATION 

105.37 DEFLNITIONS. 

2280 

Subdivision l. Unless the language or context clearly indicates that a different 
meaning is intended, the following words and terms, for the purposes of sections 
105.37 to 105.55, shall have the meanings subjoined to them. 

Subd. 2. "Commissioner" means the commissioner of natural resources of the 
state of Minnesota. 

Subd. 3. "Division" means the division of waters, soils and minerals of the 
department of natural resources of the state of Minnesota. 

Subd. 4. "Director" means the director of the division of waters, soils and 
minerals of the department of natural resources of the state of Minnesota. 

Subd. 5. "Appropriating" includes but is not limited to "taking", regardless of 
the use to which the water is put. 

Subd. 6. [Repealed, 1979 c 199 s 17] 
Subd. 7. "Waters of the state" means any waters, surface or underground, 

except those surface waters which are not confined but are spread and diffused over 
the land. "Waters of the state" includes all boundary and inland waters. 

Subd. 8. "Abandon" means to give up the use and maintenance of the 
described structures or improvements to realty and to surrender the same to 
deterioration, without reference to any intent to surrender or relinquish title to or 
possessory interest in the real property constituting the site of the structures _or 
improvements. "Abandoned" and "abandonment" have meanings consistent with 
this definition of "abandon". 

Subd. 9. "Waterbasin" means an enclosed natural depression with definable 
banks capable of containing water which may be partly filled with waters of the state 
and which is discernible on aerial photographs. 

Subd. 10. "Natural watercourse" means any natural channel which has defin
able beds and banks capable of conducting confined runoff from adjacent lands. 

Subd. 11. "Altered natural watercourse" means a former natural watercourse 
which has been affected by man made changes in straightening, deepening, narrow
ing, or widening of the original channel. 
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Subd. 12. "Artificial watercourse" means a watercourse which has been artifi
cially constructed by man where there was no previous natural watercourse. 

Subd. 13. "Meandered lakes" means all bodies of water except streams lying 
within the meander lines shown on plats made by the United States General Land 
Office . 

Subd. 14. "Public waters" includes and shall be limited to the following 
waters of the state: 

(a) All water basins assigned a shoreland management classification by the 
commissioner pursuant to section 105.485, except wetlands less than 80 acres in size 
which are classified as natural environment lakes; 

(b) All waters of the state which have been finally determined to be public 
waters or navigable waters by a court of competent jurisdiction; 

(c) All meandered lakes, except for those which have been legally drained; 
(d) All waterbasins previously designated by the commissioner for management 

for a specific purpose such as trout lakes and game lakes pursuant to applicable laws; 

(e) All waterbasins designated as scientific and natural areas pursuant to section 
84.033; 

(t) All waterbasins located within and totally surrounded by publicly owned 
lands; . 

(g) All waterbasins where the state of Minnesota or the federal government 
holds title to any of the beds or shores, unless the owner declares that the water is 
not necessary for the purposes of the public ownership; 

(h) All waterbasins where there is a publicly owned and controlled access which 
is intended to provide for public access to the water basin; and 

(i) All natural and altered natural watercourses with a total drainage area 
greater than two square miles, except that trout streams officially designated by the 
commissioner shall be public waters regardless of the size of their drainage area. 

The public character of water shall not be determined exclusively by the 
proprietorship of the underlying, overlying, or surrounding land or by whether it is a 
body or stream of water which was navigable in fact or susceptible of being used as a 
highway for commerce at the time this state was admitted to the union. 

For the purposes of statutes other than sections 105.37, 105.38 and 105.391, the 
term "public waters" shall include "wetlands" unless the statute expressly states 
otherwise. 

Subd. 15. "Wetlands" includes, and shall be limited to all types 3, 4 and 5 
wetlands, as defined in U. S. Fish and Wildlife Service Circular No. 39 (1971 
edition), not included within the definition of public waters, which are ten or more 
acres in size in unincorporated areas or 2-1/2 or more acres in incorporated areas. 

Subd. 16. "Ordinary high water level" means the boundary of public waters 
and wetlands, and shall be an elevation delineating the highest water level which has 
been maintained for a sufficient period of time to leave evidence upon the landscape, 
commonly that point where the natural vegetation changes from predominantly 
aquatic to predominantly terrestrial. For watercourses, the ordinary high water 
level shall be the elevation of the top of the bank of the channel. For reservoirs and 
flowages the ordinary high water level shall be the operating elevation of the normal 
summer pool. 

History: 1947 C 142 S 1; 1967 C 905 S 5; 1969 C 1129 art 3 S 1; 1973 c 315 S 

1-3; 1973 C 344 S 1; 1976 C 83 S 2-6; 1979 C 199 S 1-4 
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105.38 DECLARATION OF POLICY. 

In order to conserve and utilize the water resources of the state in the best 
interests of the people of the state, and for the purpose of promoting the public 
health, safety and welfare, it is hereby declared to be the policy of the state: 

(1) Subject to existing rights all public waters and wetlands are subject to the 
control of the state. 

(2) The state, to the extent provided by law from time to time, shall control the 
appropriation and use of surface and underground waters of the state. 

(3) The state shall control and supervise, so far as practicable, any activity 
which changes or which will change the course, current, or cross-section of public 
waters or wetlands, including but not limited to the construction, reconstruction, 
repair, removal, abandonment, the making of any other change, or the transfer of 
ownership of dams, reservoirs, control structures, and waterway obstructions in any 
of the public waters or wetlands of the state. 

History: 1947 C 142 S 2; 1957 C 502 S 1; 1973 C 315 S 4; 1973 C 344 S 2; 1976 C 

83 S 7; 1979 C 199 S 5 

105.39 AUTHORITY AND POWERS OF COMMISSIONER. 
Subdivision 1. Water conservation program. The commissioner shall devise 

and develop a general water resources conservation program for the state. The 
program shall contemplate the conservation, allocation, and development of all the 
waters of the state, surface and underground, for the best interests of the people. 
The commissioner shall be guided by such program in the issuance of permits for the 
use and appropriation of the waters of the state and the construction, reconstruction, 
repair, removal, or abandonment of dams, reservoirs and other control structures, as 
provided by sections 105.37 to 105.55. 

Subd. 2. Surveys and investigations. The commissioner is authorized to 
cause to be made all such surveys, maps, investigations and studies of the water 
resources and topography of the state as he may deem necessary to provide the 
information to formulate a program and carry out the provisions of sections 105.37 
to 105.55. 

Subd. 3. Allocation and control of wetlands and waters. The commissioner 
shall have administration over the use, allocation and control of public waters and 
wetlands, the establishment, maintenance and control of lake levels and water 
storage reservoirs, and the determination of the ordinary high water level of any 
public waters and wetlands. 

Subd. 4. Power to acquire property; eminent domain. The commissioner 
shall have the power to acquire title to any private property for any authorized 
purpose by purchase or by the exercise of the right of eminent domain; and the use 
of such property in the furtherance of lawful projects under sections 105.37 to 105.55 
is hereby declared to be a public purpose. On request by the commissioner, the 
attorney general shall proceed to acquire the necessary title to private property for 
such use under the provisions of Minnesota Statutes 1945, Chapter 117. 

Subd. 5. Contracts. The commissioner is authorized to approve contracts for 
all works under sections 105.37 to 105.55, to change the plans thereof when 
necessary, and to supervise, control, and accept the same when complete. He is 
further authorized to cause the same, together with expenses incurred in connection 
therewith, to be paid for out of any funds made available to the use of the 
commissioner. 

Subd. 6. Statewide water information system. The commissioner in coopera
tion with other state agencies, including the Minnesota geologic survey, shall 
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establish and maintain a statewide system to gather, process, and disseminate 
information on the availability, distribution, quality, and use of waters of the state. 
Each local, regional, and state governmental unit, its officers and employees shall 
cooperate with the commissioner in accomplishing the purpose of this subdivision. 

History: 1947 c 142 s 3; 1973 c 315 s 5; 1979 c 199 s 6 

105.391 WATERS INVENTORY AND CLASSIFICATION. 
Subdivision 1. On the basis of all information available to him and the criteria 

set forth in section 105.37, subdivisions 14 and 15, the commissioner shall inventory 
the waters of each county and make a preliminary designation as to which constitute 
public waters and wetlands. The commissioner shall send a list and map of the 
waters which he has preliminarily designated as public waters and wetlands in each 
county to the county board of that county for its review and comment. The county 
board shall conduct at least one public informational meeting within the county 
regarding the commissioner's preliminary designation. After conducting the meet
ings and within 90 days after receipt of the list or maps, the county board shall 
present its recommendation to the commissioner, listing any waters regarding which 
the board disagrees with the commissioner's preliminary designation and stating with 
particularity the waters involved and the reasons for disagreement. The commis
sioner shall review the county board's response and, if he agrees with any of the 
board's recommendations, he shall revise the list and map to reflect the recommen
dations. Within 30 days after receiving the county board's recommendations, be 
shall also notify the county 'board as to which recommendations he accepts and 
rejects and the reasons for his decision. After the revision of the map and list, if 
any, or if no response is received from the county board within the 90 days review 
period, the commissioner shall file the revised list and map with the recorder of each 
county and shall cause the list and map to be published in the official newspaper of 
the. county. The published notice shall also state that any person or any county may 
challenge the designation of specific waters as public waters or wetlands or may 
request the designation of additional waters as public waters or wetlands, by filing a 
petition for a hearing with the commissioner within 90 days following the date of 
publication. The petition shall state with particularity the waters for which the 
commissioner's designation is disputed and shall set forth the reasons for disputing 
the designation. If any designations are disputed by petition, the commissioner shall 
order a public bearing to be held within the county within 60 days following the 90 
day period, notice of which shall be published in the state register and the official 
newspaper of the county. The hearings shall be conducted by a bearings unit 
composed of one person appointed by the affected county board, one person 
appointed by the commissioner and one board member of the local soil and water 
conservation district or districts within the county who shall be selected by the other 
two members at least 20 days prior to the hearing date. The expenses of and per 
diem payments to any member of the hearings unit who is not a state employee shall 
be paid as provided for in section 15.059, subdivision 3, within the limits of funds 
available from grants to the county pursuant to Laws 1979, Chapter 199, Section 16. 
In the event there is a watershed district whose boundaries include the waters 
involved, the district may provide the hearings unit with its recommendations. 
Within 60 days following completion of the hearing, the hearings-unit shall issue its 
findings of fact, conclusions and an order, which shall be considered the decision of 
an agency in a contested case for purposes of judicial review pursuant to sections 
14.63 to 14.69. The commissioner, the county or any person aggrieved by the 
decision of the hearings unit may appeal from the hearings unit's order. Upon 
receipt of the order of the hearings unit and after the appeal period has expired, or 
upon receipt of the final order of the court in the case of an appeal, the 
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commissioner shall publish a list of the waters determined to be. public waters a d 
wetlands. The commissioner shall complete the public waters and wetlands inven~
ry by December 31, 1982. 

Subd. 2. [Repealed, 1979 c 199 s 17] 

. Subd. 3. Except as provided below, no public waters or wetlands shall be 
~iramed, and no permit authorizing drainage of public waters or wetlands shall be 
tssued, unless the public waters or wetlands being drained are replaced by public 
waters or wetlands which will have equal or greater public value. However, after a 
~tate _wat~rbank program has been established, wetlands which are eligible for 
mclus1on m that program may be drained without a permit and without replacement 
o~ "'.etlands of equal or greater public value if the commissioner does not elect 
~1thm 60 days of the receipt of an application for a permit to drain the wetlands, t~ 
either (1) place the wetlands in the state waterbank program, or (2) acquire it 
pursuant to section 97.481, or (3) indemnify the landowner through any other 
appropriate means, including but not limited to conservation restrictions, easements 
leases, or any applicable federal program. If the applicant is not offered his choic~ 
of the above alternatives, he is entitled to drain the wetlands involved. . .. 

In addition, the owner or owners of lands underlying wetlands situated dn 
privately owned lands may apply to the commissioner for a permit to drain the 
wet_Ian~ at any time after the expiration of ten years following the original 
des1gnat1on thereof. Upon receipt of an application, the commissioner shall review 
the current status and conditions of the wetlands. If he finds that the current status 
or conditions are such that it appears likely that the economic or other benefits to 
the owner or owners which would result from drainage would exceed the public 
benefits of maintaining the wetlands, he shall grant the application and issue a 
drainage permit. If the application is denied, no additional application shall be 
made until the expiration of an additional ten years. 

Subd. 4. [Repealed, 1979 c 199 s 17] 

Subd. 5. [Repealed, 1979 c 199 s 17] 

Subd. 6. (Repealed, 1979 c 199 s 17] 

Subd. 7. [Repealed, 1979 c 199 s 17] 

Subd. 8. [Repealed, 1979 c 199 s 17] 

Subd. 9. In order to protect the public health or safety, local units . o( 
government may establish by ordinance restrictions upon public access to any 
wetlands from city, county or township roads which abut wetlands. 

Subd. 10. Nothing in this chapter shall prevent a landowner from utilizing the 
bed of wetlands or public waters for pasture or cropland during periods of drought. 
provided there is no construction of dikes, ditches, tile lines or buildings, and the 
agricultural use does not result in the drainage of the wetlands or public waters. 
This chapter shall not prevent a landowner from filling any wetland to accommodate 
wheeled booms on irrigation devices so long as the fill does not impede normal 
drainage. 

Subd. 11. - When the state owns wetlands on or adjacent to existing public 
drainage systems, the state shall give consideration to the utilization of the wetlands 
as part of the drainage system. If the wetlands interfere with or prevent the 
authorized functioning of the public drainage system, the state shall provide for any 
necessary work to allow the proper use and maintenance of the drainage system 
while still preserving the wetlands. 

Subd. 12. The designation of waters as "public waters" or "wetlands" pursu
ant to this section shall not grant any additional or greater right of access to the 
public to those waters, nor is the commissioner required to acquire access to thOSC 
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waters under section 97 .48, subdivision 15, nor is any right of ownership or usage of 
the beds underlying those waters diminished. Notwithstanding the designation of 
waters or lands as public waters or wetlands, all provisions of Minnesota law 
forbidding trespass upon private lands shall remain in full force and effect. 

History: 1976 c 83 s 8; 1978 c 505 s l; 1979 c 199 s 7-12; 1979 c 289 s 6; 1982 
C 424 S 130 

105.392 WATER BANK PROGRAM. 
Subdivision 1. The legislature finds that it is in the public interest to preserve 

the wetlands of the state and thereby to conserve surface waters, to preserve wildlife 
habitat, to reduce runoff, to provide for floodwater retention, to reduce stream 
sedimentation, to contribute to improved subsurface moisture, to enhance the natural 
beauty of the landscape, and to promote comprehensive and total water management 
planning. Therefore, the commissioner of natural resources is authorized to promul
gate rules, which shall include the procedures and payment rates designed to 
effectuate the terms of this section. This program is intended to supplement and 
complement the federal water bank program and the payment rates established shall 
be at least equal to the federal rates existing at the time any agreements are entered 
into. 

Subd. 2. The commissioner shall have authority to enter into agreements with 
landowners for the conservation of wetlands. These agreements shall be entered into 
for a period of ten years, with provision for renewal for additional ten year periods. 
The commissioner may re-examine the payment rates at the beginning of any ten 
year renewal period in the light of the then current land and crop values and make 
needed adjustments in rates for any renewal period. 

Wetlands eligible for inclusion in the waterbank program shall have all the 
following characteristics as determined by the commissioner: (a) types 3, 4, or 5 as 
defined in U. S. Fish and Wildlife Service Circular No. 39 (1971 edition); (b) its 
drainage is lawful, feasible, and practical; and (c) its drainage would provide high 
quality cropland and that is the projected land use. Waters which have the 
foregoing characteristics but are less than ten acres in size in unincorporated areas or 
less than 2-1/2 acres in size in incorporated areas shall also be eligible for inclusion 
in the waterbank program, at the discretion of the commissioner. 
• Subd. 3. In the agreement between the commissioner and an owner, the owner 
shall agree: 

(1) to place in the program for the period of the agreement eligible wetland 
areas he designates, which areas may include wetlands covered by a federal or state 
government easement which permits agricultural use, together with such adjacent 
areas as determined desirable by the commissioner; 

(2) not to drain, burn, fill, or otherwise destroy the wetland character of such 
areas, nor to use such areas for agricultural purposes, as determined by the 
commissioner; 

(3) to effectuate the wetland conservation and development plan for his land in 
accordance with the terms of the agreement, unless any requirement thereof is 
waived or modified by the commissioner; 

(4) to forfeit all rights to further payments or grants under the agreement and to 
refund to the state all payments or grants received thereunder upon his violation of 
the agreement at any stage during the time he has control of the land subject to the 
agreement if the commissioner determines that such violation is of such a nature as 
to warrant termination of the agreement, or to make refunds or accept such payment 
adjustments as the commissioner may deem appropriate if he determines that the 
violation by the owner does not warrant termination of the agreement; 
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water shall adopt and enforce restrictions consistent with rules adopted by the 
commissioner of natural resources within their areas of jurisdiction to restrict lawn 
sprinkling, car washing, golf course and park irrigation, and other non-essential uses, 
together with appropriate penalties for failure to comply with the restrictions. The 
commissioner may adopt emergency rules pursuant to section 15.0412, subdivision 5 
relating to matters covered by this section during the year 1977. Disregard of 
critical water deficiency orders, even though total appropriation remains less than 
that permitted, shall be adequate grounds for immediate modification of any public 
water supply authority's appropriator's permit . 

History: 1977 c 446 s 20 

105.42 PERMITS; WORK IN PUBLIC WATERS. 
Subdivision 1. It shall be unlawful for the state, any person, partnership, 

association, private or public corporation, county, municipality or other political 
subdivision of the state, to construct, reconstruct, remove, abandon, transfer owner
ship, or make any change in any reservoir, darn or waterway obstruction on any 
public water; or in any manner, to change or diminish the course, current or 
cross-section of any public waters, wholly or partly within the state, by any means, 
including but not limited to, filling, excavating, or placing of any materials in or on 
the beds of public waters, without a written permit from the commissioner previous
ly obtained. Application for such permit shall be in writing to the commissioner on 
forms prescribed by him. No permit shall be required for work in altered natural 
watercourses which are part of drainage systems established pursuant to chapters 
106 and 112 when the work in the waters is undertaken pursuant to those chapters. 

This section does not apply to any public drainage system lawfully established 
under the provisions of chapter 106 which does not substantially affect any public 
waters . 

The commissioner, subject to the approval of the county board, shall have 
power to grant permits under such terms and conditions as he shall prescribe, to 
establish, construct, maintain and control wharfs, docks, piers, levees, breakwaters, 
basins, canals and hangars in or adjacent to public waters of the state except within 
the corporate limits of cities. 

Subd. la. The commissioner shall recommend by January 15, 1975, to the 
l~gislature a comprehensive law . containing standards and criteria governing the 
issuance and denial of permits under this section. These standards and criteria shall 
relate to the diversion of water from other uses and changes in the level of public 
waters to insure that projects will be completed and maintained in a satisfactory 
manner. The commissioner may by rule identify classes of activities in waterbasins 
and classes of watercourses on which the commissioner may delegate permit 
authority to the appropriate county or city under such guidelines as the commission
er may provide based on agreement with the involved county or city and in 
compliance with the requirements of section 105.45. After November 15, 1975, a 
permit shall be granted under this section only when the project conforms to state, 
regional, and local water and related land resources management plans, and only 
when it will involve a minimum of encroachment, change, or damage to the 
environment, particularly the ecology of the waterway. In those instances where a 
major change in the resource is justified, permits shall include provisions to 
compensate for the detrimental aspects of the change. 

In unincorporated areas and, after January 1, 1976, in incorporated areas, 
permits that will involve excavation in the beds of public waters shall be granted 
only where the area in which the excavation will take place is covered by a shoreland 
conservation ordinance approved by the commissioner and only where the work to 
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be authorized is consistent with the shoreland conservation ordinance. Each permit 
that will involve excavation in the public waters shall include provisions governing 
the deposition of spoil materials. 

No permit affecting flood waters shall be granted except where the area covered 
by the permit is governed by a flood plain management ordinance approved by the 
commissioner and the conduct authorized by the permit is consistent with the flood 
plain management ordinance, provided that the commissioner has determined that 
sufficient information is available for the adoption of a flood plain ordinance. No 
permit involving the control of flood waters by structural means, such as dams, 
dikes, levees, and channel improvements, shall be granted until after the commission
er has given due consideration to all other flood damage reduction alternatives. In 
developing his policy with regard to placing emergency levees along the banks of 
public waters under flood emergency conditions, the commissioner shall consult and 
cooperate with the office of emergency services. 

No permit that will involve a change in the level of public waters shall be 
granted unless the shoreland adjacent to the waters to be changed is governed by a 
shoreland conservation ordinance approved by the commissioner and the change Ml. 
water level is consistent with that shoreland conservation ordinance. Standards and 
procedures for use in deciding the level of a particular lake must insure that the 
rights of all persons are protected when lake levels are changed and shall include 
provisions for providing technical advice to all persons involved, for establishing 
alternatives to assist local agencies in resolving water level conflicts, and mechanics 
necessary to provide for local resolution of water problems within the state guide
lines. 

Subd. 2. Nothing in this section shall prevent the owner of any dam, reser
voir, control structure, or waterway obstruction from instituting repairs which are 
immediately necessary in case of emergency. However, the owner shall notify the 
commissioner at once of the emergency and of the emergency repairs being instituted 
and, as soon as practicable, shall apply for a permit for the emergency repairs and 
any necessary permanent repairs. Nothing in this section shall apply to routine 
maintenance, not affecting the safety of the structures. ,. · 

In case of an emergency where the commissioner declares that repairs or 
remedial action is immediately necessary to safeguard life and property, the repairs, 
remedial action, or both, shall be started immediately by the owner. 

Subd. 3. The owner of any dam, reservoir, control structure, or waterway 
obstruction constructed before a permit was required by law shall maintain and 
operate all such dams, reservoirs, control structures, and waterway obstructions in a 
manner approved by the commissioner and in accordance with any rules and 
regulations promulgated by the commissioner in the manner prescribed by chapter 
14. 

History: 1947 c 142 s 6; 1973 c 123 art 5 s 7; 1973 c 315 s 7; 1973 c 344 s 3; 
1974 C 428 S 5; 1974 C 558 S 4; 1976 C 83 S JO; 1978 C 779 S 1; 1979 C 199 S 15; 
1982 C 424 S lJO 

105.43 APPLICATION FOR ESTABLISHMENT OF LAKE LEVELS. 
Application for authority to establish and maintain levels on any public water 

and applications to establish the natural ordinary high water level of any body of 
public water may be made to the commissioner by any public body or authority or 
by a majority of the riparian owners thereon; or, for the purpose of conserving or 
utilizing the water resources of the state, the commissioner may initiate proceedings 
therefor. 

History: 1947 c 142 s 7; 1973 c 315 s 8 
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REVIEW OF PERMIT APPLICATIONS 
6115.0150 PURPOSE AND STATUTORY AUTHORITY. 

The purpose of these parts is to provide for the orderly and consistent 
review of permit applications in order to conserve and utilize the water resources 
of the state in the best interest of its people. In deciding whether to issue 
permits, the department shall be guided by the policies and requirements 
declared in Minnesota Statutes, sections 105.38, 105.42, and I 16D.04. 

The proposed development must also be consistent with the goals and 
objectives of applicable federal, state, and local environmental quality programs 
and policies including but not limited to shoreland management. floodplain 
management, water surface use management. boat and water safety. wild and 
scenic rivers management, water quality management, recreational or wilderness 
management, critical areas management, scientific and natural areas 
management. and protected vegetative species management. 

Statutory Authority: MS s I 05.4 I 5 
6115.0160 SCOPE. 

To achieve the policies declared in part 6115.0150 these parts set forth 
minimum standards and criteria for the review, issuance, and denial of permits 
for proposed projects affecting public waters. 

These standards and criteria apply to any and all work which will cause or 
result in the alteration of the course, current, or cross-section of public waters 
except for the following: 

A. utility crossings of public waters which are regulated under 
Minnesota Statutes, section 84.415 and rules promulgated thereunder; 

B. destruction and control of aquatic vegetation which is regulated 
under Minnesota Statutes, section 98.48, subdivision 9 and rules promulgated thereunder; and 

C. changes in the course, current, or cross-section of public waters 
necessary for the mining of metallic and nonmetallic minerals. sand and gravel. 
peat; coal, and marl. See Minnesota Statutes. section l 05.64. 

Statutory Authority: MS s 105.415 
6115.0170 DEFINITIONS. 

Subpart I. Certain terms. For the purposes of these parts, certain terms or 
words used herein shall be interpreted as follows : The word "shall" is 
mandatory, not permissive. All distances unless otherwise specified shall be measured horizontally. 

_ Subp. 2. Alteration. "Alteration" means any activity that will change or 
diminish the course, current. or cross-section of public waters. 

Subp. 3. Beds of public waters. "Beds of public waters" means all portions 01 
public waters located below the ordinary high water mark. 

Subp. 4. Breakwater. "Breakwater" means an off-shore structure 
Protecting a shore area, harbor, or marina from waves . 

Subp. 5. Class I public watercourse. ''Class I public watercourse" means a 
llathural watercourse serving as the major drainage outlet or a major tributary of 
~c an outlet, which is capable of serving a number of beneficial public 
~rposes. Smaller natural watercourses serving specific values such as trout 

reams and scenic watercourses are also included. 
1 Subp. 6. Class II public watercourse. "Class II public watercourse" means 
Puba_turaJ watercourse serving as a tributary of a Class I watercourse. Class II 
Pub:~c Watercourses are often perennial streams serving more than one beneficial 1c Purpose. 

Ilea Subp. 7. Class III public watercourse. "Class III public watercourse•· 
eon ns a smaller natural watercourse or an altered natural watercourse not st

ructed under Minnesota Statutes, chapter I 06 (and which is tributary to 
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other Class l, II. or III watercourses), and which may be an intermittent stream 
serving at least one beneficial public purpose. 

Subp. 8. Class IV watercourse. "Class IV watercourse" means any 
artificial watercourse or altered natural watercourse constructed under the 
provisions of Minnesota Statutes, chapter 106 or 112 or prior laws, or as the 
result of private actions without any public drainage proceedings, and which is 
tributary to a public drainage system. 

Subp. 9. Commissioner. "Commissioner" means the commissioner of 
natural resources. 

Subp. 10. Dam. "Dam" means any artificial barrier or appurtenant works 
which does or may impound or divert water. 

Subp. 11. Department. "Department" means the Department of Natural 
Resources. 

Subp. 12. Dredge. "Dredge" means the removal of the sediment or other 
materials from the beds of public waters by means of hydraulic suction or 
mechanical excavation. 

Subp. 13. Emergency spillway. "Emergency spillway" means a spillway 
designed to convey water in excess of that impounded for flood control or other 
beneficial purposes. 

Subp. 14. Fill. "Fill" means any material placed or intended to be placed 
on the bed or bank of any public water. 

Subp. 15. Filter. "Filter" means a transitional layer of gravel, small stone, 
or fabric between the fine material of an embankment and riprap shore 
protection materials . The purposes of the filter are to prevent fine embankment 
material from being pulled through the riprap materials, distribute the weight of 
the overlying riprap to prevent settlement, and to provide relief of hydrostatic 
pressures inside the embankment. 

Subp. 16. Floodway. "Floodway" means the channel of the watercourse 
and those portions of the adjoining floodplains which are reasonably required to 
carry and discharge the regional flood. 

Subp. 17. Harbor. "Harbor" means either an inland or offshore area 
protected from waves which is intended for the mooring of watercraft either 
inland or offshore. 

Subp. 18. Inland boat slip. "Inland boat slip" means an inland excavation 
generally having a uniform width which serves as a protective area for launching 
and mooring of a single watercraft. 

Subp. 19. Inland excavation. "Inland excavation" means any excavation 
intended to extend the cross-section of public waters landward of the natural or 
preexisting shoreline. 

Subp. 20. Low-water ford type crossing. "Low-water ford type crossing" 
means a stream crossing which conforms to the natural cross-section of the 
stream and utilizes the placement of a suitable substrate to allow vehicular 
passage without confining the stream flow within culverts or other hydraulic 
enclosures. 

Subp. 21. Marina. "Marina" means either an inland or offshore area for 
the concentrated mooring of five or more watercraft wherein facilities are 
provided for any or all of the following ancillary services: boat storage, fueling. 
launching, mechanical repairs, sanitary pumpout, and restaurant services. 

Subp. 22. Maximum. "Maximum," with respect to storage capacity, refers 
to the most severe design condition, including surcharge (floodwater storage). 

Subp. 23. Mooring. "Mooring" means any containment of free-floating 
watercraft that provides a fixed fastening for the craft. 

Subp. 24. Natural watercourse. "Natural watercourse" means ~ny 
watercourse in a state provided by nature without artificial straightening. 
deepening, or widening. See "watercourse" as defined in subpart 42. 
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Subp. 25. Offshore. "Offshore" means the area waterward of the ordinary 
high water mark of a public water. 

Subp. 26. Ordinary high water mark. "Ordinary high water mark" for 
purposes of these parts means an elevation delineating the highest water level 
which has been maintained for a sufficient period of time to leave evidence upon 
the landscape. The ordinary high water mark is commonly that point where the 
natural vegetation changes from predominantly aquatic to predominantly 
terrestrial. For watercourses, the ordinary high water mark shall be considered 
to be the elevation of the top of the bank of the channel (Re: part 6120.5000). 
For reservoirs and flowages the ordinary high water mark shall be the operating 
elevation of the normal summer pool. 

Subp. 27. Permanent dock. "Permanent dock" means any dock other than 
seasonal docks and wharves as hereinafter defined. 

Subp. 28. Principal spillway. "Principal spillway" means a spillway 
designed to convey water from an impoundment at release rates established for the structure . 

Subp. 29. Probable maximum flood. "Probable maximum flood" means 
the most severe flood with respect to peak flow that may be expected from a 
combination of the most critical meteorological and hydrological conditions that 
are reasonably possible in the drainage basin . 

Subp. 30. Professional engineer. "Professional engineer" means an 
engineer registered to practice in Minnesota. 

Subp. 3 I. Public waters. "Public waters" means any waters of the state 
which serve a material beneficial public purpose as defined in Minnesota 
Statutes, section 105.37, subdivision 6. 

Subp. 32. Reconstruction. "Reconstruction" means the rebuilding or 
renovatiqn of an existing structure, where the cost of such work will exceed 50 
percent of the replacement cost of a dam or 50 percent of the assessed value of other structures. 

Subp. 33. Regional flood. "Regional flood" means the flood which is 
representative of large floods known to have occurred generally in Minnesota 
and reasonably characteristic of what can be expected to occur on an average 
frequency in the magnitude of the 100-year recurrence interval (Re: part 6120.5000). 

Subp. 34. Retaining walls. "Retaining walls" means vertical or nearly 
vertical alongshore structures constructed of mortar-rubble masonry, handlaid 
rock or stone, vertical timber pilings, horizontal timber planks with piling 
supports, sheet pilings, poured concrete, concrete blocks, or other durable materials. 

Subp. 35. Riprap shore protection. "Riprap shore protection" means 
coarse stones, boulders, cobbles, or artificially broken rock fragments or concrete 
: bri7k _materials, laid loosely or within gabion baskets against the basal slope of 

e CXishng bank of a public water. 

Subp. 36. Seasonal dock. "Seasonal dock" means a dock so designed and 
~n.structed that it may be removed from the lake or stream bed on a seasonal 
;sis. All components such as supports, decking, and footings must be capable 0 

removal by nonmechanized means. 

c Subp. 37. Spillway. "Spillway" means a channel available to discharge ~cess Water from a reservoir. 

n Subp. 38. Standard project flood. "Standard project flood" means the 
1n1d that may be expected from the most severe combination of meteorological 
&co hyd~ological conditions that is considered reasonably characteristic of the 

graphical area in which the drainage basin is located, excluding extremely 
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rare combinations. Such floods are intended as practicable expressions of the 
degree of protection that should be sought in the design of flood control works 
th; failure of which might be disastrous (Re: part 6120.5000). ' 

Subp. 39. Structure. "Structure" means any building, footing, foundation 
slab. roof. boathouse. deck, wall. dam, or any other object permanently attached 
to the bed or bank of a public water. These parts shall not pertain to floating 
structures such as houseboats. mooring and navigation bouys. swimming and 
diving platforms. water ski jumps. and watercraft, prov~~ed such floating 
structures are not permanently anchored by means of ptlmgs. foundations, 
gab1on baskets. or other materials which are not capable of removal by 
nonmechanical means. 

Subp. 40. Structural height. "Structural height" means the overall vertical 
Ji~tance from the lowest point of construction to the top of the dam including 
the foundation or cutoff but excluding driven sheet piling primarily intended for 
cutoff purposes. 

Su bp. 41. Swellhead. "Swellhead" means the difference between the 
headwater elevation necessary to pass the regional flood through the proposed 
structure and the tailwater elevation below the structure. 

Subp. 42. Watercourse. "Watercourse" means any channel having 
definable beds and banks capable of conducting generally confined runoff from 
adjacent lands. During floods water may leave the confining beds and banks 
but under low and normal flows water is confined within the channel. A 
watercourse may be perennial or intermittent. 

Subp. 43. Watercraft. "Watercraft" means any contrivance used or 
designed for navigation on water other than a duck boat during the duck hunting 
season. a rice boat during the harvest season, or a seaplane. 

Subp. 44. Wharf. "'Wharf" means a permanent structure constructed into 
navigable waters for the sole purpose of transferring cargo to and from 
warercraft in an industrial or commercial enterprise. 

Statutory Authority: MS s 105.415 

6115.0180 SEVERABILITY. 

The provisions of these rules shall be severable, and the invalidity of any 
paragraph, subparagraph, or subdivision thereof shall not make void any other 
paragraph, subparagraph, subdivision, or any other part. 

Statutory Authority: MS s /05.415 

6115.0190 FILLING INTO PUBLIC WATERS. 

Subpart I. Policy. It is the policy of the department to limit the 
placement of any fill material into public waters in order to preserve the natural 
character of public waters and their shorelands, and maintain suitable aquatic 
habitat for fish and wildlife. 

Subp. 2. Permitted placement. Placement in conformance with these parts 
shall be permitted in the following cases: 

A. development of beach areas; 

B. protection of shoreline from continued erosion by placement of 
riprap materials; 

C. recovery of shoreland lost by erosion or other natural forces which 
has occurred within the last five years; 

D. limited filling to allow raising of previous development constructed 
at too low an elevation; and 

E. provision of navigational access from riparian properties, where 
such access cannot be gained by alternative means. 
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Subp. 3. Nonpermitted placement. Placement shall not be permitted in the 
following cases: 

A. to achieve vegetation control ; 
B. to create upland areas for development or subdivision; 
C. to stabilize lake and stream beds which cannot support fill 

materials (e.g. excessive depths of muck, steep bank, or bed slope, etc.); and 
D. to stabilize areas of flowing water, active springs, or subject to 

substantial wave action, drift, sedimentation, or other disruptive forces. 
Subp. 4. Beach sand blankets. No permit shall be required to install a 

beach sand blanket provided the conditions of subpart 6 are met and the sand 
and/ or gravel layer does not exceed six inches in thickness, 50 feet in width 
along the shoreline, and does not extend more than ten feet waterward of the 
ordinary high water mark, provided local watershed district and county zoning 
officials are given at least seven days' notice. A permit shall be required for any 
other beach sand blanket and shall be granted provided the conditions of subpart 
6 are met. 

Subp. 5. Riprap shore protection. The protection of shoreline from 
continued erosion by placement of natural rock riprap along the shore shall be 
permitted provided the following general standards and the conditions of subpart 
6 are met: 

A. The riprap materials are of sufficient size, quality, and thickness to 
withstand ice and wave action. The riprap shall be placed with a minimum 
amount of space between the larger materials and the space between them shall 
be filled with firmly seated smaller rocks or gabion baskets to procure a uniform 
surface. 

. B. The site soils are capable of supporting riprap and a filter 
consisting of well-graded gravel, crushed stone, or fabric is installed to prevent 
undercutting of the riprap. 

C. The encroachment into the water is the minimum amount necessary 
to provide protection and does not unduly interfere with the flow of water. 

Except along the shores of Lake Superior and officially designated trout 
streams, no permit shall be required where the riprap materials consist of natural 
rock and conform with the natural alignment of the shoreline, with a minimum 
finished slope not steeper than 3: l, and no materials are placed more than five 
feet waterward of the ordinary high water mark. 

A permit shall be required for any other riprap shore protection and shall be 
granted provided the conditions of the first paragraph in subpart 5 and of 
subpart 6 are met. 

Subp. 6. Other filling. A permit shall be required for all other filling and 
shall be granted provided: 

. A. the project is not unduly detrimental to the public purposes listed 
tn Minnesota Statutes, section 105.37, subdivision 6, including but not limited to 
fish and wildlife habitat, navigation, water supply, and storm water retention 
(filling of posted fish spawning areas is prohibited); 

B. the fill consists of clean inorganic material that is free of pollutants 
and nutrients; 

C. the existence of a stable, supporting foundation is established by 
appropriate means, including soil boring data where deemed necessary by the 
c0nunissioner; and 

D. where erosion protection is deemed necessary by the commissioner, 
the site conditions and fill material are capable of being stabilized by an 
a~proved erosion control method (riprap, retaining wall, etc.) which is consistent 
Wlth existing land uses on the affected public water. 

Statutory Authority: MS s 105.415 
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6115.0200 EXCAVATION OF PUBLIC WATERS. 
Subpart I. Policy and general restrictions. It is the policy of the 

department to discourage the excavation of materials from the beds of public 
waters in order to preserve the natural character of public waters and their 
shorelands, and maintain suitable aquatic habitat for fish and wildlife. 
Excavation shall be permitted provided the conditions of subparts 2 to 4 are met, 
except: 

A. where it is intended to gain access to navigable water depths when 
such access can be reasonably attained by utilizing a temporary or permanent 
dock: 

B. where inland excavation is intended solely to extend riparian rights 
to nonriparian lands, or to promote the subdivision and development of 
nonriparian lands: and 

C. where the proposed excavation will be detrimental to significant 
fish and wildlife habitat, or protected vegetation. 

Subp. 2. Dredging. Dredging: 
A. General standards: a permit shall be required for all dredging 

subject to the following general standards: 
(I) The project must be adequate in relation to appropriate geologic 

and hydrologic factors including but not limited to quantity and quality of local 
drainage at the site: type of sediment/soil strata and underground formations in 
the vicinity; life expectancy of the dredging with respect to bedload, long-shore 
drift, and siltation patterns in the project vicinity; and protection of the water 
body from increased seepage. pollution, and other hydrologic impacts. 

(2) Adequate and stable on-land spoil disposal sites located above 
the ordinary high water mark and outside of floodway districts must be available 
for containment of dredged spoils, and project plans must include provisions for 
sodding, seeding, or otherwise properly protecting these spoils. Dredge spoils 
may be placed below the ordinary high water mark only when the department 
determines that one or more beneficial public purposes will be enhanced. 

(3) The proposed project must represent the "minimal. impact'' 
solution to· a specific need with respect to all other reasonable alternatives such 
as weed removal without dredging, beach sanding, excavation above the bed of 
public water, less extensive dredging in another area of the public water, or 
management of an alternate water body for the intended purpose. 

(4) The dredging must be limited to the minimum dimensions 
necessary for achieving the desired purpose. 

(5) Where excavation is proposed on a water body that is perc~ed 
on an impervious stratum, soil borings must show that the proposed excavauon 
will not rupture the impervious stratum. 

B. Additional specific standards: the following categories of dredging 
projects shall be permitted, subject to the following specific restrictions: 

(I) Beach development: the existing site conditions will not 
provide a suitable beach using a sand blanket alone. The area to be dred~ed 
shall be consistent with the general dimensions authorized for beach sanding 
under part 6115.0190, subpart 4. The depth of dredging needed to reach_ a 
suitable beach stratum shall not be excessive considering anticipated site 
maintenance and desired water depths. 

(2) Public waters serving commercial or recreational navigatio~ or 
access to existing boat harbors: the dredging shall be confined to th_e rec~gn1zed 
navigational channel(s) in the area or the length, width, and depth d1mens10ns of 
the original boat harbor. 

The channel or harbor shall not be maintained to a depth or width greater 
than the minimum necessary to allow reasonable navigational use by the 
anticipated watercraft. 
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(3) Lake improvement: the dredging shall be limited to the 
removal of accumulated sediment or rock debris where such materials constitute 
an impairment to the use of a common navigational corridor, impede reasonable 
access, or where it is intended to create open areas in aquatic vegetation to 
improve fish or wildlife habitat; or large-scale lake dredging shall be permitted 
where: 

(a) the proposed project is intended to achieve one or more of 
the following purposes: to improve navigation, swimming, and other 
recreational uses; to reduce winter fish-kill potential ; sediment removal to 
eliminate a source of nutrients and/or contaminants; 

(b) a public need for the dredging has been established by 
local governmental resolution specifying the public interests to be enhanced; 

(c) the proposed dredging is part of an overall lake restoration 
project based upon adequate background and field test data for which a 
comprehensive lake restoration plan is submitted at the time of application 
detailing all of the following: objectives to be accomplished; sufficient soil 
boring and bottom sampling data to evaluate sediment quality and bottom "seal" 
conditions; location of spoil disposal sites; existing water quality data and 
provision for future water quality monitoring of both lake water and return 
water; a timetable which indicates yearly dredging areas and volumes of 
materials to be removed, plus the selected spoil disposal site(s) for any given 
dredging period; a detailed description of proposed dredging equipment and 
discharge facilities, including the length of discharge pipe purchased or available 
for the project and the pumping characteristics of the dredging equipment. 

Subp. 3. Inland excavations connected to public waters. Inland excavations 
connected to public waters: 

A. General standards: a permit shall be required for all excavations 
which extend the cross-section of public waters landward of the ordinary high 
water mark subject to the following restrictions: 

(I) The applicant must establish either of the following: where a 
private inland boat slip or harbor is proposed, the applicant's entire shoreline 
shall be subject to wind and wave conditions of a magnitude occurring with an 
expected average frequency of at least once each year or possess lakebed 
conditions which would preclude the use of a temporary or permanent dock; or 
where a commercial or public marina or harbor is proposed, there shall be 
a~equate existing demand in the area to support an inland marina or harbor 
without creating user conflicts. 

. (2) The facility shall be adequate in relation to appropriate 
engineering factors including but not limited to: adequate entrance openings, 
ample turning radius, adequate depth and size for the anticipated watercraft 
USage, adequate reduction of wave heights in mooring areas, proper harbor shape 
10 reduce wave resonance, need for and feasibility of maintenance dredging, 
adequate height of perimeter wall, need for wave absorbers within the harbor, 

• bank _stabilization by an appropriate erosion control measure, and location of the 
11100nng area of the harbor at an adequate distance from the shoreline for wave 
PTotection and to prevent breakthrough. 

1 
. (3) The development plan shall be adequate in relation to 

PPropnate geologic and hydrologic factors including but not limited to: 
:::~ttty and quality of stream flow and local drainage at the proposed project 
dfai Wat~r stagnancy problems including the capability of being flushed or 

:· 1ltid ned; interference with stream flow or longshore drift; type of soil strata and 
, itsct~ound formations in the project v~cinity; and protection of_ the water b?dy 
·· iaacr tn terms of reduced water supply, mcreased seepage or dramage, pollutton, 

•, cased flooding, and other adverse hydrologic impacts. 
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(4) The mooring area of the harbor shall be compactly shaped in 
order to minimize the surface area excavated in relation to the number of 
mooring spaces to be provided. 

(5) No branch or connecting channels shall be permitted extending 
laterally outward from authorized inland excavations. 

(6) If practical, a "dogleg" shall be incorporated in the approach 
channel located between the mooring area and the shoreline to minimize visual 
impact from the water body and promote wave dissipation. 

(7) Suitable onland disposal shall be utilized for containment of 
excavated materials without erosion into public waters. 

(8) Unless specifically prohibited, the excavation shall not extend 
more than 200 feet inland from the public water. 

B. Additional specific requirements: the following types of inland 
excavations shall be subject to the following specific restrictions: 

(1) Private riparian boat slips for inland mooring purposes: 
watercraft size shall be sufficiently great that a temporary dock or other seasonal 
mooring structure cannot reasonably be utilized along the subject shoreline for 
mooring of the riparian owner's watercraft. The width and length of the slip 
shall not exceed 150 percent of the width and length of the anticipated 
watercraft. Authorized boat slips shall be oriented to maximize the degree of 
wave protection. 

(2) Private inland harbors serving one or more residential riparian 
lots: the harbor shall be appropriately sized to provide a single mooring space 
for each riparian lot served; and if practical, the facility shall be located along 
the mutual boundary of properties to be served. 

(3) Private inland harbors for proposed multi-family or cluster 
developments, or for residential planned unit developments: the harbor shall be 
appropriately sized to provide a single mooring space for each riparian lot to be 
served. The number of mooring spaces to be provided shall generally be the 
amount of natural shoreline to be served divided by the lot requirements of the 
local land use control authority. The development plan shall be approved by 
the local governmental unit. The permit shall be of the title-registration type 
including a provision that the individual waterfront lots in the development have 
priority rights to the available mooring spaces thus obviating issuance of future 
permits for individual harbors for these lots. 

(4) Inland harbors for private resorts, campgrounds, or similar 
enterprises: the harbor shall be sized to accomodate one mooring space for 
each rental cabin or campsite unit plus a reasonable number of mooring spaces 
for transient watercraft, and the permit shall be of the title-registration type to 
assure harbor maintenance and usage in the event of future property sale or 
subdivision. 

(5) Public inland harbor projects: a public need for the proposed 
inland harbor shall be established by local governmental resolution specifying 
public interests to be enhanced. The harbor shall be appropriately sized 
consistent with the demand for mooring facilities in the area and the number or 
watercraft to be_ served. The harbor shall be available for use by the general 
public. The harbor may extend more than 200 feet inland provided the plans 
minimize the total length by which the public water is proposed to be extended 
in keeping with the number of watercraft to be served and the topography. 

(6) Inland marinas: the marina may extend more than 200 feet 
inland from the public water, where appropriate deed covenants will preclude 
any future subdivision of the tract upon which the marina is located. The area 
shall be zoned specifically for such use or local government shall grant a land 
use permit. The plans shall minimize the width of the marina parallel to t?e 
shoreline consistent with the number of watercraft to be served and the site 
topography. The harbor shall be appropriately sized consistent with the demand 
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for mooring facilities in the area and the number of watercraft to be served. 
The permit shall be of the title-registration type in the case of privately owned 
land to assure proper maintenance of the facility. 

(7) Private inland boat slips for access to on-land boathouses : 
under the circumstances of the proposed site, mechanical systems such as rollers, 
winch and track systems, sliderails, etc. , which are normally used to hoist 
watercraft out of the water, must be impractical, and the slip shall be no more 
than 25 feet long and is not wider than 150 percent of the width of the 
anticipated watercraft. 

Subp. 4. Alterations of natural watercourses. Alterations of natural 
watercourses : 

A. General standards : except as noted in item B. a permit shall be 
required for any alteration of a natural watercourse and shall be subject to the 
following requirements: 

(1) The altered watercourse capacity shall be sufficient to 
adequately convey normal runoff . 

(2) The altered watercourse bottom gradients shall be such that 
normal low flow velocities are nonerosive and the sideslopes shall be graded such 
that bank slumping is not a hazard. 

(3) The outlet shall be adequate in that it sufficiently conveys the 
discharge waters from the area proposed for ll;lterations, does not produce 
substantial increases in downstream overbank flooding, does not produce 
downstream erosion hazards as a result of the watercourse alterations. 

(4) To protect the altered watercourse banks, all sideslopes which 
contribute direct surface runoff into the authorized altered watercourse, and a 
strip of land along both sides of the watercourse, one rod wide or to the top of 
the spoil bank, whichever is the greater, shall be seeded and maintained in 
permanent grasses. No mowing of this grassed strip shall be allowed until after 
July 31 of each year. 

(5) Class I and Class II public watercourses: alterations of Class I 
and Class II public watercourses may be permitted, provided the proposed 
project will enhance at least one of the beneficial public purposes identified in 
Minnesota Statutes, section 105.37, subdivision 6, and does not cause undue 
detriment to all other beneficial public purposes presently served by the 
watercourse. 

(6) Class III public watercourses : where the county board of 
commissioners has not assumed administrative responsibility pursuant to 
Minnesota Statutes, section 105.42, subdivision la, alterations of Class III public 
Watercourses shall be permitted upon demonstration that the project 
accomplishes a reasonable objective and that no feasible and prudent alternatives 
are available. 

B. Exceptions: 

(I) No permit shall be required to remove debris such as trees, logs, st
umps, and trash deposited by flood waters, provided such debris removal does 

not alter the original alignment, slope, or cross-section of the channel. 

(2) No permit shall be required for the alteration of Class IV 
Watercourses and of Class III watercourses where the county board of 
~mrnissioners has assumed administrative responsibility pursuant to Minnesota 
latutes, section 105.42, subdivision la, except in the following cases: 

st . (a) any activity which would require widening, deepening, or 
inrahightening of a Class I or Class II public watercourse as a result of the change 
. 

1 
e Class IV or county administered Class III watercourse; 

• \'at (b) any diversion of water from a Class III or Class IV 
"· ~rcourse into a different watershed which is not a part of the same drainage ~in; 
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(c) any lowering of the streambed elevation which would result 
in an overfall of two feet or more in elevation of a channelization project when 
th ere is no provision for erosion control structures to prevent headward erosion; 

(d) construction of any dam 20 feet or more in structural 
he ight and/ or impounding 50 acre-feet or more of water at maximum storage 
capacity . 

(3) Pursuant to Minnesota Statutes, section 105.42, ~ubdivision I, 
no permit shall be required for Minnesota Statutes, chapter 106 drainage projects 
which do not substantially affect public waters. 

Statutory Authority: MS s 105.415 

6115.0210 STRCCTURES IN PUBLIC WATERS. 
Subpart I. Policy and general requirements. It is the policy of the 

department to discourage the waterward occupation of the beds of public waters 
by offshore navigational facilities. retaining walls. and other structures in order 
to preserve the natural character of public waters and their shorelands, and 
provide a balance between the protection and utilization of public waters; and to 
encourage the removal of existing waterway obstructions which do not serve the 
publ ic interest from the beds of public waters at the earliest practicable date. 

The placement of structures in public waters shall not be permitted where 
the structure: 

A. is intended to gain access to navigable water depths where such 
access can be reasonably attained by alternative means ; · 

B. will obstruct navigation and/ or create a water safety hazard; 
C. will be detrimental to significant fish and wildlife habitat, or 

protected vegetation. Construction is prohibited in posted fish spawning areas. 
Except for docks and boat ramps, all new structures shall have a 

title-registered permit (or public agency or local governmental unit accepts 
responsibility for future maintenance or removal). 

Subp. 2. Permanent docks. Permanent uses: no permit shall be required 
to construct or reconstruct _a permanent dock on wood pilings where the site is 
subject to unusual physical conditions which would preclude the use of a 
seasonal dock, and the dock will not exceed 50 feet in length or extend to a 
depth greater than four feet, whichever is less. 

Permit : a permit shall be required for the construction or reconstruction of 
any other permanent dock and shall be granted provided: 

A. similarly situated permanent docks in the vicinity have not 
experienced maintenance difficulty or the use of a seasonal dock is precluded 
because : 

(I) long fetches would subject seasonal docks to damaging storm 
wave conditions : 

(2) bottom conditions such as bedrock or an extremely gradual 
offshore slope would preclude the use of seasonal dock stringers; 

(3) . the number of users (private and/or public) are so great the 
seasonal docking equipment would not provide adequate stability; 

B. piling docks shall be used in all cases unless the depth to bedrock is 
too shallow to allow the driving of piles, in which case rock crib docks may be 
authorized; and 

C. the tiocks shall extend lakeward only to a navigable depth. 
generally considered to be no greater than four feet. 

Subp. 3. Wharves. A permit shall be r~quired for the construction °~ 
reconstruction of all wharves. The following order of preference ~oh 
construction types shall be utilized: bulkheaded shoreline, inland slip wit 
bulkheaded sidewalls, wharf projecting into public waters. 
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Permit: wharves shall be permitted provided the structure: 

A. is the only reasonable alternative for loading or unloading a specific cargo; 

B. is consistent with local land use controls: 

C. does not extend further waterward than any existing wharves in the 
area or beyond any established harbor line, whichever is less: 

D. size is the minimum practicable and the purpose is not to increase 
the amount of land available for waterfront development: 

E. plans prohibit buildings or shelters on the deck, other than 
superstructures needed for cargo handling; and 

F. is not an obstruction to flood flows or longshore drift and is 
adequately designed to resist the natural forces of ice, wind, and wave. 

Subp. 4. Off-shore breakwaters, harbors, and marinas. Offshore 
breakwaters, harbors, and marinas: 

A. General standards: a permit shall be required for the construction 
or reconstruction of all off-shore breakwaters, harbors, and marinas consistent 
with the requirements of subpart 1. Such structures shall be permitted provided 
the following general conditions and the additional listed specific conditions are met: 

(1) Alternative dock or inland facilities are infeasible. 
(2) The facility shall be adequate in relation to appropriate 

engineering factors including but not limited to: 

(a) adequate entrance openings; 

usage; 

(b) ample turning radius; 

(c) adequate depth and size for the anticipated watercraft 

(d) adequate reduction of wave heights in mooring areas; 
(e) proper harbor shape to reduce wave resonance; 
(f) necessity for and feasibility of maintenance dredging; 
(g) adequate breakwater foundation conditions; 
(h) need for wave absorbers within the harbor; 
(i) adequate structural strength to withstand the pressures of wind, wave, and ice; 

(j) proper orientation of breakwaters to achieve maximum 
wave attenuation, without causing additional sedimentation or erosion problems; and 

(k) proper materials selection and placement preclude 
transmission of wave energy into mooring areas while adequately resisting erosive forces. 

(3) The plan shall be adequate in relation to appropriate geologic 
and hydrologic factors including but not limited to: 

h (a) quantity and quality of streamflow and local drainage at l e proposed project site; 

n (b) water stagnancy problems including the capability of being Ushed or drained; 

(c) interference with streamflow or longshore drift; 
. (d) type of soil strata and underground formations m the ProJect vicinity; and 

(e) protection of the water body itself in terms of reduced 
:itter supply, increased seepage or drainage, pollution, increased flooding, and er hydrologic impacts. 

lo (4) The size and shape shall be designed in a compact fashion so as 
0cc bl~nd in with the surrounding shoreline while minimizing the surface area 

Upied in relation to the number of watercraft to be served. 

' 
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(5) The breakwaters shall not exceed the minimum thickness 
necessary to withstand the anticipated forces consistent with maintenance 
requirements and shall be faced with an adequate layer of natural rock riprap of 
appropriate size and gradation. 

B. Additional specificc conditions: the following types of offshore 
structures shall be permitted, subject to the listed specific conditions: 

lots: 
(1) Private off-shore harbors serving several contiguous riparian 

The site shall meet the standards of subparts l and 2 for a permanent dock. 
The breakwater shall minimize encroachment waterward of the ordinary high 
water mark. The total length of the breakwater shall be appropriately sized to 
provide a single mooring space for each riparian lot served. 

(2) Private offshore harbors for proposed multi-family or cluster or 
residential planned unit developments: 

. The breakwater s~all minimize encroachment wa~erward_ of the ordinary 
high water mark and its total length shall be appropnately sized to provide a 
single mooring space for each riparian lot to be served. The number of mooring 
spaces to be provided shall generally be the amount of natural shoreline to be 
served divided by the lot frontage requirements of the local land use control 
authority. 

The development plan shall be approved by the local land use control 
authority. 

(3) Private off-shore harbors for resorts, campgrounds, or similar 
enterprises: the breakwater shall minimize encroachment waterward of the 
ordinary high water mark and its total length shall be appropriately sized to 
provide one mooring space for each rental cabin or campsite unit plus a 
reasonable number of mooring spaces for transient watercraft. 

The development plan shall be approved by the local land use control 
authority. 

(4) Public offshore harbor projects: the local unit of government 
shall pass a resolution which specifies the public interests to be benefited by the 
proposal. The harbor shall be appropriately sized consistent with the demand 
for mooring facilities in the area and the number of watercraft to be served. 
The harbor shall be available for use by the general public. The development 
plans shall minimize the waterward ·encroachment of the facilities. 

(5) Offshore marinas: the area shall be zoned for such use or local 
government shall grant a land use permit. The proposed marina shall minimize 
encroachment waterward of the ordinary high water mark. The marina shall be 
sized consistent with the demand for mooring facilities in the area and the 
number of watercraft to be served. 

Subp. 5. Retaining waJls. Retaining walls: 
A. General standards: a permit shall be required for the constructio_n 

or reconstruction of all retaining walls which should be discouraged because their 
appearance is generally not consistent with the natural environment and their 
construction and maintenance cost is generally greater than riprap. 

B. Permit: the issuance of permits shall be contingent on all of the 
following conditions: 

(l) Existing or expected erosion problems shall preclude the use of 
riprap shore protection, or there shall be a demonstrated need for direct 
shoreland docking. 

(2) Design shall be consistent with existing uses in the area. 
Examples are: riverfront commercial/industrial areas having existing structures 
of this nature, dense residential shoreland areas where similar retaining walls arc 
common, resorts where floating docks may be attached to such a bulkhead, or 
where barges are utilized to transport equipment and supplies. 

(3~ qu 
·: conditions, tieb1'r, in 

against flanking. 
(4) The fa 

and is consistent with 
and programs for the w, 

(5) Encroa 
to the absolute minimu 

Subp. 6. Other wa 
construction. reconstruct 
offshore structures, cabl 
not covered by specific r 

A. Repair: p 
including minor mainten, 
shall be issued provided 

(1) applican 
(2) cost shal 

. (3) the de 
materially increased by 
majority of the structure 

(4) the stru 
land use or sanitary regul 

(5) degree of 
B. New structu 

of existing structures shall 

(I) public 
environmental im. 

(2) t e is 
pressures; 

· •~ (3) the pro 
~ecessarily obtrusive or 
! ' (4) a govern 
responsibility for future ma 

Subp. 7. Boat launchi 
, A. Permitted us 

~ - launching ramp provided: 

. . (l) the site i 
, pilings, dredging, or other s 
, (2) the ramp 

than. ten feet beyond the or 
feet 10 depth, whichever is I 

J •. (3) the ramp s 
· st~I matting, or other dur 
thickness. 
I.. 

! 

,. • B. Permit: a pe 
reconstruction of any other 

(I) the applica 
· (2) the propo 

necessary for launching of w 

, il (3) the propose 
(4) constructio 

COUid result in substantial er 
,i- • 



• 4840 

, minimum thickness 
nt with mai~tenance 
natural rock nprap of 

ing types of offshore 
onditions: 
11 contiguous riparian 

for a permanent do~k. 
of the ordinary high 
appropriately sized to 

lti-family or cluster or 

rward of the ord~nary 
tely sized to prov1d~ a 
he number of moonng 

natural shoreline to b~ 
local land use contro 

local land use control .IA•i _, ... 
1,~: . 

ampgrounds, or sifmil: 

I 
i 

I 

riately sized to : 
en. terward _o e ' 

~a . site unit plus a -- - -= 
raft. 

1 local land use contro -

cal unit of ~ovemm~:! 
s to be benefited by d 
istent with the demaedn 

be serv · atercraft to l 
bl. The developmen JC. 

facilities. local ~ 
ed for such use ~r . miz,e 

d marina sha:11 nu.:il be 
k. The manna s d the 

· the area an -es m '--::::E~~ 

" structioD . d for the con th.:• ire b cause _. 
iscouraged e d th • 

environment an 
an riprap. 

11 
of 

contingent on a 

shall preclude the US;C . 
d for strated nee . ,· 

I • 

4841 
PUBLIC WATER RESOURCES 6115.0210 

(3) Adequate engineering studies shall be performed of foundation 
conditions, tiebacks, internal drainage, construction materials. and protection against flanking. 

(4) The facility shall not be an aesthetic intrusion upon the area 
and is consistent with all applicable local, state. and federal management plans 
and programs for the water body. 

(5) Encroachment below the ordinary high water mark shall be held 
to the absolute minimum necessary for construction. 

Subp. 6. Other waterway obstructions. A permit shall be required for the 
construction, reconstruction, relocation, removal, and abandonment of all other 
offshore structures, cables other than utility crossings, pilings, or other facilities 
not covered by specific regulations: 

A. Repair: permits for structural repair or modification (not 
including minor maintenance work such as reroofing, painting. etc.) of structures 
shall be issued provided all of the following conditions are met: 

(1 ) applicant shall demonstrate a need for such work ; 
(2) cost shall not exceed 50 percent of assessed value ; 

(3) the degree of permanence of the structure shall not be 
materially increased by virtue of constructing a new foundation, replacing the 
majority of the structure above the foundation, etc; 

(4) the structure being repaired shall not be in violation of local land use or sanitary regulations; 

(5) degree of obstruction or structure size shall not be increased. 
B. New structures: permits for new publicly-sponsored or relocation of existing structures shall be issued where: 

(1) public need 1s documented and outweighs adverse environmental impact; 

pressures; (2) the site is adequately protected from the forces of ice and wave 

(3) the proposed construction is of sound design and is not 
unnecessarily obtrusive or visually incompatible with the natural surroundings; 

(4) a governmental agency or local governmental unit accepts 
responsibility for future maintenance of the structure or its removal. 

Subp. 7. Boat launching ramps. Boat launching ramps: 

A. Permitted uses : no permit shall be required to construct a boat launching ramp provided: 

. . (I) the site is capable of supporting a ramp without the use of 
P1hngs, dredging, or other special site preparation; 

(2) the ramp shall not exceed 12 feel in width, and extend more 
than ten feet beyond the ordinary high water mark or into water more than four 
feet in depth, whichever is less; 

(3) the ramp shall be constructed of gravel, natural rock, concrete, 
stht~el matting, or other durable nonorganic material not exceeding six inches in 1ckness. 

B. Permit: a permit shall be granted for the construction or reconstruction of any other ramp provided: 

(I) the applicant shall demonstrate a need for a launching facility; 
n (2) the proposed ramp shall be of the minimum dimensions ecessary for launching of watercraft; 

(3) the proposed ramp shall not obstruct flowing water; 

Could (4) construction shall not necessitate alteration of shoreland which 
l result in substantial erosion and sedimentation. 
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Subp. 8. Removal or abandonment. A permit is required for the removal 
or abandonment of all existing waterway obstructions including boathouses, 
bridges, culverts, pilings, piers, and docks. However, when such work is to be 
accomplished by simple hand tool methods, the requirement for a permit may be 
waived. Permits shall be issued provided: 

A. the original cross-section and bed conditions shall be restored 
insofar as practicable; 

B. the structure shall be completely removed including any footings or 
pilings which obstruct navigation; 

C. adequate provisions shall be made to mitigate any side effects 
resulting from removal, such as restoration of wave or current forces. 

Statutory Authority: MS s 105.415 

6115.0220 WATER LEVEL CONTROLS A.t"ID DAM CONSTRUCTION OR 
RECONSTRUCTION. 

Subpart I. Policy. It is the policy of the department to manage lake 
resources to maintain natural flow and water level conditions to the maximum 
feasible extent and to encourage the construction of small upstream retarding 
dams for the conservation of water in natural water basins and watercourses, 
consistent with any overall plans for the affected watershed area. The 
department shall oppose the artifical manipulation of water levels except where 
the balance of affected public interests clearly warrants the establishment of 
appropriate controls and it is not proposed solely to satisfy private interests. 
The construction or reconstruction of dams or changing the level of an existing 
structure may be permitted to : 

A. control flood waters; 
B. maintain low flows; 
C. manage water quality, including the prevention and/or control of 

erosion and sedimentation; 
D. improve water-based recreation; 
E. create, improve, and maintain water supplies; and 
F. maintain aquatic habitat for fish and wildlife species. 

Subp. 2. Permit requirements. A permit shall be required for the 
construction, reconstruction, and abandonment of a dam or changing the level of 
an existing structure for the following projects: 

A. Permanent lake level control facilities shall be approved when the 
commissioner initiates proceedings for the purpose of conserving or utilizing the 
water resources of the state and assumes responsibility for operation and future 
qiaintenance, or if: 

(1) the ordinary high water mark and runout elevation of the water 
body have been determined by a detailed engineering survey, or by order of the 
commissioner following a public hearing; 

(2) the proposed facilities shall be reasonably consistent with 
natural conditions: 

(a) where a functioning outlet existed in a state of nature or 
for a long perio·d of time following lawful creation or alteration of an outlet by 
the activities of man or animals, or cataclysmic events, the proposed outlet is at 
essentially the same control elevation; 

(b) where no natural or artificial outlet exists and the lake is 
for all practical purposes landlocked, the control elevation shall not be more than 
1.5 feet below the ordinary high water mark; 

(3) the project is sponsored by a local governmental unit which 
assumes responsibility for operation and future maintenance, except ~at 
title-registration type permits may be issued where the majority of the ripanan 
owners sign the permit application; 
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(4) j ustification has been made of the need in terms of public and 
private interests and the available alternatives. including the impact on receiving 
wa ters and public uses thereof, through a detailed hydrologic study: and 

(5) a detailed plan is developed for operation and control including 
manner and time of operation ; frequency of maintenance ; appropriate 
monitoring (water levels, water quality, etc.); management of excess waters . 

B. Fish and wildlife management proposals made pursuant to 
Minnesota Statutes, section 97.48, subdivision I I , or other appropriate authority 
shall be approved where : 

purposes; (I) the public water has been designated for wildlife management 

basin ; (2) there is a specific water level management plan for the lake 

(3) any drawdown of the lake 1s only temporary and the 
management plans include a permanent facility for restoration of water ievels 
following such drawdowns ; 

(4) any alteration of a natural watercourse included in the plan is 
minimal and follows the requirements specified in part 6115.0220, subpart 4 ; 

(5) appropriate easements or fee title have been obtained for the 
construction area and the lakeshore; 

(6) specified management personnel are required to establish a lake 
level gauge and keep a record of water levels with a specified frequency during 
seasons of active water level manipulation and with a lesser frequency during all 
other open water seasons. 

C. Plans for landlocked water basins less than 25 acres in surface area 
and contained completely within the municipal boundaries of a single city shall be approved where: 

(I) a municipal drainage plan for the affected tributary watershed is 
prepared by a qualified engineer or hydrologist and is approved by the affected 
watershed district and the city; 

(2) the city has a field survey made of the water basin after 
consultation with the department including but not limited to the elevation of the 
aquatic fringe; the elevation of the tree line and a description of the location, 
type, and size of representative trees; groundwater elevations, if appropriate ; 
other information as requested by the department; 

(3) control elevations and associated physical parameters are 
approved by the department and the city; 

(4) the city holds a public hearing on the proposal and provides a 
transcript of the proceedings to the department. Provision of a transcript may 
be waived by the department. 

D. Other darn construction or reconstruction : 

(l) Permitted uses: No permit shall be required to construct, 
reconstruct, or abandon a darn with a contributing watershed of 300 acres or 
less, provided structural height shall not exceed 20 feet; storage capacity shall not 
exceed 50 acre-feet; the land(s) occupied by the dam and its associated reservoir 
shall be in common ownership. 

(2) Permit: a permit shall be required for the construction, 
reconstruction, and abandonment of all other dams and shall be issued provided: 

(a) the need is established in terms of quantifiable benefits ; 
factors: (b) new dams shall be adequate in relation to the following 

t h ~e hydraulic capacity of the spillway(s) must be established by a competent 
~c IUcal study performed by a professional engineer or by a qualified engineer ~ the U.S. Soil Conservation Service or the U.S. Corps of Engineers and must adequate: 
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i. for the probable maximum flood, where failure may 
cause loss or human life and serious damage to homes, industrial and commercial 
buildings. important public utilities, main highways, or railroads; 

ii. for the standard project flood, in predominantly rural 
or agricultural areas where failure may damage isolated homes, main highways or 
minor railroads, or cause interruption of use or service of relatively important 
public utilities; 

iii. for the regional flood, in rural or agricultural areas 
where failure may damage farm buildings, agricultural land, or township or 
county roads; 

iv. for such other floods as may be specified in the 
procedures of federal agencies such as the Corps of Engineers or the Soil 
Conservation Service for analysis of a structure in its risk category; and 

v. the estimation of the magnitude of the design flood 
must include the anticipated effects of the development of the tributary 
watershed area expected over the project life and the assessment of the risks 
involved must be based upon anticipated development in the floodplain. 

The department may require preparation of an inundation map of the area 
which would be inundated in the event of dam failure for a structure with a 
height of 20 feet or more, or a maximum storage capacity of more than 50 
acre-feet. It shall be prepared by a professional engineer showing areas where 
human life would be endangered and areas subject to serious damage to homes, 
commercial and industrial buildings, public utilities, and transportation facilities. 
Where failure may endanger human life, the map shall include a feasibility report 
on floodplain evacuation, emergency warning systems, or other techniques to 
eliminate this risk factor. 

An emergency spillway must be installed unless the hydraulic capacity of the 
principal spillway is increased to the capacity that would be required for the 
combination of principal and emergency spillways. 

A mechanism for drawing down the water surface to facilitate repairs and 
maintenance work must be installed. 

The height of all portions of the dam and associated dikes or other facilities 
not designed to withstand overtopping must include appropriate freeboard above 
the maximum storage capacity for wind and wave conditions and to provide a 
safety factor. · 

Earthen emergency spillways and the upstream and downstream faces of 
earthen dams must be adequately riprapped, sodded, or seeded to prevent 
erosion. 

The storage pool must provide adequate space to store sediment from 
upstream over the project life without detracting from the public purposes served. 

An adequate stilling basin or other means of controlling downstream erosion 
must be installed. 

A stage-discharge curve must be developed for the watercourse immediately 
below the dam to ascertain whether or not the dam capacity is reduced due to 
backwater effects. 

Information as to the extent, configuration, and capacity of the reservoir at 
various pool stages must be provided. 

(c) The structural design shall be done by a professional 
engineer or by a qualified engineer of the Soil Conservation Service or the Corps 
of Engineers and must include the following considerations: 

1. gravity forces; 
n. hydrostatic pressure; 
iii. uplift forces; 
iv. overturning moment; 
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v. resistance to sliding; 
v1. ice pressures ; 
vii . earthquake forces; 

viii . slope stability including consolidation and pore 

1x. seepage collection or prevention ; 
x. foundation conditions including appropriate borings 

and determination of the strength of foundation materials ; 

x1. specifications for materials of construction and their 
placement or installation; 

xii . adequate construction inspection to as sure 
conformance with design assumptions ; and 

x111. adequacy of the cofferdam, if any. 
(d) Adequate assurances shall be made for future maintenance of new darns . 

For darns 20 feet or more in structural height or having a maximum storage 
capacity of 50 acre-feet or more, permits will be issued only to governmental 
agencies, public utilities, or corporations having authority to construct and 
maintain such projects, except that a title-registration type permit may be issued 
to the owner or owners of the private property upon which the proposed dam 
will be located if an authorized governmental sponsor assumes maintenance 
responsibility. 

For other darns, title-registration permits may be issued to the owner or 
owners of the private property upon which the dam will be located which shall 
run with the land and require breaching or removal if it ever falls into a state of 
disrepair or becomes unsafe. 

Periodic engineering inspections of authorized dams may be made by the 
department or its designee. 

Statutory Authority: MS s 105.4 I 5 

6115.0230 BRIDGES AND CULVERTS, WATERMAIN AND SEWER 
CROSSINGS, INTAKES AND OUTFALLS. 

Subpart I. Policy. It is the policy of the department to allow crossings of 
public waters, including the construction of water intake and sewer outfall 
structures in public waters, only when less detrimental alternatives are 
unavailable or unreasonable, and where such facilities adequately protect public 
health, safety, and welfare. Such crossings shall not be permitted where the project: 

A. will obstruct navigation or create a water safety hazard ; 
B. will cause or contribute to significant increases in flood elevations 

and flood damages either upstream or downstream; 

C. would involve extensive channelization above and beyond minor 
Slream channel realignments to improve hydraulic entrance/ exit conditions . 
except where a separate permit is obtained pursuant to part 6115.0200, subpart 4; 
....,.1 . D. will be detrimental to water quality, and / or significant fish and 1 

dhfe habitat, or protected vegetation. 

. Abandonment or removal of all crossings and structures governed by this 
section shall require a permit pursuant to part 6115.0210. subpart 8. 

Subp. 2. Bridge and culvert installations. Bridge and culvert installations: 
lo A. Permitted uses: No permit shall be required to construct a 
pr"'-~ater ford type crossing or place a temporary bridge over public waters 

ovided all of the following conditions are met: 

SU . (1) Low-water ford type crossings: The stream bed is capable of 
~ si!2°rttn_g the crossing without the use of pilings, culverts, dredging, or other 
' ta! Sile preparation. The water depth does not exceed two feet under 
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normal summer flow conditions. The crossing conforms to the natural 
cross-section of the stream channel and does not reduce or restrict normal 
low-water flows. The original stream bank at the site does not exceed four feet 
in height. The crossing is constructed of gravel, natural rock, concrete, steel 
matting, or other durable inorganic material not exceeding one foot in thickness. 
The approach is graded to a finished slope not steeper than 5: 1, and all graded 
banks are seeded or mulched to prevent erosion and sedimentation. The 
crossing is not placed on an officially designated trout stream or on a federal 
wild. scenic, or recreational river. 

(2) Temporary bridges: The stream bank is capable of supporting 
the bridge without the use of foundations, pilings, culverts, excavation, or other 
special site preparation. Nothing is placed in the bed of the stream. The bridge 
is designed and constructed so that it can be removed for maintenance and flood 
damage prevention. The bridge is firmly anchored at one end and so 
constructed as to swing away in order to allow flood waters to pass. The lowest 
portion of the bridge shall be at least three feet above normal summer 
streamflow. 

B. Permit: A permit shall be required for the construction, 
reconstruction, or relocation of all other bridges, culverts, or other crossings over 
public waters. Except as noted in subpart 3 relating to sewer and water main 
crossings, crossings shall be permitted provided all of the following criteria are 
met: 

(I) The hydraulic capacity of the structure must be established by a 
competent technical study. The sizing shall not be based solely on the size of 
existing upstream and downstream structures. If a state or federal flood plain 
information study exists for the area, or a U.S. Geological Survey gauging station 
is located nearby on the stream, the hydraulics of the proposed bridge/culvert 
design must be consistent with these data. If acquisition of the study by the 
applicant would cause undue hardship and would be unreasonable under the 
circumstances, the department may waive the requirement if: 

(a) it has performed a rough hydraulic study based upon 
available information and reasonable assumptions; 

(b) it has made a field investigation of the project site; 

(c) the project will not cause flood-related damages or 
problems for upstream or downstream interests; 

(2) New crossings and replacements of existing crossings must 
comply with local floodplain management ordinances and with provisions of part 
6120.5700, subpart 4, item A. 

(a) New crossings: No approach fill for a crossing can 
encroach upon a community designated floodway. Where a floodway has not 
been designated or where a floodplain management ordinance has not been 
adopted, increases in flood stage in the regional flood of up to 0.5 foot shall be 
permitted if they will not materially increase flood damage potential. Additional 
increases may be permitted if: a field investigation and other available data 
indicate that no significant increase in flood damage potential would occur 
upstream or downstream; any increases in flood stage are reflected in the 
floodplain boundaries and flood protection elevation adopted in the local 
floodplain management ordinance. 

(b) Replacement of existing crossings: If the existing crossing 
has a swellhead of 0.5 feet or less for the regional flood, the replacement cross!ng 
shall comply with the provisions for new crossings in unit (a). If the existing 
crossing has a swellhead of more than 0.5 feet for the regional flood, st~ge 
increases up to the existing swellhead may be allowed provided field investigauon 
and other available data indicate that no significant flood damage potential exists 
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upstream from the crossing. The swellhead for the replacement crossing may 
exceed the existing swellhead if it complies with the provisions for new crossings found in the last sentence of unit (a). 

(c) The decks and approaches to bridges or culverts on major 
transportation routes and on roads that provide access to development at urban 

PUBLIC WATER RESOURCES 6115.0230 

densities shall be no lower than two feet below the flood protection elevation as 
defined in part 6100.5700, subpart 5, unless it can be shown that alternative 
routes or access can be provided during the regional flood . 

(3) The structure shall provide for game fish movement, unless the 
structure is intended to impede rough fish movement or the stream has negligible fisheries value. 

(4) The structure will not obstruct public navigation. For bridges, 
three feet above the calculated 50-year flood stage, in keeping with Federal 
Highway Administration standards, will ordinarily satisfy navigational clearance 
requirements. For culverts, three feet of clearance above the ordinary high 
water mark will ordinarily satisfy navigational requirements. 

. (5) Any project proposed near an existing or proposed segment of 
the state trails system should be consistent therewith. 

(6) Footbridges and walkways: 

(a) Over watercourses should be designed to cause negligible 
backwater effects during floods; should be securely anchored or otherwise 
capable of withstanding the dynamic forces of flowing water, ice, and debris . 
Approaches should not be raised above the adjacent floodplain lands. 

{b) New walkways across any portion of a lakebed to provide 
access to an island will be prohibited. Permits for reconstruction of existing 
walkways will be issued only if: the walkway provides the only existing access 
to the island; there is existing development thereon; the design will provide for 
any public navigational needs and is consistent with the natural surroundings. 

Subp. 3. Watermain and sewer crossings. A permit shall be required for 
the construction, reconstruction, or relocation of all watermain and sewer 
crossings. They shall be issued provided: 

A. No site condition will cause frequent future disruption of the beds. 
B. No alignment alternative is possible which would eliminate the 

crossing. The selection of an alignment shall consider the preservation of lakes, 
streams, wetlands, recreation lands, and other natural areas. 

C. Minimum depth of cover is two feet. 

D. Bed and banks must be restored as nearly as practicable to the Original cross-section, alignment, and grade. 

E. Banks must be revegetated by seeding and/ or sodding. 
F. The project must be designed by a professional engineer. 
G. Pipe and pipe bedding/ support specifications for sanitary sewer 

and force main crossings shaIJ be submitted to the department for approval. 
Co~struction plans and specifications shall be prepared by a professional engineer. 

Subp. 4. Intakes and outfalls. Intakes and outfalls: 

A. Permitted uses: no permit shall be required to maintain the 
ht<&au!;c adequacy of any storm sewer or agricultural drain tile outfall or ditch 
: 

1

ch has been functioning within the previous five years if such work does not 
ter the original course, current, or cross-section of the public waters. 

B. Permit : a permit shaIJ be required for the construction, 
~nstn,ction, or relocation of all other water intake and sewer outfall structures 

CCd in public waters. It shaIJ be issued where: 

~-ltru {I) Adequate attention is given to methods of screening the 
lbr cture from view as much as possible from the surface of the public water 

• . oug1i the use of existing vegetation and/or new plantings. 

i 
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(2) The project is not detrimental to public values including l:!ut not 
limited to fish and wildlife habitat, navigation, water supply, and storm water 
retention. 

(3) No site conditions will require frequent future disruption of the 
beds of public waters. 

(4) Adequate precautions must be planned during and after 
construction to prevent silt, soil, and other suspended particles from being 
discharged into public waters. 

(5) Adjacent to the intake structure, the banks and bed of the 
public water must be protected from erosion and scour by placement of suitable 
riprap shore protection. 

(6) The banks must be revegetated by seeding and/or sodding. 
(7) The structure must be designed by a professional engineer. 
(8) Intake structures: dredging or excavation must be detailed in 

the application and on design plans. A water appropriation permit must be 
obtained from DNR prior to operation. 

(9) Outfall structure design shall: 
(a) where necessary, incorporate a stilling-basin, surge-basin, 

energy dissipator, or other device(s) to minimize disturbance and erosion of 
natural shoreline and bed resulting from peak flows; 

(b) where feasible, utilize discharge to natural wetlands, natural 
or artificial stilling or sedimentation basins, or other devices for entrapment (and 
possible future removal) of sand, silt, debris, and organic matter; 

(c) where feasible, maximize use of natural and/ or artificial 
ponding areas to provide water retention and storage for the reduction of peak 
flows into public waters. 

Statutory Authority: MS s 105.415 

6115.0240 APPLICATION FOR WATER RESOURCE PERMITS. 
Subpart 1. Forms; submission. All applications pursuant to parts 

6115.0150 to 6II5.0230 shall be made on forms prepared by the department and 
submitted to the regional office for the area where the majority of the proposed 
project is located. 

Subp. 2. Who may apply. Applications shall be submitted by the riparian 
owner of the land(s) on which a project is proposed, except: 

A. A governmental agency, public utility, or corporation authorized by 
law to conduct the project may apply if the property rights acquired or to be 
acquired are fully described in the application. 

B. A holder of appropriate property rights such as a lease or easement 
may apply provided that the application is countersigned by the owner and 
accompanied by a copy of the lease or other agreement. A permit may be 
issued for the term of the lease only, subject to cancellation prior to the 
termination date of the agreement if the agreement is canceled. 

C. A prospective lessee of state-owned lands may apply for a permit in 
his own name . after he has requested a lease from the departmental offici~ 
responsible for the affected lands. Both the lease request and the permit 
application will be processed concurrently with appropriate coordination. 

Subp. 3. Information required. Pursuant to Minnesota Statutes, section 
105.44, subdivision 4, an application shall be considered complete when: 

A. It includes all of the information specified in the appropriate 
section(s) of these standards. 

B. It is accompanied by appropriate photographs, maps, sketches. 
drawings, or other plans which adequately describe the proposed project. 

C. It includes a brief statement regarding the following points: 
anticipated changes in water and related land resources; unavoidable anticipated 
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detrimental effects on the natural environment; alternatives to the proposed action. 

PUBLIC WATER RESOURCES 6115.0300 

D. Application fees have been paid. Note that final permits cannot be issued until any field inspection fees are paid. 

E. Proof of service of a copy of the application and accompanying 
documents on the mayor of the city or the secretary of the board of the district 
is included with the application if the .project is within or affects a city, 
watershed district, or soil and water conservation district. 

Subp. 4. Fees. All applications shall be accompanied by ·an application 
fee as required by part 6115.0600. An additional fee may be charged for field 
inspections conducted by department personnel in the course of review subject to the provisions of part 6115.0080. 

Statutory Authority: MS s 105.415 

6115.0250 PERMIT REVIEW. 

Subpart I. Field inspection. The department may conduct field 
investigations to determine a project's nature, scope, and impact on water and 
related land resources. The department shall determine which applications must 
be investigated and such inspections shall be made in a timely fashion. 

alter; .. ·a1 
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Subp. 2. Coordination with other agencies. Nothing in these standards is 
intended to supersede or rescind the laws, rules, regulations, standards, and 
criteria of other federal, state, regional, or local governmental subdivisions with 
the authority to regulate work in the beds or on the shorelands of public waters . 
The issuance of a J>Cnnit shall not confer upon an applicant the approval of any 
other unit of government for the proposed project. The department shall 
coordinate the review with other units of government having jurisdiction in such 
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Subp. 3. Procedure upon decision. The commissioner is authorized to 
grant permits, with or without conditions, or deny them. In all cases, the 
applicant, the managers of the watershed district, the board of supervisors of the 
soil and water conservation district, or the mayor of the city may demand a 
hearing in the manner specified in Minnesota Statutes, section 105.44, subdivision 
3, within 30 days after rece;ving mailed notice outlining the reasons for denying 
or modifying an application. Any hearing shall be conducted as a contested 
case hearing before a referee appointed by the independent Office of 
Administrative Hearings in accordance with Minnesota Statutes, chapter 14, and sections 105.44 and 105.45. 

Statutory Authority: MS s 105.415 

6115.0260 ST A TIITORY REQUIREMENTS. 

. Further provisions for the administration of these parts are found in 
M,nneso1a Statutes, chapter 105, including but not limited to Minnesota Statutes, sections 105.44 to 105.463, 105.541, and 105.55. 

Statutory Authority: MS s 105.415 

DAMS 6
1Is.030o PURPOSE AND STATIJTORY AUTI-IORITY. 

da The purpose of these rules is to regulate the construction and enlargement of 
IIU, as well as the repair, alteration, maintenance, operation, transfer of 

~•»!up, and abandonment, in such a manner as to best provide for public 1 
ca th, safety, and welfare. In the application of these parts, the department 

,:a11 be guided by the policies and requirements declared in Minnesota Statutes, apters 105 and 116D. 

, Ind lJ,e tules are Pursuant to Laws of Minnesota 1978, chapter n9, section 8, 
fed are intended to be consistent with the goals and objectives of applicable 

• era1 and state environmental quality programs and polkies including, but not 
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from the full responsibility of providing adequate inspection and supervision for 
all programs and projects undertaken by the district. 

Subp. 6. Compliance with other laws and water management policies. Lake 
improvement districts shall conform to federal, state, regional, and local laws, 
rules, and fish and wildlife. water, and related land management policies. Lake 
improvement districts shall obtain all necessary permits, as required by law, prior 
to implementing district purposes and programs. 

Subp. 7. Compliance by preexisting lake improvement districts. Within one 
year following promulgation of these parts, lake improvement districts in 
existence prior to the promulgation of these rules shall submit to their county 
board and to the commissioner a certified copy of a document containing the 
information required by part 6115.0970. This document shall also contain a 
report on the past and current activities and financial condition of the district. 

The commissioner shall review the document and prepare an advisory report 
stating his findings as to whether the district is consistent with these parts. The 
report may contain such recommendations as the commissioner determines is 
necessary to bring the district into compliance with these parts. 

Within 60 days following the official filing of the commissioner's report with 
the county board, the board shall formally convene to consider the report. The 
county board shall give ten working days' notice to the commissioner of the time 
and place where it will convene to consider his report. If the commissioner or 
his representative does not appear, the report shall be publicly read into the 
record. 

Statutory Authority: MS s 378.41 

WATERCOURSES 

6115.1000 STATUTORY AUTHORITY; EFFECTIVE DATE. 
These parts are of no effect and null and void unless they are authorized 

and made valid and enforceable by an act of the 1976 Minnesota legislature 
establishing an accelerated program of inventorying, classifying, and designating 
waters of this state, and prescribing these parts by making specific reference to 
them. If such an act becomes law, these parts are effective on the effective date 
of that act, and shall remain in effect for each county until the designation and 
classification of public waters in that county pursuant to the act and these parts 
has been completed. Any procedure specified herein shall be modified as 
necessary so as not to conflict with the language of the act. 

Statutory Authority: MS s 84.415 

6115.1010 PURPOSE. 
These parts supplement the above-referenced act by providing additional 

procedures and criteria for the identification and classification of public waters. 
These parts also provide interim guideiines for making public wate:s 

determinations as the need arises prior to completion of the process described in 

the act. 

Statutory Authority: MS s 105.39 I subd 8 
NOTE: Minnesou Statutes. section 105.391. subdivision 8 hu been repealed by I.Awa 1979, chapter 199. section 17. 

6115.1020 DESIGNATION OF WATER BASINS AND WATER COURSES AS 
PUBLIC WATERS. 

Only those surface waters of the state which are confined may be considered 
for designation as public waters. There are two types of confining containers: 
water basins and watercourses. The definitions of the two types relate only to 
their ability to contain confined waters. The determination of whether or not 
the confined waters are public waters is based on the criteria in Minnesota 
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Statutes, sections 105.37, subdivision 6, and 105.38, and on the further 
delineation of those criteria in these parts. 

Statutory Authority: MS s 105.391 subd 8 
NOTE: Minnesota Sta1u1cs, scc1ion 105.391. ,ubdivision 8 has been repealed by Laws 1979. chap1er 199, sccuon 17. 

6115.1030 DEFINITION OF WATER BASIN. 
An enclosed basin normally filled or partly filled with water may be defined 

as a water basin. The water basin may have inlet and outlet . streams, it may 
have only an inlet or outlet, or it may be completely enclosed. 

All water basins have a natural fluctuation in water levels. Water basins 
with intermittent surface water inflow and little groundwater inflow fluctuate 
through great ranges in levels from very low to extremely high. Other water 
basins which have perennial streams as inlets and outlets may fluctuate within a 
narrow range. Water basins which receive a major portion of their water supply 
from groundwater, springs, and seeps will generally have fairly uniform levels as 
long as the groundwater supply to the basin remains somewhat constant. 

Water basins may include all natural enclosed depressions which have 
substantial banks normally containing water and which are discernible on aerial 
photographs taken .during normal conditions. This includes all bodies of water, 
except streams, which are shown within the meander lines on plats of the general 
lake office surveys. 

Water basins constantly undergo changes in size, depth, and shape. The 
rate and type of change in a given water basin is dependent upon several factors 
including: the climatic and topographic conditions; the nature of the soil or 
rock materials which underlie the water basin and cover the basin watershed; the 
biological environment; the physical configuration; and the nature and extent of 
artificial and natural drainage within the watershed of the water basin. 

Statutory Authority: MS s 105.391 subd 8 
NOTE: Minneso1a Sta1u1cs, section 105.391. subd1viS1on 8 has been repealed by Laws 1979. chaplcr 199. scc1ion 17. 

6115.1040 DEFINmON OF WATERCOURSE. 
There are three kinds of watercourses: 

A. natural watercourses may be defined as any natural channel having 
definable beds and banks capable of conducting generally confined runoff from 
adjacent lands. During floods water may leave the confining beds and banks, 
but under low and normal flows water is confined within the channel. A 
~atercourse may be intermittent or perennial. Natural, as defined herein, means 
Ln a state provided by nature without deepening, straightening, or widening. 

B. an altered natural watercourse is a former natural watercourse 
which has been affected by man-made changes resulting in straightening, 
deepening, and widening of the original channel. Altered natural watercourses 
have been altered as the result of legally authorized changes under provisions of 
Minnesota Statutes, chapter 106, public drainage laws, or prior applicable laws, 
or as the result of private actions without any public drainage procedures. 

C. an artificial watercourse is a watercourse which has been artificially 
constructed by man where there was no previous natural watercourse. 

Statutory Authority: MS s 105.391 subd 8 
NOTE: Minnesota Statut.._ section 105.391. subdivision 8 has been repealed by Laws 1979. chapl<r 199. sccuon 17. 

6115.1050 WETLAA1DS DEFINED. 
W Wetlands types referred to in these parts are as described in Circular 39, 

I 
etl~nds of the United States, published by the United States Department of 

ntenor. 

Statutory Authority: MS s 105.391 subd 8 
No-n, Minnesota Statutes. section 105.391. subdivision 8 has been repealed by Laws 1979, chapl<r 199. scclion 17. 
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6115.1060 PUBLIC WATERS; WATER BASINS AND WATERCOURSES. 
Subpart I. Mandatory designation. The following water basins shall be 

public waters: 
A. all water basins which have been classified as public waters under 

the Shoreland Management Act (Minnesota Statutes, section 105.485) and which 
have been specified as public waters under county and municipal shoreland 
zoning ordinances, subject to a determination that such water basin is not 
permanently dry or has not reverted to wetland type I or 2; 

8. all meandered lakes, except those which have been legally drained; 
C. all water basins designated by the commissioner for management 

for a specific purpose pursuant to applicable laws, for example, trout lakes; and 
D . all water basins located within and surrounded by publicly owned 

lands. including, but not limited to state parks, scientific and natural areas, and 
wildlife management areas. 

Subp. 2. Water basins subject to additional criteria. The following water 
basins not listed in subpart I may be public waters, subject to application of the 
statutory criteria of Minnesota Statutes, sections 105.37, subdivision 6 and 
105.38, as further explained in part 6115.1150: 

A. in unincorporated areas, water basins greater than ten acres in area, 
excluding type I and type 2 wetlands; 

8. in incorporated areas, water basins of any size; 
C. any water basin which a county or municipality asks to be 

considered for designation as public waters; and 
D. any water basin which the private owners of all the land around 

the basin ask to be considered for designation as public waters. 
Subp. 3. Watercourses as public waters. Any watercourse may be public 

waters which fits the criteria of Minnesota Statutes, sections 105.37, subdivision 
6, and I 05.38, as further explained in part 6115.1150. 

Statutory Authority: MS s 105.391 subd 8 
.~OTE: \.finnc.'°ta. Statute,. , cc;11on 105.391. subdivision 8 hu been repealed by Laws 1979. chapter 199. section 17. 

6115.1070 INVENTORY AND DESIGNATION OF WATER BASINS AS 
PUBLIC WATERS. 

Subpart I. Preliminary designation procedures. The commissioner, using 
an analysis of the data on file and a review and analysis of aerial photos, shall 
make preliminary evaluations of those water basins which may be considered for 
inclusion as public waters within each county. 

The commissioner will prepare maps for each county showing the location of 
all water basins in each county originally inventoried in Bulletin 25, An 
Inventory of Minnesota Lakes published in 1968 by the Division of Waters, Soils 
and Minerals, and the location of any other water basins of any size in 
incorporated areas and of ten acres or more in unincorporated areas not listed in 
the bulletin but determined from the most recent available detailed aerial 
photographs of the county, not taken during a period of flooding, or drought. 
The use of the photos is only to determine if a basin exists and not to prove the 
basin is public waters solely on the photographic data. 

The commissioner shall designate on the map, as a preliminary evaluation, 
those water basins which are considered to be public waters, utilizing the criteria 
specified in part 6115.1150. This preliminary designation will be supported by 
explanations of the basis for making the designation of each water basin as 
p~blic waters. A listing of those basins, a map showing their general location in 
the county, and an explanation of the reason for the preliminary selection of the 
water basin as public waters will be submitted to those local governmental 
agencies with jurisdiction in the area where the water basin is located for their 
review, analysis, and comment. Local governments may add any water basin for 
consideration, regardless of the size of the water basin. 
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Subp. 2. County review; field investigations. Where the county disagrees 
with the preliminary designation of the commissioner, the commissioner shall 
undertake discussions with the county in order to resolve differences. Where 
necessary, he may initiate a detailed field investigation. 

A field investigation, when necessary, may be made by the Department of 
Natural Resources with full cooperation and consultation with local 
governmental authorities and any of their designated representatives in order to 
assure maximum input from the local governmental authorities and to allow 
maximum discussion and interchange of facts regarding the . area involved, 
utilizing the criteria specified in part 6115.1150. 

At a minimum, the commissioner shall seek assistance in making field 
investigations from the following: 

A. counties and other local governmental agencies and their 
representatives; 

B. soil and water conservation districts; 
C. watershed districts, if there are any organized districts, located in 

the area where the water basins are situated; 
D. any U.S. governmental agencies which may be willing to assist in 

the field investigation in a fact-finding capacity; and 
E. affected property owners and parties who may wish to contribute 

technical expertise. 
Subp. 3. Further procedures. The commissioner shall make maximum 

efforts to resolve any problems involving designations after completion of field 
investigations. Further procedures for designating water basins as public waters 
are specified in the act prescribing these parts. 

Statutory Authority: MS s 105.39 I subd 8 
NOTE: Minnesota S1.a1u1cs. section 105.391, subdivision 8 has been repealed by Laws 1979. chapter 199. section 17. 

6115.1080 INVENTORY, DESIGNATION, AND CLASSIFICATION OF 
WATERCOURSES AS PUBLIC WATERS. 

Subpart l. Access to maps. The commissioner will furnish each county 
with copies of the latest available U.S. Geological Survey topographic 
(quadrangle) maps for use in making a preliminary designation and classification 
of watercourses which may be public waters within the county. Counties may 
use any other available maps and information in making the inventory. It is 
recommended that counties enter into agreements with soil and water 
conservation districts and watershed districts, where existent, in order to expedite 
the inventory and provide maximum local assistance and cooperation. 

Subp. 2. Use of maps by counties. It is recommended that counties use, as 
official work maps, the U.S. Geological Survey topographic (quadrangle) maps of 
the county, and where such maps are not available, the use of similar scale aerial 
photographic blueline prints. These maps and prints form the best available 
base for showing the location and extent of the various watercourses. It should 
be noted that the maps may not and , often will not contain all of the 
watercourses, especially since the maps were prepared at various times and some 
are quite old. 

The commissioner will furnish each county with reproducible county maps 
~t a scale of one inch equals one mile for use as an official designation map for 
final watercourse designation and classification. 

Each county shall indicate on the official map the location of all 
w
6 

atercourses, natural, altered, and artificial as defined in parts 6 I I 5.1020 to 
115.1050 . 

. d Counties shall include the location and extent of all these watercourses and 
1 entify them as to their character by using the following map symbol along the 
Watercourse extent: natural watercourses, solid lines; altered natural 
"-'atercourses, dashed lines; artificial watercourses, dotted lines. 
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Each county shall indicate on the official map the name of the natural 
watercourse or the number and designation of the altered natural or artificial 
watercourse. 

Subp. 3. Preliminary desigation by county. The county shall designate on 
the map, as a preliminary evaluation, those watercourses which it considers to be 
public waters, utilizing the criteria specified in parts 6115.1060 and 6115.1150. 
The county shall classify each public watercourse as to the degree of regulation 
which shall apply to each watercourse. The criteria for each class, and the 
degree of regulation which the commissioner shall apply to each class, are as 
follows: 

A. Class I public watercourses. Natural watercourses serving as 
major drainage outlets, or major tributaries to those outlets, which are capable of 
serving a number of beneficial public purposes. Examples include the Rainy 
River, Mississippi River, Red River, Root River, Blue Earth River and the Rum 
River. Smaller natural watercourses serving specific values such as trout streams 
and scenic watercourses. Examples might include: Nine Mile Creek, Hennepin 
County; Minnehaha Creek, Hennepin County; Baptism River, Lake County; and 
Spring Creek, Goodhue County. Permits shall be required under Minnesota 
Statutes, section 105.42, for all activities which change the course, current, or 
cross-section of Class I public watercourses and under Minnesota Statutes, 
section 84.415, for all utility crossings thereof. 

B. Class II public watercourses. Natural watercourses serving as 
tributaries of Class I watercourses which are often perennial streams serving 
more than one beneficial public purpose. Permits shall be required under 
Minnesota Statutes, section 105.42, for all activities which change the course, 
current, or cross-section of Class II public watercourses and under Minnesota 
Statutes, section 84.415, for all utility crossings thereof. 

C. Class III public watercourses. Smaller natural watercourses and 
altered natural watercourses not constructed under Minnesota Statutes, chapter 
106, which are often intermittent streams serving at least one beneficial public 
purpose. 

Permits shall not be required under Minnesota Statutes, section 84.415. 
Nor shall permits be required under Minnesota Statutes, section 105.42, except 
for the following types of activities on Class III public watercourses: 

(I) any activity which would require widening, deepening, or 
straightening of a Class I or II public watercourse as a result of the change in the 
Class III public watercourse; 

(2) construction of any dam 20 feet or more in structural height as 
measured vertically from the lowest point of the foundation surface to the top of 
the dam and/ or impounding 50 acre-feet or more of water at maximum storage 
capacity (based on the national dam inspection program); 

(3) any diversion of water from a Class III public watercourse into 
a different watershed which is not part of the same drainage basin; 

(4) any lowering of the streambed elevation which would result in 
an overfall of -two feet or more in elevation of a channelization project when 
there is no provision for erosion control structures to prevent headward erosion. 

D. Class IV watercourses. These shall include any watercourses in 
existence at the time of inventory which are artificial watercourses and altered 
natural watercourses, constructed under the provisions of Minnesota Statute~, 
chapter 106, or prior laws, or as the result of private actions without any pubhc 
drainage proceedings. 

Permits shall not be required under Minnesota Statutes, section 84.415. 
Nor shall permits be required under Minnesota Statutes, section 105.42, except 
for the following types of actions on Class IV watercourses: 

+ 
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(1) any act1V1ty which would require widening, deepening, or 
straightening of a Class I or II public watercourse as a result of the change in the 
Class IV public watercourse; 

(2) construction of any dam 20 feet or more in structural height as 
measured vertically from the lowest point of the foundation surface to the top of 
the darn and/or impounding 50 acre-feet or more of water at maximum storage 
capacity (based on the national dam inspection program); 

(3) any diversion of water from a Class IV public watercourse into 
a different watershed which is not part of the same drainage basin; and 

(4) any lowering of the streambed elevation which would result in 
an overfall of two feet or more in elevation of a channelization project when 
there is no provision for erosion control structures to prevent headward erosion. 

Counties shall indicate on the official designation map their preliminary 
classification of watercourses as to Class I, II, III, or IV. 

Upon completion of the preliminary classification of watercourses delineated 
by the county, the county will submit the preliminary inventory and classification 
to the commissioner by indicating the classification review, evaluation, and 
comment. 

Subp. 4. Commissioner review. Where the commissioner disagrees with the 
preliminary designations and classifications of the county, he shall undertake 
discussions with the county in order to resolve differences. He may initiate field 
investigations of the sort described in part 6115.1070, subpart 2. 

Subp. 5. Further procedures. The commissioner shall make maximum 
efforts to resolve any problems involving designations and classifications after 
completion of discussions and field investigations. Further procedures for 
designating watercourses as public waters and classifying them are specified in 
the act prescribing these parts. 

Statutory Authority: MS s 105.391 subd 8 
NOTE: MmnesolJi SIJitute>, $CCllon 105.391. subdov1Sion 8 has been repealed by Laws 1979. chapter 199 . ..ction 17. 

6115.1090 INTERIM PROCEDURES AND CRITERIA FOR MAKING 
PUBLIC WATERS DETERMINATIONS. 

Subpart I. Purpose. In order to provide a systematic transition from the 
present method for dealing with determinations of public waters and the program 
for statewide delineation on a county-by-county basis, it is necessary that interim 
procedures for classifying public waters be adopted. It is intended that these 
procedures be especially applicable in the agricultural areas of the state and 
where, because of the need for agricultural land drainage, there are major 
problems involving these waters. 

Subp. 2. Procedure. Ar.y person contemplating a change in the course, 
current, or cross-section of a water basin or watercourse which may be one of 
the kinds described in part 6115.1060 shall consult with the nearest regional 
office of the Department of Natural Resources to find out if it is public waters, 
or ask county or municipal officials to contact the department for him or her. 
~xcept during periods when climatic conditions prevent adequate field 
investigations, the commissioner shall have not to exceed 60 days from the date 
of request by the party or county or municipality to determine whether or not 
the basin is public waters, and if the determination is not made within that time, 
then the water basin is not public waters for purposes of the particular change 
con~emplated by the particular party, or the watercourse is Class III, or is Class 
IV if it is a part of a legal drainage system. 

Subp. 3. Criteria. The commissioner's interim criteria for determining 
~hether or not a water basin or watercourse is a public water are those specified 
in Part 6115.1060. His criteria for classifying watercourses are those specified in 
Part 6115.1080, subpart 3. 

Statutory Authority: MS s 105.391 subd 8 
Non:: M,nnOIOIJi Statutes, section I0S.391, subdivision I hu been repealed by Laws 19'79. chapter 199. sect,on 17. 
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32. Agreements, assignments, or contracts. All assignments, agreements. 
or contracts affecting this lease shall be made in writing and signed by all parties 
thereto, witnessed by two witnesses, properly acknowledged and shall contain the 
post office addresses of all parties thereto, and when so executed shall be 
presented in quadruplicate to the commissioner for record. No such instrument 
shall be valid until approved in writing by the commissioner and approved as to 
form and execution by the attorney general. No assignment or other agreement 
shall relieve the lessee of any obligation or liability imposed by this lease, and all 
assignees, sublessees, and subcontractors shall also be liable for aU obligations or 
liabilities imposed by this lease. 

33. Lease binding on assignees and successors. The covenants, terms, and 
conditions of this lease shall run with the land and shall extend to and bind all 
assignees and other successors in interest of the lessee. 

34. Notices. For the purposes of this lease, the addresses of the parties 
shall be as follows, unless changed by written notice to all parties: For the state 
- Commissioner of Natural Resources, State of Minnesota, Centennial Office 
Building, Saint Paul, Minnesota 55101; for the lessee -- _________ _ 

Statutory Authority: MS s 93.08; 93.25 

PERMITS AND LEASES FOR GOLD AND OTHER ORES 

( 6t25.l~J4VTHORITY TO ISSUE PERMITS. 

_ The commissioner of natural resources, with the approval of the 
conservation commission and the executive council, may issue permits to 
prospect for gold, silver, copper, cobalt, coal, graphite, petroleum. sand, gravel, 
stone, natural gas, and all other minerals, excepting iron ore, under the waters of 
any meandered lake or stream in the state of Minnesota, including that portion 
of boundary lakes and streams within the boundary of the state, and issue leases 
for the mining and removing of such minerals upon such terms and conditions as 
shall be approved as above. 

Statutory Authority: MS s 93.08 

6125.1100 PROSPEC11NG PERMITS. 

Subpart l. Length of permit. No prospecting permit shall be for a longer 
period than one year and cover a larger area than 160 acres of contiguous land 
except where operating conditions may demand not to exceed an increase in 
acreage of 25 percent over I 60 acres. 

Subp. 2. Mining lease attached. There shall be attached to each permit a 
copy of the mining lease to be issued as hereinafter provided. 

Subp. 3. Names and addresses. The names and addresses of all parties to 
the permit and lease shall be shown on such permit or lease and shall be signed, 
Witnessed, and acknowledged. 

Subp. 4. Fee. For each permit there shall be charged a fee of $25. 
. Subp. 5. Right to prospect. The permit holder shall have the exclusive 

~ght to prospect in any manner he may see fit for ore within the area designated 
in the permit for a term not exceeding one year from the date of such permit. 

Subp. 6. Right to request and receive a lease. At any time during the life 
of the permit the holder thereof may ask for and receive a lease in the form 
attached to such permit, provided he has kept and performed in a substantial 
manner its terms and covenants. Such lease shall cover the same tract of land 
as that set out in the permit, but the owner of the permit may choose a smaller 
acreage within such tract. 

Subp. 7. Removal of ore. No ore shall be removed from the land during 
the term of the permit except such as is reasonably needed for assay, analysis, 
and record purposes. 

• 

• 
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Subp. 3. Cancellation clause. Such lease shall also contain a provision for 
its cancellation as set out in part 6125.1300 but with the addition that no reentry 
so made shall work a forfeiture of the rents, royalties, taxes, or other sums then 
due. 

Subp. 4. Payment of tax clause. The lease shall provide that the lessee 
shall pay all taxes, general and special, ordinary and extraordinary, levied or 
assessed against the land, and the improvements thereon, made, used or 
controlled, and the ore product thereof, and any personal property, in all respects 
as if said land were owned in fee by the lessee. 

Subp. 5. Rental fee. The lease shall provide for an annual rental of not 
less than $25 to be paid annually in advance during the full term the lease 
remains in force, when the full amount of the royalty on ore removed from the 
premises during any calendar year does not equal or exceed that sum. Such 
sum shall be deemed rental and not advance royalty. 

Subp. 6. Right of entry. The right of the state through its engineers and 
agents to enter upon said premises at all reasonable times to survey. inspect. or 
sample the workings, mills, and other equipment, shall be reserved in all leases. 

Subp. 7. Lease conformity. So far as possible the terms and conditions of 
any lease issued under the authority of Laws of Minnesota 1935, Special Session. 
chapter 42, above referred to, shall conform to leases for mining similar ores 
under authority of Laws of Minnesota 1927, chapter 389, section 12. 

Statutory Authority: MS s 93.08 

· 6125.1500 AMENDMENTS TO RULES. 
The rules as adopted by the commissioner of natural resources with the 

approval of the conservation commission and the executive council shall not be 
altered or changed without the approval of each after a hearing on such change. 

Statutory Authority: MS s 93.08 

(6125.1600\oAMAGE TO RIPARIAN OWNERS. 
The grantee of such permit or lease, his or their assigns, representatives, and 

successors in interest shall be required to secure riparian owners against damage 
from the use of such permit or lease. 

Statutory Authority: MS s 93.08 

6125.1700 INSTRUMENTS AFFECTING TITLE TO PERMITS AND 
LEASES; WRITING REQUIREMENT. 

All provisions of Laws of Minnesota 1935, Special Session, chapter 42, 
relating to the execution and recording of permits, leases, and assignments 
thereof shall be strictly followed. All instruments by which the title to any 
Permit or lease is affected must be in writing, signed by both parties, witnessed 
by witnesses and acknowledged, and presented to the commissioner of natural 
resources for approval. 

Statutory Authority: MS s 93.0~ 

6125.1800 GOLD ORE PROSPECTING PERMIT FORM. 
PERMIT NO. ___ _ 

(Issued under authority of Chapter 42, Extra Session Laws of 1935.) 

whose post office 
address is --------------------, having applied to 
thlae under!>igned, conformably with the provisions of Chapter 42, Extra Session 
I ws of 1935, for a gold ore prospecting permit on the following described ands: 

containing -------------------, more or less, 
according to the government survey thereof, and said __________ _ 
--- , having duly paid to the State Treasurer the sum of Twenty-five 
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of any lease in any lawful manner, shall quietly and peaceably surrender 
possession of any land covered thereby to the lessor. 

Statutory Authority: MS s 93.25 

6125.4100 COVENANTS RUNNING WITH THE LAND. 
The covenants, terms, and conditions of any permit or lease issued 

hereunder shall run with the land and shall extend to and bind all assignees and 
other successors in interest thereto. 

Statutory Authority: MS s 93.25 

PERMITS AND LEASES FOR MARL 

6125.4500 AUTHORITY FOR RULES. 
Pursuant to authority vested in me by law, I, George A. Selke, commissioner 

of conservation, do hereby prescribe the following rules covering the issuance 
hereafter of all permits and leases to prospect for, mine, or remove marl under 
the waters of public lakes or streams, or on state-owned lands. 

Statutory Authority: MS s 93.08; 93.25 

6125.4600 PURPOSE. 

The purpose of issuing parts 6125.4500 to 6125.5700 is to encourage 
prospecting for marl and the development of a cement industry and construction 
of processing plants in the state of Minnesota. These parts shall be liberally 
construed to carry out that purpose. 

Statutory Authority: MS s 93.08; 93.25 

6125Ai00 DURATION OF PERMIT AND AREA COVERED. 
Each prospecting permit shall be issued for a period not to exceed one year 

and may cover four contiguous government quarter quarter sections or 
government lots comprising normally 160 acres, which 160 acres shall constitute 
one unit, except that in the case of lakes or river beds, or state lands adjacent 
thereto, the size of the unit shall be designated by the commissioner of natural 
resources. The land area covered by any permit or lease issued pursuant thereto 
shall be in accordance with the government survey thereof. 

Statutory Authority: MS s 93.08; 93.25 

6125.4800 ISSUANCE OF PERMIT. 

Subpart l. Application. A se:parate application for each prospecting permit 
shall be made to the commissioner of natural resources in writing and delivered 
in person or by registered mail to the commissioner at Room 301 Centennial 
Building, Saint Paul, Minnesota 55101, and shall be signed by all parties in 
interest. Such application shall be accompanied by a plat showing the 
boundaries of the area applied for, together with an adequate legal description 
thereof. The commissioner shall endorse upon each application the exact time 
of receipt during regular office hours and this shall establish the priority of ~e 
application. The first applicant for a permit whose application, with 
accompanying fees, is filed .with the commissioner in accordance herewi~ s_hall 
oe entitled to receive a permit hereunder. In the event two or more apph~at1ons 
are received at the same time, covering the same land and conforming with the 
regulations prescribed herein, the permit shall be awarded in undivided equal 
fractional interests to the parties thereto as tenants in common. 

Subp. 2. Land for prospecting. The commissioner may issue p~rmits . to 
prospect for marl on lands where the minerals are owned by the state,_ including 
trust fund lands, lands forfeit~d for no_npayment _of taxes whether held m trustd 0 ~ 

otherwise, and lands otherwise acqmred, proV1ded such lands are not un e 
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mineral permit or lease and provided further that such lands are not located in 
areas that have been designated as state monuments, parks, recreation reserves, 
and waysides. 

Subp. 3. Restrictions. The commissioner may refuse to issue permits on 
any lands being used at the time of the application for a permit for a tree 
plantation, nursery, administrative purposes, a game refuge, or a state forest, or 
may impose such conditions upon the issuance of any permit covering lands used 
for such purposes as he deems necessary. No permit for the same land shall be 
issued to the same permit holder nor to any partnership, corporation, or other 
legal entity in which the permit holder has any interest, financial or otherwise, 
for two successive one-year periods. 

Statutory Authority: MS s 93.08; 93.25 

6125.4900 FEES. 
The fee for each permit hereunder shall be $50 per unit. Each application 

shall be accompanied by a certified or cashier's check on a national or state 
bank in Minnesota, payable to the state treasurer in the sum of $50 as the fee for 
the permit, together with a like check in the sum of $200 as a guarantee that the 
applicant will carry out and perform in good faith all the covenants set out in 
the permit. 

No certified or cashier's check in payment of the fee for the permit shall be 
returned to the applicant after any valid application is filed in the event that the 
applicant determines to surrender his rights thereunder. 

Statutory Authority: MS s 93.08; 93.25 

6125.5000 PUBLIC WATERS AFFECTED BY PERMITS. 
No prospecting permit or mining lease shall be issued hereunder unless and 

until a permit to change or diminish the course, current, or cross-section of any 
public water has been issued for all operations incident to the project which 
affect public waters. Such permit shall be issued pursuant to Minnesota 
Statutes, chapter 105, and shall be deemed to be a part of the prospecting permit 
or lease issued hereunder. No operations shall be conducted in violation 
thereof. 

Statutory Authority: MS s 93.08; 93.25 

6125.5100 RIGHTS AND DUTIES OF PERMIT HOLDERS. 
Subpart l. Right to prospect in general. The permit holder shall have the 

right to prospect in a reasonable manner for marl in the area designated in the 
permit, subject to the conditions thereof and subject to these parts and all 
statutes applicable thereto. 

Subp. 2. Commencement of work. The work of prospecting under any 
permit issued hereunder shall begin in a substantial manner within six months 
from the date of the permit. This work shall be continued in such manner until 
the permit expires, is surrendered, or a lease is requested, unless and except an 
extension of time for commencement or a suspension of the work is permitted 
upon written authority of the commissioner of natural resources or his duly 
authorized representative. It is a condition of the issuance of any permit or 
lease issued hereunder that the permit or lease holder shall begin construction in 
this state of a cement processing plant in a substantial manner within one year 
after the issuance of the mining lease, which plant shall be completed to produce 
and shall produce at least 500,000 barrels of cement per year within three years 
after the issuance of the lease and shall continue to so produce for and during 
the length of any lease issued, unless otherwise agreed upon by the commissioner 
of natural resources, with the approval of the executive council. 
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Subp. 3. Removal of marl. No marl shall be removed from the permit area 
during the term of the permit except such as is reasonably needed for exploratory 
or assaying purposes. 

Subp. 4. Samples. Upon request of the commissioner, the permit holder 
shall separate samples of material taken and furnish the commissioner or his 
representative with a portion of each sample properly marked for identification. 

Subp. 5. Quarterly reports. The permit holder shall make an exact and 
truthful report in writing to the commissioner of natural resources on the first 
business day of April, July, October, and January, respectively, following the 
issuance of the permit, and during the time it remains in force, reporting the 
progress of the work of prospecting, and shall accompany such reports with 
prints. maps, and other information showing the character and extent of the 
work done, the nature of the materials encountered, and all assays or analyses 
made of marl and other mineral bearing materials encountered. 

Subp. 6. Right to enter. The commissioner or his representatives shall 
have the right at all reasonable times to enter the permit or lease area and 
appurtenant premises used by the permit or lease holder and the plant where the 
marl removed is processed, and to- inspect the work done under the permit or 
lease and the operation of such plant, and to carry on such engineering and 
sampling work and other investigations pertaining to the project as he may 
desire, not unnecessarily or unreasonably interfering with the work of the permit 
or lease holder or with such plant operation. 

Statutory Authority: MS s 93.08; 93.25 

6125.5200 LEASES. 
Subpart 1. Right to a lease. At any time prior to the expiration of any 

prospecting permit, the permit holder shall have the exclusive right to receive 
from the commissioner of natural resources a mining lease, provided he has kept 
and performed in a substantial manner the terms and covenants of the permit. 
Such lease shall be subject to all the terms, conditions, and covenants set out in 
the permit and shall be subject to any rules now existing or hereafter 
promulgated by the commissioner of natural resources in accordance with the 
statutes applicable thereto. Such lease shall cover the same area as that set out 
in the permit, unless the holder of the permit, with the approval of the 
commissioner, chooses to omit one or more of the quarter quarter sections or 
government lots set out in the permit; and in the case of an underwater area, the 
holder with the approval of the commissioner may select a smaller acreage within 
the area set out in the permit, furnishing a metes and bounds description thereof 
or other adequate legal description. Upon any such selection a plat shall be 
furnished covering the same. 

Subp. 2. Report of explorations. As a condition precedent to the issuance 
of such mining lease, the holder of the permit shall file with the commissioner of 
natural resources a full verified report of all work of exploration done under the 
permit in accordance with the terms and conditions thereof. If the application 
for a lease is made prior to the expiration of the six-month period referred to in 
part 6125.5100, subpart 2, no exploration work is required. In such case if no 
exploration work was done, the permit holder shall furnish an affidavit so 
stating. The permit holder shall pay as rental to the end of the first quarter 
under the lease, an amount commensurate with the unexpired portion of that 
quarter at the rate specified herein. All remittances shall be made payable to 
the state treasurer and shall be transmitted to the commissioner of natural 
resources. 

Subp. 3. Term of lease. Any lease issued pursuant hereto shall be for a 
term not to exceed 50 years and may be issued for any lesser period in the 
discretion of the commissioner of natural resources. 

Statutory Authority: MS s 93.08; 93.25 
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6125.5300 RENTALS, ROYALTIES, AND OTHER PAYMENTS UNDER A LEASE. 

Subpart I. Payment of royalties. Subject to the further provisions hereof, 
the royalty to be paid to the state on any marl mined under any lease issued 
hereunder and processed into cement shaU be one percent of the bona fide gross 
sales value per barrel f.o.b. at the mill which processes the marl removed under 
such lease, which royalty shall in no event be less than four cents per barrel. 
Such royalty shaU be payable on or before the 20th day of April, July, October, 
or January of each year for the cement so produced during the preceding quarter. 

Subp. 2. Rates. In case any marl suitable for cement production is 
removed under such lease from the demised premises, but not processed within 
one year after removal, the leaseholder shall pay royalty thereon at the rate 
aforesaid on the basis of written estimates made by the commissioner or his 
authorized representative as to the quantity of cement which could have been 
made from such marl; payment in such case to be made within 30 days after 
mailing or delivery of such estimates to the leaseholder. All marl that is placed 
in stockpiles shall be stockpiled on the demised premises in such place or places 
as shall not unnec~ssarily hinder or embarass the future operations thereon, or 
on other state-owned lands conveniently located for that purpose, or may be 
otherwise stockpiled in such manner as the commissioner of natural resources may approve. 

Subp. 3. Rental fee. The leaseholder shall pay rental to the state under a 
lease issued pursuant hereto at the rate of $1 per acre per calendar year, payable 
in advance for that part of the quarter remaining after the effective date of the 
lease, and thereafter the payment for any following quarter shall be payable 
quarterly on the 20th day of April, July, October, and January, respectively, each 
year during the term thereof. Each quarterly payment shall cover the rental at 
the rates hereinbefore specified for the respective calendar quarter or fraction 
thereof. The rental for any fraction of a quarter shall be computed at the 
applicable rate. Any amount payable for rental accrued during any calendar 
year shall be credited on any royalty that may become due for marl removed 
hereunder during the same calendar year but no further and any amount paid for 
such royalty in excess of such credit during such year shall be credited on rental, 
if any, subsequently accruing during such year but no further. 

Subp. 4. Use of marl. All marl taken under any lease shall be used only 
for the purpose of making cement in a plant to be constructed and operated 
within the state of Minnesota, unless otherwise specifically authorized in writing 
by the commissioner of natural resources under such terms and conditions as he may prescribe. 

Subp. 5. Statement of number of barrels removed. Every lease shall 
provide that the leaseholder be required to transmit to the commissioner of 
natural resources on or before the 15th day of each month a sworn statement of 
the number of barrels of cement produced and processed during the preceding 
month from state-owned property, together with a certified statement of the bona 
fide gross sales value per barrel f.o.b. at the mill. 

Subp. 6. Payments to state treasurer. A11 permit fees, lease rentals, 
royalties, and other moneys paid to the state hereunder shall be by remittance, 
payable to the state treasurer and shall be transmitted to the commissioner of 
natural resources, and shall be credited to the proper state fund. 

Subp. 7. Taxes. Every lease shall provide that the leaseholder pay when 
due all taxes, general and specific, personal and real, which may be assessed 
against land leased thereunder and the improvements made thereon, or used or 
controlled by said leaseholder and the marl products thereof and any personal 
Property thereat owned, used, or controlled by the leaseholder. 
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Subp. 8. Liability. The permittee or lessee of state mineral rights, his or 
their assigns, representatives, or successors in interest, are obligated to pay all 
damages or losses caused directly or indirectly by operations under any permit or 
lease issued pursuant hereto whether to timber, minerals, growing crops, 
buildings. or to any person or property or for damages suffered by the owner of 
the surface rights through the loss of the surface of his lands and the state shall 
not incur or be subject to any liability therefor. With respect to any operation 
in public waters, each permittee or lessee, his or their assigns, representatives, or 
successors in interest shall secure from the riparian owners all rights necessary 
for such operation, and shall hold the state harmless against any cost or liability 
on account thereof. 

Statutory Authority: MS s 93.08; 93.25 

6125.5400 RIGHTS RESERVED TO THE ST A TE. 
The state reserves the exclusive right to sell and dispose of, under the 

provisions of law now or hereafter governing the sale of timber on state lands, all 
the timber on land under any marl permit or lease, and reserves to the purchaser 
of such timber, his agents and servants, the right at all times to enter thereon, 
and to cut and remove any and all such timber therefrom, according to the terms 
of the purchaser's contract with the state, and without hindrance from any 
permit or lease holder: but such purchaser shall not unnecessarily or materially 
interfere with the operations carried on by the marl permit or lease holder. The 
state of Minnesota further reserves the exclusive right to grant leases, permits, or 
licenses to any portion of the surface of the demised premises to any person, 
partnership, association, or corporation under authority of Minnesota Statutes, 
section 92.50 or other applicable laws without let or hindrance from the permit 
or lease holder, but such leases, permits, or licenses shall not unnecessarily or 
materially interfere with the prospecting or mining operations carried on thereon. 

Statutory Authority: MS s 93.08; 93.25 

6125.5500 ASSIGNMENTS OR OTHER AGREEMENTS AFFECTING 
PERMITS AND LEASES. 

All assignments, agreements, or contracts, underlying, overriding, or 
operating agreements affecting any permit or lease issued pursuant hereto shall 
be made in writing and signed by both parties thereto, witnessed by two 
witnesses, properly acknowledged and contain the post office addresses of all 
parties having an interest therein, and when so executed, shall be presented in 
quadruplicate to the commissioner of natural resources for record. Any such 
instrument shall be valid only after having received the written approval of the 
commissioner of natural resources and approval of the attorney general as to 
form and execution, and when so approved shall be duly recorded. 

Statutory Authority: MS s 93.08; 93.25 

6125.5600 TERMINATION, CANCELLATION, OR SURRENDER OF 
LEASES AND PERMITS. 

Subpart l. Cancellation. Any permit to prospect for marl or lease to mine 
the same shall. be granted upon the condition that if the holder shall fail to 
perform any of the terms, covenants, or conditions specified in such permit, or in 
any lease issued pursuant thereto, to be performed by him, or should he fail to 
comply with any laws applicable thereto, together with all rules, and should any 
such default continue for a period of 30 days, then the commissioner may cancel 
the permit or lease, first having mailed or delivered to the permit or lease holder 
at least 30 days notice in writing thereof, by registered mail to the address of 
such holder. Thereupon the permit or lease shall terminate at the expiration of 
the said 30 days and the state shall reenter and again possess the premises as 
fully as if no permit or lease had been given, and the permit or lease holder and 
all persons claiming under him shall be wholly excluded therefrom except as 
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hereinafter provided. but such expiration and reentries shall not relieve the 
permit or lease holder from any payment or other liability thereupon or 
theretofore incurred thereunder; provided nevertheless, that upon such notice of 
cancellation to any permit or lease holder given pursuant hereto for any cause or 
without cause the permit or lease holder shall be allowed a hearing upon 
application therefor before the commissioner of natural resources. Such 
application shall be made in writing, containing the reasons therefor, within 30 
days after the giving of mailed notice of cancellation, otherwise such cancellation 
shall be final. 

Subp. 2. Hearing. Such hearing shall be public and shall be conducted by 
the commissioner or a referee appointed by him. All affected parties shall have 
an opportunity to be heard. All testimony shall be taken under oath and the 
right of cross-examination shall be accorded. The commissioner shall provide a 
stenographer to take testimony and a record of the testimony and all proceedings 
at the hearing shall be taken and preserved. Thereafter, the commissioner shall 
either order the lease or permit reinstated or the same shall be terminated in 
accordance with the notice of cancellation originally given. 

Subp. 3. Right to terminate. The leaseholder shall have the right at any 
time to terminate the lease by delivering written notice of such intention to 
terminate to the commissioner of natural resources, who shall acknowledge 
receipt of such notice, and the lease shall terminate 60 days after such delivery, 
unless · such notice is revoked by the leaseholder by further written notice 
delivered to the commissioner before expiration of said 60 days, and all 
arrearages and sums which shall be due the state under the lease up to the date 
of such termination shall be paid upon settlement and adjustment thereof, by the 
leaseholder. 

Subp. 4. Lien. The state shall reserve and shall at all times have a lien 
upon all marl mined and upon all improvements made upon the premises leased 
for any unpaid sums due under any lease. 

Subp. 5. Security and forfeiture of money. Upon the request for a mining 
lease pursuant hereto, or upon the surrender or expiration of a prospecting 
permit, if the commissioner shall determine that the terms and conditions of the 
permit have been fully complied with, the certified or cashier's check deposited 
as security for the performance of the covenants of the permit as provided 
herein, shall be returned to the holder or his assigns. Otherwise, such check 
shall be deemed forfeited to the state of Minnesota for the failure of 
performance of the covenants and conditions of the permit. Any request for a 
lease by any permittee shall be denied if the permit is in default. 

Subp. 6. Removal of property after termination. Upon termination of any 
lease, whether by expiration of the term thereof or by act of any party, the 
leaseholder shall have 90 days thereafter in which to remove all equipment, 
materials, railroad tracks, structures, and other property, placed or erected upon 
any land covered by any lease, and any such property not removed within said 
time shall become the property of the lessor. During the 90-day period, the 
leaseholder shall at its own expense properly and adequately fence all pits, level 
all banks, and refill all test pits and cave-ins that may be deemed dangerous or 
are likely to cause damage to persons or property; and the leaseholder shall do 
all other work which the commissioner of natural resources or his representatives 
deem necessary to leave the premises in a safe and orderly condition to protect 
against injury or damage to persons or property. The leaseholder, upon 
termination of any lease in any lawful manner, shall quietly and peaceably 
surrender possession of any land covered thereby to the lessor. 

Statutory Authority: MS s 93.08; 93.25 
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6125.5700 COVENANTS RUNNING WITH THE LAND. 
The covenants, terms, and conditions of any permit or lease issued 

hereunder shall run with the land and shall extend to and bind all assignees and 
other successors in interest thereto. 

Statutory Authority: MS s 93.08; 93.25 
PERMITS AND LEASES FOR SAND A.i"lD GRAVEL 

6125.6000 AUTHORITY FOR RULES. 
Pursuant to authority vested in me by law, I, Chester S. Wilson, 

commissioner of natural resources, do hereby prescribe the following rules for the 
issuance of permits to prospect for sand and gravel under the waters of public 
lakes or streams, and for the issuance of leases for the mining and removal 
thereof. 

Statutory Authority: MS s 93.08 

6125.6100 APPLICATION PROCESS. 
Subpart l. Fee and area covered by permits. The fee for each prospecting 

permit shall be $25. No permit shall be issued for a period to exceed one year, 
nor cover an area larger than 40 acres of contiguous underwater area, except 
where operating conditions shall be found by the director of the Division of 
Waters, Soils, and Minerals to require an increase in acreage, in which event 25 
percent in additional acreage may be granted. Each permit shall authorize 
prospecting only within the area designated therein. 

Subp. 2. Plats. All applications for prospecting permits shall be 
accompanied by plats in quadruplicate, showing the definite location of the area 
applied for, together with a metes and bounds description thereof. and shall be 
signed and acknowledged by all the parties interested therein. 

Subp. 3. Statements. All applications shall be accompanied by 
quadruplicate signed statements reciting that the mining and removal of the 
materials for which it is proposed to prospect will not in their opinion violate the 
rules of or the statutes relating to the administration of the functions and duties 
of the following state agencies: Departmen~ of Natural Resources, Department 
of Health, Board of Animal Health. Such statements shall be signed by the 
head or the acting head of these agencies. 

Subp. 4. Method of mineral recovery. Applications for permits and leases 
shall describe the means and methods of operation proposed to be used for the 
removal or recovery of the material covered by such permits and leases, and such 
proposed means and methods of operation shall be incorporated in and become 
a part of the terms and conditions of the permits and leases. . 

Subp. 5. Hearing on the application. No permit or lease shall be granted 
hereunder until after a public hearing on the application therefor. Notice of 
such hearing shall be given and such hearing shall be conducted as provided by 
Minnesota Statutes 1949, section 105.44. Notice of such hearing shall also be 
mailed by the applicant at least two weeks before the hearing to all persons listed 
on the last tax assessment records in the office of the county treasurer as owners 
of land riparian to the waters affected, or any interest therein, within such area 
as the commissioner may designate by order, which area shall be described in the 
notice. Except as otherwise hereinafter provided, prior to the issuance of any 
permit, the applicant shall obtain and file with the commissioner of natural 
resources an appropriate instrument, approved by the attorney general, from 
each owner of land, or any interest therein, within the area designated by the 
commissioner as hereinbefore provided, other than land owned or controlled by 
the applicant for the purposes of such operations, by which instrument the owner 
shall waive any and all claims for damages which may result from such 
operations, and shall release the applicant and the state of Minnesota and all 
officers, agents, and employees of the state from any and all such claims. 
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Subp. 6. Bonds. In lieu of obtaining and filing such waiver and release of 
claims for damages, the commissioner may, in his discretion, permit the applicant 
to furnish a bond to the state of Minnesota in such amount as he may determine, 
to secure the state, its officers, agents, and employees, and all property owners 
affected within the area designated by the commissioner as hereinbefore 
provided, against any damages or loss which may result from such operations, 
and with such other terms and conditions as the commissioner Jnay prescribe; 
provided that the furnishing of such bond in lieu of a waiver or release shall not 
be permitted in any case where the commissioner finds upon the evidence 
produced at the hearing that there is reason to believe that the property affected 
will be substantially damaged by the proposed operations, unless the owner of 
such property shall agree in writing to the furnishing of a bond as hereinbefore provided. 

Such bond shall be subject to approval by the commissioner and as to form 
and execution by the attorney general, and shall be filed with the commissioner. 
The commissioner may require an additional bond at any time under the 
foregoing provisions if he deems it necessary for protection of the interests of the 
state or any property owner affected, upon 30 days' written notice to the 
permittee or lessee. Any person entitled to the protection of any bond furnished 
hereunder may bring action thereon in like manner and under like conditions 
and with like effect as provided by law in the case of a bond furnished by a 
contractor with the state; provided, that neither the state .nor the commissioner 
of natural resources nor any other officer, agent, or employee of the state shall 
incur o, be subject to any liability by reason of failure to requi,-e a bond in any case as herein provided. 

Statutory Authority: MS s 93.08 

6125.6200 LIABILITY FOR DAMAGES. 

The permittee or lessee shall be liable for any loss, damage, or IDJury to 
person or property of others resulting from any operations under such permit or 
lease, and shall hold the state and its officers, agents, and employees harmless 
against any and all claims on account thereof. Nothing in any permit or lease 
issued or bond furnished hereunder shall impair or abridge any right of action of 
any owner of property affected by the operations under the permit or lease. 

Statutory Authority: MS s 93.08 

6125.6300 RIGHT OF PERMIT HOLDER TO A LEASE. 

At any time prior to the expiration of any such prospecting permit, the 
holder thereof shall have the right to a lease giving him the exclusive right to 
mine and remove sand and gravel within the area specified therein provided the 
pefmittee has kept and performed in a substantial manner all the terms and 
covenants of the permit, a copy of which lease shall be attached to each permit. 
Such lease shall cover the same area of lake and stream bed as that described in 
the permit, unless the holder of the permit selects a smaller acreage within such 
area, in which case a lease for such smaller area may be issued in the discretion 
of the commissioner. No lease shall be made for a longer term than 25 years 
and may be made for any period less than that, in the discretion of the commissioner . 

Statutory Authority: MS s 93.08 

6125.6400 REMOVAL OF MATERIALS UNDER PERMIT. 

None of the materials for which the permit to prospect is issued may be 
reinoved from the land until the form.al execution of a lease therefor, except such 
as lllay be reasonably needed for assay, analysis, and record purposes. 

Statutory Authority: MS s 93.08 
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6125.6500 PROSPECTING. 
The work of prospecting shall be commenced in a substantial manner within 

90 days from the date upon which the permit is executed, unless, in the opinion 
of the commissioner, either water, ice, or other conditions beyond control of 
permittee make such work hazardous or impracticable, and shall continue until 
the term of the permit expires, is surrendered, or a lease demanded. No 
prospecting work as herein required shall be postponed or suspended, except 
upon written authority of the commissioner or his duly authorized representative. 

The commissioner or his representative shall have the right at all reasonable 
times to inspect the work done under the permit or the lease issued pursuant 
thereto, and carry on such engineering and sampling work as he may wish to do, 
not unnecessarily or unreasonably interfering with the work of the permittee or 
lessee. 

Statutory Authority: MS s 93.08 

6125.6600 TER.l\11NATION OR CANCELLATION OF PERMITS OR LEASES. 
Subpart I. Holder's default. In the event the holder of such permit or 

lease shall fail to comply with all the provisions contained therein, or the laws 
and regulations governing the same to be by him performed and observed, and 
such default shall continue for 30 days, the commissioner, upon 30 days' notice 
to the holder of such permit or lease by registered mail to the address of such 
holder as shown by the records of the commissioner, may declare such permit or 
lease and all the rights acquired thereunder forfeited. The commissioner may 
when he deems it necessary to the best interest of the public, cancel such lease or 
permit at any time by 90 days' notice in writing mailed as hereinabove provided. 
Upon the filing of the order of forfeiture with the commissioner of natural 
resources, all rights under such lease or permit shall cease. 

Subp. 2. Cancellation of lease by lessee. The lessee may cancel a lease 
issued hereunder by 30 days' notice in writing mailed to the commissioner by 
registered mail, provided that no such cancellation shall become effective until all 
sums due to the state are paid in full. 

Subp. 3. Yielding possession. Upon cancellation of such lease for any 
cause, the lessee shall quietly and peaceably yield possession of the leased 
premises, and no such cancellation shall work a forfeiture on any rents, royalties. 
taxes, or other moneys due thereunder. 

Statutory Authority: MS s 93.08 

6125.6700 RECORDS OF MATERIALS REMOVED AND SOLD. 
The lessee shall keep records of all sand and gravel removed and the sales 

thereof, which records shall be open for inspection by the agents of the 
commissioner of natural resources at all reasonable times. The lessee shall, on 
or before the 15th day of each month, make a report in writing to the 
commissioner, verified under oath, on forms provided by the commissioner, 
covering all usable or salable material removed or recovered during the preceding 
month, showing the quantity thereof in cubic yards, the royalty computed to be 
due thereon, and such other information pertaining thereto as the commissioner 
may require. 

Statutory Authority: MS s 93.08 

6125.6800 RENTALS, ROYALTIES, AND TAXES. 
Subpart I. Amount of royalty. Royalties to be paid to the state on all sand 

and gravel leases issued hereunder shall be based on cubic yards of usable 
materials removed and shall be ten cents per cubic yard. and shall be paid on or 
before the 15th day of each month for the sand and gravel removed during the 
preceding month. 
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Subp. 2. Annual rental fee. Every lease shalJ provide for a minimum 
annual rental of $150 per calendar year, or fraction thereof. payable in advance. 
Such rental shall be payable annualJy on or before the 20th day of January each 
year during the term thereof. Any amount paid for rental accrued during any 
calendar year shalJ be credited on any royalty that may become due for sand and 
gravel removed under said lease during the same calendar year but no further. 

Subp. 3. Records of materials removed from demised premises. AIJ usable 
or salable sand and gravel taken from the demised premises shalJ be measured by 
the lessee as it is removed or stockpiled which measurements shalJ be recorded 
daily. Such sand and gravel when stockpiled shall be kept separate and not 
mixed with materials from other sources until measured as hereinabove provided. 
AIJ operations shall be conducted in accordance with acceptable mining practices 
and so as not to cause any unnecessary or unusual permanent injury to the lands 
or to inconvenience or hinder subsequent operations in the same area. AIJ waste 
materials shall be disposed of and all water returned to the stream or body of 
water. They shall be treated as directed by the commissioner or his agents in charge of such operations. 

MINERAL RESOURCES 6125.7100 

Subp. 4. Payments to state treasurer. All permit fees and all rents and 
royalties paid under leases shall be paid to the state treasurer, and shall be 
credited to the permanent school funds of the state. 

Subp. 5. Taxes. All leases shall provide that the lessee shall pay, when 
due, all taxes levied against the premises, the personal property, and 
improvements thereon during the continuance of the lease. 

Statutory Authority: MS s 93.08 

6125.6900 OBSERVANCE OF NAVIGATION LAWS. 

Lessee shall observe all federal, state, and municipal laws, rules, regulations, 
and ordinances regarding navigation on the waters from which sand or gravel is removed. 

Statutory Authority: MS s 93.08 

6125.7000 ASSIGNMENTS AND OTHER AGREEMENTS AFFECTING PERMITS AND LEASES. 

No assignment, sublease, or any other instrument affecting any permit or 
lease issued hereunder shalJ be valid unless made in writing with the written 
approval of the commissioner endorsed thereon. 

Statutory Authority: MS s 93.08 

6125.7100 ADDffiONAL PERMITS REQUIRED. 

Before any prospecting permit or lease shaIJ be issued by the commissioner 
for the removal of sand or gravel hereunder, the applicant shalJ first secure a 
Permit from the commissioner pursuant to Minnesota Statutes 1949, chapter 105, 
and acts amendatory thereof, which permit shall be deemed to be a part of the 
Prospecting perm.it or lease issued hereunder, and no operations shall be conducted in violation thereof. 

Statutory Authority: MS s 93.08 
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MISCELLANEOUS 6135.0300 

CHAPTER 6135 
DEPARTME1\1T OF NATURAL RESOURCES 

MISCELLANEOUS 

lITILm' CROSSING OF PUBLIC LANDS AND 
WATERS 

6135.0100 POLICY. 
6135.0200 DEFINITIONS. 
613l.0300 SEVERABILITY. 
6135.0400 FEE SCHEDULES. 
6135.0500 RATE TABLE I. 
6135.0600 RA TE TABLE II. 
6135.0700 RA TE TABLE Ill. 
6135.0800 RATE TABLE IV. 
613l. lOOO PROTECTING THE ENVIRONMENT. 
6135.1100 STANDARDS FOR ROUTE DESIGN. 
6135.1200 STANDARDS FOR STRUCTURE 

DESIGN. 
6135.1300 CONSTRUCTION METHODS. 
6135. 1400 SAFETY CONSIDERATIONS. 
6135.1500 RIGHT-OF-WAY MAINTENANCE. 
6135. 1600 RELATIONSHIP TO OTHER LAWS. 
6135.1700 LICENSE CONDITIONS. 
6135.1800 CANCELLATION OF LICENSE. 

WILDLIFE EXHIBITS 
6135.2500 PURPOSE. 
6135.2600 SCOPE. 
6135.2700 SEVER.ABILITY . 

6135.2800 DEFINITIONS. 
6135.2900 PERMIT. 

6135.3000 KNOWLEDGE AND BACKGROUND OF 
CARETAKERS. 

6135.3100 FACILITIES AND OPERATING 
STANDARDS. 

6135.3200 ANIMAL HEALTH AND HUSBANDRY. 
6135.3300 PERMIT FEE. 

6135.3400 REVIEW OF PERMIT DECISIONS 
6135.3500 REVOCATION. 

6135.3600 DISCLAIMER. 
6135.3700 PENAL TY. 

SCIENTIFIC AND NATURAL AREAS 
6135.4500 PURPOSES. 
6135.4600 POLICY. 

6135.4700 DEFINITIONS. 

6135.4800 USE OF SCIENTIFIC AND NATURAL 
AREAS. 

6135.4900 RESTRICTED USES AND ACTS. 
613BOOO PENALTIES. 

UTILITY CROSSING OF PUBLIC LANDS AND WATERS 

6135.0100 POLICY . 

Pursuant to Minnesota Statutes, section 84.415, as amended by Laws of 
Minnesota 19i3, chapter 479, section 1, the commissioner of natural resources 
hereby establishes rules concerning utility crossings over public lands and waters 
under the control of the commissioner, setting forth fees, standards, and criteria 
for minimizing the environmental impact of such crossings. 

Statutory Authority: MS s 84.415 

6135.0200 DEFINffiONS. 

Subpart 1. Electric transmission. "Electric transmission" means lines, 
cables, or conduits used to transport large blocks of power between two points, 
generally, 69 kilovolt-amperes or more. As distinguished from •'distribution" 
which means lines, cables, or conduits used to distribute power to the utility 
company's customers, generally, less than 69 kilovolt-amperes. 

Subp. 2. Public waters. "Public waters" means all waters of the state 
which serve a beneficial public purpose, as defined in Minnesota Statutes, section 
105.38. 

Subp. 3. Utilities. ••Utilities" means lines, cables, and conduits for 
telephone, telegraph, or electric power, and pipelines for gases, liquids. or solids 
in suspension, and any other such item covered by the licensing requirements of 
Minnesota Statutes, section 84.415. 

Statutory Authority: MS s 84.415 

6135.0300 SEVERABILITY. 

The provisions of these rules are severable, and the invalidity of any lettered 
?r numbered paragraph, subparagraph, or subdivision thereof, shall not 
invalidate any other part. 

Statutory Authority: MS s 84.415 
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6135.0400 FEE SCHEDULES. 
Subpart I. Purpose. The following fees defray administrative costs and 

provide a reasonable return for private use of public land or water. 
Subp. 2. Application fee. The applicant shall include $15 with each 

application for a license to construct utility crossings over or under public lands. 
An application may contain more than one crossing. 

The applicant shall include $15 with each application for a license to 
construct utility crossings over or under public waters. An application may 
contain more than one crossing. In the case of underwater crossings. the 
application fee charged hereunder shall satisfy the application fee requirements 
of parts 6115.0010 to 6115.0100 but such crossings shall be subject to all 
inspection and monitoring fees required by law or regulation. 

The checks shall be made payable to the state treasurer. The commissioner 
will acknowledge the receipt of the application, indicating whether or not the 
correct application fee was included. The commissioner will take no other 
action on the application until he has received the correct fee. He will not 
return application fees, even if the application is withdrawn or denied. 

Subp. 3. Utility crossing fees. One-time payment fees securing a 50-year 
license, made payable to the state treasurer, shall be established for two classes 
of utility crossings as follows: 

A. Fees for crossing of public waters: 
(\) for utility crossings under public waters involving a disturbance 

of less than ten feet in width at the water's edge, Rate Table I in part 6135.0500 
shall apply; 

(2) for utility crossings under public waters involving a disturbance 
of ten feet or more in width at the water's edge, Rate Table II in part 6135.0600 
shall apply; 

(3) for utility crossings over public waters, Rate Table III in part 
6135.0700 shall apply . 

B. Fees for crossing of public lands: 
(I) for utility crossings over, under or across public lands, Rate 

Table IV in part 6135.0800 shall apply. 
(2) the minimum utility crossing fee for any utility crossings of 

public lands shall be $10. 
Subp. 4. Option for 25-year license. An applicant may request a 25-year 

license instead of a 50-year license. In such a case, a one-time payment fee 
securing a 25-year license shall be established based on 60 percent of the fee for 
a 50-year license as computed under subpart 3 and Rate Tables I to IV in parts 
6135.0500 to 6135.0800. 

Subp. 5. Renewal of license. At the end of the license period if both 
parties wish to renew, the renewal fee and time period will be determined by 
such methods as are developed by the commissioner or his successor. 

Subp. 6. Scope of application fees. Application fees required under these 
parts shall be charged for all applications received after the effective date of 
these parts. 

The license fees required under these rules shall apply to all licenses which 
have not been fully executed at the effective date of these parts. 

Statutory Authority: MS s 84.4 I 5 
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Type of Utility 
Pipeline 

Underwater Cros.,lngs Involving n dlsturbaoce of less than 10 feet 
In width ot the water's edge. 

TOTAL LENGTII IN FEET ALL CROSSINGS PER APPLICATION 
0-100 101-200 201-300 301-400 401-500 

$80.00 $100.00 
BASE RATE 

$120.00 $140.00 

soo+ 
----------

Electric Transmission 60.00 15.00 90.00 

$160.00 $160.00 plus $20.00 per JOO 
feet or fraction thereof 
additionaJ _ 

Electric Distribution 
Telephone and Telegraph 40.00 50.00 

105.00 120.00 $120.00 plus $15.00 per 100· 

·----------------------
feet or fraction thereof 
additional 

60.00 70.00 80.00 $80.00 plus $5.00 per 100 
feet or fraction thereof 
additional The length of an underwater crossing is measured by the number of feet 

of line between banks or shores. 

The license fee is determined by adding the length of all such underwater 
crossings on the same application and, using this total distance, selecting the 
appropriate column to determine the base rate. The license fee is the base 
rate plus $10.00 for each crossing in excess of one listed in the application. 

Example # 1. Electric distribution line application. Five water crossings. 
Crossing #I, length, 40 feet Base rate . . . $50.00 (from 101-200 feet column) 
Crossing #2, length, 10 feet Plus .. ... . . $40.00 (4 crossings in excess of one) 
Cross!ng #3, length, 75 feet License fee .. $90.00 
Crossing # 4, length, 22 feet 
Crossing # 5, length, 35 feet 

Total 182 feet 
Example #2. Pipeline application. One crossing. 

Crossing #I, length, 650 feet Base rate .. $200.00 (from the 500+ column) 
Plus . . . . . . 00.00 (no crossings in excess of one) 
License fee . $200.00 
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Type of Utility 

Pipeline 

Electric Transmission 

• • 
Underwater Crossl1111 lnvolvlua: a disturbance of more than 10 feet 

in wldlh at the water's edge. 

TOT AL LENGTH IN FEET PER EACH CROSSING 
0-100 101-200 201-300 301-400 401-500 

-----------··-- - --
RATE PER CROSSING 

$10.0.00 $125.00 $150.00 $175.00 $200.00 

- ---------- ----- ---- -- --------
75.00 94.00 l 13.00 131.00 150.00 

soo+ 

$200.00 plus $25.00 per 100 
feet or fraction thereof 
additional 

Electric Distribution 
Telephone and Telegraph 50.00 63.00 

--------. 
75.00 88 .00 

$150.00 plus $19.00 per 100 
feet or fraction thereof 
additional ·-- -------------

100.00 $ l 00.00 plus $ l 3 .00 per 100 
feet or fraction thereof 
additional 

Type of Utility 

Pipeline 

The length of an underwater crossing is measured by the number of feet of 
line between banks or shores. 

The license fee is determined by calculating separately the length of each 
crossing, finding the rate for each crossing by referring to the appropriate 
column, and then adding together the resulting rate determinations. 

Example; Pipeline application - 3 underwater crossings. 

Crossing # l, length, 461 feet Rate, Crossing # 1 - $200.00 
Crossing #2, length, 24 feet Rate, Crossing #2 - $100.00 
Crossing #3, length, 231 feet Rate, Crossing #3 - $150.00 

License fee $450.00 

Ovenvater Crossina:s 

TOTAi .. LENGTH IN FEET ALL CROSSINGS PER APPLICATION 

0-100 l01-200 201-JQQ - ~01-400 401-500 
BASE RA TE -- ----- -

$125.00 $161 no f , , , ' 
500+ 

VI 

s 
00 
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Type of Utility 

Pipeline 

. . nderwater crossings. 
. Pi eline apphcatinn - 3 u . # 1 - $200.00 

Example. p 1 fret Rate, Cross!ng - $100.00 
Crossing # 1, Ieng:~• 4~4 fret Rate, Cross!ng l ~ - $ l 50.00 
Crossing #2, Ieng h' 231 feet Rate, Crossing $450 00 
Crossing #3, lengt ' License fee · 

Overwater Cros.slngs 

TOTAL LENGTH IN FEET ALL CROSSINGS PER APPLICATION 
0-100 

101-200 201-300 301-400 
BASE RATE 

401-500 
·------ ----

$125.00 $163.00 $200.00 $238.00 $275.00 

500-/-- -----

Electric Transmission 
$275.00 plus $38.00 per 100 
feet or fraction thereof 
additional 

Electric Distribution 
Telephone and Telegraph 15.00 

-·-· ·------------ -------------- ---
98.00 120.00 

- $220.;;;:oo,_-,pl.--:-u-:--s $..--,3,;:;0.---.a.oo per Too 
feet or fraction thereof 
additional 

143.00 165.00 $165.00 plus $23.00 per I 00 
feet or fraction thereof 
additional 

The length of an overwater crossing is measured by the number of feet of line between banks or shores. 

The license fee is determined by adding the length of all such overwatcr 
crossings on the same application and using this total distance, selecting the 
appropriate column to determine the base rate. The license fee is the base 
rate plus $10.00 for each crossing in excess of one listed in the application. 

Example: Telephone line application. Three overwater crossings. 
Crossing #I, length, 27 feet Dase rate . .. $75.00 (from the 0-100 feet column) 
Crossing # 2, length, 31 feet Plus ....... $20.00 (2 crossings in excess of one) 
Crossing # 3, length, IO feet License fee .. $95.00 
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6135.0800 RATE TABLE IV. 
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6135.1000 PROTECTING THE ENVIRONMENT. 
Subpart l. Policy. It is essential to regulate utility crossings of public 

lands and waters in order to provide maximum protection and preservation of 
the natural environment and to minimize any adverse effects which may result 
from utility crossings. These standards and criteria provide a basic framework 
of environmental considerations concerning such a proposed crossing. The 
standards deal with route design, structure design, construction methods. safety 
considerations, and right-of-way maintenance. 

Subp. 2. Application content. For each environmental standard listed in 
these parts, the applicant shall indicate whether he is satisfying the standard. 
where applicable, or if he is not, why not. In dealing with route design 
standards, the application must, where applicable, also supply data on relevant 
site conditions. Except when the commissioner determines that it is not feasible 
and prudent, or not in the best interests of the environment, the applicant shall 
comply with the following standards in designing, constructing, and maintaining 
utility crossings. 

Statutory Authority: MS s 84.415 

6135.1100 ST AND ARDS FOR ROUTE DESIGN. 
Subpart l. Topography. With regard to topography: 

A. avoid steep slopes; 

water; 
B. avoid scenic intrusions into stream valleys and open exposures of 

and 
C. avoid scenic intrusions by avoiding ridge crests and high points; 

D. avoid creating tunnel vistas by, for example, building deflections 
into the route or using acceptable screening techniques. 

Subp. 2. Vegetation. With regard to vegetation: 
A. avoid wetlands; and 
B. run along fringe of forests rather than through them, but if it is 

necessary to route through forests, then utilize open areas in order to minimize 
destruction of commercial forest resources. 

Subp. 3. Soil. With regard to soil characteristics: 
A. avoid soils whose high susceptibility to erosion would create 

sedimentation and pollution problems during and after construction; 
B. avoid areas of plastic soils which would be subject to extensive 

slippage; and 

C. avoid areas with high water tables, especially if construction 
requires excavation. 

Subp. 4. Crossing public waters. With regard to crossing of public waters: 
A. avoid streams, but if that is not f easi'ble and prudent, cross at the 

narrowest places wherever feasible and prudent, or at existing crossings of roads, 
bridges, or utilities; and 

B. avoid lakes, but where there is no feasible and prudent alternative 
route, minimize the extent of encroachment by crossing under the water. 

Crossings on or under the beds of streams designated by the commissioner 
as trout waters shall be avoided unless there is no feasible alternative. When 
unavoidable, maximum efforts shall be taken to minimize damage to trout 
habitat. 

Subp. 5. Special use areas. With regard to special use areas, which are 
those areas designated under Minnesota Statutes, section 84.033 as scientific and 
natural areas; those areas designated pursuant to Minnesota Statutes, section 
104.35 as units of the Minnesota Wild and Scenic River System; and those areas 
subject to special regulation for recreational, scenic, natural, scientific, or 
environmental purposes: 

• 

• 

• 
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6135.1100 MISCELLANEOUS 5032 

A. avoid them, but if there is no feasible alternative route, then 
utilities shall be placed underground; and 

B. locate such crossings with existing public facilities such as roads 
and utilities. 

Statutory Authority: MS s 84.415 

6135.1200 STANDARDS FOR STRUCfURE DESIGN. 
Subpart l. Location of utility. With regard to locating the utility overhead 

or under the ground or water: 
A. Primary consideration shall be given to underground and 

underwater placement in order to minimize visual impact. If the proposal is for 
overhead placement, the applicant shall explain the economic, technological, or 
land characteristic factors, which make underground placement infeasible. 
Economic considerations alone shall not be the major determinant. 

B. If overhead placement is necessary, the crossing shall be hidden 
from view as much as practicable. 

Subp. 2. Appearance. With regard to the appearance of the structures, 
they shall be made as compatible as practicable with the natural area with regard 
to: height and width, materials used, and color. 

Subp. 3. Right-of-way. The right-of-way width shall be kept to a 
minimum. 

Statutory Authority: MS s 84.415 

6135.1300 CONSTRUCTION METHODS. 
When crossing roads or rivers, leave a screen of vegetation between the 

structures and the road or river. 
When crossing under public waters, take steps to prevent excessive erosion 

of lake or stream banks and construct temporary sediment traps to reduce 
sedimentation. 

Construct across wetlands in the winter in order to minimize damage to 
vegetation and in order to prevent erosion and sedimentation. 

Construct at times when local fish and wildlife are not spawning or nesting. 

Statutory Authority: MS s 84.415 

6135.1400 SAFETY CONSIDERATIONS. 
Applicants for crossings of electrical transmission lines and pipelines shall 

adhere to federal and state safety regulations, both with regard to prevention 
(such as safety valves and circuit breakers) and with regard to emergency 
procedures in the event of failure (fire suppression, oil spill cleanup). 

In order to ensure adequate safety for commercial or recreational 
navigational uses of waterways, overhead crossings shall be constructed at 
adequate heights to provide maximum safety compatible with existing or 
potential navigational uses. 

Statutory Authority: MS s 84.415 

6135.1500 RIGHT-OF-WAY MAINTENANCE. 
Natural vegetation of value to fish or wildlife, which does not pose a hazard 

to or restrict reasonable use of the utility, shall be allowed to grow in the 
right-of-way. 

Where vegetation has been removed, new vegetation consisting of native 
grasses, herbs, shrubs, and trees, recommended by the commissioner shall be 
planted and maintained on the right-of-way. 
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MISCELLANEOUS 6135.2800 

Chemical control of vegetation shall be in accordance with rules, regulations. 
and other requirements of all state and federal agencies with authority over the use. 

Statutory Authority: MS s 84.415 

6135.1600 RELATIONSHIP TO OTHER LAWS. 

There are other Minnesota and federal laws and rules . and regulations 
concerned with utility crossings and the environment. In case of conflict with 
other environmental regulations, the parts included herein will be subordinated 
to any law, rule, or regulation which is stricter in its protection of the 
environment. Other related environmental laws and rules and regulations 
include but are not limited to those associated with: 

A. federal and state wild, scenic, and recreational rivers ; 
B. the Minnesota Environmental Protection Act; and 
C. natural and scientific areas. 

Statutory Authority: MS s 84.415 

6135.1700 LICENSE CONDffiONS. 

In granting a license, the commissioner may include therein any terms, 
conditions, or reservations which may be necessary to minimize the adverse 
effect on the environment or to carry out the policies of these parts. 

Statutory Authority: MS s 84.415 

6135.1800 CANCELLATION OF LICENSE. 

Upon violation of any of the terms, conditions, or reservations contained in 
a license, the commissioner may cancel any license granted under these parts. 

Statutory Authority: MS s 84.415 

6135.2500 PURPOSE. 
WILDLIFE EXHIBITS 

The purpose of parts 6135.2500 to 6135.3700 is to establish reasonable 
standards for the care and treatment of captive wildlife for public exhibition 
purposes, and a permit system for such display, pursuant to the legislative 
mandate contained in Minnesota Statutes, section 97.61 I. 

Statutory Authority: MS s 97.611 

6135.2600 SCOPE. 

Parts 6135.2500 to 6135.3700 shall apply to the care and treatment of all 
living captive wildlife for public exhibition in connection with any commercial 
enterprise, excluding displays owned by any municipality, county, or the state of 
Minnesota, any publicly owned zoo or wildlife exhibit, any privately owned 
traveling· zoo or circus, or any pet shop. · 

Statutory Authority: MS s 97.611 

6135.2700 SEVERABILI1Y. 

The provisions of parts 6135.2500 to 6135.3700 shall be severable, and the 
invalidity of any paragraph, subparagraph, or subdivision thereof shall not make 
void any other paragraph, subparagraph, subdivision, or any other part. 

Statutory Authority: MS s 97.611 

613S.2800 DEFINffiONS. 

Subpart I. Scope. For the purpose of parts 6135.2500 to 6135.3700, the 
terms defined in this part have the meaning given in this part: 

Subp. 2. Captive. "Captive" means all forms of human control including 
but not limited to confinement within physical barriers, limitation of movement 
through the use of any manner of attachment physically affixed to any wildlife, 

• 

• 
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• Act 247 
Public Acts of 1955, as amended 

TITLE 

AN ACT to authorize the department of conservation of the state of 
Michigan to grant, convey or lease certain unpatented lake bottomlands and 
unpatented made lands in the Great Lakes, including the bays and harbors 
thereof, belonging to the state of Michigan or held in trust by it; to permit the 
private and public use of waters over submerged patented lands and the making 
of agreements limiting and regulating the use thereof; to provide for the 
disposition of revenue derived therefrom; and to provide penalties for violation 
of this act. 

The People of the State of Michigan enact: 

322. 701 Great Lakes submerged lands act; short title. 

Sec. 1. This act shall be known as the "great lakes submerged lands act. .. 

HISTORY· New 1955, p . 404, Act 247, Elf. Oct. 14. 

322.702 Unpatented lake bottomlands and unpatented made lands in Great 
Lakes; construction or act. 

Sec . 2. The lands covered and affected by this act are all of the unpatented 
lake bottomlands and unpatented made lands in the Great Lakes, including the 
bays and harbors thereof, belonging to the state or held in trust by it. including 
those lands which have heretofore been artificially filled in . The waters covered 
and affected by this act are all of the waters of the Great Lakes within the 
boundaries of the slate. This act shall be construed so as to preserve and protect 
the interests of the general public in the aforesaid lands and waters and to 
provide for the sale, lease, exchange or other disposition of unpatented lands 
and the private or public use of waters over patented and unpatented lands and 
to permit the filling in of patented submerged lands whenever it is determined by 
the department of conservation that the private or public use of such lands and 
waters will not substantially affect the public use thereof for hunting, fishing, 
swimming, pleasure boating or navigation or that the public trust in the state will 
not be impaired by such agreements for use, sales , lease or other disposition . 
The word "land" or "lands" whenever used in this act shall refer to the 
aforesaid described unpatented lake bottomlands and unpatented made lands and 
patented lands in the Great Lakes and the bays and harbors thereof lying below 
and lakeward of the natural ordinary high-water mark, but the act shall not be 
construed as affecting properly rights secured by virtue of a swamp land grant or 
such rights as may be acquired by accretions occurring through natural means or 
reliction . For purposes of this act the ordinary high-water mark shall be deemed 
to be at the following elevations above sea level, international Great Lakes 
datum of 1955; Lake Superior, 601.5 feet; Lakes Michigan and Huron, 579.8 
feet; Lake St. Clair, 574 .7 feet ; and Lake Erie, 571.6 feet. 

HISTORY . New 1955 , fl 404 , Act 247, Err. Oct. 14 ; - Am 1958, fl . 100, Act 94, Err. July I; -
Am . 1965 , p. 563. Act 293, lmd Err. Jul , 22; - Am 1968 , fl . 96, Act 57, lmd Err. May 28. 

322.703 Unpatented lake bottomlands and unpatented made lands; comey-
1mces, leases and agreements; reservation of mineral rights; oil and gas prohibiiton. 

Sec . J. ( I) The department of conservation. hereinafter referred to as the 
" department .. , after finding that the public trust in the waters will not be 



impaired or ttantially affected, is hereby authorized to enter into agreements 
pertaining to waters over and the filling in of submerged patented lands, or to 
lease or deed unpatented lands, after approval of the state administrative board. 
Quit claim deeds, leases or agreements may be issued or entered into by the 
department with any person, firm, or corporation, public or private, or the 
United States of America covering unpatented lands, and shall contain such 
terms and conditions and requirements which shall be deemed just and equitable 
and in conformity with the public trust as determined by the department. The 
department shall reserve to the state of Michigan all mineral rights, including but 
not limited to coal, oil, gas, sand, gravel, stone and other materials or products 
located or found in said lands, except where lands are occupied or to be 
occupied for residential purposes at the time of conveyance. 

(2) After July 22, 1965, a riparian owner shall obtain a permit from the 
department, for which no charge shall be made, before dredging or placing spoil 
or other materials on bottomland. 

(3) The department shall not enter into a lease or deed of unpalented lands 
which permits drilling operations for the taking of oil or gas, unless all drilling 
operations originate from locations above and inland of the ordinary high-water 
mark. The department shall not enter into a lease or deed of unpatented lands 
which permits drilling for exploration purposes unless the drilling operations 
originate from locations above and inland of the ordinary high-water mark. 

IIISTORY: New 1955. r. 405. Act 247. Elf. Oct. 14: - Am. 1958. p. IOI. Act 94, elf. Jul. I: -
Am. 1965. p. 564. Act 29J. lmd. Elf. Jul. 22: - Am. 1982. p. 162. Act 68. elf. Apr. 14. 

322.704 Unpatented lake bottomlands and unpatented made lands; application 
for conveyance, contents, qualifications of applicant, consent. 

Sec. 4. (a) Application for a deed or lease to unpatented lands or agreement 
for use of water areas over patented lands shall be on forms provided by the 
department. Such application shall include a surveyed description of the lands or 
water area applied for, together with a surveyed description of the riparian or 
littoral property lying adjacent and contiguous to the lands or water area, 
certified to by a registered land surveyor. The description shall show the 
location of the water's edge at the time it was prepared and such other 
information that shall be required by the department. The applicant shall be a 
riparian or littoral owner or owners of property touching or situated opposite the 
unpatented land or water area over patented lands applied for or an occupant of 
said land. The application shall include the names and mailing addresses of all 
persons in possession or occupancy or having any interest in the adjacent or 
contiguous riparian or littoral property or having riparian or littoral rights or 
interests in the lands or water areas applied for and such application shall be 
accompanied by the written consent of all persons having an interest in the lands 
or water areas applied for in the application. 

Approvals required; abstract of title and tax history of riparian land. 

(b) Before an application can be acted upon by the department, the applicant 
shall secure approval of or permission for his proposed use of such lands or 
water area from any federal agency as provided by law, the Michigan waterways 
commission and the legislative body of the local unit or units of government 
within which such land or water area is or will be included, or to which it is 
contiguous or adjacent. No deed, lease or agreement shall be issued or entered 
into by the department without such approvals or permission. The department 
may also require the applicant to furnish an abstract of title and ownership. and 
a 20-ycar tax history on the riparian or littoral property which is contiguous or 
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• agreement be approved by the department, the applicant shall be entitled to 
credit for the fee against the consideration which shall be paid for such deed, 
lease or other agreement. 

HISTORY: New 1955, p. 405, Act 247, Eff. Oct. 14; - Am. 1958, p. IOI, Act 94, Eff. Jul. I; -
Am. 1965, p. 564, Act 293, lmd. Eff. Jul. 22. 

322. 705 Un patented lake bottom lands and unpatentcd made lands; considera
tion for conveyances or lease. 

Sec. 5. Should the department determine that it is in the pubiic interest to 
grant an applicant a deed or lease to such lands or enter into an agreement to 
permit use and improvements in the waters or to enter into any other agreement 
in regard thereto, the department shall determine the amount of consideration to 
be paid to the state by such applicant for the conveyance or lease of unpatented 
lands. 

Lease or agreement to fill submerged lands; permanent improvements; 
artificial changes in land; consideration; cash market value. 

(a) The department may permit, by lease or agreement, the filling in of 
patented and unpatented submerged lands and permit permanent improvements 
and structures after finding that the public trust will not be impaired or 
substantially injured. 

The department may issue deeds or may enter into leases if the unpatented 
lands applied for have been artifically filled in or are proposed to be changed 
from the condition that exists on the effective date of this act by filling, sheet 
piling, shoring, or by any other means, and such lands are used or to be used or 
occupied in whole or in part for uses other than existing, lawful riparian or 
littoral purposes. The consideration to be paid to the state for the conveyance or 
lease of unpatented lands by such applicant shall be not less than the fair. cash 
market value of the lands determined as of the date of the filing of such 
application, minus any improvements placed thereon but in no case shall the sale 
price be less than 30% of the value of the land. In determining the fair, cash 
market . value of the lands applied for, the department may give due 
consideration to the fact that such lands are connected with the riparian or 
littoral property belonging to the applicant, if such is the case, and to the uses, 
including rc,sidential and commercial, being made or which can be made of said 
lands. 

Agreements for lands or water areas with local units. 

(b) Agreements for the lands or water area described in section 2 may be 
granted to or entered into with local units of government for public purposes and 
containing such terms and conditions which may be deemed just and equitable in 
view of the public trust involved and may include the granting of permission to 
make such fills as may be necessary. 

Flood control, shore erosion control, drainage and sanitation control. 

(c) If the unpatentcd lands' applied for have not been filled in, nor in any way 
substantially changed from their natural character at the time the application is 
filed with the department, and the application is filed for the purpose of flood 
control, shore erosion control, drainage and sanitation control or to straighten 
irregular shore lines, the consideration to be paid to the state by the applicant 
shall be the fair, cash value of such land, giving due considetation to its being 
adjacent to and connected with the riparian or littoral property owned by the 
applicant. 

Le:,ses or agreements for marina purposes; definition. 

(d) Leases or agreements covering unpatcnted lands may be granted or 

3 



• entered into with riparian or littoral proprietors for commercial marina purposes 
or for marinas operated by persons, corporations, clubs or associations for such 
consideration and containing such terms and conditions which are deemed by 
the conservation department to be just and equitable. Such leases may include 
either filled or unfilled lake bottomlands, or both. Rental shall commence as of 
the date of use of such unpatented lands for the marina operations. Dockage and 
other uses by marinas in waters over patented lands on the effective date of this 
act shall be deemed to be lawful riparian use. 

The term "marina purposes" as used in this act shall be construed as an 
operation making use of Great Lakes submerged bottomlands or filled bottom 
lands for the purpose of service to boat owners or operators which may restrict 
or prevent the free public use of the affected bottomlands or filled in lands. 

Fraud, consideration; hearing on determination. 

(e) If the department after investigation determines that an applicant has 
wilfully and knowingly filled in or in anyway substantially changed the lands 
applied for with an intent to defraud, or if the applicant has acquired such lands 
with knowledge of such fraudulent intent and is not an innocent purchaser, the 
sale price shall be the fair cash market value of the land. An applicant may 
request a hearing of any determination made hereunder. The department shall 
grant a hearing if requested. 

HISTORY: New 1955, p. 406, Act 247, EIT. Oct. 14; - Am. 1958, p. I02, Act 94, EIT. Jul. I; -
Am. 1965, p. 565, Act 293, lmd. EIT. Jul. 22. 

322.706 Unpotented lake bottomlonds and unpatented mode lands; evaluation 
by department of conservation; appraisal, court appointed. 

Sec. 6. The fair, cash market value of lands approved for sale under the 
provisions of this act shall be determined by the department. In no instance shall 
the consideration paid to the state be less than $50.00. If the applicant is not 
satisfied with the value determined by the department, within 30 days after the 
receipt of such determination he may submit a petition in writing to the circuit 
court of the county in which such lands are located and the court shall appoint 
an appraiser or appraisers as the court shall determine for an appraisal of said 
lands. Decision of the court shall be final. 

HISTORY: New 1955, p. 406, Act 247, EIT. Oct. 14; - Am. 1958, p. 103, Act 94, EIT. Jul. I; -
Am. 196.5, p. 566, Act 293, lmd. EIT. Jul. 22. 

322.707 Receipts; disposition, accounting, employees. 

Sec. 7. All moneys received by the department from the sale, leasing or 
other disposition of lands and water areas under this act shall be paid to the state 
treasurer and be credited to the state's general fund. The department shall 
comply with the accounting laws of this state and the requirements with respect 
to submission of budgets. The department is hereby authorized to hire such 
employees, assistants and services that may be necessary within the 
appropriation made therefor by the legislature and to delegate such authority as 
may be necessary to carry out the terms of this act. 

HISTORY: New 1955, p.406, Act 247, EIT. Oct. 14; - Am.1965, p.566, Act 293, lmd. Elf. Jul.22. 

322. 708 Lands conveyed; tnxation. 

Sec. 8. All lands conveyed or leased under this act shall be subject to 
taxation and the general property tax laws and other laws as other real estate 
used and taxed by the governmental unit or units within which the land is or may 
be included. 

HISTORY: New 1955, p. 406, Act 247, Elf. Oct. 14. 
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• 322. 709 Rules and regulations. 

Sec. 9. The department is hereby authorized and empowered to promulgate 
and adopt such rules and regulations, in accordance with the requirements of 
law, consistent with this act, that may be necessary to carry out its provisions. 
Such rules and regulations shall be adopted and promulgated in accordance with 
Act No. 88 of the Public Acts of 1943, as amended, being sections 24.71 to 24.82, 
inclusive, of the Compiled Laws of 1948, and Act No. 197 of the Public Acts of 
1952, as amended, being sections 24.101 to 24.110, inclusive, of the Compiled 
Laws of 1948. 

HISTORY: New 1955, p. 406, Act 247, EIT. Oct. 14. 

322.710 Land filled, excavated or modified without approval; penalty. 

Sec. 10. Any person who excavates or fills, or in any manner alters or 
modifies any of the land or waters subject to the provisions of this act without 
the approval of the department shall be guilty of a misdemeanor, and upon 
conviction shall be fined not more than $1,000.00 or imprisoned not more than I 
year, or both such fine and imprisonment. Lands, the use of which are so 
changed, shall not be sold to any person convicted under this section at less than 
fair, cash market value. 

HISTORY: Add. 1958: p: I03, Act 94, Elf. Jul. I; - Am. 1%5. p. 566, Act 293, lmd. EIT. Jul. 22. 

322. 711 Certificate of location of lakeward boundary; application, riparian 
owner; fee. 

Sec. 11. A riparian owner may apply to the department for a certificate 
suitable for recording indicating the location of his lakeward boundary or 
indicating that the land involved has accreted to .his property as a result of 
natural accretions or placement of a lawful, permanent structure. The 
application shall be accompanied by a fee of $200.00 and proof of upland 
ownership. 

HISTORY: Add. 1965, p. 566, Act 293, lmd. EIT. Jul. 22. 

322. 712 Acts prohibited; exceptions. 

Sec. 12. Unless a permit has been granted by the department or 
authorization has been granted by the legislature. or except as to boat wells and 
slips facilitating private, noncommercial, recreational boat use, not exceeding 50 
feet in length where the spoil is not disposed of below ,the ordinary high-water 
mark of the body of water to which it is connected, it is unlawful: 

(a) To construct, dredge, commence or do any work with respect to artificial 
canal, channel, ditch, lagoon, pond, lake or similar waterway where the purpose 
is ultimate connection thereof with any of the Great Lakes, including Lake St. 
Clair. 

(b) To connect any natural or artiftcally constructed waterway, canal, 
channel, ditch, lagoon, pond, lake or similar waterway with any of the Great 
Lakes, including Lake St. Clair, for navigation or any other purpose. 

HISTORY: Add. 1%8, p. II, Act 3, lmd. Elf. Feb. 27. 

322. 713 Application for permits; contents; fees. 

Sec. 13. (I) Defore any work or connection specified in section 12 is 
undertaken a person shall file an application with the department setting forth 
the following: 

(a) The name and address of the applicant. 

(b) The legal description of the lands included in the project. 

5 



impaired or ttantially affected, is hereby authorized lo enter into agreements 
pertaining to waters over and the filling in of submerged patented lands, or to 
lease or deed unpatented lands, after approval of the state administrative board. 
Quit claim deeds, leases or agreements may be issued or entered into by the 
department with any person, firm, or corporation, public or private, or the 
United States of America covering unpatented lands, and shall contain such 
terms and conditions and requirements which shall be deemed just and equitable 
and in conformity with the public trust as determined by the department. The 
department shall reserve to the state of Michigan all mineral rights, including but 
not limited to coal, oil, gas, sand, gravel, stone and other materials or products 
located or found in said lands, except where lands are occupied or to be 
occupied for residential purposes at the time of conveyance. 

(2) After July 22, 1965, a riparian owner shall obtain a permit from the 
department, for which no charge shall be made, before dredging or placing spoil 
or other materials on bottomland. 

(3) The department shall not enter into a lease or deed of unpatented lands 
which permits drilling operations for the taking of oil or gas, unless all drilling 
operations originate from locations above and inland of the ordinary high-water 
mark. The department shall not enter into a lease or deed of unpatented lands 
which permits drilling for exploration purposes unless the drilling operations 
originate from locations above and inland of the ordinary high-water mark. 

HISTORY: New 1955. p. 405. Act 247. EfT. Oct. 14: - Am. 1958, p. IOI, /\ct 94. efT. Jul. I: -
Am. 1965. p. 564. Act 29J. lmd. EfT. Jul. 22: - Am. 1982. p. 162. Act 68, efT. Apr. 14. 

322.704 Unpntented lake bottomlnnds and unpatented made l11nds; applicntion 
for conveynnce, contents, qunlincatlons or applicant, consent. 

Sec. 4. (a) Application for a deed or lease to unpatented lands or agreement 
for use of water areas over patented lands shall be on forms provided by the 
department. Such application shall include a surveyed description of the lands or 
water area applied for, together with a surveyed description of the riparian or 
littoral property lying adjacent and contiguous to the lands or water area, 
certified to by a registered land surveyor. The description shall show the 
location of the water's edge at the time it was prepared and such other 
information that shall be required by the department. The applicant shall be a 
riparian or littoral owner or owners of property touching or situated opposite the 
unpatented land or water area over patented lands applied for or an occupant of 
said land. The application shall include the names and mailing addresses of all 
persons in possession or occupancy or having any interest in the adjacent or 
contiguous riparian or littoral property or having riparian or littoral rights or 
interests in the lands or water areas applied for and such application shall be 
accompanied by the written consent of all persons having an interest in the lands 
or water areas applied for in the application. 

Approvals required; abstract of title and tax history of riparian land. 

(b) Before an application can be acte<l upon by the department, the applicant 
shall secure approval of or permission for his propose<.I use of such lands or 
water area from any fe<leral agency as provided by law, the Michigan waterways 
commission and the legislative body of the local unit or units of government 
within which such land or water area is or will be included, or to which it is 
contiguous or a<.ljacent. No I.Iced, lease or agreement shall be issue<l or entered 
into by the department without such approvals or permission. The department 
may also require the applicant to furnish an abstract of title an<l ownership. and 
a 20-year tax history on the riparian or littoral property which is contiguous or 
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• agreement be approved by the department, the applicant shall be entitled to 
credit for the fee against the consideration which shall be paid for such deed, 
lease or other agreement. 

HISTORY: New 1955, p. 405, Act 247, Elf. Oct. 14; - Am. 1958, p. IOI, Act 94, Elf. Jul. I; -
Am. 1965, p. 564, Act 293, lmd. Elf. Jul. 22. 

322.705 Unpatented lake bottomlands and unpatented made lands; considera
tion for conveyances or lease. 

Sec. 5. Should the department determine that it is in the public interest to 
grant an applicant a deed or lease to such lands or enter into an agreement to 
permit use and improvements in the waters or to enter into any other agreement 
in regard thereto, the department shall determine the amount of consideration to 
be paid to the state by such applicant for the conveyance or lease of unpatented 
lands. 

Lease or agreement to fill submerged lands; permanent improvements; 
artificial changes in land; consideration; cash market value. 

(a) The department may permit, by lease or agreement, the filling in of 
patented and unpatented submerged lands and permit permanent improvements 
and structures after finding that the public trust will not be impaired or 
substantially injured. 

The department may issue deeds or may enter into leases if the unpatented 
lands applied for have been artifically filled in or are proposed to be changed 
from the condition that exists on the effective date of this act by filling, sheet 
piling, shoring, or by any other means, and such lands are used or to be used or 
occupied in whole or in part for uses other than existing, lawful riparian or 
littoral purposes. The consideration to be paid to the state for the conveyance or 
lease of unpatented lands by such applicant shall be not less than the fair. cash 
market value of the lands determined as of the date of the filing of such 
application, minus any improvements placed thereon but in no case shall the sale 
price be less than 30% of the value of the land. In determining the fair, cash 
market value of the lands applied for, the department may give due 
consideration to the fact that such lands are connected with the riparian or 
littoral property belonging to the applicant, if such is the case, and to the uses, 
including residential and commercial, being made or which can be made of said 
lands. 

Agreements for lands or water areas with local units. 

(b) Agreements for the lands or water area described in section 2 may be 
granted to or entered into with local units of government for public purposes and 
containing such terms and conditions which may be deemed just and equitable in 
view of the public trust involved and may include the granting of permission to 
make such fills as may be necessary. 

Flood control, shore erosion control, drainage and sanitation control. 

(c) If the unpatentcd Iands'applied for have not been filled in, nor in any way 
substantially changed from their natural character at the time the application is 
file<l with the department, and the application is filed for the purpose of flood 
control, shore erosion control, drainage and sanitation control or to straighten 
irregular shore lines, the consideration to be paid to the state by the applicant 
shall be the fair, cash value of such land, giving due consideration to its being 
adjacent to and connected with the riparian or littoral property owned by the 
applicant. 

Leases or agreements for marina purposes: definition. 

(d) Leases or agreements covering unpatented lands may be granted or 
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(c) A .ary statement of the purpose of the project. 

(d) A map or diagram showing the proposal on an adequate scale with 
contours and cross-section profiles of the waterway to be constructed. 

(e) Other information required by the department. 

(2) A fee of not less than $50.00 shall accompany the application which fee 
shall be transmitted to the state treasurer for credit to the state's general fund. 

HISTORY: Add. 1968, p. 11, Act 3, lmd. Eff. ,Feb. 27. 

322. 714 Application for permit; copies, local units, adjacent riparian owners; 
objections; hearing, time, notice. 

Sec. 14. Upon receipt of the application, the department shall mail copies to 
the state department of public health, clerks of the county, city, village and 
township, and drain commissioner of the county or· if none the road 
commissioner of the county, in which the project or body of water affected is 
located, and to the adjacent riparian owners, accompanied by a statement that 
unless a written objection is filed with the department within 20 days after the 
mailing of the copies, the department may take action tci grant the application. 
the department may set the application for public hearing. At least 10 days' 
notice of the hearing shall be given by publication in a newspaper circulated in 
the county and by mailing copies of the notice to the persons named in this 
section. 

HISTORY: Add. 1968, p. 11, Act 3, lmd. Eff. Feb. 27. 

322. 715. Permit; issuance; conditions; waterways, maintenance. 

Sec. 15. If the department finds that the project will not injure the public 
trust or interest including fish and game habitat, that the project conforms to the 
requirements of law for sanitation, aml that no material injury to the rights or 
any riparian owners on any body or water affected will result, the department 
shall issue a permit authorizing enlargement or the waterway affected. The 
permit shall provide that the artificial waterway shall be a public waterway, 
except intake or discharge canals or channels on property owned, controlled, 
and used by a public utility. The department may impose further conditions in 
the permit that it finds reasonably necessary to protect the public health, safety, 
welfare, trust and interest, and private rights and property. The existing and 
future owners of land fronting on the artificial waterway are liable for 
maintenance of the waterway in accordance with the conditions of the permit. 

HISTORY: Add. 1968, p. 11, Act 3, lmd. Eff. Feb. 27. 

Great Lakes Submerged Lands 
Administrative Rules 

Filed with the Secretary of State on October 14, 1982. 
These mies take efTect 15 days after filing with the Secretary of State. 

(By authority conferred on the department of natural resources by section 9 
of Act No. 247 of the Public Acts of 1955, as amended, and section 252 or Act 
No. 380 of the Public Acts of 1965, as amended, being §§322.709 and 16.352 of 
the Michigan Compiled Laws) 

R 281.901 - R 281.915. Rescinded by R 322.1018. 
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• R 322.1001 Definitions. 

Rule 1. ( I) As used in these rules: 

(a) "Accretion" means land created as a result of natural depositions or 
placement of a lawful, permanent structure. 

(b) "Act" means Act No. 247 of the Public Acts of 1955, as amended, being 
§322.701 et seq. of the Michigan Compiled Laws, and known as the Great Lakes 
submerged lands act. 

(c) "Agreement" means a binding contract between the state and another 
person concerning the private use of patented or unpatented bottomlands except 
use for "marina purposes" as defined in the act. 

(cl) "Applicant" means a person applying for a deed, lease, agreement. or 
permit to use or alter unpatented lands or an agreement or permit for use of 
water areas over patented lands. 

(e) "Bottomland" means lands in the Great Lakes, and bays and harbors 
thereof, lying below and lakeward of the ordinary high-water mark. 

(f) "Conveyance" means a deed, lease, agreement, or certificate as referred 
to in the act. 

(g) "Department" means the department of natural resources. 

(h) "Dredging" means removal of any mineral, organic or other material 
from or within the bottomland or waters of the Great Lakes by any means. 

(i) "Filling" means placement of any mineral, organic or other material on 
the bottomlands or into the waters of the Great Lakes. 

(j) "Ordinary high-water mark" means the elevations set by the act. When 
the soil, configuration of the surface, or vegetation has been altered by man·s 
activity, the ordinary high-water mark shall be located where it would have been 
if this alteration had not occurred. 

(k) "Other materials" means any man-made stnrcture or installed device or 
facility extending over or placed on bottomlands below the <Jrdinary high-water 
mark, including, but not limited to, all of the following: 

(i) Bulkheads. 

(ii) Groins. 

(iii) Riprap. 

(iv) Jettys. 

(v) Breakwaters. 

(vi) Piers and pipelines. 

(vii) Pilings. 

The term also means a man,made structure or installed device or facility 
attached to or administered by a marina. The term does not include temporary 
docks, boat hoists, or other devices for private use which are removed annually. 

(I) "Person" means any. individual, partnership, corporation, association, 
political subdivision, the state, the department, an instnrmentality or agency of 
the state, a political subdivision of an instrumentality or agency of the state, a 
department or other instrumentality or agency of the federal government, or 
other legal entity. 

(111) "Public trust" means the perpetual duty of the state to secure to its 
people the prevention of pollution, impairment or destruction ~f its natural 
resources, and rights of navigation, fishing, hunting, and use of its lands and 
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• waters for other public purposes. 

(n) "Riparian owner" means one who owns upland bordering the bottornland 
or water area. 

(o) "Riparian rights" means all those rights accruing to ownership of riparian 
property, including the following, subject to the public trust: 

(i) Access to the navigable waters. 

(ii) Dockage to boatable waters; wharfage. 

(iii) Use of water for general purposes, such as bathing and domestic use. 
(iv) Title to natural accretions as determined by the department. 

(p) "Submerged patented lands" means any bottomlands lying within a 
specific government grant area, including a private claim patent, federal patent, 
or state swampland patent. 

(q) "Unpatented lands" means all bottomlands except subrnerg~d patented 
lands. 

(2) The terms defined in the act have the same meanings when used in these 
rules. 

R 322.1002 Applications for deeds, leases, agreements, and certificates; forms; 
content. 

Rule 2. (I) Application forms for deeds, leases, or agreements to use or alter 
unpatented lands, for certificates of lakeward boundary and accretion, or for 
agreements for use of water areas over patented or unpatented bottom lands may 
be obtained from the department. The applicant shall file separately for each 
parcel of bottomland, unless the parcels of bottomland front a single upland 
ownership. If the parcels front a single upland ownership, one application may 
be submitted. 

(2) An application for deeds, leases, agreements, or certificates shall not be 
considered administratively complete by the department until all information 
requested on the application form, the application fee, and any other information 
requested by the department have been received by the department. After 
receipt of an otherwise complete application, the department may request such 
additional information, environmental assessments, appraisals, records, or 
documents as are determined to be necessary to make a decision to grant or 
deny such a conveyance. The department shall notify the applicant in writing 
when the application is administratively complete. 

(3) If an applicant fails to respond to any written inquiry or request from the 
department within 30 days, the application shall be denied without prejudice and 
the file shall be closed. 

(4) Application fees shall be submitted to the department with the initial 
submittal of an application form. The fee shall be paid by check, money order, 
or draft made payable to: "State of Michigan." 

R 322.1003 Marina lease application; criteria and procedures. 

Rule 3. ( I) When an application is made for filled or unfilled bottomland or 
water. area for marina purposes, the protection and enhancement of the public 
trust 111 the bottomlands and waters of the Great Lakes shall be of primary 
concern. The department shall consider the character and current uses of the 
adj~cent upland. An applicant may he required to furnish supporting evidence, 
satisfactory to the department, that marina services in the locality are necessary 
and feasible. 
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• (2) In addition to the application requirements of R 322.1002, a survey shall 
be provided which specifies the location of all fills, pilings, structures, and 
improvements, including: 

(a) The existing and planned mooring area. 
(b) Boat storage. 

(c) Turning basins. 

(d) Traffic lanes. 

(e) The location, number, and size of all boat wells, slips, and pump-out 
facilities. 

(3) The department may require the design and survey of projects costing 
$50,000.00 or more, to be certified and sealed by a registered professional 
engineer as authorized in Act No. 299 of the Public Acts of 1980, as amended, 
being §339.101 et seq. of the Michigan Compiled Laws. 

(4) The applicant shall file a surety bond or other assurance satisfactory to 
the department immediately after final approval by the state administrative 
board and before execution of the lease by the department. The surety bond or 
other assurance shall ensure that the applicant will truly and faithfully perform 
the covenants, conditions, and agreements specified in the lease, and shall 
further ensure that all pilings or other structures be removed upon cancellation 
or termination of the lease. The amount of the bond shall be determined by the 
department and shall be commensurate with the cost of restoring bottomlands to 
pre-lease condition. The bond shall be in effect for the period of the lease term, 
or until all lease conditions have been fulfilled to the department's satisfaction. 

(5) The department shall issue a statement releasing the lessee and the bond 
company upon termination of the marina lease and upon satisfactory restoration. 
of the bottomlands. 

R 322.1004 Marina lease conditions. 

Rule 4. A lease shall provide for all of the following conditions to be 
maintained by both the lessee and the department: 

(a) A term of not more than 50 years. A lease may provide for its renewal or 
extension upon satisfactory performance during the prior term. 

(b) An advance annual rental fee to be determined 'by the department. The 
annual rental fee shall not be less than $50.00. The department shall review the 
annual rental fee once every 5 years and adjust the annual rental fee to reflect 
changes in the general economic conditions. The changes shall be based on the 
percentage change of the U.S. bureau of labor statistics 'all-items' index, and 
other economic indicators. 

(c) That the assignment or other agreement modifying the lease is not binding 
on the department unless approved in writing by the department. An executed 
copy of the assignment or agreement shall be furnished to the department for 
approval. 

(d) That the· marina construction shall be completed within a specified term, 
normally not more than 2 years from the date of issuance of the lease. An 
extension of time may be granted by the department for just cause. The lease 
shall be forfeited if the lessee does not complete the marina within the specified 
time set forth in the lease, or the extension authorized by the department. 

( e) That the construction and operation of the facility will not adversely 
impair the u·se of or destroy the waters or natural resources of the state. 
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• (f) That the facility shall be maintained in an aesthetically pleasing manner. 

(g) That the structures do not constitute a safety or navigation hazard and 
shall be maintained in good repair. 

(h) That the lessee shall have sole maintenance responsibility of the facility 
and shall remove structures and improvements on the leased premises after 
nonuse or abandonment. Nonuse or abandonment shall occur when the facility is 
not used for commercial purposes for• two successive seasons following 
completion of construction or execution of a lease. 

(i) That upon nonuse or abandonment of the leased premises for marina 
purposes, or failure to construct or operate the marina facility in accordance 
with the lease conditions, the lessee shall execute and deliver to the department 
a release in recordable form of all his or her rights and interests in the lease 
premises. The release shall not relieve the lessee of the lease and surety bond 
requirements until all obligations have been met and the bond is duly discharged. 

R 322.1005 Agreements; department authorization; conditions. 

Rule 5. Persons shall secure an agreement from the department lo use 
patented and unpatented bottomlands for industrial and commercial wharfage 
and other private waterfront development. Al a minimum, the following 
conditions shall be in all agreements: 

(a) Occupancy shall· be ·governed by the terms of the act. 

(b) Maintenance operations and improvements shall be approved by the 
department and shall not interfere with the public trust in adjacent waters and 
rights of adjacent riparian owners. 

(c) At the time the agreement is terminated, all facilities and installations, 
including fills, shall be removed by the occupant to the satisfaction of the 
department. 

(d) Assignment of an agreement shall not be binding on the department, 
unless approved in writing by the department. 

R 322. J006 Conveyance applications; approval criteria; provision for public 
access to Great Lakes waters required. 

Rule 6. ( I) Review of an application for a deed, lease, agreement, certificate 
of boundary determination, or certificate of accretion shall be based on the 
following criteria: 

(a) Whether the deed, lease, ur agreement has a clear and present necessity 
beyond mere convenience or economy. 

(b) Whether the conveyance of unfilled submerged lands is necessary to 
accomplish the purposes and activities stated in the act. 

(c) Whether the project conforms to required sanitation laws and docs not 
injure the material rights of adjoining riparian owners or any riparian owners of 
the water affected. 

(d) A determination by the department that the private or public use of such 
lands and waters will neither substantially affect the public use thereof nor 
impair the public trust, or interest of the state. 

(2) Conveyance tu local units of government shall contain a provision for 
public access to and along Great Lakes waters. 
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• R 322.1007 Conveyance of real estate rights; determination of fair, cash 
market value. 

Rule 7. (I) The consideration to be paid to the state for each bottomland 
parcel to be conveyed shall be determined by the department, but at no time 
shall the consideration be less than $50.00. 

(2) The consideration to be paid as fair, cash market value for a deed to filled 
unpatented bottomlands shall be determined as follows: 

(a) Fills placed before the effective date of the act or before state permit 
authority, except those processed in accordance with (2)(d), shall be charged 
30% of the value of the filled bottomland or full market value of the unfilled 
bottomlands, whichever is greater, giving due consideration to riparian rights. 

(b) Fills placed after proper permits were obtained shall be charged a 
minimum of 30% of the value of the filled bottom land or full market value of the 
unfilled bottomlands, which evei- is greater, giving due consideration to riparian 
rights. 

(c) Fills placed in violation of the permitting authority of the act, if 
conveyed, shall be charged a minimum of 100% of the value of the filled bottom 
lands based on their highest and best use. Due consideration may be given to 
riparian rights. 

(d) Fills which were placed before the effective date of the act, which are 
used for residential purposes, which are part of a recorded subdivision, which 
are less than ¼ acre, and which do not adversely affect the public trust may be 
charged a fee of $500.00 as the full market value. The fee stated herein shall be 
adjusted every 5 years according to the bureau of labor statistics 'all-items· 
index and other economic indicators. 

(3) The consideration to be paid as fair, cash value for deeds to unpatented 
lands which arc not filled or substantially changed from their n~tural charac_tcr 
and which are to be used or are being used for flood control, shore erosion 
control, drainage and sanitation control shall be 30% of the value of the_ filled 
bottom land, based on its highest and best use, giving due consideration to 
riparian rights. 

(4) The consideration for leases to unpatented bottomland for marina 
purposes shall be not less than 5% of the typical gross dockage and mooring rent 
in the area. A lease period may be a period of up to 50 years, but rental rates 
shall be adjusted at least every 5 years. Adjustments shall be in all years ending 
in "O" or "5". The rental fee adjustment shall be directly proportional to the 
bureau of labor statistics 'all-items· index and other economic indicators. 
Typical gross dockage and mooring rent shall be based on the most efficient use 
of the area involved. 

(5) Upon approval of any deed, lease, or other agreement, the application fee 
shall be credited against the consideration to be paid to the state. 

R 322.1008. Permits. 

Ruic 8. ( I) A riparian owner shall obtain a permit from the department 
before dredging, filling, or placing spoil or other materials on bottomlands. or 
dredging, altering, or maintaining an existing upland channel, or constructing a 
new upland channel. · 

(2) Permits for upland channelling, as required in section 12 of the act, will 
not be required for the following: 

(a) Construction of boat wells and slips which are not more than 50 feet in 
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• length, as measured inland from the ordinary high-water mark, to facilitate 
private, noncommercial recreational boat use, if dredging, or placement of spoil 
does not extend lakeward of the ordinary high-water mark. 

(3) Placing spoil or other material on bottomlands shall not include: 

(a) Seasonal, private, noncommercial docks and boat hoists. 

(b) Maintenance of a structure constructed under a permit issued pursuant to 
the act, if the maintenance is in place and in kind with no design or materials 
modification. 

R 322.1009 Permit application procedures. 

Rule 9. (I) An application for permits shall be made on a form as prescribed 
and provided by the department. Application forms may be obtained from the 
department or from any designated field office of the department. 

(2) An application for a permit shall not be considered administratively 
complete until all information requested on the application form, the application 
fee, and any other information requested by the department have been received 
by the department. After receipt of an otherwise complete application, the 
department may request such additional information, environmental assess
ments, records, or documents as are determined to be necessary to make a 
decision to grant or deny a permit. The department shall notify the applicant in 
writing when the application is administratively complete. 

(3) If an applicant fails to respond to any written inquiry or request from the 
department within 30 days, the application shall be denied without prejudice and 
the file shall be closed. 

(4) For upland channels, a fee of not less than $50.00, payable to: "State of 
Michigan," shall accompany the application. 

R 322.1010 Notincatlon or pending applications; determination or applications; 
copies. 

Rule IO. ( I) Upon receiving an application for a permit or conveyance, 
except for applications for those projects stated in R 322.1013, the department 
shall submit copies for review to all of the following: 

(a) The director of public health or the local health department designated by 
the director. 

(b) The county, city, village, or township clerk. 

(c) The county drain and/or road commissioners. 

(d) The local port commission, if any. 

(e) The 2 adjacent riparian property owners. 

(2) To be considered in the department's review of an application, a response 
to a public notice or request for a public comment meeting must be received by 
the department within 2U days of the mailing of such public notice. 

(3) Upon request, the department shall provide any person with a copy of a 
conveyance, permit, or application and supporting documents. pursuant to Act 
No. 442 of the Public Acts of 1976, as amended, being § 15.231 et seq. of the 
Michigan Compiled Laws. 

R 322. 1011 Permit issuance; conditions nnd requirements. 

Rule 11. (I) The department may require such permit conditions as it deems 
reasonable and necessary to protect the public trust and private riparian interests 
including the following: 
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• (a) A surety bond or other acceptable guarantee before issuing a permit, for 
projects with the potential for signficant environmental impact and the ability of 
the applicant to complete the project satisfactorily during the period of the 
permit. 

(b) That dredged materials be deposited in a manner which will cause the 
least damage to the public trust, benefit public interests, or mitigate damage 
done through navigation projects. 

(c) That filling, dredging and placing spoil and other materials on 
bottomlands shall be conduc~ed in a manner which will cause the least damage to 
the public trust, and least disruption to the littoral drift and longshore processes, 
enhance the public trust or interests, or mitigate damages. 

(d) Monit(lring to assure that no injury to the natural resources or to the 
riparian interests of adjacent property owners occurs, including specifically 
monitoring the littoral drift in the project area. 

(el That the project be in compliance with local zoning ordiannces. If the 
facility is not in compliance, and the local unit of government having proper 
jurisdiction notifies the department at the time of public notice objecting to the 
issuance of a permit, the department shall withhold permit issuance for 30 days 
from the date of expiration of public notice. If the local unit of government does 
not file an action to restrain operation of the facility in a public forum within the 
specified 30-day time frame, the department may issue a permit for marina 
operation if all other criteria are met. 

(f) That the work specified therein shall be completed within a specilied 
term, normally not more than 1 year from the elate of issuance, or as otherwise 
determined by the department. An extension of time may be granted by the 
department for just cause. 

(2) Maintenance dredging permits may be granted for a period of 5 years, 
provided the area to be dredged and the disposal area remain the same. 

(3) The department shall, upon request, provide advice to the applicant for 
the consideration and protection of the public trust and private riparian interests. 

(4) A permit does not obviate the necessity of receiving approval from the 
United States army corps of engineers, and other federal, state or local units of 
government, where applicable. 

R 322.1012 Upland channelling; requirements. 

Rule 12. ( I) The department shall not issue a permit for upland channelling, 
unless the project conforms to all of the following: 

(a) The channel will not significantly impair the public trust or interest, 
including fish and wildlife habitat, in the adjacent land and water area. 

(b) The channel and adjacent commercial or residential development will 
conform to the requirements •for platting land, local zoning, and sanitation laws. 

(e) The channel will not cause material injury to the rights of adjoining 
riparian owners or any riparian owners of the water affected. 

(d) The channel will be maintained pursuant to the conditions of the permit 
by existing and future owners of the land fronting the channel. 

(e) Channelling will not be in conflict with other state statutes. 

(I) Channels in multi-residential or commercial developments will be of 
sufficient width to accommodate prospective traflic, watercraft dockage, and 
maintenance dredging. 
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• (g) Channels will be constructed to a sufficient depth lo minimize weed 
growth. 

(h) Stabilization of channel banks will be required to control bank slumping 
and siltation. 

(i) Channels for multi-residential or commercial projects will be constructed 
so the channel banks are a minimum of 100 feet from each adjacent riparian 
property line, except where an adjacent riparian owner's approval has been 
obtained. 

(j) All dredged materials will be handled pursuant to R 322.1011 . 

(2) The channel shall be a public waterway, unless it is an intake or discharge 
canal as determined by the department. 

R 322.1013 Minor project permit; eligibility. 

Rule 13. (I) The department may process applications in accordance with 
R 322. IO 14 for those projects of a minor nature which are not controversial , 
which have minimal adverse environmental impact, which will be constructed of 
clean, nonpolluting materials. which do not impair the use of the adjacent 
bottomlands by the public, and which do not adversely affect riparian interests 
of adjacent owners . 

(2) The following projects are eligible for a minor project permit : 

(a) Noncommercial single piers, docks, and boat hoists which meet the 
following design criteria: 

(i) Are of a length or size not greater than the length or size of similar 
structures in the vicinity and on the watercourse involved. 

(ii) Provide for the free littoral now of water and drift material. 

(b) Spring piles and pile clusters when their design and purpose is usual for 
such projects in the vicinity and watercourse involved. 

(c) Seawalls, bulkheads, and other permanent revetment structures which 
meet all of the following purpose and design criteria: 

(i) The proposed structure fulfills an identifiable need for erosion protection, 
bank stabilization, protection of uplands, or improvements on uplands . 

(ii) The structure will be constructed of suitable materials free from 
pollutants, waste metal products, debris, or organic materials. 

(iii) The structure is not more than 100 feel in length and is located in an area 
on the body of water where other similar structures already exist. 

(iv) The placement of backfill or other fill associated with the construction 
does nol exceed an average of I cuhic yard r,er running fool along the shoreline 
and a maximum of 100 cuhic yards. 

(v) The structure or any associated fill will not be placed in a wetland area or 
placed in any manner that impairs surface water now into or oul of any wetland 
area . 

(d) Groins 25 feel or less in length which are placed at least twice their length 
from adjacent properly lines . 

(e) Filling for restoration of existing rermitted fills, fills placed incidenta l lo 
construction of other structures, and fills that do not exceed 100 cubic yards as a 
single and comr,lele project, where !he fill is of suitable material free from 
pollutants, waste metal products, dehris, or organic materials. 

(f) Dredging for the maintenance of previously dredged areas or dredging of 
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not more th an 100 cubi c yards as a singl e and complete project when both of the 
following crite ri a are met : 

(i) No reasonable expectation exists that the materials to be dredged are 
polluted . 

(ii) All dredging materials will be removed lo an upland sile exclusive of 
wetland areas . 

(g) Structural repair of man-made structures , except as exempted by 
R 322.1008(3) , when their design and purpose meet both of the following criteria: 

(i) The repair does nol alter the original use of a currently serviceable 
structure. 

(ii) The repair will not adversely affect public trust values or inleresls, 
including navigation and water quality . 

(h) Fish habitat structures which meet both of the following criteria: 

(i) Are placed so the structures do not impede or create a navigational 
hazard . 

(ii) Are permanently anchored to the bottomlands . 

(i) Scientific structures such as staff gauges, water monitoring devices, water 
quality testing devices, survey devices , and core sampling devices, if the 
structures do nol impede or create a navigational hazard . 

U) Navigational aids which meet both of the following criteria: 

(i) Are approved by the United States coast guard . 

(ii) Are approved under Act No. 303 of the Public Acts of 1967, as amended, 
being §281.100 I et seq . of the Michigan Compiled Laws , and known as the 
marine safely act. 

(k) Extension of a project where work is being performed under a current 
permit and which will result in no damage to natural resources . 

R 322. !014 Minor project permit; application procedures. 

Rule 14. ( I) The department may issue a permit for a minor project as stated 
in R 322. 1013. after an administratively complete a pplication has been filed 
pursuant to R 322. 1009. 

(2) Permit applications filed for minor projects shall be field inspected by the 
department before issuance. 

(3) Public notice procedures set forth in R 322 . 1010 may be waived for those 
applications meeting minor project permit requirements . 

(4) Projects applied for under the minor r,roject permit authority which are 
controversial or which will have a significant environmental impact shall be 
processed as described in R 322. 1010. 

n 322.1015 Environmental assessment. 

Rule 15 . In each application for a permit, lease , deed , or agreement for 
bottom land, existing and potential adverse environmental effects shall be 
determined . Approval shall not be granted unless the department has determined 
all of the following : 

(a) That the adverse effect s to the environment , puhlic tru st , and rir,arian 
interests of adjacent owners are minimal and will be mitigated lo the extent 
possible . 

(b) That there is no feasible and prudent alternative to the appli ca nt" s 
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• proposed activity, consistent with the reasonable requirements of the public 
health, safety and welfare. 

R 322.1016 Inspection nnd certification of completed projects. 

Rule 16. (I) The department may issue a certification for a project after final 
inspection, provided that the project was satisfactorily performed according to 
state permit. 

(2) Where notice of certification is required as a permit condition, the 
permittee shall notify the department within 10 days of completion of the project 
to schedule a final inspection for certification. The department shall schedule its 
field inspection of a completed project when weather conditions will permit a 
thorough inspection. 

(3) When any permit conditions are not complied with, enforcement action 
may be brought against the permit holder. 

R 322.1017 Hearings. 

Rule 17. ( I) The department may hold a public comment hearing when a 
proposed project appears to be controversial, where additional information is 
desired before action by the department, or upon request, if such request is 
made within the public notice period. 

(2) Persons aggrieved by an action or inaction of the department may request 
a formal hearing on the matter, pursuant to the provisions of Act No. 306 of the 
Public Acts of 1969, as amended, being §24.201 et seq. of the Michigan Compiled 
Laws, within 60 days of the notice of the department's decision. 

R 322.1018 Rescission. 

Ruic 18. R 281.901 to 281.915 of the Michigan Administrative Code, 
appearing on pages 973 to 977 of the 1979 Michigan Administrative Code, are 
rescinded. 
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• 
WHAT YOU NEED TO KNOW ABOUT 

The Great Lakes Submerged Lands Act 
and the ordinary high-water mark 

Act 247, P.A. 1955, As Amended 

• 

Seasons bring changes in water levels to the Great Lakes. These changes 
periodically expose or cover up the shore frontage leaving many shoreline 
riparian owners in doubt as lo where their property ends and state controlled 
bottomlands begins. The ordinary high-water mark is the legal boundary 
separating state controlled bottomlands from private property. This mark means 
the line between upland and bottomland which persists through successive 
changes of water levels, below which the presence and action of water is 
common or recurrent so that the character of the land is marked distinctly from 
the upland and is apparent in the soil, the configuration of the surface of the soil, 
and the vegetation. The ordinary high-water mark is permanently fixed by 
statute in the Great Lakes Submerged Lands Act, Act 247, P.A. 1955, as 
amend~d, for all Great Lakes. This boundary cannot be trespassed when 
considering construction, dredging or filling activity without a proper permit 
under Act 247. 

A permit and/or lease, deed or agreement is required from the Department of 
Natural Resources for: 

I. Dredging and/or filling bottomland below the ordinary high-water mark. 

2. Placement or alteration of a structure on boltomland below the ordinary 
high-water mark (this includes permanent docks and boathouses). 

3. Development, construction and operation of a marina. 

4. Interl·erence with the natural littoral flow of the Great Lakes. 

5. Construction, alteration or connection of any artificial waterway (i.e. u~land 
channel, lagoon, artificial harbor, etc.) extending landward of the ordmary 
high-water mark. 

6. Any artificially made lands below the ordinary high-water mark filled prior 
to 1955 to present.* , 

7. Any artificially made lands below the ordinary high-water mark filled since 
1955 to present.* 

* Swampland patents, private claims and government issued patents _are exempt 
from deed requirements (items 6 and 7). Items I -c- 5 reqmre permits 
regardless of title patent status. 

Other laws administered by the Department may also affect any proposed 
work, i.e. Shorelands Protection and Management Act of 1970, as amended, 
Wetland Protection Act of 1979. 
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• ORDINARY HIGH-WATER MARK 
AS SET BY ACT 247 P.A. 1955 
ON THE GREAT LAKES 

Elevations above sea level : 

International Great Lakes Datum 

High & Low Levels 

MICHIGAN - HURON: 579.8' 

581.04' Re~ord Hi~h Water 7 /74 -- .· .,~~~,~~~~SJj f ~;;!rtlf 
5 79 .8' Ordmary H 1gh-Wa ter ... ::·~, v~.,·.\::;:::,:::::::,:-:•:•:•:\::::,:::::,,,.,,,,,z::'::,.:;:,,:::::.:.-:.·:. 

ST. CLAIR: 574. 7' 
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SUPERIOR: 601.5' 

ERIE: 571.6' 
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• 
MAJOR STATUTORY REQUIREMENTS 

REGARDING FILLING UNDER THE 
GREAT LAKES SUBMERGED LANDS ACT 

ACT 247, PUBLIC ACTS OF 1955 

The statute requires that a lease or deed MUST be obtained 
from the State or Michigan for any unpatented Great Lakes 
bottomland filled/occupied below the ordinary high-water 
mark prior lo 1955. 
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• 

* Post 1955 to present. 

State permits are not required for fill activity above the ordinary 
high-water mark under this statute.* However, permits are 
required to fill land above the OHWM when submerged. 

r--.,-....,.--..,-.__,.,__- ORDINARY HIGH WATER MARK 

* But may be subject to provisions of /\ct 245. PA 1970, 
and Act 203, PA 1979. 
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• 
"WATER'S EDGE" and "ORDINARY HIGH" 

on the GREAT LAKES as related to 
PRIVATE PROPERTY and the PUBLIC TRUST 

ORO/NARY HIGH-WATER MARK 

•• The public right to hunt, fish and navigate along the shoreline ur lhe Great Lakes is contingenl 
upon the water's edge, regardless of the ordinary high-water mark (O.H.W.tyi.) 

2:V 

.. : : . : .. 

• 

*Except as provided in Act 247, 1955 
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In other words, the ordinary high-water mark is the important 
dividing line, when the water is below this mark the riparian has 
exclusive use of the exposed bottomland and may post this area. 
Permits, however, are required for alterations. 

WATERS 
EDGE 
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When the water's edge is above the ordinary high-water mark, 
the public is free to navigate, fish and hunt on the entire water 
area. 

WATERS* 
EDGE 

~:::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::J:;::::::::::::::::::::::::;,.._ ... --y; •. ·• / vc@ 
ORDINARY HIGH-WATER MARK · ,:"::·.:.::::-:-:r:::.-::.:·i:_:.=.-

t::::::::::::::::::::::::::::::::::::::::::::::::::::::;~;;. ?.= =~: _ ... __ -:-;:••·•• . ... "' •• •· •'.t//!/\ •:;ULI~li)/%6! t:::::::::::::::::::::::::::::::::::::::;;;;;>-"'".· ..................................... f. us E WATER . ·l .. : ; ......... . 

* Michigan Common Law provides that If you 

F/.:// may walk along the shore provided you remain ::::-:-:~.\\> 

LU\-\/::f.=:: . .-:t::t0t.:7.; .. :tr->:::::::: .... :::::-_':.::·::.:f;:.-::.:-_:_:=.:..-:~:::::/./:::.::.:-:.:..:.:-:-:-::::".":.'·,.':_'·:~·::).:\·/Y\.\/ 
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