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The EU is clearly in the process of developing an external dimension to the Area of
Freedom Security and Justice. This paper focuses on ex. Police and Judicial Co-
operation in Criminal Matters provisions. These developments pose specific legal basis
issues for the EU, given its complex EU —member state legal relationship, and the
inter-institutional balance, all reflected in the treaty framework post-Lisbon. New
Court of Justice rulings are now emerging which will assist in this issue. Equally the
approach to be taken in developing these relationships will be crucial. This paper
proposes the adoption of an Onuf style constructivism in order to best capture the
reality of the process that is developing, and has developed for the ex.PJICCM measures
internally. This then needs to be allied with a constitutionalism model to ensure a
balanced development of all three aspects of the Area of Freedom, Security and Justice.

Keywords: AFSJ, North Africa, competence, constructivism, constitutionalism.

A. Introduction

A lot of current research is focusing on the issue of borders. Borders are often not,
either where they would traditionally be expected to be placed, nor are necessarily
policed in a traditional manner. Smith has classified borders as being “geopolitical,
institutional/legal, transactional and cultural boundaries”, (Smith, cited in Zeilinger
2012, p.70). There is a possibility for a multiplicity of varieties of borders, between
countries or territories with good working relationships. This paper will focus on the

relationships across the institutional/ legal borders of the EU with its southern
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periphery. It will address the evolving area of éxternal relationship of the EU in
the Area of Freedom Security and Justice (AFSJaiticular in ex. Police and

Judicial Cooperation in Criminal Matters (PJCCM).

The EU has been clearly tasked with engaging wstheighbours in not just
CFSP but also AFSJ measures. The EU’s externdiaeain law enforcement and
counter-terrorism have been developing in therlastber of years. The subject
matter of this paper operates at the intersectidhree principal policy documents of
the EU, the EU’s Internal Security Strategy, thedpean Union’s Counter-terrorism
strategy, and the Strategy for the External Din@msif JHA. Operating in the
background is the EU’s Security Strategy, (Couotthe European Union 2005a).
The EU sees that it cannot operate in isolatiomftioe rest of the world, particularly
in the AFSJ (Rijken 2011, p.210), leading to whext 8oer refers to as “a security
continuum” (den Boer 2011, p.341). The EU seelenigage with third countries in
solving its transnational problems, and addressiagbjectives set in its internal

security strategy, (Zeilinger 2012, p.64).

The overarching policy document currently beingdusethe EU’s Strategy for the
External Dimension of the JHA. The key thematiopties are set out as being
“terrorism, organised crime, corruption and drugd # the challenge of managing
migration flows,” (paragraph 1). Relations withrthcountries are to develop
partnerships including “strengthening the ruleast| and promoting the respect for
human rights and international obligations,” (paagdp 1). Some of the countries
which the EU would be entering into partnershighwitould be in more need of

assistance and reconstruction than the North Afrgtates, with which the EU has
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some fairly advanced legal agreements. The detbilsese relationships with
individual neighbouring third states, with the epiden of Russid,are to be found in
the Euro-Med agreements and the European NeighbodrRolicy (ENP) action
plans. However relationships differ from one partteuntry to another. For example
Algeria has become a member of the Euro-Mediteamariartnership, but so far has
declined the offer of the ENP arrangements. Lilsyeurrently not a member of either
process. The EU’s Strategy for the External Dimamsif Justice and Home Affairs
(JHA) also talks about the important relationshgpween JHA, the CFSP, the
European Security and Defence Policy (ESDP), whichld be military in focus.
While EU military interventions are not normally bepected to be used in the
context of North Africa, there is recognition inglidocument that EU police and
judicial expertise will be “essential to the reloluilg and transformation of weak law
enforcement institutions and courts systems.” Questvith less weak systems, or
systems in transition, might also benefit from sassistance, as long as, in the North
African context, proposals respected the varyitgms outlooks reflected in their

legal systems.

The external relations of the EU have “been congdsted in the academic
literature as ‘external governance’, which in ttentext of the AFSJ has been
referred to as the “projection of EU rules beyordi liorders” (Lavenex 2011, p.119).
Using “transgovernmental and intergovernmental nbe&nof cooperation”, with a

focus on “operational cooperation” and “the exteasise of horizontal network

2 The EU — Russia relations are mediated througlfciileCommon Spaces programme, agreed at the
St Petersburg Summit in May 2003. Two of those epare relevant to the subject matter of this
paper, the common space of freedom, security &geistnd the space of co-operation in the field of
external security.
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activities among law enforcement authorities areeotelevant Member States’
agencies in the cooperationiLavenex 2011, p.120). These developments witien t
EU lend themselves to an Onuf style Constructastlysis (Kubaklova 1998).
Constructivism as a tool of analysis developede1990s, emerging from
International Relations theory, but is increasingyng used in legal analysis.
Located between rationalists and interpretivistastructivists examined not so much
objects, but the meaning that attributed to thdgeabs, with social constructs or
understandings informing how meaning is so attadu{Cristol). As constructivism
was developed in the field of International Relasiat examined the meanings that

societies, or states attributed to internatioredties or other arrangements.

Onuf developed a strand of constructivism whichcadted that
“constructivism is a universal experience” (Kubalddl 998: p.72)and one that we
cannot avoid, as we are located within one typsoofety or another. Therefore
Onuf’'s constructivism applies “not simply to thedéof states, but to humans in any
dimension of their social activity, internationalations being merely one, albeit an
extremely important one, among many”, (Kubaklova8%.72).Whether this mutual
construction of understanding has happened atretieendividual, following Onuf’s
approach, or institutional level, both being highdlevant in the construction of a

completely new way of cross-border law enforcenpeavisions, in particular.

In areas where there was no pre-existing legalaactice framework, such as
in ex.PJCCM matters, when practitioners are asked tal lauiew legal and practice
jurisdiction they necessarily bring their own sdised understandings of how to, for

example, conduct law enforcement operations, ardigh interaction with their



counterparts from other jurisdictions, negotiashared understanding as to how a
transnational law enforcement operation is to wiéris the human beings at the
interface between the relevant jurisdictions wheehf@onstructed” a new social
reality. The activities of the Police Working Groap Terrorism and TREVI are cases
in point, as was the original construction of thedpol Drugs Unit, which started
operating before its underpinning legislation waaated, and which eventually
became Europol. As stated by Lavenex, “Communinaditd transparency through
institutionalised interaction are ... crucial for #eolution of trust,” trust being

“central to cooperation in the sensitive matterstéf,” (Lavenex 2011, p.122).

However, reflecting the fact that the AFSJ covertsjast security provisions, but
also freedom and justice, external developments Bitro-Med countries in cross
border law enforcement and justice issues maymglh risk in engaging with
countries who do not share the basic underlyingcgles, which underpin all of the
EU legal and law enforcement structures, namelyaaesl understanding of the
tripartite division of power, the rule of law, amdependent judiciary, and a basic
understanding of human rights. This has been poioi by Cardwell, who refers to
the “double-edged nature of the EU’s engagemert thi2 Mediterranean partners,
especially post 9/11,” with the drive to “secur@peration on crime and terrorism
despite the Barcelona Process” emphasis on “engimgraeform” (Cardwell 2009,
p.137). It does have to be pointed out that the@&ana signatories, in the context of
the Euro-Mediterranean agreements, undertook, thddreading of “political and
security partnership” to “refrain from interferencea partner’s internal affairs”,
while at the same time to “strengthen co-operatioccombating terrorism,” (Hakura

1997, p.342/4).



The Onuf’s constructivist approach, of the constaaking sense of the world,
and negotiating that understanding greatly asistslevelopment of structures from
new, in particular when a number of new initiatiage still on the drawing board, but
will not assist in the protection of individual hitg, which require a more concrete,
and less fungible understanding of standards andsdrhis relationship between the
preceding constructivist model, and a need fay li¢ balanced by, certainly from the
internal, and to a certain extent external, AFS3pextive, constitutionalism, may
well lead to a reflexive relationship, with the stitutionalisation of standards and
norms by the courts, in particular in the post bisliegal framework, may lead to
further construction of shared understandings ditidto operate within the EU’s
AFSJ. Nevertheless there is a need for the cotietialisation of the AFSJ to now
come to the fore, internal to the EU, and exteynathen engaging, in particular with
partner counties “which lack the liberal democratadition that underpins these
policies in liberal democracies”, (Lavenex 2011,28). Mac Amhlaigh takes and
interesting approach to the term of constitutiamalireferring to it as “as a forum for
contestation regarding the values of the politotcahmunity, where reasonable
disagreement is articulated and debated,” (Mac Aighl2011, p.29)It is arguable
that at the level of the EU this contestation aelade is only now really getting
started. In relations with third countries it wolle important to ensure that this
contestation does not undermine the standardsigimd which have been developed,
or are developing at the EU level, and those whee deep roots in the legal
systems of the different EU member states. Somgeaci@as have already approached
the AFSJ “as part of the constitutional authorityhe EU”, (Gibbs 2011, p.83),

although Gibb’s argument, writing in 2011, is th&ere is a “precarious” balance
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“between an instrumental and a constitutional ustdeding of the public goods of
freedom, security and justice”, (Gibbs 2011, p.6i}he context of the AFSJ,
Howard Gibbs has stated that constitutionalism ‘$lkeéschallenge to consider ...
relational ways of living as a political communitdther than “seeking a stable, or
fixed, definition of constitutionalism”, (Gibbs 201p.xiv). This is clearly a challenge
for the developing EU, particularly in the contexthe AFSJ, to include its external
relations, many of whose themes go to the corelitigal life, and the construction

of the societies of the EU’s member states.

B. The EU’s legal capacity to act

A legal analysis of the EU’s capacity to act inegrtal AFSJ provisions is
necessary, before examining how exactly the EUIshaxt in this area. At first
glance external relations of the EU would appedallavithin the Common Foreign
and Security Policy (CFSP), with any agreementdyiko be entered into by the EU
in the matters related to the Area of Freedom Stycamd Justice (AFSJ) being by
way of an association agreement provided by Ar@zdlé TFEU. However the CFSP
chapter in the TEU provides separately for the drimconclude agreements with
one or more States or international organisationder Article 37 TEU. More
generally, and not restricted to the CFSP chagtdgreoTEU, Article 8 TEU provides
that the EU will maintain “a special relationshigiwneighbouring countries, aiming
to establish an area of prosperity and good neigtiness, founded on the values of

the Union and characterised by close and peacagftions based on cooperation”.
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Article 8 TEU implies “a separate kind of status fieighbouring States, rather than
merely a field of external action,” (Cremona 20p%0). Academics are asking
whether these “agreements with the neighbourstabe “seen as part of Union
foreign policy or as something different,” (Dashwlaend Maresceau 2008, p.50).
Equally it could be asked if the concept of “neights” only applies to participants in
the ENP, or whether it also extends to our neighbadnen they participate in the
EuroMed policy. One argument being made for tregtine “neighbours” differently

is that it enhances “the ability of the Union toefttune its relationships with key
groups of third countries,” (Dashwood and Maresc2@8, p.50). However, as
Cremona points out, “this is outweighed by the latklarity as to what exactly the
differences entail,” which is added to by the imgiag variety of potential legal bases
for enactment of EU laws and negotiation of exteagaeements, which can now “be
found in different places in the Treaties,” (Crem@®008, p.50). It is arguable that
agreements with the neighbours could be closertth@se provided for by the CFSP,
and the Article 37 TEU provisions. In addition nGRSP chapter agreements, or even
agreements which develop further on an associagoeement provided by Article
217 TFEU could be provided for under Article 8 TEAuling from the CJEU is
however required to bring clarity to this issuetidle 24 TEU is clear that the CFSP
will “cover all areas of foreign policy”, so wouldclude Article 8 TEU relationships,
however it might be argued that Article 8 TEU relaships are a sub-set, but more
developed type of relationship, which may involverendetailed and advanced
provisions than would be typical under associaigreements under Article 217

TFEU.



Looking outward from the EU, academics find tha BU’s substantive external
relations “are often difficult to place in [a] piee and accurate legal framework,”
(Dashwood and Maresceau 2008, p.6). There is aofaik explicit reference in the
new legal framework to the external relations & &FSJ, which Cremona points out,
is “surprising”, and “might have been expected giite importance” (Cremona 2008,
p.49). Article 21 TEU deals with the general pramis in the Union’s external action.
However, a reading of Article 21 TEU itself will hassist in deciding the legal base
for an external action, leading “to a greater ensghan the content of a measure,”
(Dashwood and Maresceau 2008). Particularly proatenare those “relations that
have been developed with countries in the EU’s ijpnay,” (Dashwood and
Maresceau 2008, p.6), such as the EU’s relatiotis Morth Africa. It is necessary,
therefore, to examine recent case law in extemlations generally, in order to
extrapolate a hypothesis which could be used ictmeext of the legal relationships

related to the AFSJ with our immediate neighbours.

The issue of the CJEU’s jurisdiction in the contefxthe CFSP was recently
revisited in the Case C-658/Elropean Parliament. Council (re Mauritius
agreement), with the Court pointing out that “imnpiple” it did not have jurisdiction
relating to the CFSP “or with respect to acts aeidmn the basis of those provisions”
(Judgment: paragraph 69). However, in cases wiggeements are adopted on the
basis of a CFSP provision, such as Article 37 Tialhe case of Mauritius, but that
the procedural legal basis was based on ArticleTHABU (Judgment: paragraph 71),
the CJEU had a role in ensuring “the interpretatiod application of the Treaties and
the law is observed” (Judgment: paragraph 70). &g, Article 40 TEU provides

that the CFSP “shall not affect the applicationhaf procedures and extent of the
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powers of the institutions” under the TFEU, and iU provisions shall not affect
the operation of the CFSP, leading Cremona to dssthe “Chinese wall” which has
now been erected between the CFSP and the othen golicies, both “internal and
external”, with the intention of protecting “botldes” (Cremona 2008, p.45). In
establishing the legal basis for Euro-Med agreeméinis important to note that
Euro-Med agreements cover a number of differentpalreas, such as trade and
security. The legal balance in these “cross-pilgteements has now shifted, with
the pre-Lisbon preference for the first pillar 8€ under Article 47 EU, (Case C-
91/05;Commissiorv Council(re SALW), paragraph 29) now being more of an even

balance between the EU and the CFSP, under AA{CIEEU.

The external development of the AFSJ is dependetii@internal provisions and
the competence of the EU to operate in this anedenthe pre-Lisbon doctrine of
implied parallel powers for the then EC. There hbsen lengthy legal academic
debates on the exact legal relationship betweekltheor its predecessor, the EC, and
its own member states, (Craig 2004, p.330). Writlngng the drafting of the failed
EU Constitution, Craig pointed out that what is nine EU only has attributed
competence, namely that “it can only operate withe@powers granted to it by the
Member States”, (Craig 2004, p.324). This proviggprovided for, post Lisbon, in
Article 4.1 TEU, which expressly states that “cotepees not conferred upon the
Union in the Treaties remain with the Member Stat&eicle 5 TEU goes on to
elaborate the principle of conferral, stating atiédde 5.2 that “the Union shall act only
within the limits of the competences conferred upday the Member States in the
Treaties to attain the objectives set out thel@ompetences not conferred upon the

Union in the Treaties remain with the Member Staf€kis is an important point in
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the context of this paper, as there have been eleanples of excluding “certain
fields of action from Union competence” which haeb “particularly prevalent in the
field of security”, (Mitsilegas 2010, 461).Thoseearof Freedom, Security and
Justice competences which have been transferribe 16U are subject to the
principles of subsidiarity and proportionality (Ate 5.1 TFEU) as the AFSJ is an
area of shared competence between the EU and tindenastates (Article 4.2)

TFEU). Subsidiarity is governed by Article 5.3 TEihich provides that the

“Union shall act only if and in so far as the olbpees of the proposed action
cannot be sufficiently achieved by the Member Staeéher at central level
or at regional and local level, but can ratherrdason of the scale or effects

of the proposed action, be better achieved at Uleiogl.”

National parliaments, post Lisbon, have a roleafedding this principle of

subsidiarity, (Protocol no. 2, Article 6).

In the context of ex. PJCCM provisions, the subjeatter of this paper, Article
4.2 TEU which provides that Union will respect mearib “essential State functions,
including ensuring the territorial integrity of tis¢ate, maintaining law and order and
safeguarding national security. In particular, oxadil security remains the sole
responsibility of each Member State.” This is renckd by Article 72 TFEU which

provides that the EU
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“will not affect the exercise of the responsibdgiincumbent upon Member
States with regard to the maintenance of law addrand the safeguarding

of internal security.”

This writer would argue that the Article 72 TFE$tréctions on
interfering in the internal maintenance of law amnder and the safeguarding of
internal security of an EU member state will aisaitl the impact that EU
external AFSJ provisions vis a vis the maintenafdaw and order and the
safeguarding of the internal security of a thirdmioy. Equally relations with
third countries could not indirectly affect theamal security of any or even all
of the EU member states. Internal security in toistext is understood to mean

standard law enforcement functions.

Also Article 73 TFEU provides that it is “open toehber States to
organise between themselves and under their reigpapsuch forms of
cooperation and coordination as they deem appteptia deal with issues of
national security. While a facility is availablerfine sharing of intelligence,
through IntCen, which has replaced SitCen, it wasdnt to produce
intelligence that no national agency is willingmduce”, (den Boer 2011,
p.359). IntCen is answerable to the External Actenvice, with the
intelligence being processed being “far more extieand strategic dimension in
its intelligence-gathering efforts than, for instanEuropol,” (den Boer 2011,
p.359). There is also not a requirement on nationelligence services, where
they exist, and they do not exist in all EU mendtates, to use this facility. In

addition intelligence produced as this level isviiied for “EU decision makers
12



at strategic” rather than the operational levedn(@oer 2011, p.359). Staffing
of SitCen was reported by den Boer as being predamtly military, with some
police. National intelligence operatives were rtaffsig SitCen. Engagement at
this level for national intelligence services, ungél law, is voluntary. Military
intelligence services, which are often separate fnational security services,
are more likely to be involved at this EU levelthin the intergovernmental
CFSP legal framework. In engaging with North Afnazountries in the context
of, say counter-terrorism, drugs trafficking or angsed crime, national law
enforcement services, or Europol will have to candieir own operational

focused intelligence analyses.

There is also a debate as to the exact meaningteffial security” and “national
security”. Different countries will see their seitythreats differently, and will react
differently if they think the threat is one of, fexample, organised crime, foreign
espionage, or a military threat. As stated by Nétgs, “the Treaty refers to national
security and internal security, viewed primarilgrr a national perspective,”
(Mitsilegas 2010, p.461). Mitsilegas refers to the approach which sees the two
terms as being distinct, with internal securityngea matter of traditional law
enforcement activities, and illegal immigration. sfgeculates that national security
would cover “military and/or intelligence actiorghd goes on to call for clarification
of these issues now that the Lisbon Treaty is ioefp(Mitsilegas 2010, p.461). Itis
possible that this clarification will not be forthming, as different countries will view
different threats in different ways, with thesewsechanging to meet evolving and

developing threats.
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The issue of which legal basis to be used by therEd¢veloping its external
aspects of the AFSJ, as opposed to exclusivelyaatgminantly provisions based on
the CFSP need to be examined. Different treatyipiavs allow for different external
activities, and prescribe different internal ingiibnal procedures. As stated by the
Court in Case C-130/1&uropean Parliament. Council (Kadi), (paragraph 80},it
is not procedures that define the legal basisméasure but the legal basis of a
measure that determines the procedures to be fetlomadopting that measure”.

This sentiment has often been repeated in CJEW csaddition, AG Bot, in his
opinion inKadi (Opinion, paragraph 56),The choice of the legal basis or a European
Union measure must rest on objective factors amenaludicial review, which

include in particular the aim and the content ef theasure”.

In the first of three recent cases on externalpmtence of the EU, post
Lisbon, theKadi case pointed out, at paragraph 27 of the ruliraf, Finotocol (No 21)
on the position of the United Kingdom and Irelandespect of the area of freedom,
security and justice, and Protocol (No 22) on tbsitn of Denmark further
complicates the issue of competence in respetteoéxternal relations of the EU in
the AFSJ, requiring the UK, Ireland and Denmarkxpressly opt in to any
provisions in order to be bound by that provisibhe Kadi case legal argument
revolved around the choice of either Article 75TFor Article 215 TFEU in the
limited context of financial sanctions against adividual in a counter-terrorism
financing case. The CJEU ruled (paragraph 64)Anatle 43(1) TEU “makes it clear
that all the tasks covered by the common secunitydefence policy ‘may contribute
to the fight against terrorism, including by sugpuay third countries in combating

terrorism in their territories™. Equally the EU isompetence to act in external AFSJ

1<



provisions more generally, with policing and justfrovisions featuring in Case C-
658/11;European Parliament. Council(re Mauritius agreement) and repatriation of
illegal immigrants featuring in Case C-377/Cmmissiorv. Council (re Philippines
agreement), in light of the provisions of Articl&.2 TEU which provides that the EU
“shall work for a high degree of cooperation infedlds of international relations in
order to”inter alia, “safeguard its values, fundamental interestrégc
independence and integrity”. The focus thereforeldi@appear to be narrower in the
context of the AFSJ, generally requiring the protecof the EU's interests, while
safeguarding third countries’ interests in the eahbf counter-terrorism is permitted
under CJEU ruling ikadi, above. Given that the EU is required to balamceisty
with freedom and justice in the AFSJ, it is wortiting that the CJEU iKadi
(paragraph 83) stated that “it is to be noted thatduty to respect fundamental rights
is imposed, in accordance with Article 51(1) of @learter of Fundamental Rights of
the European Union, on all the institutions andié®af the Union.” The two articles
in question in that case, (Judgment: paragraptA88)le 75 TFEU and Article

215(3) TFEU, both included “necessary provisionsegal safeguards.”

TheKadi case addressed the legal basis of measures irgdosancial
sanctions against Kadi in a counter-terrorism cdni&/hile Article 215 TFEU
expressly refers to “financial relations with onmentore countries” and Article 75
TFEU referred to “financial assets or economic gdialonging to, or owned or held
by, natural or legal persons, groups or non-Statities”, this point was ignored in
the final ruling. Rather the fact that Kadi wasqgald on a UN list, pursuant to Security
Council Resolution 1390/2002, which was followedtlhy EU by Common Position

2002/402 on behalf of the CFSP, and then Regul&8ii2002 was the key point.
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The internal measures against Kadi were takerresudt of external CFSP
commitments to the UN Security Council. As the pahares under Article 75 TFEU
and Article 215 TFEU are different, with Article 7%EU requiring the involvement
of both the European Parliament and the Counail Asticle 215 TFEU being the
Council only, acting by a qualified majority votipgocedure, then, following Case
C-300/89;Commissiorv. Council (Titanium dioxide), “recourse to a dual legal lsasi
is not possible where the procedures laid dowreé&mh legal basis are incompatible
with each other’(Judgment: paragraph 45). A choice therefore hdmttmade
between these two articles, with the Court stativag “restrictive measures relating to
terrorism....must be adopted under the FEU Treatgwohg a CFSP decision further
to a Security Council Resolution, Article 215 TFiEthe only possible legal basis”.

(Judgment: paragraph 27).

The Philippines case was the first of two 2014hgd to emerge from the
CJEU, with the Mauritius ruling following within éhsame month. The Philippines
case involved a conflict between the Common ComialdPolicy (Article 207
TFEU) and the Development Policy, (Article 209 THEUhe CJEU held in the
Philippines case (Judgment: paragraph 34) thaméasure had a “twofold purpose,”
with one dominant and other subservient, then thasures can be “founded on a
single legal basis, namely, that required by thenraapredominant purpose or
component”. However, if the two measures “are iasaiply linked” and of equal
weight, then “the measure must be founded on thewscorresponding legal basis.”
However, if the two legal bases “are incompatiblthweach other”, “then recourse of

a dual legal basis is not possibl&adi judgment: paragraph 45).



This is an important issue in the context of theSAFas internally, judicial co-
operation in criminal matters, under Article 82 TFHses the ordinary legislative
procedure, involving both the Council and the EeapParliament. However this
procedure can be suspended under Article 82.3Hlamember states is of the view
that the draft directive “would affect fundamerdapects of its criminal justice
system” with the matter being referred to the EesypCouncil for resolution. The
matter can then be referred back by the Europeamédor completion following
the ordinary legislative procedure, or the mattarid proceed following measures for
enhanced cooperation if at least nine member ssétewant to proceed. Article 86
TFEU, however, deploys the special legislative ptage for the establishment of the
European Public Prosecutors Office, a matter wisalikely to affect the external
relations of the EU in the AFSJ. The ordinary l&dige procedure is also dominant
for police cooperation under Article 87 TFEU. Howevin an area which is likely to
affect the external aspects of the AFSJ, operdtim@peration between authorities is
to be established by the Council, acting unanimguster consulting the European
Parliament, under Article 87.3 TFEU. The specigldlative procedure, with the
Council acting unanimously, after consulting thedpean Parliament, appears again
in Article 89 TFEU, when judicial staff (Article 82FEU), or police, to include
“customs and other specialised law enforcemenicEs\n relation to the prevention,
detection and investigation of criminal offenceAtt(cle 87 TFEU) are operating “in
the territory of another Member State in liaisod amagreement with the authorities
of that State”. The possibilities for dual legasisafor even a specialised external
AFSJ agreement, not including development co-omerafiocusing just on police and
judicial cooperation, therefore reduce quite coasallly. Specialised external

agreements, relying on just one treaty basis,hanle to be entered into.



The Philippines case went on to say (Judgmentgpaph 44), that “even if a
measure contributes to the economic and sociallalevent of developing countries,
it does not fall within development cooperationigp[which can be legislated for
under Article 209 TFEU] “if it has as its main poge the implementation of another
policy” such as the AFSJ. In this particular cds= €JEU held that (paragraph 59),
the “provisions... relating to readmission of natisha&tc. did “not contain
obligations so extensive” that they were considenezh as secondary or indirectly
related to the main purposes of the agreementelias a reference to readmission
of nationals, but no detail as to how this wasdalbne. A follow up agreement was
required to put this provision into effect (Judgmeraragraph 58). This author would
argue that such a subsequent, specialised agreemggitwell be entered into
pursuant to Article 8 TEU, if that article is to iven any specific significance within

the post-Lisbon treaty framework.

Of the three recent cases, Case C-65&utopean Parliament. Council (re
Mauritius agreement) had the most substantive AERfed measures. This, in
addition to the usual development cooperation gious, also had justice, policing
and EUNAVFOR related provisions. The CJEU refeergdressly, (Judgment:
paragraph 52), to Article 218 TFEU, which is todeen as providing the “single
procedure of general application” with provisiomshmth the negotiation and
conclusion of agreements “which the European Umsa@ompetent to conclude in the
fields of its activity, including the CFSP, exp&dtere the Treaties lay down special
procedures”. As stated in the Mauritius case (Juggnparagraph 72), “Article 218

TFEU is of general application” and is “intendedafaply ... to all international

10



agreements negotiated and concluded by the Eurdpaian is all fields of activity,
including the CFSP, which, unlike other fieldsnat subject to any special
procedure”. Special procedures are provided irireragies for the Common
Commercial Policy (Article 207 TFEU), DevelopmemtiBy (Article 208 TFEU) and
Economic, Financial and Technical Cooperation whild countries (Article 212

TEEU).

Important here is that the EU has competence tmartain areas of the AFSJ,
and within certain constraints, as referred toi@arAs pointed out by the CJEU,
Article 218 TFEU provides for three types of progezs, with the CJEU in the
Mauritius case stating (Judgment: paragraph 5Bat ‘distinction is designed to
reflect externally the division of powers betwerstitutions that applies internally.”
Either the measure is exclusively or principaligoenmon foreign and security policy
measure, which an detailed AFSJ measure wouldeairithe Council will adopt the
measure after obtaining the consent of the Europaaimment, for specific types of
agreements, (Article 218.6.a TFEU). These inclissmaation agreements under
Article 217 TFEU. These could cover measures whitdrnal to the EU would use
the ordinary legislative procedure. It would be bk to also have a general
reference to measures which would need a spegialdéve procedure, as in the
Philippines case, but the more detailed provisiwosld have to be in a later
agreement, which would have to respect the spksgallative procedure. That later,
more detailed AFSJ agreement would need to follethird option in Article
218.6.b. with the Council operating “after conswtthe European Parliament”. It is
to be noted that the Article 218.6.b. option wondatmally have the Council acting by

a qualified majority (Article 218.8.) however theopision itself provides that the
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Council “shall act unanimously when the agreemenecs a field for which

unanimity is required for the adoption of a Uniat”’aThe issue of the possibility of
having to refer a matter to the European Coundigaesolved is not covered, leading
this writer to recommend that any problematic endéprovisions should first have
been legislated for internally. In addition the UKsh and Danish opt out provisions
under their various AFSJ protocols would have taddressed in the context of
related external AFSJ provisions. The internal sth@ompetences, subsidiarity and
treaty limitations on the AFSJ would also have¢adflected in any external

provisions with third countries or organisations.

C. Security strategies

The Strategy for the External Dimension of JHA, iferpart, speaks of an
increasingly interconnected world, with the needtfe EU to make JHA issues a
central priority in its dealing with third countsiéparagraph 1). It speaks of the need
to “respond to the security threats of terrorisngamised crime, corruption and drugs
and to the challenge of managing migration flowdiis needs to be done in the
context of “strengthening the rule of law, and podimg the respect for human rights
and international obligations” (paragraph 1). Theemal JHA strategy does say that

JHA issues are not “dealt with as consistentlyhay might be” (paragraph 13).

While the various UN treaties on organised crinmagdrafficking, and the

protocol to the Palermo Convention on human trhkiffig would provide a shared
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understanding of these crimes with North Africaattess, there is no such UN treaty on
terrorism. The EU’s definition on terrorism, set auCouncil Framework Decision
2002/475/JHA, would have to be used in externalti@is of the EU with regard to
any external counter-terrorism activity. Its receptas a definition will have to be
examined in the North African jurisdictions. The BOpes that the Mediterranean
countries will adopt and implement laws in linelwihe Euro-Mediterranean Code of
Conduct on Countering Terrorism 2005. This wastddaby British diplomats after
the Council of Ministers of Justice of the Arab baa drafted a Convention on
Terrorism in 1998 which was internationally criied due to the vagueness of their
definitions. This code defines terrorism as a comtioeat for EuroMed citizens,
(Wolff 2010, p.145). The code requires memberstahange information on a
voluntary basis on terrorists and their supponvoets”, requiring members to work
bilaterally to develop effective and operationalageration, (EEAS 2005, p.1).
Denying a safe haven for terrorists and refusimgntlasylum is required, as is the
sharing of best practices and expertise, to inctadenical assistance, (EEAS 2005).
Regional commercial agreements, such as the Aggheement 2001 are testament
to the fact that the North African countries arerenthan capable of making their own
arrangements in their own geographic space, indeperof both the EU and the
EU’s other ENP/ Euro-Med partners, if necessarye Ebro-Med code of conduct
emphasises the need iiater alia, promote good governance and human rights, and to
promote respect for all religions and interculturatierstanding, (EEAS 2005, p.2).
There are a number of minority groups in the Néfitican countries which would
benefit from the adoption of these principles. Ehswtements are also in line of the

EU’s own anti-radicalisation programmes (Commiss2005). The code expressly
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states that its members will “reject any attemgptadsociate terrorism with any

nation, culture or religion,” (EEAS 2005, p.2).

In addition to relations with the EU, it is wortbting that many North
African states still maintain close historical tiegh individual EU member states. In
particular “France has historically maintained eloslations with the intelligence
services of North African countries,” (Wolff 20146.,148) with the Madrid bombing
in 2004 leading to an increase in Spanish-Moroaoaperation, (Wolff 2010, p.149).
It would be expected that these bi-lateral relatiaould continue. Post the Arab
Spring, there is a potential for regional undergtags, and cooperation to develop, in

particular in North Africa, to the mutual benefitall in the region.

D. Relations with the North African countries

In examining the development of the external din@msf the AFSJ using the
constructivism and constitutional perspectivess itnportant to note that various
North African countries have requested that thef@dus on the issue of drugs
trafficking. Commentators have been asking if the“Bas the leverage” to “incite
these countries to cooperate on controversial $8s(leavenex 2011, p.120). A
shared interest in tackling a particular crime aveh lead to “strong incentives for
adaptation” (Lavenex 2011, p.122) in the absendbefraditional carrot of EU
membership. In contrast with Lavenex, this authould argue that the JHAcquis

covers both “the rule of law and respect for humghts,” (Lavenex 2011, p.123),
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with the CJEU irKadi (paragraph 83) (as referred to above) stating“thatto be
noted that the duty to respect fundamental rightsiposed, in accordance with
Article 51(1) of the Charter of Fundamental Rigbtshe European Union, on all the
institutions and bodies of the Union.” The devel@mof a multi-layered practitioner
and policy maker’s framework through “networked gmance”, while developing
any new area of operation, using Onuf style consitiism, all parties still have to
operate within their own legal frameworks, to ird#yfor example, those binding
individual drug trafficking officers which operat@thin informal drugs trafficking
networks, and the laws which bind EU’s own agendiesopol and Frontex. An EU
based drugs trafficking officer will have littleterest in a transnational law
enforcement operation involving drugs and organgede if a safe conviction is not
obtainable in some EU member state. Equally hdeiisprescribed by relevant
practice manuals as to how to operate, either wahparticular EU policing
framework or legal jurisdiction, or when acting leehalf of an EU agency. Equally,
the opening of negotiations will have to be apptbteough legal provisions at EU -
North African state level, which should set out fa@ameters for the negotiations,
and any finalised agreements would have to be ailyitoncluded. These are all
opportunities to ensure that there is a propemualanaintained between security and
freedom and justice provisions. These approacheéshenunderlying legal and
operational frameworks will inform an Onuf stylenstructivism in relevant
“networked governance” arrangements. As Lavenexshakherself “trust is unlikely
to grow if the basic institutional preconditionsaganteeing the respect for common
values are not in place,” (Lavenex 2011, p.122kédxtheless, Cardwell’s observation
that “constructivists claim that social realitiegdyexist by human agreement through

intersubjective understanding, and are therefoseeqtible to change,” (Cardwell
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2009, p.75), needs to be avoided when it comedtdie process and fundamental
rights, when engaging with third countries, or attgmpt to forum shop, with the
preference being to operate or litigate in a jucson merely because it has lower
fundamental or due process standards. The traditamstructivist approach to the
development of EU law enforcement and securitytesfiias is now encountering,
within the EU, an increasing constitutionalisatairthe EU legal framework,
highlighting significant legal tensions. As Nuohas pointed out, criminal law, “is
replete with values and ideologies, which are lsaavbid wherever and however the
field is addressed,” (Nuotio 2011, p.332). Thedeesmand ideologies are not yet
fixed at the EU level, even before we considerghks legal relationships with third
countries, with the basic principles of the EU, @&t in particular in the EU Charter,
but also in the ECHR and the shared constitutitraditions of the EU member state,

still needing to be robustly built into the EU AF8gal framework.

None of the North African states have either openal or strategic
agreements with Europol, although successful doosder law enforcement
operations have been conducted. Europol was as#tbtd open negotiations with
Morocco as far back as 2000, (Council DecisionoMarch 2000), none of the other
North African countries having gttat far. However no agreement, either strategic or
operational, has so far been signed with eitherddaw, or any other county in North
Africa. The Europol Review 2011 does refer to @neniching of an online platform
for experts on “North Africa and Middle East Upngi (page 24). The European
Judicial Network-crime (EJN) seems to be maintajrarbroader range of network

contacts than either Europol or Eurojust, maintegmetworks with both the Platform
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of Judicial cooperation from the Sahel Countriesicl includes Mauritani&the
Moroccan network of international judicial coop@vat which deals with both civil
and criminal matters, and the EuroMed Justicerbjgxt. This is all part of a general
global trend to develop regional judicial network®rder to combat serious

transnational crime, the fruits of which still haweebe established.

The EuroMed Justice Il project, which is runnimgrh 2011-2014, is
focusing on supporting the development of the mastrcapacity and backing the
modernisation of justice, including an improvedessto justice. The EuroMed
Police 111, also running from 2011 to 20%4s focusing on enhanced cooperation
on counter-terrorism, THB, money laundering, dmadficking, financial crimes,
weapons trafficking, to include CBRN;yber-crime and new forms of criminal
offences. The general political framework seems twhe sufficiently in place to
lead to greater law enforcement practitioner engnaye with most of the North
African countries, with the first conference of #Beneral Directors of Police and
Security forces of EU and ENPI South countries relsladrid (Spain) on the 11
July 2012, on the topic ¢fFight against Drug-Trafficking and Money-
Laundering”, with all of the beneficiaries, withetlexception of Tunisia, sending
delegates to the meeting. Europol, Interpol and @E®Rere also present as were

delegations form 20 of the EU’s 27 member states.

% Documents for which are available on the UNDOC wi¢d, under legal tools - international
cooperation networks.
* The beneficiaries of Euromed Police IIl are thefite's Democratic Republic of Algeria, the Arab
Republic of Egypt, Israel, the Kingdom of Jordaabhnon, (suspended, the Syrian Arab Republic),
the Kingdom of Morocco, the Palestinian Authoritydahe Republic of Tunisia.
® Chemical, Biological, Nuclear and Radiologicahak.
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One example of interesting developments in the aféath police and
judicial cooperation is with Tunisia. In additiom participating in EuroMed II-
Police, the Tunisian Ministry of Interior has begarking with the International
Organisation for Francophones, to obtain Frencleeggor the training of police,
to deal with the elections and to secure tourisasy (Commission 2012). It is
therefore reasonable to expect that this Tunisi@méh cooperation will develop
further in the future. In the area of criminal jast the EU issued a list of
recommendations in June 2011, in order to impradecjal cooperation to include
Tunisia joining the CoE Convention on the Transfiefentenced Persons, of
convention of 1983 (Commission 2012, p.12). Thereanticipates the
development of an action programme which is begxgtbped by the EU in
conjunction with the Tunisian authorities. A coggen unit has been set up
between Tunisia, Eurojust and 8 EU member statedeal with the recovery of
assets transferred abroad by the Ben Ali familytiar work, in conjunction with
the World Bank, is anticipated in the recoveryled Ben Ali frozen assets,

(Commission 2012, p.13).

Regional cross border law enforcement initiativegside Interpol, are less
common. However in the EU’s external neighbourhdadh the South East

European Law Enforcement Centre (SELE&)d the Central Asian Regional

® Whose membership comprises Albania, Bosnia & Heima, Bulgaria, Croatia, Greece, Hungary,
FRY Macedonia, Moldova, Montenegro, Romania, SetBlavenia and Turkey.
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Information and Coordination Centre (CARICO) Kazakhstan, provide models for

possible developments in North Afri¢a.

E. Conclusions

There is clearly a drive to develop external AR8atrons with North African

countries for operational reasons. If this progese develop it is necessary to pin
down exactly where the competences for these denedats are provided for in the
EU treaties, and to what extent the EU is actuadsted with competence to act vis a
vis its legal relationships with its own membetteasa Some clarity on these points are
beginning to emerge with recent CJEU case lawdtit@n, it is necessary to

develop the correct methodological approach taltheelopment of these
relationships if they are to be effective, not jiuetn a law enforcement practitioner
perspective, but also from a law and justice partspe It is for this reason that a
multi-layered law enforcement practitioner led fmetked governance” model, which
appears to correctly reflect what is actually hagpg on the ground, but embedded in
the legal and justice frameworks of the EU andn&snber states represent the best
approach for progress. This author would argueatapting an Onuf style
constructivism, allied to a constitutionalisatiggpeoach would provide the most

effective analytical framework, both for understengothe processes in play, and

" Whose membership comprises Azerbaijan, Kazakh&igmgyz Republic, Russian Federation,
Tajikistan, Turkmenistan and Uzbekistan.
8 For a further discussion on the SELEC and CARIGQ their relationships with the EU see O'Neill
2013.
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ensuring that the final result of these developsiant acceptable within the EU legal

and justice framework.

Given that the traditional carrot for the adoptafrthe EUacquis
membership of the EU is not on offer to the Norfnan states, developments are
much more likely in areas of direct interest to Nwth African states, namely drug
trafficking, where openness to EU operational séadsl and norms is much more
likely. Even within the EU drugs trafficking wasetfirst developed, with Europol
originally called the European Drugs Unit. As theedl of trust and mutual
understanding developed in the EU, member states prepared to develop into
other areas. It was only post 9/11 that the EU nezratates themselves were
prepared to countenance any cross border coopeiattbe area of counter-terrorism.
It is to be presumed that effective cooperatiormwaind between North African states
will follow along the same path. There is a neadiie North African countries to see

tangible benefits arising in their relationshipwihe EU.

This author is of the view that aiming to effectiveooperate in the area of
counter-terrorism, in particular cross border laioecement operations, a subject
matter in which the EU itself has limited capadity a visits own member states,
before a level of trust and understanding has dgeel in areas such as drugs
trafficking, is, in the view of this author, appobeng the problem from the wrong
direction. It is to be hoped that traditional bielal relationships between individual
North African states, and individual EU memberesawill address any cross border
counter-terrorism issues that will arise in praeiic the meantime. The Spanish

Minister of the Interior is already talking aboatilitating “the development of
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multidisciplinary investigation teams with thirda®s,” (Rubalcaba 2011, p.19).
Tackling the transnational drug trafficking routerh North Africa into Spain would
be an interesting first cross-border law enforcenpeoject. The correct legal
framework and methodological approach needs tao Ipdace in order to ensure that
these opportunities are properly developed, fobteefit of EU internal security, and

the AFSJ in general, as well as for the benefihefrelevant North African state.
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