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Introduction

The Corporate body, as traditionally recognisethm British and
Irish jurisdictions, evolved during the industrialolution of the 18 and
19" centuries. The first modern form of a company wescribed in the
Joint Stock Companies Act 1856, with companies riadeing granted
the privilege of limited liability a year earlieunder the Limited Liability
Act 1855 The company was designed to meet the requirenudritse
business culture prevalent in those jurisdictiohghat time, with the
resulting concepts and corporate design contintonghform academic
debate and legislative practices at the dawn o2iffeentury.

Similarly, the corporate entities and legal persahgh evolved in
our EC partner member states were designed to tineateeds of their
own particular jurisdictions and to counter thetigatar economic and
political environment of their own time and pladéwe corporate entities,
which now dominate the commercial landscape of WasEurope, are
many and diverse. To date, corporations have bestures of their own
legal jurisdictions, and have not ventured abrdadyther jurisdictions,
except perhaps in the guise of branches, with thiee reubstantial aspects
of international corporate behaviour being dealthwby way of a
subsidiary being registered in the other countng laeing wholly subject
to the corporate law of that country. With the auvef globalisation,
however, and with the growth in numbers of muliio@dl companies, the
international perspectives of corporate law havaedo the fore. This
development has been added to by the continuinge dri a European
level for closer integration of the laws of the nin states of the EC,
pursuant to the European Community’s objectives.

The European Community, pillar 1 of the Europeariobhis the
source of the current programme for European Catpdrarmonisation.
The European integration dynamic is based on teatyrof Rome 1957,
as amended, whose overriding impetus has been;

1. the promotion of free movement of goods, pers@esvices and
capital,
2. the development of a Common Commercial Poling, a

! Stair Memorial Encyclopaedia, Butterworths.
2 since the coming into force of the Maastricht Tyek092.



3. the development of European Competition Lawhwitany of the
other policy areas currently being developed by EH being seen as
ancillary to the aforementioned policy objectives.

Since the inception of the EC, the pace of Europei@gration has
been quickening rapidly, albeit from a slow starith a wide range of
matters, such as car number pldtbaying been seen as fair game for the
integration process, until the passing of the Micdst Treaty in 1992,
which, for the first time, included within Europelaaw, the principle of
subsidiarity, with the allied principle of propamality.

The concept of Subsidiarity is now enshrined, ® é¢xtent that it
affects pillar 1 of the EC, in Article 5This article recognises that the
Community must “act within the limits of the poweassnferred upon it
by the Treaty and the objectives assigned to #ih&rThe article goes on
to say, however, that
“in areas which do not fall within its exclusive mpetence, the
Community shall take action, in accordance with thenciple of
subsidiarity, only if and in so far as the objeet\of the proposed action
cannot be sufficiently achieved by the Member Stated can therefore
by reason of the scale of effects of the propos#idrg be better achieved
by the Community”.

While this issue of whether the aforementionedckrtis legally
enforceable, together with how best to prove a casker this article, as
opposed to merely using it as an administrativpaditical tool, remains
outstanding, the application of the concept of gli@sty to the area of
Corporate law is worth examining. While it may bghim the exclusive
competence of the EC to take measures in pursuitedfgoals of free
movement, the Common Commercial Policy, and indivelopment of a
Competition policy, Corporate law harmonisation nst within the
exclusive competence of the EC. To the extent tBatporate law
harmonisation is within its competence, this idhvared competence with
the member states, and any initiatives taken byE@eafter the coming
into force of the Maastricht treaty, could be suobj® the subsidiarity
provision. This has been reflected in the writimjssome academics,

3«A Legal Analysis of SubsidiarityAG Toth in “Legal issues of the Maastricht Tre3tgdited by O
Keeffe and Twomey, Wiley Chancery, 1994.

* “Subsidiary: Principle and Practié¢e Tom Burns, Lecturer in Law, Napier Univeristy,995) Scots
Law Times 67.

® Otherwise known as the Treaty on European Uni@219

® Post Amsterdam.

" “European Company Law —Towards Democrdcgharlotte Villiers, European Business Law
Library, Ashgate, 1988.



and should be kept in mind when examining the pbss$uture routes for
development of the Company law harmonisation progna. It is
Interesting to note that the main corporate lawrtwanisation provisions
currently enacted have all been enacted prioréoctiming into force of
the Maastricht treaty.

Harmonisation to date

The legal bases utilised for the EC corporate lanmonisation
programme, which to date accounts for nine corpolat directives in
force? and four pending,are the right of establishment provisions in the
Treaty of Rome, Articles 43 to 48.n addition, Article 293" provides
for the enactment of provisions to facilitate thetwual recognition of,
inter alia, companies, to include “the retention of legalspeality in the
event of transfer of their seat from one countryatmther, and the
possibility of mergers between companies or firrmgegned by the laws
of different countries”. The transfer of a compdrmm one jurisdiction to
another became an issue in Daily Mail case”” which will be referred
to later.

The European Corporate harmonisation programme been
classified by academics,into four generation¥, with some of the
directives being precise in their requirements, amiders taking a
minimalist approach. The first generation of direes" is perceived as
being prescriptive, having been heavily influenbgdhe Germanic style
of law making. The second generation of directivesttempted to
facilitate the “different approaches of the Meml&tates and business

8 See Schedule attached hereto.

° The draft fifth directive, the per-draft ninth,adirtenth and draft thirteenth directive.

19Ex. Articles 52 to 58 EC Treaty.

" Formerly Article 220 EC Treaty.

2R v. HM Treasury and others ex parte. Daily Mail and @&l Trust plc [1989] 1 All ER 328.

13 Op. Cit. Footnote no. 7.

14 As per Heinrich SiedentopfThe Implementation of directives in the MembereStah Heinrich
Siedentopf and Jaques Ziller (edsMaking European Policies work: The Implementatioh o
Community Legislation n the Member Sates, VVo(Shge, London, 1988,) 169, at pp. 172-73, quoted
in “European Company Law —Towards DemocrdcZharlotte Villiers, European Business Law
Library, 1988.

!> The First and Second Corporate Law directives.

® To include the Accounts directives, while the Thiand Sixth directives tend to show the
characteristics of the first generation, rathentttze second generation of directives. SEartypean
Company Law —Towards Democratyzharlotte Villiers, European Business Law Library



practices” with the “German influence” becomings$eobvious™’ The
third generation of directives have been classiBsdbeing the “new
approach directives® with a focusing on “what is to be achieved rather
than how” that was to be achieved. The “third gaten” tend to be
fairly short, as in the case of the Twelfth Dirgeti which contains only
nine articles, leaving details to be fleshed out vegry of national
implementation by the member stat2sThe latest generation is the
“fourth generation” of directives, which encompdks draft thirteenth
directive on take-overd, having being referred to as “framework
directives”.

A difference in approach amongst the directives loamnever been
identified, with the third and sixth directives,thdeing classified in the
same generation, but exhibiting radically differiagproaches. The third
directive, dealing with mergers, “goes beyond odiwating existing
laws”,** while the sixth directive, dealing with division companies, is
not even obligatory; and if implemented by a member state, merely co-

ordinates national provisiorfs.

It is worth noting that while “companies” covered Article 58 of
the EC Treaty is broad in scoffethe harmonisation programme has
evidenced a keen interest, firstly, in public liedt companies and
secondly in private limited compani&swith the sole exception of the
twelfth company law directive, all the directivesavie either been
exclusively concerned with public limited comparfig®r both public
and private limited companiés.Other types of companies, such as
unlimited companies, have not been addressed at all

" Op. Cit. Footnote no. 7.
' Ipid.
1 Ipid.
20 of the 18" February 1989, [1985] OJ C 64/8.
2L Op. Cit. footnote no. 7.
2 this apparently has been accounted for by AdoHqu®ria Martin in Ea Fusion y La Escision:
Tercera y Sexta Directivasn E Garcia de Enterria et al (eds)fratado de Derecho Comunitario
Europeo, vol It (Civitas, Madrid, 1986) 27, at p. 29 (quoted bhatlotte Villers in European
Company Law —Towards Democratyzuropean Business Law Library, 1988, on the b#ws “The
non-imperative character of the Sixth DirectivénBuenced by the fact that divisions are much more
scarcely implemented in practice, and their taxlications as well as their theoretical distinctions
would make it much more difficult to impose themaim obligatory manner”.
% Op. Cit. Footnote no. 7.
24 “not being restricted to specific legal structuoeso specific categories of owners and sharehslde
in “The Commission’s Programme for Company Law Harnatiois: The Winding Road to a Uniform
European Company LawZGisbert Wolff, “EC Financial Market Regulation and Company Law
gélads Andences and Stephen Kenyon-Stade, Sweet ara/dél, 1993.

Ibid.
% Second, Third and sixth directives.
%" First, forth and seventh directives.



While it is recognised that different national stards may “impair
comparability, increase the cost of cross-bordmndactions, and impede
establishment or distort competitiofi”, necessitating some form of
harmonisation, the current European Corporationggamme, while
utilising directives, appears to have not merdiaeanonisation effect, but
often results in an upwards harmonisation, or oation of particular
areas of law pertaining to companies. While sonaglamics believe that
the use of directives, as opposed to regulatidnsself, “reflects a desire
to accommodate the different economic and cultocaltexts™® of the
various jurisdictions within the EC, Schmitthoffiserceive®’ that the
directives have been written in such a way as &l l® the “virtual
unification of national company laws under the gus$ harmonisation®

It is necessary to observe that the European Cosonisioes not
have the authority to pursue the unification of s with respect to
companies, as an end objective, but rather anydrasation “should be
directed towards achieving the Treaty’s objectivBsth so doing any
such initiatives taken after the coming into footghe Maastricht Treaty
will be subject to the principle of subsidiarity reently enshrines in
Article 5 of the EC treaty.

The potential emergence of “culture”, pursuant tticke 151 EC,
as a fully-fledged legal concept could also havgearing on corporate
culture in the context of harmonisation. The ECJ &laeady utilised the
culture concept in other contexts, such as in tieéeption of the French
film industry from the provisions dealing with tifeee movement of
goods in the Cinéthéque cddeand the Federacion de Distribuidores
Cinematografico$ case. Given that the concept of culture, which was
inserted by Article 128 TEU also appears in the femtlam Treaty, could
indicate that this is a concept which is waitinghe wings.

Equally, any move to respect the subsidiarity miovis must
avoid creating a repetition of the “Delaware effexttffered in the United
States, which arose as a result of incomplete umifg of the states laws.

%8 |bid.

29 Op. Cit. Footnote no. 7.

30 quoted by Villiers, Op. Cit. Footnote no. 7.

31 Clive M. Schmitthoff (ed.) The Harmonisation of European Company LgWKNCCL, London,
1973)

32 Op. Cit. Footnote no. 7.

% Joined Cases 60 and 61/8hethequev. Generation Nationale des Cinemas Franddi985] ECR
2603 [1986] 1 CMLR 365.

34 Federacion de Distribuidores Cinematogréafico&stado Espafiol et Unién de Productores de Cine
y TelevisionCase C-17/92.



The Daily Mail judgement is a case in point. To date there appears to
have been no “pronounced or observable “Delawafect®f across
Member States” of the EC, but as has been pointeécbe Wolf, “the
tightening of requirements imposed upon pubic Behicompanies may
well have increased the attractiveness of privatgtdd companies,
especially for small and medium-sized undertakitigs.

The Fifth and Thirteenth directives

The most ambitious aspects of the European Comporat

harmonisation programme to date, are those diestivhich are not yet
in force, namely the proposed fifth, ninth, tentimda thirteenth
directives®” Both the fifth and thirteenth directives have mmowo be
highly controversial, and have gone through maraftcstages, with the
ninth and tenth barely getting off the starting did®. These draft
directives are highly ambitious, with their aim mgito introduce into
some member states the corporate culture of otlemnbar state, and
there in lies the problem.

The draft fifth corporate law directive containstiim it many
controversial issues, amongst them the mandatdrgduction of the
“one share, one vote” principf& The most controversial aspect however,
Is the proposed participation of workers in theisiea making process of
the company’® The objective of the fifth company law directive to
“require employee participation in public limitedrapanies which (alone
or with subsidiaries) employ 1,000 or more personBis representation
of employees by way of worker directors, works aolsn or by way of
“a system established mpllective agreement®. The directive initially
required a two-tier management structure, followitige Germanic
tradition, with the company being “managed by a agmment organ

®Rv. HM Treasury and others ex parte. Daily Mail and @exl Trust plc [1989] 1 All ER 328.

% Op. Cit. Footnote no. 24.

3" The draft fifth directive seeks to regulate theisture of companies, to include the issue of worke
participation, the pre-draft ninth directive propssto deal with the transparency of relationships
between enterprises, and the tenth draft directieals with the transparency in mergers and
acquisitions throughout the Community, by extendihg application of the "3 directive to cross
border mergers and acquisitions.

3 Op. Cit. Footnote no. 24.

% |bid.

40 CCH - British Company Law and Practice, 1997 CGliti&ns Limited.(CD Rom)



under the supervision of a supervisory orgdnThe third draft of this
directive, however, has made allowances for theameral board of
directors in use within the UK and Ireland.

The draft tenth directive on cross-border merggrpublic limited
companies has only ever reached the first readmghe European
Parliament, due to its parallel requirements forkeo participatiorf?
while the proposed ninth directive, on the transpay of relationships
between enterprises, has suffered an ever worsehfaving only reached
the pre-draft stage.

It had been envisaged that the draft fifth compkaw directive
would be complimented by the European Works Coulsrective
1994% which has already entered into force pursuanthéo European
Labour law programme. However, with the delay ia tmplementation
of the fifth corporate law directive, and with noagtment date currently
in sight, the resulting half way harmonisation aWvlin a specific area
may of itself hamper the “restructuring of indussriwithin the internal
market and reduce the mobility of companiés.”

The draft thirteenth directive on Take-Overs

The proposed thirteenth corporate law directive Ideaith
company take-overs, and falls into the fourth gaten of directives
referred to earlier. In compliance with the reqoests of subsidiarity it
sets out principles, leaving to the member stabes manner of their
application in accordance with “their national gmss and their cultural
contexts™ It straddles what in some jurisdictions is cldesif as
company law, but in other jurisdictions is classifias securities law. The
thirteenth directive emanates from the commissiam# which deals
with “company law, industrial democracy and accotstandards”
while the complimentary issue of insider tradingcaered by way of a
directive which emanates from the “Commission’st wavering stock
markets and securitie&®.

L “Corporate Law The European DimensipRorward by the Right Honourable The Lord Maclafy
Clashfern, the Lord Chancellor, Butterworths 1991.

2 Op. Cit. Footnote no. 24.

“3 Council Directive 94/45/EC of 22 September 1994.

4 Op. Cit. Footnote no. 24.

> Op. Cit. Footnote no. 7.

“© Op. Cit. Footnote no. 24.



The proposed directive has to be evaluated in tmegt of the
differing cultures of the EC, which has resultedthe predominance of
company take-overs occurring within the United Klogh, with other
member states of the EC utilise a “fusion model daralgamation of
companies®’ Other differences in corporate cultures between WK
and most of the rest of Europe need to be takem aucount. On
mainland Europe issues such as the relatively smatber of companies
listed on the various national stock exchanges,’ thaall proportion of
shares that are publicly traded”, with most sharemg “retained in
private hands”, the greater use of bearer shargsther with the “greater
use of debt financing” and “relatively little equiinancing™® result in an
imbalance in impact of the draft thirteenth direeton the member states
of the EC.

The thirteenth directive attempts to harmonise etivity which
predominantly occurs within the United Kingdom, andhose
implementation would make the work of the City’'sk&sover panel
effectively redundant. Much of the academic debaithin the United
Kingdom in this area has concerned the relativeitmmand demerits of
the Take-over panelis a visthe proposed provisions of the thirteenth
directive. The City Take-over panel, a self-requtatsystem for the
city's take-over code, covers ‘“take-over and mergensactions,
however effected®® where “the acquisition candidate is a public
corporation, listed or unlisted, and considereddsed in the United
Kingdom, the Channel Islands or the Isle of Manactually resident in
the Irish Republic and listed on the Stock Exchawogets Unlisted
Securities Market’

While the proposed draft directive is modelled be tJK Take-
over code’ albeit with some structural weakness, which copgtl be
addressed, the directive, by its nature, proposgwdvide a regulatory
system based on the rule of law. The Code, in ashthas always
operated in a non-legal context, while recognigingsuant toDatafin?
and Guinness® the need to be subject to judicial review. It pdes a

“"“The Draft thirteenth EC Directive on Take-ovVellsS. Sealy in EC Financial Market Regulation
?Snd Company Laly Mads Andences and Stephen Kenyon-Slade Sweetlandell, 1993

Ibid.
%9 City Code, Introduction, paragraph 4(a) and (b).
0 “The Proposed Thirteenth Directive on Take-oversravelling the United Kingdom’'s Self-
Regulatory SuccessDr. Stephen Kenyon-Slade and Mads Andenas, B€C “Financial Market
Regulation and Company Ldwads Andences and Stephen Kenyon-Slade SweeViamavell, 1993
1 Op. Cit. Footnote no. 47.
*2R. v. Panel on Take-overs and Mergers, ex p. Dafi[1987] QB 815 .
*3R. v. Panel on Take-overs and Mergers, ex p. GuinnesgpR0] 1 QB 140.
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quicker, cheaper, and more flexible method of ratjoh>* which could
not be matched by a system “based on legal rulitigBhis flexibility is
particularly of relevance in the context of hostiske-over bids, often
effected by way of dawn raids. Concern has beemesgpd that the
implementation of the draft thirteenth directiveultb give rise to
litigation being utilised as a delaying tactic @ké-over situations®

The proposal of the draft thirteenth directive, whexamined
through the lens of the subsidiarity provisionsAoficle 5 exhibit some
serious flaws. National provisions for regulatiag¢-overs are already in
place within the UK, to cover both internal take=osituations, and the
take-over of a UK company by a non-UK company.ah ¢herefore be
argued that it would be incorrect to say that ‘fineposed action cannot
be sufficiently achieved by the Member States aad therefore, by
reason of the scale or effects of the proposedrmadbe better achieved by
the Community®’ It is respectfully suggested that the proposed
thirteenth directive, along with the fifth, nintmd tenth directives, now
fall foul of the subsidiarity provisions, and th#te programme of
Corporate Harmonisation has reached an awkwarghtiimsurmountable
road block. The question of whether the British eyonnent wishes to
make UK companies more vulnerable to hostile taker than the
companies on mainland Europe is, of course, a a@pasue>® By way
of an aside, the potential future argument of difig corporate cultures
could, at some point in the future, come into pfathis situation.

Corporate governance

Another issue which is currently being debatedraingernational
level is the issue of Corporate Governance. Theesotidebate has been
reflected in the UN Draft Code of Conduct on Tratigmal Corporations
1982°° This document operated by way of a preliminaryneiration as
to the nature of companies, recognising that thelaisodeveloped to
meet the needs of the Industrial Revolution of 188 and 19 centuries

** This is very important in the context of dawn gidhere time is of the essence.

5 Op. Cit. Footnote no. 47.

5 Op. Cit. Footnote no. 47.

> Article 5 EC Treaty.

%8 Op. Cit. Footnote no. 47.

*9in effect a resolution of the UN General Assembijtiated by the UN Commission of Transnational
Corporations, with the UN Centre on TransnationaipBrations acting as its secretariat.
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no longer satisfactorily meet the needs of so@etyusiness on the verge
of the 2% century.

Corporations are still artificial legal entities bilical tied to one

legal jurisdiction, owned by shareholders, who apipdirectors, whose
sole overriding objective is to make money, allveithin the confines
imposed by the legal jurisdiction to which they &esl. An examination
into the nature of the obligation a company is peed to owe, or is felt
it should owe to “shareholders, workers, credit@snsumers and the
public at large®® recognising that a company is a creation of law,
granted the privileges of incorporation by a Statieich cannot be left to
override valid competing claims from other sectofssociety. As one
academic has put it so eloquently,
“What .. we are afraid of is that this powerful ¢chae, which so
successfully grinds out the goods we want, seente taunning without
any discernible controls. The young lad masterimg technique of his
bicycle may legitimately shout with pride “Look Map hands” but is
this the appropriate motto for a corporate sociéty?

It is possible that the European Community, whigtparticularly
sensitive to international law developments, vatlsome stage attempt to
reflect the development of thinking in this areaotigh its corporate
harmonisation programme, and member states whigHeas radical in
outlook, may come under pressure to amend theislédiye provisions
accordingly, although such attempts could also caonger scrutiny from
a subsidiarity context.

Daily Malil

The current situation of European Corporate Lawnaemsation, of
itself, is throwing up some interesting argumestsne of which have
already come to court in the guise Bfv. HM Treasury and others ex
parte. Daily Mail and General Trust pfé.This case was an attempt by

60 Allen, “Socialising the CompahyReferred to in Perspectives of Corporate GovernatcBr
Saleem Sheikh and Professor SK Chatterjee, Gorforate Governance & Corporate Contiol
Saleem Sheikh and William Rees, Cavendish Publishimited, 1995.

1 Mason, The Corporation in Modern Sociétyreferred to in Perspective on Corporate
Governanck Dr Saleem Sheikh and Pofessor SK ChatterjeéCorporate Governance & Corporate
Control’ Saleem Sheikh and William Rees, Cavendish Puiplishimited, 1995.

6211989] 1 All ER 328.
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the Daily Mail newspaper to exploit the lower tagatrates applicable to
Corporate Capital Gains in the Netherlands, atttpense of the British
Inland Revenue.

The Daily Mail case arose from a valiant attemptutdise the
provisions of the EC Treaty, namely Articles#8ead in conjunction
with Article 48 EC® The argument in this case was that a legal p&son
Is equally entitled as a natural person to exertise right to free
movement within the European CommurftyAccordingly the Daily
Mail plc, having being registered in the UK, shouidve the right,
without any controls, to move to the Netherlandsvayk. This situation
would be facilitated by reason of the fact that thK recognised a
company on the basis of its siege statufdirehile the Dutch authorities
utilised the siege real test, for taxation purpg&éshile also utilising the
siege statutaire for Corporate Law purposes). HeweWK fiscal law
requires a company to have its centre of managearmhtontrol within
the UK, while Dutch law will allow a company to abtish itself in the
Netherlands by locating its central managementcandrol there, without
being registered in that country, and thereby acguDutch nationality.

The ECJ heard the matter by way of, what was thenArticle
177° reference from the High Court in London. The E6Jnd that in
the present state of Community law, the currentlvened Articles 43 and
48 of the EC Treaty, conferred no right on a conyganorporated under
the legislation of a member sate and having itsstexged office there to
transfer its central management and control toteranember stat®.It
would appear therefore that EC secondary law doésas yet facilitate
that which is clearly provided for in the EC treaBqually, the ECJ
utilised the term, “present state of Community lawhe possibility of
Community law developing to permit such an operaib some time in
the future is not ruled out.

% Formerly Article 52 EC

 Formerly Article 58 EC.

% As long as it is not a non-profit making entity.

% pursuant to EC Council Directive 73/148.

67 Recognition of a Company as being within the fliggon by reason of it being registered within the
jurisdiction.

% Recognition of a Company as being within the fliggon by reason of it having its principle place
of business or centre of management within thegliztion.

% Currently an Article 234.

0 And that EC Council Directive 73/148 conferred right on a company to transfer its central
management and control to another member state.

13



New corporate structures

As referred to earlier, the European Corporate lgargation
programme appears to have encountered the priraigebsidiarity, and
discovered that it has a problem. Certainly theiees tbeen little
development in this area since the passing of thadtficht treaty. The
second area of European Corporate law requires saamination. The
area of European Corporate structures, such agxisting European
Economic Interest Groupings, or the proposed Sasidturopea or
European Company, has added a radical new dimerisionot only
Corporate Law, but to European Law in general. Legéties are being
developed, which while requiring the jurisdictiohame member state to
give them birth, once in existence, appear to iithabnew legal
jurisdiction, the supranational jurisdiction of tB€, and thereby exhibit
capabilities, such as free movement, not avail&bleegal entities more
closely tied to a national jurisdiction. The tieghwnational jurisdictions
have not been completely severed, but have beeathgteosened, and
the potential impact of development of the curi@ricepts could lead to
a radical transformation of the European Corporéedscapes,
particularly with regard to transnational corparas. Equally, as the
European Corporate structures are, by virtue af theture, validly “by
reason of the scale or effects of the proposedrmadbe better achieved by
the Community”, they do not fall foul of the subisidty provisions.

EEIGs

One of these European structures is the EEIG, theodean
Economic Interest Groupirlg,is a new legal entity, which can be utilised
by both individuals and corporate entities. Basadte French GIE%,
this is the first legal entity to be governed byraform set of community
rules, regardless of in which member state it c®iporated. Equally, the
EEIG could be incorporated in one Member State, @rluce business
exclusively in another member state. The EEIGlegal entity composed
of members exhibiting “economic multinationality”® i.e. conducting

" Introduced on the #5July 1985 by Council Regulation (EEC) 2137/85,.@99, 31/7/85, page 1-9.

2 The most well known internationally being AirbusdaAriane Espace.

"*The European Economic Interest Grouping (EEIG) Hiest European Legal Vehicle for co-
operation between enterprisdsy Dirk Van Gerven in European Economic Interest Groupings — The

14



business in two different member states of the &dising the “siege
real” test rather than the “siege statutare” té#t.company, in order to
be a member of an EEIG must both be incorporatedmember state of
the EC, and have their central administration witthe EC. For the
benefit of German fiscal law, a distinction was meeade between legal
capacity of an EEIG, and legal personality. An EBEi&s, under the
regulation, legal capacity, but it is left to thmelividual member states to
determine whether legal personality is to be gkdhntdhe UK
implementing legislatioi provides that the EEIG is to be a body
corporate, with many of the features of a partniprsiithout actually
being recognised as a partnership. It is not reésegnas a European
Company. Equally, the objects of an EEIG are todagy different from
either a company or a partnership, with the thossue of the non-
harmonisation of fiscal regimes being avoided hasBEIG is transparent
for tax purposes. While an EEIG is supposed todbeaig to promote the
interests of its members, and not with the purpafsmaking profits, it
may make profits, which are only taxable in thedsaof its member&.

While there are many detailed provisions dealinthwie nature
and capacity of an EEIG, from a European Integnapierspective, one of
the most interesting aspects of an EEIG is its titpbirhe EEIG is the
only non-natural legal entity currently enableckercise the right of free
movement ostensibly granted to all legal entitigshHe EC Treaty. Under
Council Regulation 2137/85, it is possible to tfanshe official address
of an EEIG from one member state to another witHmating to go
through any winding up or re-incorporation process/en though the
applicable law will change in the process.

It is hoped that the creation of a legal entityisitig rules common
to each Member State would enhance mobility of reniges, albeit to a
limited extent, together with “cross-frontier coesption in the European
Community”/’ thereby advancing the concept of a true singlejan
market. This EEIG goes some way towards this olvgathile avoiding
the problems being encountered by the proposedpearoCompany, the

“Societas Europea.”

EEC Regulation and its application in the Membeat&t of the European Commufiitiditors Dirk
V.A. Gerven and Carel A.V. Aalders. Kluwer 1990.

" As utilised by the United Kingdom and Ireland.

> European Economic Interest Grouping Regulatior@91$!1 1989 No. 6380.

® Op. Cit. Footnote no. 73.

" bid.

15



Societas Europea

There is currently a proposal on the table for bRean Company,
otherwise known as a Societas Euroffe@ihe proposal is for a “free
floating entity” not tied to the jurisdiction of gnmember state, but
attached directly to the supra national jurisdictioreated by the
European Community. The proposal was originally put forward in
1970, but due to the need to develop complex stipgomechanisms to
enable such a legal entity to come into beingntdude insolvency and
taxation issues, the proposed Societas Europetlli®rs the drawing
board. Like the proposed"Hirective, with respect to nationally based
companies, the SE proposal utilises the workergyaation model for
corporate decision making.

As the current proposals stand, while the supranatijurisdiction
Is to give the European Company validity, the detai how the entity is
to operate will be left to individual member statesfill in. As it is
proposed that the European Company would be ablex¢ocise free
movement within the EC, once created, this propesalld appear to
give rise to at least 15 varieties of Societas geaoinhabiting the supra
national legal jurisdiction of the EC. The posstpibf a Delaware effect
increases greatly with the development of suchr&ejot, requiring some
harmonisation of the underlying corporate tax reggmn order to avoid
distortions in the market.

In contrast to the European Corporate harmonisgirogramme,
there have been recent developments in the gestaficthe SE. A
Commission communication of the " &ovember 1995 singled out the
need to “re-examine the question of worker involeaitnn the European
Company from a new anglé®. This led to the setting up of an
independent committee of experts, under Etienneigban®’ which
issued the Davignon reptfrtin May 1997. This report recognised the
ability of a successful SE to make a “major conttidn to exploit more
fully the potential of the European internal marketd hence to making
the European economy more competitive internatighalhe need for a

8 Proposal for a Council Regulation on the Stattita European Company, OJ C 263 16.10.89, page
41.

" The mechanism of taxation of distributions froratsia free floating entity would have to be
addressed in order to make a Societas Europedraatiae vehicle for investment.

8 The Davignon Report, May 1997.

8 Ppresident of the Societe Generale de Belgique fancher Vice-President of the European
Commission.

82 http://europa.eu.int/comm/dg05/soc-dial/labour/dawin/davien.htm
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trans-national legal entity recognised by EC lavdentified as a result of
the “increasing gap between economic reality agalleeality as far as
companies with European dimensions are concerngéing rise to
increasing complexity “particularly in terms of &dbon and decision
making structures.”

The road for the successful birth of the SE is sseikeeping the
SE independent from national corporate provisiamish a SE coming
into being either;
1. by way of the merger of two companies,
2. the creation of a holding company, or,
3. the creation of a joint subsidiary.

The possibility of the transformation of a natiosaimpany into a
SE was not considered. It would appear thereftuwa, the committee of
experts did not consider this to be a valid optiban SE can be kept at
arms length from national corporations, by permgittheir creation in
certain limited circumstances, then issues such sas#ficient
harmonisation of tax laws, etc., to facilitate tbperation of the SE
become less problematic.

The thorny issue of worker participation is deaithwn detail in
the Davignon report, with the suggestion that e€sershould individually
negotiate its own worker participation provisionsgognising that none
of the currently conflicting national provisions dhne issue should be
made mandatory for a trans-national entity suciinaSE.

Current state of EC Law and the implications for
doing business in Europe

Despite the promise of the EC treaty to provide tioe free
movement of legal persons across borders, pursoaaaticle 43, read in
conjunction with Article 48, and the provision withArticle 293 EC®
these promises have not yet been fulfiled by wdy secondary
legislation, as evidenced in thBaily Mail cas€® The corporate
harmonisation programme initiated was ambitioustsnobjectives, but

8 for procedures to retain “the legal personalitf’adegal entity “in the event of transfer of theit
from one country to another, and the possibilitynargers between companies or firms governed by
the laws of different countries”.

8 Op. Cit. Footnote no. 35.
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not withstanding the legislation passed to dateclviias smoothed out
some of the jarring differences between MembereStahere is still “no

possible means of transferring” the seat of a comp&om one

jurisdiction to another, or to “merge with compamniestablished in an
other Member State, or to bid for another companglen commonly

agreed rules®

The European Corporate harmonisation programmealsasbeen
described as being “unification by a different n&ffavhich, despite the
fears of the Delaware effect, is not in compliamgth the subsidiarity
provisions enshrined within the EC treaty since2l9%hile unification
of EC corporate law may certainly “increase tramspay and reduce
transaction cost&” this is not required by the internal market, nor
provided for by the EC treaty. To the extent thag tharmonisation
programme is provided for, it is subject to the sdiarity principle.
Therefore companies operating solely within onesgliction with limited
international business do not appear to be abdoe tseubjected to further
radical change by way of European corporate directi

A much more promising future can be envisaged ff@r $upra
national legal entities. The EEIGs have alreadyw@nopopular in certain
areas of activity, with support being afforded tbherh by the
Commissiof® under the REGIE programmi@.lt is possible that the
EEIG as currently constituted could be further eipt, and perhaps
developed to cover other aspects of trans-natmpelations.

The more challenging concept of the Societas Eaopa the
other hand, while showing some conceptual developnmeay prove to
be a long term goal, with issues such as underlgmgpean Corporate
Tax harmonisation being required, even to the échiextent of dealing
solely with the supranational corporate entity. Bosinesses currently
engaged in large scale European business the tdistdretween the
“economic reality and legal reality” as a result thie increasingly
complexity “particularly in terms of taxation andedasion-making
structures® will in the interim continue to be a fact of liftg the extent
at least that an EEIG can not be utilised to remidy situation. For
corporate entities interested in pursuing the EBIGion, a visit the
Commission’s web site is an essential startingtpoin

8 Op. Cit. Footnote no. 24.

8 Op. Cit. Footnote no. 7, referring to Schmitthoff.

87 Op. Cit. Footnote no. 24.

8 By DG23, Enterprise Policy, Distributive Tradesufism and co-operatives.
8 http://europa.eu.int/comm/dg23/gen-policy/regieawk/regie-network.html
% Davignon report, May 1997.
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European Corporate Directives
and UK implementing legislation.

First Directive (Directive 68/151/EEC [1968] OJ L6%) — public
disclosure requirements.

Companies Act 1985, s. 18, 35, 35A, 36C, 42, 3518) (5)(a), 711 and
Sch. 22 — originally European Communities Act 195/ 28.

Second directive (Directive 77/91/EEC [1977] OJ L26, amended by
Directive 92/101, [1992] OJ L 347/64) +aising and maintenance and
alteration of the capital of plc’s

Certain rules requiring non-—discrimination as beem shareholders and
law requires that any new issues of shares must fie offered to the
existing shareholders.

Minimum share capital of Public Companies c. £19,5trling.
Companies Act 1985, Pt. IV, V (except Ch. VIII) andll — formerly
Companies Act 1980, Pt. I, Il and Il and Compaes 1981, Pt. Il

Third directive (Directive 78/855/EEC [1978] OJ L2%/36) —Mergers
and Acquisition of Companies.

Companies (Mergers and Divisions) Regulations 1@8I71987/1991)
which inserted s. 427A into the Companies Act 1985.

Fourth directive (Directive 78/660/EEC [1978] OJ L22/11, amended
by Council directive of November 27, 1984 revisinghe amounts
expressed in ECU in the Fourth Council Directive, ective 84/569,
[1984] OJ L314/28) —Standard balance sheet and profit and loss
accounts. Minimum requirements re same to be nmteml Company’s
annual report.

Companies Act 1985 Pt. VIl — formerly Companies A881, Pt. | (see
also Partnerships and Unlimited Companies (AccQurégulations 1993
(S11993/1820).

Fifth Draft Directive (Commission’s Third Amendment of November
20, 1991, to the Proposal for a Fifth Directive [191] OJ C321/9)seeks
to regulate the structure of companies. Also qoastof worker
supervision. Provides that all worker representasivare elected by
secret ballot of the work force.

Sixth directive (Directive 82/891/EEC [1982] OJ L38/47) —re
dividing plc’s into different entities.
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Companies (Mergers and Divisions) Regulations 1@8l71987/1991)
which inserted s. 427A into the Companies Act 1985.

Seventh directive (Directive 83/349/EEC [1983] OJ 193/1) —re
consolidated accounts for groups of companies.

Companies Act 1989, Pt. | amending Companies A861®t. VII (see
also Partnerships and Unlimited Companies (AccQurégulations 1993
(S11993/1820).

Eight directive (Directive 84/253/EEC OJ L126/20) -Re common
standards for Auditors and auditing of companies.
Companies Act 1989, Pt. Il

Ninth (Pre — Draft) Directive — re transparency of relationships
between enterprises.

Tenth Draft Directive (Commissions Proposal of January 8, 1985,
[1985] OJ C23/11.)-Re transparency in mergers and acquisitions
throughout the Community. Extends the applicatibthe 3% directive to
cross border mergers and acquisitions.

Eleventh directive (Directive 89/666, [1989] OJ L3%/36)

Companies Act 1985 (Disclosure of Branches and BaAwkounts)
Regulations 1992 (Sl 1992/3178) and Overseas Caegpamnd Credit
and Financial Institutions (Branch Disclosure) Ragons 1992 (SI
1992/3179) (also implemented bank branches dired®9/117)) — see
pp. 3,788 and 3,790.

Twelfth directive (Directive 89/667, [1989] OJ L39K10)

Companies (Single Member Private Limited Compani@spulations
1992 (SI 1992/1699).

Thirteenth Draft Directive —+e take-overs Commission’s Proposal of
February 16, 1989 ([1985] OJ C 64/8).

See also the Accounts directives.
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