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COMMENTARY

MUTINY OVER STRICT SCRUTINY? INTERPRETING THE
 JUDICIAL APPROACH TO RACE-CONSCIOUS HIGHER |
"EDUCATION ADMISSION POLICIES*

by
" Davip H.K. Neuven, MBA, JD, LL.M. Any,, P,

_AND LAWANDA Warp, JD, PHD, cAND.#+
Intraduction o . ‘ -

* During the United States Supréme Court’s 2015-16 term, Fisher v.
Umversziy of Texas at Austin® (heremafter referred to as Fisher I and Fisher IT)
was hedrd for'a second time. The main issue in this case centered on ‘the
' questmn of whether the Univer51ty s‘implementation of its adinissions plan,
in conjunctlon with the state’s Top Ten Percent Law,” meets the two-prong
strict scrutiny’ ‘standard of first, bemg a compelling state interest and second,
a narrowly tailored means ‘to meet the stated ob]ectlve. Under the Top Ten
Percent Law high school students who graduate in the top ten percent of -
their class are eligible for automaticadmission to any public college:or-
university in Texas.* In its 2013 ruling in- Fisher I, the Supreme ‘Court
surmised that the Fifth Circuit Court of Appeals failed to properly apply the
strict-scrutiny analysis to the contested plan. The Fifth Circuit Court.of
Appeals ruled in the first appearance of Fisher I.in 2011 and the second in
2014 that the University’s admissions format is. constitutionally sound based
on a strict scrutiny'analy‘sis Since the application of the doctrinal framework
for strict scrutiny is at odds between the high court and the F:fth Cm:ult the
Supreme Court’s analysis in Fisher I1.is of great interest. ‘

In this article using colorblind discourse as a theoretical framework, we

o posit why the Supreme Court accepted Fisher I for a second time especially in

~ light of justiciability questions regarding the “troublesome threshold issues
- relating to standing and mootness,™ analyze the Court’s Fisher IT oral

. *The views expressed are those of the authors

and do not necessarily reflect the views of
“the publisher. Cite as 331 Ecl Law Rep. [1]
(Tuly 28, 2016).

** David Nguyen is an Assistant Professor of

- Bducation Leadership and Affiliatc’ Assis-

. tant Professor of Law at the University of

* North Dakota and can be reached at david,

“hknpuyen@und.edu, LaWanda Ward is a

. Higher Education & Student Affairs doctor-

- ual candidate at Indiana University and can

“*be reached af. Iwward. @iupui.edu, Both re-

.- §earch and examine how laws and policies

1"“F'act and address student access and sue-
cess in higher educafion.

1. Fisher'v. Univ. of Tex. gt Austin, 133 8.Ct.
2411, 293 Ed.Law Rep. 588 (2013) (“Fisher
‘P, Fisher v, University of Texas at Austin,

" No. 09-50822 (Sth Cir. July ~15, 2014)
(“Fisher L), available at: httpi/fwww.ca3,
uscotirts.gov/opinions/pub/09/09-50822-CV
2.pdf. .

2. Tex. Educ. Code Ann. §51803 {West
2009) (“Texas Top Ten Percent Law™)

3.

4. Girardean A. Spann, Whatever. 55 Van. L,
Rev, 203, 204 (2012).

{1]
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arguments, and share best practices on what higher education institutions can
legally do to continue admitting and retaining people of color, '

Some legal scholars have argued that the Supreme Court has adopted a
colorblind constitutionalism,® which js “a collection of legal themes function-
ing as a racial ideology™® that Operates as “treating race as if it were, like eye
color, a wholly irrelevant characteristic,”” Colorblindness is maintained and
perpetuated by the denial 6f race 28 .4 social and cultural definer; If race.is
reduced to one’s imagina;iou or a far-fetch

e ed ratiopale for claims. of inequity,
o seusslons about tace are ignored or.relegated (& lncking subsiaatin
meaning, - SR e ‘

This article begins with a brief synopsis, of the: seminal Suprem¢ Court
Tace-conscious higher education admissions. cases, dealing with the elimina-
tion of affirmative action practices in higher education, such as Regents of the
University of Caljfornia v. Bakke,® Grutter v, Bollinger,”. Gratz v. Bollinger;"®. and
Fisher, 1. Additionaily, legal claims sybsequent to Fisher I, such as Fisher II,
Students. for Fair Admissions v. Harvard University™® and Students for Fair
Admissions v, University of North Carolina—Chapel Hif) 2 will, be’ explored. In
order to provide a foundation for our analysis, this article will also proyide a
primer on colorblind discourse and apply it to interpret 1e Sup: (
rage-conscjoys higher education_admiS§iqxj$ cases. The arficle
expand on the implications of Fisher II and best practices fy
continue recruiting, admitting, and enrq(lliﬂg_ students of

Legal Background on.Race~Congscions Admissions .
 Opponents of race-conscious admissions‘pro
violate the Equal Protection Clayse of the Fourteenth Atendment since they
consider-race in admitting students. Under. the Equal. Protection Clause of
the U.S Constitution, “no:State shall . deny 1o “any person within. its
jurisdiction the ‘equal protection of the laws,” or “similar. individuals:, ., be.
dealt with in a similay manner by the: government,”. In::order to determine
the constitutionality of a ‘government - act; courts must apply :one of three
standards of judigial review-strict serutiny,: mid-level scrutiny, or rational
basis,’® ' ‘

grams fave argued that tﬁey

‘ ,-Becaus‘_e‘the"usé‘of race is in.iques_,tiOI,i in current race-gqhséiouS;-_édxniS—_
sions cases, courts must employ the strict scrutiny standard when they decide
whether the admissions policy Was constitutional. Strict scrutiny is the utmost

5. Neil Gotanda, 4 Critique of “Our Consiify 9 539 U8,

v 4o is Blind”, 44 Stan, L. Rev, 1, 68 (1991, (“Grutter”) et
Girardeau A. Spanh, Whatever, 65 Van. L. 19 539 yg, 244, 177 Ed.Law ‘Rep. 851
Rey, 203, 209 (2012);.Dav1'q A, Strauss, The (2003) (“Gra™), e
Mvth of Colorblindness, Sup. Ct. Roy, 9, 1L, No.r 1:14-cv-14176 (D. Mass. filed Noy.
134 (1986); Laurence H. Tribe, In Whar ']7,' 20}4) o o T
Vision of the Constitution Must the La}y_Be 12 No.

- Colorblind? 20 The |, Marshall L, Rev, 201, y .

| 207 (1986). ‘

6. See Gotandi, supra note 5 at 2.

i

306, 177 Ed.Law Rep. 801 (2003)

L14-CV-0095421 CB-T1.W
(MDNLC, filed Nov. 17, 014y,
13... U8, Consr, amend.. XIV, § 1, g
14.'R. Rorunpa & J. ‘Nowax; Treatise Constl-
TUTIONAL Law § 182 af 208 (3d‘ed, 1999),
18, “Sce géneially, K SULEVAN &8 GUNTHER,
CONSTITUTIONAL LAW (17th ed. 2010).

7. See Strauss, Supra note 5 af 114,

8. 438 US. 265, 57 LEd2d 750 (1078)
(“Bakke™).

[2]
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stringent standard of review used by the-courts*and the most :démanding. of
the reviews to satisfy: Striet scrutiny.is also required in government: acts
concerning discrimination ‘based on national brigin, religion; and atiénage. In
order to-pass strict scrutiny, the -government must first dllustrate that its act:td
treat:people differently isijustified by a compelling state interest/% As the:law
currently stands, -the Supreme Court ‘has found @ that'!the “promotion;-of
diversity in higher. education is"a “compelling state: interest.”’V. Secandly,
under the. strict scrutiny  standard, all courts must -also find ithat: race:
conscious admissions policies are “narrowly taillored.™dn order to be.constitu-
tional, a government act employing racial clagsifications must. satisfy -both.
prongs.’ There have been four cases that have established thé precedence for
veral decades, These cases are briefly

this interpretation over the past §
c}isgussg‘d'bqlqw. o o ' e e e
- _Regents of the University of Californig v. Bakke .. w0
~Regents - of the University -of California. v:»Bakke" was: the first Supreme
Court case -that. set the 'foundation»‘fdrieracefcpnscious>admissions. The
University of Califorsiia Dayis- MedicalSchook: considered race in its admis-
‘sions practices by strictly setting aside sixteen oyt of 100 geats: fof F“economi-
cally and educationally disadvantaged applicants and members ofia minority
group (Blacks, Chicanos, -Asian::Americans -and " AmericaniIndians)” ¥ A
White male’ applicant, Allan Bakke, who wa rejécted: twice: by the ‘medical
school claimed that he was denfed admission because of his rage in violation
of the Equal Protection Clause® Bakke argued that ‘the ‘edical -school
aceepted less qualified racial minority applicants sirice the minority students
who filled the sixteen spotshad lower ‘GPAs and test scores than otherwise
rejected White students,”” While the Supreme Court: found: the :medical
schiool’s Tace-conscious policy unconstitutional beeause reserving-a’ specific
aumber.of seats ‘to-be filled ‘onily byminofities was ot narrowly tailored,?
the: Coutrt reversed the lower court’s ruling that race: could ‘never be consid-
ered a factor in admissions programs as J ustice Powell noted that diversity is
critical to train future.leaders. It is.a compelling state intercst, to have a
broader .definition of diversity where.race, and. ethnicity are important factors
along-with. other qualifications and charagteristics.*: Additionally, an admis-
sions, program;may- consider diversity. holistically while examining.an admis-
sions_ application.” After, Bakke, some universities were still, uncertain how
race could be used in admissions Nevertheless, colleges, -universities, law

O [PPSR

240 [ au313320,
. .25 Hoads e
18, Adarand Constructors, Inc.v.. Pena, 515 26, See, eg., Podbepesky. v. Kinvan 38 F3d
U.S. 200,227, 132 LEd2d 158 199s). . 147, 95 Ed.law Rep. 52 (4th Cir, 1994)
19, 438 U.S. 265, 57 L.Ed.2d 750 (1978), (Emd‘mg that University c?f Marylanc.! s schiol-
: arship program for African-American stu-
20, 1. ' dents wad not narrowly tailored); Hopwood
M. Id. at 266, ) . v, Texas 18 F.3d 932, 107 Ed.Law Rep. 552
2. See id (5th Cir. 1996) (finding_liraiversity’s race-
: : conscious admissions policy wnconstitution-
23. Suzanne E. Eckes, Race-Coscious Ad- aly, Smith v, Univ. of Wash. Law Seh., 233
niissions Programs: Where Do Universities Go | F.3d 1188, 149 EdLaw, Rep, 347 (9th Cir.
from Grogz and Grutter? 33 L. & Edue. 21, 2000) (apholding university’s race-conscious
23 (2004); See also Balcke, 438 US. at 277. admissions policy); Johnson v, Bd. of Regents

[31

16 Seeid.

1l .

7. Seo Gruter 539 U8, 26326, -




. EDUCATION LAW REPORTER

- and medieal schools interpreted Bakke as the legal standard for creating race-
conscious- admissions program policies that would pass constitutional muster,
Racial .diversity had been validated as-a-compelling state objective by the
Supremé Court. So for-the next fifteen years, universities would not be
subject to federal judicial review of affirmative action measures because. the
Supreme Court deferred fo.the judgment of the federal government, states,
and. institutions of higher education to utilize race as-a factor in developing
programs for. equity purposes; however, in the! m1d~—19905 cha]lenges would
emerge and continue to the present. :

Grutter v. Bollinger & Gratz v. Bol[mge:

Over a couple of decades and many lower ‘court decisions, the Supreme
Court pxowded c]ar;ty about the appt opnate use of race in Grutter v.
Bollinger and Gratz v. Bollinger, both decided in 2003. The 6-3 Grasz decision
struck down the undergraduate admissions program at the University of
Michigan because it held that the automatic designation of twenty points on a
100-point scale:to every: applicant-from an underrepresented minority group
was, not narrowly tailored nor-a holistic approach.”” Quota systems insulate
certain applicants from competition with others:based on race or ethnicity®®
Unwilling: to accept the University of Michigan’s indefinite use of race as a
consideration factor, Justice O’Connor suggested, “We expect that 23 years
from .now the. use of racial preference willino longer be necessary to-further
the.interest approved today.”*. However, in Grutter, the University of Michi-
gan -law school’s .admissions. program satisfied Bakke because it considered
each. applicant as an individual, looking at.how .each may.contribute to the
diversity. of. the school and using race and ethnicity.only.as a “plus” in
addition to other; characteristics,” In a 5-4 decision, the Grufter Court
adopted Justice Powell’s ruling in:Bakke finding race could be considered -in
admissions. practices so long as .}t was one of the many factors considered®
The Supreme Court. upheld . the 1eason1ng that student body dwermty is.a
compelling state interest® . - - . . Lo o

The' Grutter Court also requned admlssmns programs-to consider - other
criteria beyond grades'and. test scores; such' as'the applicant’s ‘personal
statement, the quality of the nhdergraduate institution, letters of' recommen-
dation, and whether the applicant:chose challenging undergraduate couirses,
among othet critéria 'set by the institution.*® This holistic review- could also
examine ong’s study abroad experiences, language proficiencies, and record
of community service.® The Court found narrow tailoring does not require
“exhaustion of every conceivable race-neutral alternative” be attempted
before a race-conscious policy is impiemented but' it does require thai
universities consider race-neutral plans in good faith® Up until now, this
approach to admissions’ has suwwecl the strict scrutmy test WhllB under

of ihe Uniy, of Ga, 263 ,F.I'Sd} 1234, 156 30, Id. at 328.
Ed.Law Rep. 829 (11th Cir. 2001) (finding L Id at312
university’s race-conscious admissions policy ' )
unconstitutional), . e 32. Id. at 320-25.

27, Id. at 250-60, e " 33, Seeid. at 339,
28 See Grutter, 539 US.at 327, 34, Seeid. af 340,
29, See Gratz, 539 U.S. 244, 344-347. 1.

[4]
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review of the U.S. Supreme Court.* However, recent cases; such as the grant
of certiorari:of Fisher IF" and the filing of cases against Harvard University
and the University of North Carolina at Chapel Hill by the-Students for Fair
Admissions, Inc.,* suggest that universities. may no longer-be able to-admit
students with this approach. This potential change will be discussed later in

the article. The Grutter Court mentioned “the deviation from the norm of
equal treatment of all racial and ethnic gioups is a temporary matter ... 7%

Given that only over a decade [4ter since ‘the Supreme Couirt ruled on the
constitutiondlity of race-conscious higher education ddritission programs and
evidence of institutidnal racism i still embedded ii American society,® it is-
ptemature for today’s U:S. Supreme Court justices 10 reveise its previously
held precedence. IR Cot e S

" Fisher v, .The University of Texas af Austin (FisherJ) -, _
- +:In 2008, Abigail Fisher claimed racial discrimination in violation of the
~ Equal Protection Clause because she was denied admission to The University
of Texas at Austin (UTA). Based on current legal precedence, UTA consid-
ered race as a factor among many others, and it currently admits students
through a two-step process based on state and fedezal law." First, under the
state’s Top Ten Percent Law, high school tudents who graduate in the top
ten percent of their. class are eligible for automatic admission to any public
college or university in Texas.? The Top Ten Percent Law was passed in
response to the decline in minority student enrollment. after the decision in
Hopwood v. Texds.* The law also suggested that public universities consider a
variety of other factors in admissions decisions for students not eligible under
the faw, which included socioeconomic status, bilingual proficiency, and first-

generation college student status.* -

_In,_Hopwood, four White applicants who were denied admission to the
University of Texas’s law schoo] were successful in their reverse discrimina-
tion lawsuit against the state of ‘Texas and.the law school. The plaintiffs
challenged the race-conscious admissions program which allowed admissions
officers to consider an, applicant’s “background, life..experiences, and out-
look™ in addition fo LSAT and undergraduate education,’, They alleged a
violation of their rights under the Equal Protection Clause because the use of
race as a consideration factor resulted in the admittance of students of color

. Scrutiny & Fisher: The Cowrt's Decision & It's
Implivitions, 299 Ed.Law Rep. 355 (January
30, 2014). - . , Lo )

41, Fisher v. Univ. of Tex. at Austin, 133.S.Ct.

- 2411, 2413, 293 EdLaw Rep, 588 (2013).

42. Tex, EducCode Amn, § SL803 (West
2009) (“Texas Top Ten Percent Law”), -

36, See Hokes, supra note 15, 5 oo

37,7 Fisher v. University of Texas at Austir No.
.09-50822 .(5th Cir, Tuly 15, 2014), available
“afr hitpdfwvww.caS.uscourts.goviopinions/,

~ pub/09/09-50822-CV2.pdf. o

38, Students for Fair Admissions v, The Presi-
dent and Fellows of Hurvard College, et af,
No. 1:14-cv-14176-DJC, 2014 WL 6241935,

v {D.Mass, November 17, 2014); Students for
Fir Admissions v. University’ of North Car-
olina, et al, No. 1:14-cv-00954, 2014 WL

- 6386755 {M.D.N.C. November 17, 2014).

39, See Grutter, 539 U.S. at:344-347. . ..

40. David H.K, Nguyen, Jessica Ulm; Col-
feen Chesnut, and Suzanne Eckes, Strict

43, Hopwood v. Tex, 78 F.3d 932, 107 Ed.
Law Rep. 552 (5th Cir. 1996).

44, Tex. Edue. Code Ann. § 51.805.(West
2009). .

45. See Hopwood, 78 F.3d. at 935.
46, Id.
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while :their White peers with comparable profiles were:denied admission,”
The federal distiict court ruled in:favor of the law:school-based on its
argument that-the program addressed the pervasive history of societal: racial
discrimination so.the wuse of.race or ethn1c1ty as a- factor in adnnssmns

procedures was ‘constifutional:*

In contrast the Coyrt of Appeals for the Flfth Clrcuit re_]ected “Jusuce
Powe}I’s Compronuse and ruled race could not be used in the law school
achmsszons process because -achieving dwers1ty usmg race or ethnicily was not
deemecl a compelhng state interest. The court further reasoned that 1ect1fy
ing past. dlscrlmmatlon was npt an aceeptable reason for- the plogram because

the law school had no prior history of dlscummatory practices agamst pe0p1e

of color®

In light of Hopwood it was no surprise that race was not a

consideration factor, Although §tudents are automatically eligible ' undeér the
Top Ten Percent Law, it does not necessarily. mean that they are automatlcal—

Iy:admltted to their mstltutlon of choice.

st . i, LS
EEL R LR

SecondIy, hased upon ‘the Grutter . Bollmger deasmn, apphcants who

are not ehglble unde1 the state s Top Ten Pelcent Law could be con51dered

Umvermty asked students to ldentlfy their’ 1ace among five predefmed racial
categories, “and raee was not assigned a numencal value “but. con51dered a

meanmgful factor, 52 The, vatious plus factors were then plotted on a grld and
students above & spemﬁc baselme were offered admlssmn Whﬂe others were
not 5 FlShSI‘ claimed that she was dlscnrmnated agamst ‘pecause the Unlve1‘31-
ty ‘used the Grutter-based race-coniscious adrmssmns process. affer admﬁtmg
students through the Texas-legislated Top Ten ‘Percent Law. The' District
Court found:the University’s pé]zcy”constitutxonal *.On appeil, the Fifth
Circuit ‘Coutt of Appeals tuled the policy’ was 16t akin to an illegal quota’or
racial balancmg and ‘affirmed the' District' Court’s ‘finding® The Fifth Circuit
_mterpreted Grutter to'give ‘substantial’ defe1ence toilie: Umversxty 1o define
the benefits of diversity ‘that ‘provide 'the ‘compellingstate interest ‘and 'to

deterniitie whether 1ts admlssmn glan 1s* narrowly tallored to achleve thls
goa} ‘-‘:.“'u‘, ] R P :

The Supleme Court granted certiorari and held 7—1 that the” Filth
Circuit. Court failed to: properly apply strict scrutiny. Justice Elana Kagan
recused - herself -from “participating in . the - Fisher cases begause she: was
Solicitor General when the Department of-Justice filed' an amicus curiae brief
in suppost of the University of Texas while the case was periding before the -

Syl

o 'at938.
48, Id, at 939,
49, 14, at 944,
50, . Id. at 951 y
51, See Fisher, 133 S.Ct. at 2413.

82,
53, Seeid.

Fifth Cucuxt ¥ The Court vacated and remanded the case back to the C1rcu1t

Tyt

\

{

55., 1" tshe; v. Univ, of Te.:c. thustm, 631 F,3d
+ 213; 264 Ed Law Rep. 564 (5th Cir. 2011)

56, Stephen Wermlel Justice Kagans ‘Récue-
" dals, 'SCOTUSa6¢ (Oct.” 9, 3012), hitp/

www.séotiisblog, com/f2012/10fscotus-foi-faw-
. students-sponsored-by;bloomberg-law-
v justice-kagans-recusals/,
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Courts While the Fisher I Court reaffirmed the constitutionality -of Grutter-
based ddmissions programs :that “considered  “racial minority status as-a
positive or favorable facior in-a university’s admissions process, with the goal
of achieving-the educational benefits of -a more diverse student body,”* it
stressed, as outlined in Grafz and Grutter, that.these admiissions 'processes
must undergo the strictest standard of judicial. review.® Justice Kennedy in
Fisher I agreed with the Circuit Court that the University has the expertise
and experieiice o determine the scope of diversity aiid how it would benefit
jts ‘campus, students, ficulty, and staff. ,How_ei{er_;fﬂhis'ti’éé.‘Ken’ﬁe&y did not
agree to the level of defereénce that the lower court gave o the Univérsity on

14

Tiow it implemented this adrhissions plan.® Fistice Kennédy wrote, «, .. theié
fust be a furthér Judicial’ determination that the ‘Hdmission. pracess’ mieets
strict scrutiy in ifs’ implementation. The  University must prove that its
clioseh means to ‘atfain diversity are narrowly tailored. " Justice Kennedy
stressed on this prong’ of strict sefutiy ‘fiie. University i to recéive no
deference Complying withi this fatiohale 'Would have tequired the lowet
cort to test whether thefe was ‘no othet altgrnative {o achieve the benefits of
':iliivérs‘itj,Ath'ah;"this‘_iﬁd‘mi‘ssli‘o'!ﬁsipi‘g;f. BT

i
} "
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. However, the,_C_ircuit Court noted, that it was “jil-equipped” to make, this
determination and,that it;only needed 10 ensurs the Uniyersity made .g00d
faith effart to consider alternatives.®, Justice Kennedy, disagreed, stating the
Circuit Court deferred the narrow tailoring analysis. {0 .theLI:Jniv_e’rs,ity’;) good
faith without copsidering evidence sufficiently.” While the Supreme Court in
Tisher I did not overrule the use of race-conscious ‘admissions policies upheld
in the previous Grutter, decision, dissenting Justices. Scalia and Thomas
supported the notion for, doing s0.® In sharp. contrast, Justice, Ginsburg,
argued that under strict_scrutiny the ‘Uniyessity’s . policy.. does. not_require
fugther judicial review, and its use of race as ., factor continugs to setve an

important purpose in helping the university to increase the educational

benefits of diversity.” In addition, she argued fhat colorblind, race-neutral
policies, such as Texas’ Top Ten Percent Law, which are sypposed to, be less
discriminatory alternatives fo rage-conscious plans; are actually, by no means
meenewtral? - PR

.t On remand, the Circuit Court of Appeals hieard the case again, The
‘appeals court gave the altorneys, 2. fist of questions te consider-at this next
level, The list of questions addressed everything from whether the case is now
moot because Fisher graduated from another institution, -Louisiana State
University, to whether the appeals court. or district court should hear the next
. found. The. Cirevit Court had the option, of ruling on the. constitutionality of
the plan or sending the case down' to thedistrict court to determine
additional facts involving the plan. Attorneys for Fisher urged the appeals

57, Fisher, 133 8.Ct, 2411, 63. . Fisher' v, Univ, of Tex. at Austis, 631 F.3d

- 213,231, 264" EdLaw Rep. 564 :{5th Cir,

58, Id. at 2517, 2011}

9. I 64 T

60, Fisher, 133 S.Ct. 2411 . é5. ‘Fisher, 133 S.CL. 2411, 2422, B
61, See id. 66, Id. at 2433-2435.
62, See id. 67 L T
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court to rule on the case while the University requested the case be sent back
to the district court in-order fo gather additional:facts about the admissions
policy.® The Circuit Court found merit with Fisher’s position by stating
“there are no new issues of fact that need to be resolved, nor is there any
identified need.for additional discovery; that the record is sufficiently devel-
oped” ...and-a remand “would likely result in duplication of effort”.®

- Some scholars suggest the Supmme Court wanted the lower court to
make it more challengmg for colleges and universities to zmplement race-
conscious admlssmns plans. _ Howeve; 'the Circuit Court in a 2-1 demsmn
found merit again wuh the Unlversﬁy 8 plan bamg constltutlonally sound in
both prongs of the strict scrutiny analySIS by being narrowly tallored to
-achieve d1vels1ty The court began its’ discussion by restatmg ‘the Supreme
Court’s precedent in Grutter that “stnct scrutmy must be apphed to any
admissions program using rac1a1 categones or cIass1f1cat10ns” " The court
acknowledged that Justice Kennedy s Fisher dlssent “faulted the dlstnct
court’s and this Court’s review of UT Austm s means to achievc the
permissible goal of diversity-whether UT Austin’s efforts were narrowly
tajlored to achieve the end of a diverse student body” ? Before proceedmg
with'its analysis; the court declared “our charge is to give exacting scrutiny to
these ‘efforts”.” After a detailed discussion of the Top Ten Percent Plan and
the University’s additionial admissions - office’ diversity efforts, the court
reiterated the Gruttef precedent, “narrow tailoring’ does’ ‘ot requlre exhaus-
tion ‘of every: race neutral altematlve” But rather “senous, ‘good faith
consideration of workable rdce-neutral alternatives that will * achieve ‘the
dlvermty the umversxty seeks,”™’ The court asserted “put simply, this record
shows that UTAustin: implenented every race-neutral effort that its detrac-
tors ‘now insist must be’exhausted prior to adoptmg a race- conscious admis-
sions prograr-in addition to an automatic adniissions plan’ not’ requlred
under Grutter that ddmits 80% of the’ student body with no Tacial use of tace
at all”.’® The ‘court then brought atterifion to the cifcumstances 'under which
the plan exists, “the sad truth is that'the Top Ten Percent Plan gains diversity
from a fundamehtal weakness in the Texas secondary education *system.””
The court shared data in a footnote to support its assertion, “the ‘dé facto
ségregation of schools in Texas enables the Top Ten Percent Plan to increase
minorities in the mix, while ignoring contributions to diversity beyond race,””
The court-viewed the Top Ten Percent Plan:* nearly indistinguishable from
the University of Michigan’s Law School’s program in Grutfer”™ and “was a
necessary and enabling component of the Top Ten Percent Plan by allowing
UT Austin: to reach a’ pool of minority and- 'non-minority"students with
rccords of personal achzevement h1gher average test scores or other umque
68. Lyle De.nmston Nmt Round in Frsher 72 F u'her, 758 F3d 633, 637

Case, SCOTUSsLoa (Sep, 12, 2013), htipy// ", Id
i www.scotusblog, oon1/2013/09/next—tound-m-

fisher-case/. : T4,  See Grutter, 539 U.S, at 339,

69. Fisher v. Univ. of Texas af Austm, 758 75, See Fisher, supra note 58, at 649,
F.3d 633, 642, 307 Edlaw Rep. 661 (Sth S

Cir. 2015). 76, Id. at 650,

70. Sec Npuyen, et al., supra rote 31, _ ~ Id. at 651,
1. See Grutter, 539 .S, at 326, Id. at 653,
[8]
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skills.”” Persuaded by the University’s admission plan and and its-implemen-
tation, the court stated “to deny UT Austin its limited use of race in its
gearch for holistic diversity would- hobble the richness: of the educational
experience in contradiction of the plain teachings of Bakke and Gruster.”™ In
its final opinion sentence the. court invoked two-of the four seminal race-
conscious cases, “to reject the UT Austin plan is to confound developing
b;inciples of neutral affirmative action, looking:away.-from Bakke-and Grutter,
leaving them in uniform but without command-due only a courtesy salute in
Cpassing”™ o ol o
1 In his 26-page’ dissent, Judge Emilio M. Garzd argued the University did
dot ‘definé “critical mass” and therefore “whether- the' University’s use of
racial classifications in its admissions ‘process i§ narrowly tailored torits stated
godl. .. remains unknown.”® He accused the majority of “défet{ing] imper-
missibly to the University’s laim™ anid 4sserted “this deference is squarely &t
odds withthe central lesson of Fisher.” Ultimately, Judgd Garza concluded
- that the University had not satisfied the narrowly taflored prong and there-
 fore he would havé reversed the court’s previous decision and ruled in favor
of Fisher. Fisher has yet to be concluded: The Fifth Circuit Court of Appeals
‘entered iis ruling on'Fuly 15, 2014, in favor of the University and the en baho
Trequest made by Fisher's' legal team''was’ denied, Fisher filed a:'second
petition for certiorari, which the Supremé Court granted. Now the Court will
decide if the strict seruitiny two-prong test was properly’ applied on remand by

'

the Fifth Circuit'in Fisher I,

T

' Oral arguments of Fisher v. The University of Texas at Austin (Fisher Il)
#¢:0n December 9, 2015, the .Supreme Court. heard ‘another challenge
against the- University. The same.attorneys for;both parties who -argued. in
Fisher I on October 10, 2012 did so in Fisher IT almost three years:, Bert. Rein,
a founding partner of a Washington, D.C. based law firm, Wiley Rein, LLP
. Tepresented Abigail Fisher, Gregory. Garre, the 44th,[J.S, Solicitor General
*. during the George W, Bush administration and. current partner at Latham &
- Watkins, represented the University of Texas af Austin (UTA) and the
current, U.S, Solicitor, General Donald B, Verrilli, It. argued as an amicus
‘¢uriae supporting UTA. During the oral arguments the justices excluding
“Justice. Clarence Thomas posed several questions to attorneys on both sides.

Abigail Fisher's Araument

Attorney Reln was in the midst of outlining the burden on UTA fo show
evidence that it met the two-prong strict ‘scrutiny standard when Justices
Ginsburg and Sotomayor intecrupted him. Justice Cinsburg first inquired
whether there would be a case if the Top Ten Percent Plan was eliminated
- and only the Grutter-like plan remained.® Attorney Rein responded that the
current plan was not in compliance with Grutter because “it’s not aimed at a
. critical mass” and before he could proceed much further, Justice Sotomayor
. Posed additional questions appearing not be satisfied with Rein’s response.

T, ‘ ‘ 83. i

! 80, Id. at 662, - 84, Oral Argument at 4, Fisher v, Urifversit);
8L Id at 660, ' of Texas at Austin, No. 14-981, 2015 WL
82, 14 at 66, : - 8482483 (S. Ct. Dec. 9, 2015), S

21
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For example, she asked how: UTA had improperly used race in conflict with
the Bakke standard:® Attorney: Rein responded’ that Bakke and Gritter
established a requirement of individual applicant profiles being compared to
each other to deiermine selection based on the “context of the class and the
cducatlonal experience” whichis a stated goal of the institution,

 Justice Kennedy entefed the! discourse by ‘explaining that the Top: Ten
Percent Law was a result of the decision miade by the Fifth: Circuit Courtof
Appeals in Hopwaod v.' Texas.™ Justice ‘Kennedy, 'who has been labeled “a
swing voter in civil rights related cases, asked atforney Rein to give -an
example. of a;concrete criterion that the university would be able.to use to
achieve dwcrs1ty Rein did not give a direct response to thc Question:instead
he-argued that, the solicitpr, general would - attempt to_transform “abstract
goals into, concrege. objectives”®  Justice Scalia inquired about whether there
had, been cntlcal ‘mass studies conducted and how would the unrvelslty know-
whon i, had rcached a suffrclent number of studsnts of, color " Rein stated
the. Umvers1ty utilized a good falth approach that passed muster wrth a
majority in the Flfth Circuit but not wrth thc Sup1cme Court n

-« Justices Kennedy and Alito seemed .concerned that; additro,nal facts were
needed for ithe Conrt. to make - a .sound <ecision;,such as: :if there.-was
information about the number:of students .of color admttted in the additional
holistic- revigw process that_considered,race versus, the admitted students; of

“color in the. Top Ten . Percent, Plan. only” and, Wlthout that. data’ Justice
Kennedy said “we’re ]ust arguing the same casc.””f" sPuring the justices’
exchanges with attorney Rein, it appcared questions about the process {o
achieve classroom diversily were not ‘addressed to severaI Justrces “satisfac-
tion.: When Justice" Kenncdy ifquired “if there ‘was evidence-of UTA’s
holistic xeview process actually being a: quotajtattorney’ Rein:asserted Fisher
had ‘hot raised ‘that' claim but he did accuse UTA 6f using ai’ approachthat
was “miasked: and h1ddcn” because the universitythad a’ ‘goal that was heavﬂy
focused on incredsiig the numbersof studetits:of colori® . fr i

I the last few mmutt—:s of his tlmc Justicd Gmsburg lnqulred about’ what

pe of rehef if any, Fisher Wwas séeking from the Court sinde shé had
graduated and tHere was not a’ c!ass action suif?® Attorney 'Rein responded
that Fisher was entitled 16’ hir apphcatron refund due to bemg subjected to
an’ infair’ réview process,’ transportation costs fot 'attending “an out of staté
mstrtuuon and the denial of future earnings since she:did not earn:d: UTA
degrce ‘ Cote i T e o A e s,
Unwemuy of Tems arAustmsArgumenr T A NI

" -Attorney Garre began his ‘argument ‘of bchalf of! UTA*Wlth an: attempt
to answcr thrcc qucstions wrth one being why thc hohstm review process that

s BN i { T Lot

ss Ia’ as6, . e o, .Id.at13 v e
86.-.Id.. . f K ran T =9%.:'=Id.at18. Tedr e T

87.:'Id; ai 11 (sce Hopwood v, Tex, 78 F.3d - 93" Jdoat20. - v . b
932, 107 Ed,Law Rep 552 (5th Cir, 1996)) . Id )

8. Id. 95 Id.at 3435,
8, Tpan’ LU T e mowss,
9. I a123, o .. 9T Id, at36-37, .
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UTA used is consutuuonally permissible: He asserted that the Texas legisla-
ture coricluded ““in 2009 that the holistic plan at issue was'‘a necessary
; complement to the State’s Top 10 Percent Law. " He emphaswed that “the
el Cirbuit found that without the consideration of race inthe mix fot those
“students, ‘admissions would apptoach an “all-White' énterprise.”" Justices
Alito-and’ Keniiedy challenged attorney Garte ‘'in the samiie manner 4s they
had with aitorney Rein-and ‘attorney Garre’also did not have data®on how
inaiif studehts of colofr were admitied through the holistic review: process but
would ‘not have been selected if the holistic review plan that inclided - race
-was "ot i effect."™ ‘Justiée ' Breyer joined the discussion: by’ reading two
* passages from the Coilit’s Fisher I decision. First, “The decision'to ‘puikue the

 ediicational benéfits that flow from student’ dwarsuy is In' substantial-measure
an dcademic Judgment to which sortie; but niot complete, judicial deference is
- proper.” And Second, “The' Univeisity must: pronde a, quote; “redsofied,
- principled explanation for the academic- dec151on to’ purstie dwers1ty »10t He
1mmediately commented,” “Your plan s puréiting divérsity ‘arong the 25

ercent who ate nof adititted under the top 10 plan, 9% Here Justite Breyer
Was glvmg attorney’ Garre an opportumty to get toy thé’ nain’ issue for the
~ Cotirt to ‘cosider, whether'race can be uséd an as additional conS1deratlon
- fdctor 1o’ obtain the 'liniversity’s goal of mcreasmg divetsity beyond the race
- rieutral Top Ten Pesfcent Law, Attorney Gatte responded to Justice Breyer’s
‘ _-qUestzon by c1t1ng the suppletient jolit appendix and deposition testimony of
two UTA adn:hsslons .officérs which supporied the' university’s- posxtion ‘that it

~ -had cleaﬂy outlingd why and how *if was pursuing the’ educational benefits of

-+ diversily in a broad sense”™® and-its procedure had been approved by the
Siipreme ' Coutt’s precedence in Grigter,

; Chief Justice Roberts along with Justlces Scaha Ahto, and Kennedy
posed questions that reflected a skeptleism about whether the’ Umversﬁy had
- miet its ‘burdén: of peisuasion: by providing enoiigh evidence to support its

 additional use of race in the admissions. process. Chief'J ustice Roberts asked

- attorney ‘Garie if the 25~year énd to- afflrmatlve action suggested by Justice

~Sandta Day O’Connor in Grutter-would expife Within twelve yearsi*™ Garre
responded that systematic problems in K~12, specifically test score dlspantles
.along racial lines made a detinitive answer difficult, W

: Attorney Garre contlnued fo relterate that the UTA hOliSth rewew plan
:';'Jhance with’ the Grutrer and Bakke standmds He petmoned the
that

06 Tg support “his’ plea,” Garre pomted to the lack of dlverSIty ‘that
esulted occuned in ‘California and Mlchlgan 1nst1tut10ns of hlgher educatlon

9. Iq!. at 3. ) 1d. at 46-47.
99, Id. at 39, ,' Hd. a1 49.
0. 1q, TN 3
1. at 66-67.
. - . Id. at 67.
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Justice Scalia interrupted attorney Garre’s closing arguments by making
statements that admission to UTA is more harmful than hurtful to Black
students. “There—are there . those who contend that it does not benefit
African-Americans to—to get them into the University of Texas where they
do not; do well, as opposed to havi g them go to a less-advanced school, a
less—a slower-track school where they do well,”™ He supported his assertion
by referencing ap amicus curige brief submitted that stated “most of the black
scientists in this country don’t come from schools like the University of
Texas. . . They come from lesser schools where they do not feel that they're—
that they’re being pushed ahead in—in classes that are too—fast for them, 10
Despite attorney Garre’s attempt to respond to Justice Scalia, he continued
“I'm just not impressed by the fact that—that the University of Texas may
have fewer. Maybe it ought to have fewer. And maybe some—yoy know,
when you take more, the number of Blacks, really competent Blacks admitted
to :lesser schools, turns out to be less. And—and 1-I don’t think. it—it—it
stands; to reason that it's a good thing for the University of Texas to admit as
many Blacks as possible, T just dbn’t_thinlg—f,”lfo Attorney Garre was finally
able o address Justice Scalia’s comments by stating, “This Court heard and
rejected that argument, with respect, Justice Scalia, in the Gruttey case, a case
that our opponents haven’t asked this Court to overrule. If you look at the
academic performance of holistic minority admits versus the top 10 percent
admits, over time, they—they fare better." The Court stated in'its Fisher I
opinion that deference to. university’s decision making procedures would not
be given unbridled deference. Justice Breyer reiterated this position during
an exchange with the university attorney Gregory Garre in his final few
minutes, “, ., this Court will give some, but not complete, deference to what
the University decides.”2 '
U.S. Solicitor General’s Argument Supporting UTA e

Solicitor General Verrilli shared time with attorney Garre.to present the
federal government’s position of support for UTA’s holistic review program.
Chief Justice Roberts specifically asked, “How does the university know when
it has achieved its objective? The solicitor general did not directly answer
the guestion but .instead. he focused on .how the proposed approach by
Fisher’s counsel of setting .a demographic goal was not the.solution,", He
informed the Court that UTA’s approach of reviewing “concrete evidence” in
the form of “well-designed surveys of stident attitudes and faculty attitudes.
Graduation and retention rates, Ark racial incidents going up anid down—up
or down on—on campus in' frequency”!* would determine when the universi-
ty’s diversity goal has been reached, Chief Justice Roberts did not find merit
with the solicitor general’s response, He voiced concern about the amouni of
numbérs referenced by UTA’ attorney Garre and Jabeled the surveys' that
were {ssued to collect information from faculty and students as “kind of
sophomoric.”™ In a subsequent exchange, Justice Scalia challenged Solicitor

108, 1d, ‘ 3. Jd. at 78,
109, 14, : 114, Id. at 79,
110, 7d, at 67-68, 115, I, at 81,
111, I(I 4t 68, ! ' 116, Id. at 82,
112, Jd. at 75,
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‘General Verrilli’s assertion that with only 300 to 400 students out of 6,000
wauld be a “material risk of racial isolation,”*" Justice Scalia interrupt-

_signi paflt dlfferenee could be made w1th an addmonal 200 students of
mitted fo UTA® '

..i-In-an effort to. move the. Court ina dlfferent dlrectlon Sohcator General
i referenced briefs submitied by the military in support of the UTA
ev;ew program and vo1eed concern, that w1th0ut the eonsxde1atlon of

pared to those admitted under ‘the_holistic review process ‘which mcluded
e, Sohc1tor General Verrﬂh responded that no students admitted to

colot’ needed in'the ranks to have a diverse envifonment and trodps. 2 It was
St egic maneuver to discuss:bricfs ‘submitted by’ rmhtary leaders becausé
-they seemed 1O have mﬂuenced Justlce OConnors vote and the Court’
e01s1on in Grutter.
zsher s Rebutml

oI his. rebuttal attorney Rem 1nformed the Court that a. constant

question throughout the oral argument had not. been _ad_equatelyi addressed
which was “What impact:did. the use.of race actually have?”® Attorney Rein
referenced Judge, Garza’s dissenting opinion during the Fifth, Circuit Court’s
initial, review of Fisher I in which Judge Garza's:calculation estimated the
consideration .of race made .an insignificant impact in -the admission .of
students. of color.” Justice Sotomayor-interrupted attorney Rein and asked if
“he:thought change happened overnight and before he could respond Justice
Scalia. asked: to hear more about the data from Judge Garza’s findings, '
Attorney Rein questioned UTA’s holistic review. process and stated since the
university: could not.show how, students of color are admiited it should no
longer be able to use it.”* e o : :

. Fisher II Outcome Possibiljties -

f?‘Based ‘on:the questions presented in the orai argmnent by justices with
ffermg perspeétives - on the constitutionality of race-consciows admissions
icies; a:majority of the justices may remand the case back to.the district
courtifor additional evidence gathering.: However, since there appeared not
be a sdtisfactory response to the.use of race in the holistic review process,
‘majotity may rule the use:of race-is unconstitutional because the university
did flot meet both prongs of the strict scrutiny standard as to why race is a
_Conmderatlon factor for the purposes of a‘diverse student body especially
Since some students of color are adnntted through the Top Ten Percent Plan,

WL sy v 122. 4. 85.

18, i a4, © 123 Mdoatgy.
.-
Hdaton.
Id. at 93-94.
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Curk‘-’ent Status of Race-Conscious Admissions

- The ‘current status of race-conscious admlssmns is uncertam Wxth the
rehearmg of Fishér IT in'the Suprerie Court and new legal challeuges agamst
Harvard and UNC—Chapel Hill, there is a fuil-flédged effort to’ éliminaté race
as one ‘Of the many ‘factofs in" admissions - decisions’ and the ab1l1ty of
Institutions of higher education to shape the diverse make-up of théir stident
bodies. The Supreme Court may ‘either eliminate the use of Tace-conscious
admissions,” make it more challengihg for institutions (0 utilize, or heighten
the sttict séruting' standard imipacting affirmative action programs’ broadly.
The following section provides mformation on the current challenges agamst
Harvard and UNC- Chapel Hill. 0 e -

Students Joit' Falr Admisstons, In¢. v. Harvazd and: Students fo; Fan
Admzmons V., Umverszry ofNoﬂh Carolma~Chapel Hill ' :

‘ On Monday, November 17, 2014 two sepalate. lawsults were flled
against Harvard University and the Umvermty of North. Carohna-—Chapel Hill
by, a “newly—formed“ ponproﬁt membersh1p orgar_uzauon whose members
‘include highly qualified students recently. denied admissions to both schools
highly qualified studenis who plan to apply to both schools, and their
parents.”"” The 120-page complaint against Harvard accysed the University
of “employing racially and ethnically discriminatory policies and procedures
inadministering the undergraduate admissions program at Harvard College
inviolation ‘of Title"VI of thé Civil Rights Act 6f'1964"% The ‘plaintiffs also
claitn ‘that Harvard’s cuitent' program has’ resulted‘in a limitéd numbet of
qualified’ Asian-Anericans - admitted yeatly to the university.™ Project on
Fair Replesentatlon (POFRY’s executive diréctor] Hdward Blum; elped - to
fund* this” lawsuit’ as ‘well -as Fisher v, University of Texas. FIromcally, the suit
comes six ‘months after' POFR Jauniched:a website soliciting *students- who
claim’ they were not admitted to Harvard because of their rice to participate
in-a-poténtial lawsuit.”* Haivard’s genéral ‘counsel released a statement that
referenced Justice Powell’s. opihion it Bakke touting the university’s- admis-
sions plan being “legally sound* and alleged ‘the. Unlver51ty ‘has contmued the
same practice consistently over the years."™ B LGRS :

Within the group of plaintiffs, there is atiléast-ohe Asidn’ Ahlencan who
is.a-first generation college. student;: gladuated top.of. their high -schopt class,
scored:a- 36 on the-ACT, and active in multiple extracurricular actiyities, whe
was_ denied admission - fo. Harvard, This . student will seek’.a. transfer:. to
Harvard if it no, longer uses race or ethnicity in its admissions {preference’, 2
In the UNC—Chapel Hill complaint,. the plaintiffs alleged the same v1o]atron
of Title,:'VI-and that.the: Umverswy cannot, fulfill the strict, scrutiny-standard
upon constitutional review since in- the University’s amijcus brief submitted in
Fzsher I the Unlvelslty stated it could .. .maintain, and actually increase,

A L A L L S

127. De]wwhe, Theodore R Smf Allege.s' No. 1:14-cv—i4176~DJC, 2014 WL 6241935,
Race-Based Discrimination in Harvard Ad- {D.Mass, November 17, 2014).;
missions Practices, The Harvard Crimson

o

(Nov. 18, 2014), htip:/.thecrimson.comm/ 129. . Hd. at 4. S

article/2014/11/18/aw-suit-admissions- 130. See Delwiche, supra note 65, C

alleged—dlser:mjnan'onf. . BL oW o
128. Students for Fair Admissions v, The Pres- 132 W

ident and Fellows of Harvard College, etal,  ~ ' G
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rdcial diversity through race-neutral ‘means if it ends its race-based affirma-
tive action policies”.™* To date, no activity: has been reported on either case
moving forward in'the: federal district courts.’ However, institutions of higher
education and other!stakeholders should continie to' monitor these ‘cases,

i

Colorblind Discourse: e ey
" Colorblind- discourse” centérs “on’ managing the appeéarance of ‘formal
equality witholit worrying over much about the consequences of real-world
inequality.’ Proponents iof ‘a:'colorblind” ethos define: freedom: arid etuality
exclusively'in terms of {hé*autonomous-—some would say atomized:individi-
al.”?* This “atomized-irdividualis without 4 history and void of political
affiliations or social interactions. Thisiperson exists'in an abstratt world with
equal opportunity ‘and preferences rather ‘than a racisty sexist, homophobic
and socially stratified sttucture, We use colorblind discourse to examine ‘these
cases in a critical leds toutiderstand the judicial approach if race-conscious

e AL TN VRN PO Socnashl e v

admissions.. o0 I :

" Colorblindness it legal jurispridence wés fitst 'introdiced by Justide
Harlan in his Plessy dissent; “Our Constitution i$'colo¥blind, and ‘neither
knows nor tolerates classes among citizens™. " Considering the preceding text
to ‘this infamols statement that has been adopted by. soi many:. provides. a
complete and -aceurate-understanding of Justice Haslan’s viewpointi ... :

The. White ‘race: deems -itself to be the dominant race.in this couniry.

+ Andisoiit is;+in prestige, in achievements, inieducation; in wealth and in
power, So, I' doubt not, it-will continue .to.be for all time, if it remains.

., true.do its great heritage and holds fast to the principles of constitytional
liberty, Byt in view of the Constitution, in the eye of the law, there is in

., this countty no supetior, dominant, ruling class of citizens, There 18 no

. caste here. Our’ Constitution is color-blind. . T
Colorblind Discourse Applied ., : - R
‘< In Bakke, Justice Powell gives a different interpretation of the colorblind
argument’ that: “prohibits the:use of race as:the sole factor in. government
decisions absenta compelling justification,” Ironically, each Justice asseit-
ed ‘that his colorblind position was. based on' an interpretation of 'the
Fourteenth  Amendment’s Equal. Protection Clause., A critical distinction:in
both Justices’ interpretations is that “Hatlan. believed that 'the. Fourteenth
Amendment ‘has: special relevance ifor Blacks, while: Powell believed that
Blacks and Whitesimust receive the same- treatmeitt.””% Both.interprétations
fead to. different outcomes and not necessarily either will result. in justice-for
people of color in admission: to: race-conscious higher education institutions.
Justice Powell’s version of colorblindness disconnects history and:reality from
the Court’s analysis. It ‘allows White privilege to be unnaied.and avoids the

133 Studenis for Fair Admiissions v. University
~of Novth Caroling, et al, No, 1:14Lcv-00954,
- 2014 WL 6386755 (M.D.N.C, November 17,

2014), at 26. L

134. Lani Guinier & Gerald Torfes, The Ide-

135) Plessy v,

(1896
136, i |
137, Qrenshéw, supra note 76, at 247,

Férguson 163 U8, 537, 559
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ology of Colorblindness, In Gallagher, :C,
(Ed.). Rethinking the Color Line: Readings in
Race and Ethnicity, 101, 105 (2014),

138, B.-K. Fuir, Foreword: Réthinking.the Co-
lorblindness Model, 13 Natl-Black 1.1, 1,2
(1993).
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questioning of White supremacy and social dominance. Colorblind rhetoric
distracts our society from .dealing with the complex nature of “race” and
“racism.” 1t has stalled the discussions and actions of colleges.and universi-
ties as they.have adopted. this detrimental Utopian viewpoint. co

Whiteness being normal aligns with the rhetoric of innocefice which is a
coneept discussed. by legal scholar Ross (1990) as a legal tool used by White
rhetoricians, lawyers and judges. He asserts the avoidance of ‘Whites benefit-
ting people; of color’s oppression is.4 key .component in the rhetoric of
innocence because it “obscures this question: ‘What White person is inno-
cent, if innocence is defined as the absence of advantage af the expense of
others?””® Bakke is an example in which “Justice Lewis Powell introduced
the rhetorjc of innocence to the Court’s affirmative action discourse,” which
occurred throughout the opinion and the oral argument. In the Bakke
opinion he stated, “the..patent unfairness of “innocent, persons. . .asked to
endure. . . [deprivation as] the price of membership in the dominant majori-

_ty... forcing innocent persons .. ..to bear the burdens of redressing griev-
ances not of their making,”'*" ' L L

PRI

- Derrick Bell voiced four key concerns with diversity and described it as a
“distraction™ to the achievement of racial justice.: First; the focus .on achiev-
ing diversity as-a goal relegates systémic and structural societal barriers that
have not been- eradicated in our Society: Bell stated'the “Michigan. lawyers
and civil rights allies. shifted-the: focus from. remediation for past discrimina-
tion 1o the value of diversity to the schools'and to society. ¥ -

. " Second, “diversity invites fuifther" litigation by Offeritig a distinction
without 4 redl différence between thoseé uses of 'race approved in college
admissions programis, and " those in other [far more important affirmative
action policies that the Court has réjected: ™ Litigation’ possibilitics are
increased by the Court’s fragmented opinions in both Gratz-and Grutieis Bell
argued “the ‘narrowness of this diversity “victory” in the law: school case and
its vulnerability .in future litigation can be gauged by the Grutter dissents.”™*
Heavy criticism from the disagreeing justices of diversity meeting the’ strict
serutiny standard and the lack of. definition for “critical mass” are evidence
that the use of race in higher education :admissions is not.settled. Firther
proof of this turmeil.is the Supreme Court’s acceptance -of hearing Fisher a
second time. This decision signals.to civil rights allies that the Supreme Court
is not in-agreement with the Fifth: Circuit Court of Appeals application of the
strict-scrutiny standaid to use tace-as factor.in.conjunction with Texas's Top
10 Percent Plan, There stiould be great concern that the decision will be
made through a colorblind: constitutional-analysis which would ieradicate the
use of race in.any form.as-dn admissions consideration factor,. . -~

«+ Third, Bell argued the myth of meritocracy continues to prevail with
achieving diversity as the forefront of race-conscious admissions discourse.
He discussed meritocracy by using Justice Thomas’s opinion in Grutter v.
Bollinger that concurs in part and dissents in part. Thomas explained that he

138. Thomas Ross, Just Stories: How the Law 141, Id, at 1624—25. . o
Emibodies Racism and Bias, 301 (1995}, - 142, I, at 1622, :

149, Id. at 302. o 143, Id. at 1627,
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is:anti-affirmative action bgcause of “his conviction-that all such remedies are
“unconstitutional”™* and his personal belief that “blacks can achieve in. every
- avenue of -American life without the meddling of university administra-
tors.”™ Tustice Thomas pointed -out the fact of alumai’s children being
spcciaﬂy.-,admitted is. evidence of the lack of merit as a criterion, yet this
- grqup,;doés. not . draw:. needed. attention and has. .not been - included in
Litig@tiqn;:Fourth in the diversity distraction argument is the lack of resources
devoted to K-12 schools in .impoverished areas that. produce students who
ate npt equipped .to excel in higher education equitable, to_ their peers.®
o With: the Court’s majarity members’; change in -viewpoint. of race-
conscious ‘admissions programs between Bakke and Fisher, the Court has
established a challenging set. of “doctrinal barriers that must be:overcome
before a majoritarian affirmative action plan can be upheld.”™¥ Having
determined that strict scrutiny is the analysis tool to determine if a govern-
mental program meets a compelling state interest and is narrowly tailored to
achieve the stated interest in race-conscious higher education cases, the
bénefits of diversity and the Court’s analysis has evolved into a position that
“gquatefs] benign discrimination with invidious discrimination, as if the
harms that affirmative action imposes on Whites are equivalent to the harms
that Whites have imposed on racial minorities.”* Additionally, the Court at
one-time viewed racial affirmative action solutions as if there was inadequacy
with proposed race-neuiral measures. Based on the analysis of seven of the
nine members of the Court and the lack of differences between Gratz and
" Grutter, the concern for a definitive standard is warranted. Ironically, Justice
- Kennedy stated that strict scrutiny “must not be strict in theory but feeble in
fact,”™ which seems to be the same sentiment of two members of the
. conservative majority bloc. Justices Scalia and Thomas stated in Grutter that
they did not find merit with “the educational benefits flowing from student
body diversity”"® meeting the compelling state interest analysis.

Implications of Fisher II and the Potential Elimination of Race~Conscious
Admissions e

~ The discourse in the Fisher Il oral argument was focused on the number
.~ of students of color admitted through the holistic review process beyond the
~ Top Ten Perce Law plan. Institutions of higher education should not wait for
 the Supreme Court’s Fisher II ruling but instead review their admissions
policies and criteria. If there is a holistic review utilized, the factors consid-
ered should be transparent to potential students via websites, printed materi-
als, and during on-campus recruiting events, Specifically, individual applicant
review should consist of evaluating contributions in the form of various
backgrounds and characteristics that align with an institutions goals for
il_lclusion.“‘ Additionally in 2011, the U.S, Department of Justice in conjunc-
tion'with the Department of Education released a report™ summarizing the

44, 14, at 1629, 150, See id. at 2413,

See id. : 151, College Board and Education Counsel
Id. at 1622, Report 2014 {n.d.}.

Spann, supra note 4, at 30, 152, United States Department of Justice
Id and United States Depariment of Edu-

cation, Guidance on the Voluntary Use of

See Fisher, 133 S, Ct. at 2421,
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Supreme Court’s Grutter/Gratzdecisions and providing ‘exainples for admis:
sions practices-that would be legal, One of the recOmmendations included a
top percentile program similar to:the one- challenged in Fisher I as well as
using non-race factors such as socioeconomic-andfor first genetation status 'to
potentially draw students from different racial’and etfinic backgrounds,'?
Programs like the Top Ten Percent Plan are in the balancé uiitil the Supreme
Court decides Fisher II, If the ‘Court chooses-to find the Top Ten Percent
plan uncoristitittional there could be‘negative implications for “cconomic’ or
geographic - diversity to the exteint that those “factors correlite to race,”
Institutions of higher education that target: students using race-neutral, factors
may have to cease or restructure their criteria if a: connection-can be made:to
race; otherwise a poteritial for. [awsuits alleging reverse discrimination‘may be
i;nminen't.‘ L TS . ch Wl e i i ead

sy .
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