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u  FLSA

The Fair Labor Standards Act: A Tool  
for Those Who Represent Employees,  
Claimants, and Plaintiffs
By Sean M. McGivern and Joseph A. Schremmer

Sean M. McGivern is a member in the 
law firm of Withers, Gough, Pike, Pfaff & 
Peterson, LLC in Wichita, Kansas. He 
practices in a variety of areas, including 
wage-and-hour litigation, ERISA 
litigation, and insurance coverage 
litigation. He received his undergraduate 
degree from Kansas State University and 
his law degree from the University of 
Kansas School of Law. 

Joseph A. Schremmer is an associate in 
the Withers, Gough firm. He practices in 
the areas of business litigation, 
employment law, and real estate. He 
received his undergraduate degree from 
the University of Kansas and his law 
degree from the University  
of Kansas School of Law. 

KsAJ champions individual and 
corporate responsibility and 
accountability. To that end, its members 
hold those who injure others 
accountable for their actions. KsAJ has 
few greater allies than the Fair Labor 
Standards Act (FLSA) of 1938, a 
comprehensive federal statute that 
regulates minimum wages, maximum 
hours, and child labor.1 This article is 
intended to provide background for the 
general practitioner in an effort to help 
advance the interests of our clients and 
workers generally.

History of the FLSA and Its 
Relevance Today

Passed amid the Great Depression, the 
Fair Labor Standards Act was a 
hallmark of Franklin D. Roosevelt’s New 
Deal.2 FDR’s goal for the law was simple: 
to secure “a fair day’s pay for a fair day’s 
work.”3 The House and Senate Labor 
Committees conducted extensive 
hearings during the legislative process. 
These Committees’ findings illustrated 
that, from the beginning, the law was 
targeted at disreputable employers that 
chiseled workers’ wages as a means of 
unfair and unreasonable competition.4

Congress also recognized the problem 
was national in scope. Maintenance of 
substandard labor conditions by a few 
employers in a particular industry 
necessarily lowers labor standards 
industry-wide.5 Similarly, individual 
states are unable to adequately address 
the problem of unfair labor standards 
because goods produced in one state 
under substandard labor conditions can 

freely flow into another state that 
maintains — or attempts to maintain 
— fair standards.6 The solution was a 
comprehensive national law. 

The FLSA targeted two sources  
of unfair labor practices: long hours and 
low pay. Long hours of work, it was 
understood, threaten the health of 
workers.7 And, before the law’s 
enactment, wages were permitted to dip 
“too low to buy the bare necessities of 
life.”8 The two trunks of the FLSA 
remain the minimum wage and 
overtime rules. 

The FLSA remains relevant today. 
National news abounds with stories of 
wage theft and abuses of workers’ 
rights.9 Whether unpaid internships are 
or should be legal is particularly 
pertinent.10 There is also a movement 
afoot to increase the minimum wage.11 
Fast-food workers across the country 
have taken to the streets in protest of the 
current minimum wage.12 President 
Obama has lent his voice in support of a 
federal wage increase.13 The question is 
hotly contested by those who believe a 
higher minimum wage would cause a 
concomitant rise in unemployment.14 

The existence of this debate illustrates 
the continuing significance of the FLSA.  

The Basics
For all intents and purposes, coverage 

under the FLSA extends to employees of 
public employers and private businesses 
with $500,000.00 or more in gross 
annual receipts.15 The law mandates a 
minimum wage of $7.25 per hour for all 
hours worked.16 For each hour of work 
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beyond 40 hours per workweek, the law 
requires employers to pay employees 
“not less than one and one-half times the 
regular rate at which he is employed.”17

Certain employees are exempt from 
the Act’s minimum wage, overtime 
provisions, or both.18 The exemptions 
— and the contours and requirements of 
the exemptions — are wide ranging. 
There are exemptions for “bona fide 
executive, administrative, or 
professional” employees that generally 
require payment of wages on a “salary 
basis.”19 Truck drivers are usually, but 
not always, exempt from overtime 
obligations20; so too are employees 
“engaged in the processing of maple sap 
into sugar (other than refined sugar)  
or syrup.”21

After all, the FLSA is federal 
legislation, and nothing is simple in 
Washington.  Thus, the FLSA is 
accompanied by thousands of pages of 
regulations, interpretations, and 
enforcement guidance.22 There are even 
exemptions to exemptions.23 Have no 
doubt, there can be a steep learning 
curve for practitioners.

Actions for unpaid wages under the 
FLSA are different than other cases. The 
law deputizes private attorneys to 
vindicate employees’ wage rights 
through mandatory fee shifting.24 The 
law allows for efficient “collective action” 
litigation, discussed below. Collective 
action cases usually focus on the 
exemptions or misclassification, the 
compensability of certain activities, and 
the calculation of the overtime rate.25

Collective Actions and  
Personal Liability

One hallmark of the FLSA is its 
collective action provisions. Under 29 
U.S.C. § 216(b), and the case law 
interpreting it, individuals may bring 
“collective actions” on behalf of 
themselves and of others “similarly 
situated.” However, an employee’s 
statute of limitation will continue to run 
as the claim is commenced “when and 
only when his written consent to 
become a party plaintiff to the action is 
filed in the court in which the action 
was brought.”26

As a consequence of putative class 
members’ statutes of limitation running 
even after filing of the suit, courts often 
entertain motions to conditionally 
certify the class and to notify similarly 
situated employees of their right to join 
the litigation as a party plaintiff.27 To 
conditionally certify the case as a 
collective action and distribute notice, 
the plaintiff must provide “substantial 
allegations that the putative class 
members were together the victims of a 
single decision or plan” that violates the 
FLSA.28 “This initial step creates a 
lenient standard which typically results 
in conditional certification of a 
representative class.”29 The court will not 
weigh the evidence at this phase or 
resolve factual disputes when deciding 
to conditionally certify a class.30

The issue of certification may be 
revisited, often prompted by a 
defendant’s motion to decertify.31 At this 
second stage, after discovery, the court 
applies a stricter “similarly situated” 
standard to determine whether  
the plaintiff and the class members 
should be permitted to proceed to trial 
on their collective claims.32 However, 
even if the class is decertified, those who 
have opted in can pursue their 
individual cases.33

Not only are corporate employers 
subject to liability for wage and hour 
violations, their owners, officers, and 
managerial staff are too. The FLSA 
defines “employer” as “any person acting 
directly or indirectly in the interest of 
an employer in relation to an 
employee.”34 The FLSA contemplates the 
existence of several simultaneous 
employers who may be responsible for 
compliance with the FLSA. As the Sixth 
Circuit has observed, “[t]he 
overwhelming weight of authority is that 
a corporate officer with operations 
control of a corporation’s covered 
enterprise is an employer along with the 
corporation, jointly and severally liable 
under the FLSA.”35

Properly wielded, this aspect of the 
FLSA gives real teeth to FDR’s promise 
of a fair day’s pay for a fair day’s work.

Common Minimum Wage Issues
Despite the clarity of the FLSA’s 

minimum wage obligation — $7.25 per 
hour for all hours worked — employers 
frequently violate this mandate. This 
happens, for example, when employees 
are compensated on a piece rate that 
does not meet minimum wage.36 It also 
occurs when deductions for uniforms 
and tools cause an employee’s rate of pay 
to dip below minimum wage.37 Likewise, 
agreements that require an employee to 
reimburse the employer for training 
costs cannot cut an employee’s pay rate 
below the minimum wage.38 Egregious 
violations of the minimum wage include 
requiring kickbacks or reimbursements 
for breakage or shortage, paying wages 
in the form of scrip or coupons, and 
requiring unlawful agreements in which 
an employee agrees to accept less than 
minimum wage.39

Tipped employees present a unique 
situation. The tip-credit provision of the 
FLSA “allows an employer to pay tipped 
employees an hourly rate less than the 
federal minimum wage, by allowing 
them to credit a portion of the actual 
amount of tips received by the employee 
against the required hourly minimum 
wage.”40 Thus, waiters, waitresses, 
bartenders, and similar employees are 
usually compensated with a sub-
minimum wage (usually the legal 
minimum of $2.13 per hour) plus tips. 
The tip credit is an exemption to FLSA 
liability. An employer who fails to follow 
its requirements is liable to employees 
for the full minimum wage of $7.25 per 
hour, no matter how much 
compensation in tips the employees 
received.41 Violations of the tip-credit 
regulations often result from unlawful 
tip pools in which employees are 
required to share tips with managers, 
“back of the house” employees, and 
others employees who work in positions 
that do not customarily receive tips.42 
Requiring employees to reimburse 
walkouts, breakage, or shortages with 
tips likewise violates the regulations.43 
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Common Overtime Issues
Overtime violations cause the 

majority of FLSA activity on the courts’ 
dockets. These claims arise from an 
employer’s failure to pay time-and-a-half 
of an employee’s regular rate for all 
hours worked in excess of 40 per 
workweek.44 To reinforce this 
requirement, employers are required to 
maintain accurate records of employees’ 
work hours and compensation.45 When 
an employer fails to maintain accurate 
records, the employee’s evidentiary 
burden is relaxed.46

In their crudest form, overtime 
violations result from “off-the-clock” 
work, in which corporate policies or 
practices result in employees working 
without compensation. Our firm has 
handled cases with timecards that are 
filled out by the employer,  
in advance, to show 40 hours,  
and others in which employees are 
instructed not to report overtime hours.

Other off-the-clock violations are 
more discrete. Call center employees 
who are required to report to work 10 or 
15 minutes early to boot up their 
computers, load certain applications, 
and otherwise be prepared to receive 
calls at the beginning of their scheduled 
shifts, must be paid for that time.47 
Activities like carpooling to the job site 
with supervisors and coworkers are 
usually not compensable.48 But travel 
time throughout the day, between job 
sites, is clearly compensable.49 
Timekeeping or payroll software that 
automatically deducts meal breaks, 
when none are taken, violates the law.50

Another type of overtime violation 
occurs when the employer shorts the 
“regular rate.” Again, employers must 
pay time and a half of an employee’s 
regular rate for all hours worked in 
excess of 40 hours.51 The regular rate is 
determined by dividing the employee’s 
total remuneration for employment 
(except statutory exclusions) in any 
workweek by the total number of hours 
actually worked by him in that 
workweek for which such compensation 
was paid.52 Thus, the regular rate of an 
employee paid an hourly wage, plus 
commissions or production bonuses, 

includes not only the hourly rate,  
but also the value of the extra 
compensation divided over the  
number of hours worked.53 

Many types of extra compensation  
are excluded from the regular rate, 
including gifts, extra compensation  
for overtime work, and certain  
shift differentials.54

Finally, there are misclassification 
issues. These violations frequently occur 
when an employer determines that 
employees are exempt from minimum 
wages and overtime pay by classifying 
them as exempt “administrative” or 
“executive” employees.55 Highly 
summarized, white-collar exemptions 
generally require the payment of wages 
on a salary basis of at least $455.00 per 
week, and a primary duty that involves 
either management of the enterprise 
(plus supervision of employees) or the 
exercise of discretion and judgment with 
respect to matters of significance in the 
business’ operations.56

The regulations and the attendant case 
law regarding white-collar duties tend to 
be fact specific. However, employers 
regularly violate the salary basis 
requirement of these exemptions by 
subjecting their employees’ salaries to 
unlawful deductions.57 A recent case 
illustrates this point: the employer 
deducted $44.59 from the salary of a 
restaurant assistant manager.58 The 
employee sought an explanation for the 
deduction by emailing the company’s 
HR/payroll director. She responded: “I 
paid you that because you only worked 
105 hours. Just as I pay you more if you 
work more if you work less I pay you 
less.”59 That exchange provided sufficient 
evidence to certify a class of Assistant 
Managers at dozens of fast food 
restaurants to pursue overtime claims. 

Conclusion
The FLSA was created to hold 

disreputable employers to account for 
chiseling their workers. The tangle of 
rules and regulations that followed may 
have complicated the operation  
of a basically straightforward law. But as 
long as lawyers understand and can 
navigate these highly technical 

provisions, FDR’s grand vision for fair 
and safe employment is within reach. p
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