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ABSTRACT

Title of Thesis: Problems Raised by Technological Advences
on Copyright in Musical Compositions

Philip C. Geraci, Master of Arts, 1961

Thesis directed by: Guy B. Hathorn, Associate Professor

This thesis attempts to point out a number of lacks in the present
Copyright Act which exist because of recent advances 1 el: ie
technology. Specifically, it attempts to indicate s enormous growth
of electronic entertainment for the hc :, end to show how 1is new foi
of entertainment poses problems concerning copyright which never have
existed before,

Since very few cases are on record which deal with the use of recor
music at home, it has been necessary to examine cases which deal with
copyright and music in general terms and to draw snalogies to adapt
exigting precedent to new situations. It is pointed out in some detail
that the Copyright Act of 1909, still in effect today, does not treat
present conditions as explicitly as might be liked, and results in con-
siderable confusion where non-commercial and non-profitable use of
recorded music is concerned.

The subject is of vital interest to copyright atto iy mam acth
of recordings and recording equipment, performing rights societies,

artists, and amateur hobbyists since no thorough analysis of problems

raised by home recording has ever been made. The handful of acknowledged

1thorities on the subject have ¢ ly a persor L opinion on the ou »me

any hypotheti 1l case dealing . home re

‘rs



Whether or not a home recordist violates the Copyright statute when
he records music from a radio has never been officially determined. It
ig the intent of this paper to analyze the Copyright Act and its judicial
and practical application and show how, by several lines of reasoning,
home recording does not infringe.

The thesis is divided into chapters which deal with the growth of
modern technology, the present Copyright Act, performing ri; :s societies
and judicial interpretation. Fin: .y, a concluding chapter offers a
solution to the mounting problem of home recording as it co be treated

in a general revision of the Copyright Act.
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Until firm answers to maeny questions of copyright validity an
infringement are forthcoming, confusion will continue to dictate the
actions of many individuals who deal with music, electronic entertainment
and law. Delay will simply serve to postponse a solution to problems which
are increasing with continued sales of elsctronic devices to the put .o.

It is the purpose of this paper to examine the Copyright Law as it has
been applied since 1909 and to view its present provisions in the light of
recent developments in radio end asic. Actions dealing with yright
and music will be considered, and conclusions will be € ( r ar .ng the
degree to which the Copyright Law can be applied to non-cc cial uses

of recorded music.













































23

At the expiration of ASCAP licenses in December, 1940, the Society
again offered a new license fee system, this time embracing not only the
indivicdual stations but also the networks. The NAB promptly announced a
boycott of ASCAP music commencing at midnight, December 3l. ASCAP was
forced to mediate, and the new contract represented concessions from both
sides.1®

But months of negotistion were sufficient to establish BMI which,
formed by NAB, was stocked by independent non-ASCAP compositions and
supplied by publishers not in the ASCAP fold. Its li: 18 conl 1ued to
gr nce 1940,17

ASCAP's dual-payment proposal was modified considerably, t only by
pressu. from broadcasters and BMI but also by pressure from the gov:

The Consent Decree which 1 sulted from the deliberations reads as follows:

In so far as network radio broadcasting is concerned, the issuance

of a single license, authorizing and fixing a single license fee for

such performance for network radio broadcasting, shall permit the

simultaneous broadcasting of such performance by all stations on the
network which shall broadcast such performance, without requiring
separate licenses for such several stations for such performance.

Present ASCAP contracts provide that the Society receive a percentage

of gross after deductions of sales cor .ssions and cost of interconnecting

i ilitie , regardless of whether the sponsor pays the network or the

affiliated stations.l9

161pid., p. 43.
171vid., p. 42.

18congent Decree, ASCAP, Civil Action No. 13-95 entered March 4,
1941, section II, 4, Ibid., p. 43.

] s PP. ¢ 4.



Despite agreement with ASCAP, BMI remained as an effective buffer
for future negotiation. It also began to develop talent just as ASCAP
had done in its early days. Today, both organizations are influentis ,
In 1962 BMI had a gross income of $5,607,842, which compares with
ASCAP's $17,672,000.2°

In addition to ASCAP and BMI there are several smaller, privately-
owned licensing organizations, of which SESAC is the largest. SESAC
licenses principally classical and western music, as opposed to popt ar
songs which are the mainstay of ASCAP and BMI. In 1952, SE receiwv

about $1 million from performing rights licenses.?l

24

20rwid,, p. 44.

2levia,, p. 28.



CHAPTER IV

JUDICIAL INTERPRETATION IN COPYI ;HT

A. The Matter of Performing Rights

Like most matters involving law, copyright enforcement has been high-
lighted since 1909 by a few landmark cases which today serve to guide
copyright users in practical applications of the Act. A key "perform ce

rights" case was Herbert v, Shanlgz.l described in the previous chapter,

which established the doctrine that copyrighted music performe in a
restaurant constitutes a "public performs e for profit" within the meaning
of the Act. The decision has besen extended to vii 1ally al public places
of business which do not charye an admission fee but which are operated
for profit. In the next chapter we shal westigate a notal 3 exc: tion
involving one facet in the rise of modern technology.

As the years between the two world wars passed, cases in copyright
law primarily were aimed at bringing mors and more public business
¢ tablishments under the "public performance for profit" doctrine. In

1928 Berlin v. Daigle2 placed dance halls in the seme category as restau-

rants, making them liable for infringement if not licensed by ASCAP. The

next year, the Dreamland Ballroom case reaffirmed the doctrine.3

In 1922, deciding Harms v, Cohen, Judge Thompson cited the han]

case a8 justification for extending the profit motive to motion ictures,

saying: "I fail to see eany distinotion in law in favor of the performance

lo42 U.S. 591 (1917).
226 F.2d 149 (1928).

v .24 354 (11 ).
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The present state of the electronic art makes the act of dubbing quite
simple. A record purchased in a record store is re-recorded onto tape,
and the tape re-processed to disc form by any one of several dozen pro-
cessing firms in the United States. New jackets, identical to the original,
can be printed by any color press. The product then is sold at discount
to record store chains, grocery stores, discount merchandisers or any
merchant interested in selling discs at less than retail price. The cost
of pirating is vastly less than the cost of meking an original record,
since the pirate pays no royalties, no pertormance fees and musicians'
wages.
Protection against record pirating under the Copyri t t is extremely
limited. The general damage pr. sions? are not a zable. bs tic
(e) of section 101 states that a plaintiff is "entitled to recover in 1li
of profits and damages a royalty" which, in section 1l(e), is stated as
"2 cents on each such part manufactured." In the absense of a valid
license, the court may also award "a further sum, not to exceed three
times the amount provided by section 1, subsection (e). . .by way of
damages, and not as a penalty. . . .2l
The practical effect of this limitation is to make recovery of damages
for record pirating equal to eight cents per infringing copy, instead of

the $250 minimum and $5,000 maximum allowable under the gener: da ge

provisions.

2017 v.s.c. B101(b).
2117 v.s.c. 81(e).

.S« { 1 :s8s, Housa af _inresentatives,
1 to 861
nti PP.
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afterwards by the Czechoslovakian authorities. The eventual award of the
matrices to Capitol is relatively insignificant in this study. What is
importent is the court's view that the "copying or reproduction of a
phonograph record is unfair competition,” and that "the work of the
artists. . .oconstituted. . .a valuable property right, which will be pro-
tected from unfair competition by one who misappropriated that property."

The court cited Metropolitan Opera v. Wagner-Nichols Recorder Corp.'

which stated that unfair competition is no longer limited to "palming off"

of goods. RCA v. Whiteman?® also was quoted, the significant statement

being: "It would follow. . .that, if a conductor played over the radio,
and if his performance was not an abandonment of is rights, it would be
unlawful without his consent to record it as it was received frc¢ a
receiving set and to use the record.28A

The matter of an artist's rights in his "distinctive performance",

first noted in Waring v. WDAS,2° appeared again in Gieseking v. Urania

30

Records”™ where it was held that a performer's right should be upheld.

Judge Lupiano cited the Capitol Records case 1 stated:

27107 N.Y.5. 2d 795 (1950).

28114 F.2d 86 (1939).

28A0ommon-1aw aspects of the Capitol Records case are enalyzed
in "Common Law Literary Property -~ Conflict of Laws," ®--" oW,
(Fall, 1955), 442. Performence rights come under 1t 1
"l :former's Right and Copyright: The Capitol Re )
Law Review, (January, 1956), 409.

29194 Atl.e31 (1937).

30165 N.Y.S. 2d 171 (1956).
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A performer has & property right in his performance that it shall
not be used for & purpose not intended, and particularly in a manner
which does not fairly represent his service. The originator or his
assignee of records of performances of an artist does not, by putting

such records on public sale, dedicate the right to copy or sell
the record.

The trend which has emerged over the past fifty years, as evidenced
by the cases enumerated here, shows a distinct decline in the significance
of the Copyright Act of 1909 and a general move toward court-made law

with common-lew rights and unfair competition as its roots. 51

‘Barbara A. e Unauthorized I' lication of Sound

Recordings," ~ ) m yHo. 3, a on: Gc
P:  tir Offaves svei,)
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Even the American Federation of Musicians, which normally would be
expected to object to all unpaid performances of mu: 3, feels that home
recording is a "trivial" matter generally unworthy of prosecution. TWhen
questioned on the matter of home recording, James C. Petrillo, late
president of the AFM, stated: "Even though the recording companies are
opposed to such practices. . .the infraction is so trivial that recording
companies would teke no action unless such home recording became wide-
spread and impaired or destroyed the sale of records into the homes."16

There is always the possibility that a revision of the Copyright Act
someday will establish legal dos and don'ts for the home recordist.
But until then, it would appear that non-profit recording of virtuall any
mai -ial could be defended on the basis of "p1 lic perfor : 2 for ‘of

80 far as the Copyright Act is concerned.

D. Infringement in the Marketplace

It is interesting to note that the growth of the high fidelity and
stereo industries have been dependent to a large degree upon a conscious

and widespread infringement of copyright. In Buck v. Jewell LaSalle it

was stated:

It is true that if one pleys on his phonograph a record of a piece

of music he is performing. If it is a copyrighted musical co rosi-
tion, and it the perrormance is publi~ and for profit, then his act
is an infringement of the copyright.

18] otter from James C. Petrillo dated April 10, 1956,

171¢ is the aim of this paper to provide a guide to copyright
planners in matters of non-commercial recording.

177 43 y,s. 191 (1921).
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for example, presents a new realm of legislative problems. Sc : authorities
have advocated a partial revision of the Act to provide specifically for
television, although it is generally conceded that a revision of the Act
would do a better job. A major difficulty, howsver, is the length of time
required for a revision to be proposed and snacted. With our present
civilization being as complicated as it is, the committee hearings on
revision could drag on considerably, postponing agreement on revision for
meny years.

The matter of recording for fun should be considered in some detai in
any future revision of the Copyright Act. The report which accompanie
the hearings on the present Act stated the purpose of coj stht  sgis aition
in this wanner:

Not that any particular class of citizens, however worthy, ay ben: >

but because the policy is believed to be for the benefit of the gr

b?dy of peopls, in that it will.stimulate writigg and invention to

give some bonus to authors and inventors. . . .

If present lawmakers are to take the present state-of-the-art as a
guide they are not likely to legislate very many restrictions on hc »
recording. For if the skyrocketing rise in public demand for music at
home over the past decade is any barometer, the "great body of peopls" in-

disputably relishes the privilege of listening, and many of them the

satisfaction of recording, at home.

30U.S. Congress, House of Re ‘esentatives, Heari=+s  H
e~ op. cil., p. 198.



CHAPTER VI

A Guide for the Future

It is evident from the foregoing that technological progress has
created a wealth of problems in the realm of copyright end music., From
the steadily increasing rate of progress over the past several decades it
1s equally evident that existing problems will not diminish; rather, ey
ere likely to increase with rapidity as technology places more an  Jre
electronic devices for entertainment in the hands of the American ] ice

The problem, therefore, becomes one of either adapting ( ~ to
antique provisions of a 52-year-old statute, or of adapting statute
to et the demands of modern-day society.

It is to the first alternative the the trof t sp r sbm
dedicated. Despite admonishments from ASCAP, the American Fedseration of
Musicians and other artist or manufacturing interests to the contrary,
it has been pointed out here that present law could be interpreted as
condoning non-commercial use of copyrighted music, so long as the element
of profit was totally absent. For the legal key to non-commercial, or
simply "private", enjoyment of music is the existence or lack of profit.

It must be emphasized, however, that the courts have not clearly
stated this fact as dictum. The reasoning is purely the author's. To
date, there has never been a case before the cour . in t States
where the issue was private use of recording music. If such a 1ise ever
should arise, the author feels certain it would be settled in vor of
the private recordist, if the "public performance for profit" doctrine

were applied strictly.















has been developing for 300 years. It does not appear to this writer
that the concept is so fragile that the courts should abolish it simply
because there is no statutory hammer with which to neil a decision.

A new, revised Copyright Act would restore the concept of "limited
rights" the way it was originally intended, and would adept it to the

fluid conditions of a twentieth-century society.
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