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ABSTRACT

The central problem of‘the thesxs is to investigate :

‘the 1nternatlona1 legal validlty' £ the Canad;an claim to ‘the

Arctic Archlpelago. In order t

”tder the bearlng oh the
'xproblem of the ”sector prlncipl_ ,fthe'area 1nvest1gated
comprlsed the islando, watere and permanent ice 1y1ng between
_,the 60th and 14151 meridians of west longltude extended to the
North Pole whlch meridians are northerly prOJectlons of Canada's
easternmost and westernmost boundarles.

After a_brief réview of the facts and law surrounding
the transfer of‘British Arctic posseasions to Canada in 1870 and
1880, the intetnational law applicable to archipelagic formations

“and to the aequisition of title to terrae nullius was examined.

There followed, in the perspective of'international 1aw and the
historical precedents, an examlnatlon of the Canadian claims to
(a) the islands of the Arctlc Archlpelago “and (b) the adJacent
,waters, espec1a11y in. the aftermath of the two voyages of the
Manhattan and the_Canadian legislatxon of June, 1970, extendlng
territorial waters to a breadth of twelve miles and creating a
1arge anti-pollution zone. |

It was concluded that Canada's claim to the islands was
very strong, either under the ”prescriptlon" or the "consolidatxon"
doctrlnes, especially in the absence of: serious adverse claims, and

in the 11ght of a v1gorous Canadian manlfestatlon of animus occupandl

for several decades, at least. )
Although the validity of the recent Canadian Marltime
c1aims had'been questioned by the United States, it.was suggested
.-either on the'baeis of the'"eonsolidation" doctrine or in: view of
the evolving norme of the international law of the‘aea that here
also Canada could‘make out a etrong case in support of the legis-

lation of June, 1970,
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“""PRE"FACE

Viﬁ When deal1ng with a subject as swiftly develOping and as
butoplcal as Canadian soverelgnty in the Arct1c, the writer is 4

flcontlnually in danger of belng overtak.f by events. As recently

x,as 1963 one learned author suggested w1th no dlsclalmers, that

s the legal status of Canad1an Arctic waters was a purely ‘acaderiic L
fmatter, s1nce there was little prospect that the Northwest Passage
v‘would ever become an international ocean ‘thoroughfare. . The 1969
| and 1970 Arctlc voyages of the S.S. Manhattan have transformed

what was once a remote contlngency into a probability. And thls
probablllty, of course, along with its antic1pated consequences,
has confronted the Canadian government with legal and pol1tical
:”problems of cons1derable magnitude.
In- addltlon to the problem of deflning the precise :
-legal status of archlpelagic waters, the government was faced ;
w1th the assoclated problems of deV181ng measures to regulate :f
'use of the Northwest Passage by vessels of marltlme nations 1n :
the 1nterests of safe navigatlon and to prevent oil pollution,
The decade’ of the Slxtles was a period in which a series of dlsastrous
p1l spillages dramatized the woeful ecological consequences of
pollution of the seas. The pollution problem became especially acute
:with the development of large fleets of supertankers after 1967 An
additional disturbing element of this problem was the largely unknown
v”effects of pollution in frigid northern waters. ; : :
; :', If the legal status of Arctic waters was conJectural, the
'Canadian title to the islands north of the mainland also required
examination. ‘As the following pages attempt to show, Canadian
sovereignty over the archlpelagic islands has not been as uncontested
by. other states, nor as clear from the legal point of view, as is
‘sometimes- contended. Some of the main legal problems in this regard
have ‘been isolated and an attempt has been made to evaluate the .

Canadian claims,



n surveying the law applying ‘to Canada's terrestrialv'”'

_:‘affeeting analogous claims,
‘x;'by other states in the past._yAn attempt was made to apply the N
”7fgovern1ng prinC1p1es eeracted from these precedents to the

hfvarlous internatlonal law'

specific Canadian problems., There 1s, of course, some room for l'
dlsagreement here, ‘as there is in the case of most 1ega1
controversies, but at least a consc1ent10us effort has been_}~'

made to pose the issues honestly and to answer them as frankly

B ;as possible._'

- and marine claims in the Arctic it was eseential to consider S




CHAPTER ONE

'*ﬁcANADIAN"sovEREiGNTY'oVER‘rﬁtjARcTIC:ARcHIPELAGOM

» The concept of sovereignty in international law has been
vhcdeveloped from numerous territorial claims in disputed areas. ”It,”g
vvvis, accordingly, of paramount 1mportance 1n any’ investigation of
a specific territorial claim to define initially the precise area
in question.' For the purpose of this enquiry, the dimensions of
the ”Arctic Archipelago” will be understood to comprise all those
islands and waters, along with the contiguous permanent 1ce, :
situated between the 60th and 1413t parallels of west longitude
“as‘they convergé towards the Pole. Like all definltions, this
one contains an element of arbitrariness and is broader than a:
purely geographical definition would be., "It is useful however,
as 1nd1cat1ng the maximum boundaries of Arctic territory which
'have been claimed by Canada under the "sector principle "l(. It
w111 be necessary to 1nvestigate, as the enquiry proceeds,“
 whether distinctions should be made between the Jurisdiction or
powers exerc1sab1e by Canada and other states in various areas
included w1th1n the Archlpelago as. s0 defined .

- Within the phy51cal dimen51ons referred to above, the
obJect of the present enquiry is to ascertain whether Canada
':vexercises sovereignty over the Arctic Archipelago.‘ Violent
'controver31es have agitated philospphers concerning the term ﬂ‘hf

‘"sovereignty." It is not proposed to enter into polemics or
 abstruse metaphysical debete, but 1t,is nonetheless necessary to.

‘adopt'a-Workingidefinition"of_the term "sovereignty". The trend

'fljfﬁ For a discussion of the "sector principle“ .
: vide infra, 31 ff : -




of recent world events suggests that the. term ”sovereignty" 1s no

' pionger intelligible when used in an absolute sense, . If the termv

'fffit is questionable whether any nation in the world today 1s.

5 /..

is. used to connote ”1ndependence 1n fact, not merely in law” = 5

bvf"sovereign", in that sense, The range of choice in formuleting
’,5fore1gn policy will Dbe c1chmscr1bed by one's antic1pations of f'
w?the adverse reactions of others, even if one is a superpower'
In addition, sovereignty may be conditioned by self-imposed norms
or undertakings adopted for instance, by signatories to the United
Natrons Charter or to other treaties. For present purposes, and
bhav1ng regard to the preceding considerations, one may understand
the term sovereignty as the exclusive competence vis-e-vis the |
rest of the world to govern in a deflned area.b The central '
problem of the present investigation is to determine what compet-
ences Canada exercises over the Arctic Archipelago,-both over. the
islands and the adJacent waters and ice, and whether, in accordance
: w1th the above understanding of the term "sovereignty", such
competences are exerC1sed to the exclusion of other powers.‘_”
- » The enquiry will begin with a brief survey of the arch-
ipelagic 1slands. _Invsubseqcent chapters there’will be’discussed: _
(a) the relevant internationalﬂlaw applicable‘toyterritorial claims,v
especially as it relates to archlpelagoes and polar areas; (b) the
. issue of Canadian sovereignty over the Arctic islands, (c) the issue
of Canadian sovereignty over archipelagic water and 1ce, and (d)
" an evaluation of Canadian clalms to the Archipelago and present o
) government policy. : ERACI S U .

" The principal islands of the Arctic Archipelago are listed
in Table Al here -are, of course, hundredsof smaller islands through—
out "the Arctic which have not been included, ' Because of the somewhat

arbitrary definition framed for the Archipelago ‘above, it should be

2/ Cf "political sovereignty", defined in Schwarzenberger,
'A Manual of ‘International Law, 4th ed., London, 1960
vol.-Z 691. :
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‘kmentioned‘that”according to some'olaSSifications only the islands
lying directly to the sotith of Parry Channel are actually charact-
3/ : :

erlzed as the "Canadlan Arctic Archipelago” -

The largest 1slands of Canada are in the"" o
‘North and lall experience an Arctic climate.. The -
northern gooup extends from- the islands in. James
" Bay to Ellesmere Island which reaches 83 07 No
Those in the District of. Franklin 1ie north of the -
 mainland of Canada and are generally referred to
“as -the Canadian Arctlc Archipelago; those innthe
- extreme north -~~~ lying north of M'Clure Stratt -—
Viscount Me1v111e Sound ~=-- Barrow Strait --- Lancaster
‘ Sound wa&?r passage --- are known as the Queen Elizabeth
“Islands. |

Despite the convenience for some purposes of a dual classification

of the 1slands, it has ‘been thought preferabte to treat them as
'a sxngle archipelagic unit because of -their configuration considered
as a whole, and therr many shared geological9 geographical and
historical associations.

Because of their remoteness from settled areas, the,
sparsity of their population and the exploration of the Arctic by
several nations, doubts have been expressed in the past concerning'
the validity of- Canadian t1t1e to the islands. 1In 1905, Dr. W.F.
King, Chief Astronomer of Canada, prepared a thorough confidential
report for the Department of the Interior on Canadian Soverelgnty
over the Arctic. That portion of hls concludlng observatlons

i

3/ See The Canada Year Book 1969 (Dominion Bureau

. of Statistics) Ottawa, 1969 10-11, (hereinafter.
cited as C,Y.B., 1969) and v1de infra, fn. 15 at
29 for Pharand‘s employment of such a dual frame
of reference for the Arctic islands in connection
with the delimltatlon of archipelagic waters,

4 C.Y.B., 1969 10.




deallng w1th Canada s legal title to the Arcnipe]ago is worth
quoting in extenso.~

 Canada's t1t1e to the northern 1slands
is derived from Great Britain's. Great
“Britain's title rests upon acts of discovery
‘and,posse531on. These acts were never, praorf
‘to the transfer to Canada, ratified by state
‘‘authority, or confirmed by the exercise of -
jurisdiction &c. Canada's assumption of :
" authority in 1895 may not have full internat-
‘ 1ona1 force.

The concluSLOn ‘from the fore301ng seems

to be that Canada's title to some .at least of .

the northern islands is imperfect., It may best

be perfected by exercise of jurisdiction where

any settlements exist.=
,Slnce, with few except1ons, the islands of the Arctic were un-
inhablted or only seasonally inhabited by nomadlc nsklmo bands,
Dr. Klng's conc1u51on that a manifestation of Canadian authority
would be neeessary to perfect soverelgnty over the Archipelago
would'scarcely”be rea;suring to the Canadian government, - As he

says, however, the Canadian title is derived from that of Great

Britain. At the date of transfer, whatever it was, Canada eourd

obtain no better title than Brltain possessed: nemo . dat guod non

EEEEE' As a prelimlnary step towards evaluating the worth of
Canada's elaim:as successor in titie to'Britain, eccordingly, the
- relevant transactlons by which Canada acquired a claim to- the
:v:Archipelago should first be surveyed

‘The conveyance of the Arctic islands to Canada wes"
effected by two - Imperial Ordere-in-Councll dated, respectively,
1870 and”1880, In the first; dated July 23rd, 1870, there was
a purported eonveyance to Canada of Rupert's Land and ‘the. North-
West Territories, but not precise geographical co-ordinates of ’

either of these reglons was given,

2/5{ King, Report Upon the Title of Canada to
the Islands North of the Mainland of Canada,
~ Ottawa, 1905, 7, (hereinafter cited as King).




A8 Dr. Kxng observes, the descriptions of the indicated territories:
: ¢ _

~...seems never to have been determined on authority". —/ The Order-
8/

'1n-Counc1ll/ derived its authority from the Rupert's Land Act= and.

E'bﬁwultlmately, as the said Act rec1tes in its preamble, from the Brit:sh

9/

r;bNorth America Act.v

s Under. the terms of the first Order—in—Counc11 Canada
bﬁrecelved the territorial rights prev1ously vested in the’ Hudson'e e
Bay Company by virtue of the Royal Charter of May 2nd, 1670‘ a
prelimlnary con81deration, therefore, would be the extent of the

‘ Company's proprietary holdings. By the terms of the Charter, the"
‘terrltory granted was deemed to be "one of our plantatlons or colonies'
in Amerlca”; and received the appellation ”Rupert's Land", Subgect

to the payment of a nominal rent and the pledging of fealty»to the

“9/51___5’
.[ 7/ See "Her MaJesty's Order in Counc11 Admltting
‘ " Rupert's Land and the North-west Territory into
 the Union", in British North America Acts and :
" Selected Statutes, 1867-1948, Ottawa, 1948, 133-137.

8/  Section 5, Rupert's Land Act, 31-32 Vict., c.105 (Imp.).
"2/ v Cf. Article 146 of the B.N.A. Act which reads:

146 It shall be lawful for thé Queen by and -
with the advice of Her Majesty's Most Honourable
Privy Council -on Addresses from the Houses of
Parliament of Canada, and from the Houses of the
respective Legislatures of the Colonoies or Prov-
inces of Newfoundland, Price Edward Island, and
British Columbia, to admit those Coloniés or Prov-

inces or any of them; into the Union, and on.
‘Address from the Houses of Parliament of Canada -
~to admit Rupert's Land and the North-western =
. Territory, or either of them, into the Union, on
- such Terms and Conditions in each case as are in
the Addresses expressed and as the Queen thinks
fit to approve, subject to the provisions of this
Act; and the Provisions of any Order-in-Council
in that behalf shall have effect as if they had
been enacted by the Parliament of the United -
Kingdom of Great Britain and Ireland.



Sovereign, the Charter constituted the HUdson s Bay Company and
1ts successors as the "...true and absolute lords and proprietors“

" of the territory conveyed A duly-appolnted Governor and Commlttee

Tﬁffof the. Company was vested with legiﬂlative P0W6r3{ and could enact

hlaws and 1mpose penaltiea withln its comaxne_so 1ong as thej were
 not oontrary or repugnant to the laws of England For these purposes
ecertaln deslgnated officials of the Company were empowered to ]udge
Company employees or realdents of its territorles in both civil and
cr1m1na1 cases, with mentioned exceptlons where acoused were to be
sent to England for trial.lo/ _
: ' It W111 be appreciated from the foregoxng that within the

area of 1ts activities, the Hudson's Bay Conpany had many of the
.attributes and exercised many of the prerogatives of a sovereign state,
Within its vast terrltorles, it was the prOV1der of sustenance and

the arblter of Justice for a heterogeneous population of natives,
Company employees and transients. The Company lacked the powers’
“of 1egat10n and treaty-maklng characteristic of truly-soverelgn
entities but v1s-a-v1s the inhabitants of its extensive domains it
~possessed most of the powers wielded by sovereign states. Since.
_the 1870 Order-in-Council embraced Rupert's land, it is most 1mportant

to deﬂrmlne what were the areas under the Company's control.»

Unfortunately, the description in the Company's Charter is ambiguous.

10/ See Read, (1937) 10 Maﬁ. Bar News 451; and.
v ‘ Chartera, Statutes. Orders in Council etc.,
Relating to the Hudson's Bay Lompe*y, London, 1931,

Eassim.
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B acqu1re. .

w7 ?,‘w

According to the Charter, the Company of Adventurers was to

...all the seas, atraits, hays rlvers, 1akes, creeRS»l
and sounds, in’ whatsoever latitude they shall be, that
.. lie within the enttrance of the straits cpmmoniy called
. Hudson's Straits, together with all the 1ands, countries

U and territories upon the coasts of the seas, straits,
_'~bays, lakes, rivers, creeks and sounds aforesaid, which
~are not now actually possessed by any of out subJacts

“or by the suujects of any other Christian Prince or

State 11 :

As Dr. Klng mentions, the above descr1ption has been varlously
1nterpreted - A common construction of the grant,; at least since
the mid-nlneteenth century is that its territory comprlsed the
watershed of all waters 110w1ng into Hudson's Bay.1 / On the
basis of such a. construct1on "Rupert‘a Land " or the region under
'ghthe Company's patent would extend from Ungava Bay and Central
fiQuebec on the East to ‘the Rocky Mountain Divide on thL West and
‘from Southern Baffin Island and. the Keewatln "Barrens” in the
North to the Amer1can Boundary ‘and Central Ontario.l;/ This huge
area, radlatlng in 311 dlrectlons from Hudson ‘Bay, was ruled '
:'v1rtua11y as a fief of the Company for the two centuries f0110w1ng

1670

In 1868 the Imperial Parliament passed the Rupert's Land

‘Actlﬁ/ which contained a recital of the Company's Charter and

revoked most of the quasi«politlcal and propr1etary rights formerly
texercised by the Company. The properletary rights were expressly ;
: revested in the British Crown. The Company was left, however, with

‘ the right to carry on: trade and commerce within the area of Rupert's

1y i_Quoted in Ring, 3.

‘lg['_lbxd., loc. cit. . :
hlg]?fSee map facing 7 after C. Y B., 1969 at 7
14/ 31-32 Viet., c. 105 (Imp.).




Land —éj The revestino in the Crown of the rights of a predominantly

“17ep011t1ca1 or adminlstrative character was accomplished for - thev* i

:,.purpose of transferring polltical powers dVer the - region to Canada.

vaccordlngly, in 1869 the Canadian government made temporary prov-
vision for the admlnistration of Rupert's Land ~Q/and 1n the following ;
year the Order—in-Council referred to was passed by Britain to
 admit Rupert's Landtand the North-western territories to Canada.

’ pursnent'to the Rupert's Land Act.

A defect in the descriptlon of Rupert's Land. in the 7

: Charter of 1670 was that 1t was fundamentally a geographlcal rather
'than a politlcal one. There were no demarcated boundaries. In

the ‘context of such a vast claim, there was room for disagreement .

© with other states on the 1ocation of common Erontlers. “ This. was B
espeCLally the case, of course, in the more northern and un-

settled areas.' If one applies purely geographlcal criteria,
probably the only part of the Arctic Archlpelago that would be in-
cluded in Rupert's Land would be southern Baffin" Island. - What of .
'the.remalnder of‘the Archipelago?i The description of the North-

western Territories, which presuﬁably would comprise much of the

15/ Section 4 of the Rupert's Lano Act reads.

“Upon the acceptance by Her Majesqrof such surrender
of Rights of Government and Proprietary Rights, and
all other privileges, liberties, franchises, powers:

 and authorities whatsoever...and which shall have

. been so surrendered, shall be absolutely extinguished;
provided that ndthing'hereln contained shall prevent

. the said Governor and Company from continuing to carry
'on in Rupert's Land or elsewhere Trade and Commerce."

16/ The Northwest Territories Act 32 33 Vict., c.3

: ,’Prime Minister Sir John A, Macdonald had made use of
1.fthe occasion to appoint a troublesome cabinet colleague o
- to administer the territory, Crei&hton, John A, Macdonald

_V'The Old Chleftain, Toronto, 1955, 35- 37




i 10 -

31'v‘_1n-Coun°il dated July 31st, 18803—/was as amblguoue as the. :

1nstrument it purported to amend and amplify, In extremely :
sfgeneral terms, the 1880 1nstrument sought to convey to Canada

"all Brltish territories and’ possessions in North America not

Hf'already included in the Dominion of Canada and all 1slands adjacent
hiato such territories or possessions," exc9ptinw enly Ncwfoundland
'and 1ts dependenc1esgl/ Slnce what was prec1ee]y in question was

whether the islands of the Arctic Archipelago were in fact Brltish

ﬂzgl The Order-in-Council of 1880 reads as follows:

At the Court of Osborne House, Isle of Wight, the 31st
'day of July, 1880 : L
- Present:: :
~ The Queen's Most Excellent Wa]esLy,
-~ Lord President,
- Lord Steward,
Lord Chamberlaln.

Whereas it is expedlent thaL all British Terrltorles i
and Possessions in North America and the 1slands adjacent
 to such territories and possessions which are not already lf
' included in the Dominion of Canada should (with the

exception of the Colony of Newfoundland and its depend~

encies) be annexed to and form part of the said Domlnlon
~And Whereas the Senate and Commons of Canada in Par]-_

“iament assembled by an address dated the 3rd day of May,

1878, represented to Her Majesty

"That it is desirable that the Parllament of Canada on
the transfer of the before mentioned Territories being
completed ahould have authority to legis late for their future
welfare and good government and the power to .make all need-
ful rules and regulations respecting them, thc same as - in
the case of the other Territories, and that the Parliament
~of Canada expressed its willingness to assume the dutles

~-and obllgatlons consequent thereon.! , : ‘

- .. And whereas Her Majesty is graciously please to accede to
"the desire expressed in the said Address:i- - ;

- - Now therefore it is hereby order~d and declared by her

B MaJesty by and ﬁith the adv1ee of the Privy Council as
follows:

 From and after the first day of September, 1880, all
- British Terrltories and Posse351ons in North Amerlca not



& ;hiivf,,

"posse331ons, a naked conveyance of ”Britlsh territorles and posse551ons

i North Amerlca" W1tho'”h

the requested comprehensrve descrlptlon L

;of the Arctlc islands was of'little value.‘ What wassneeded was B

;slands were

} confirmatlon that all or certain of the archlpelaglc\ _
cla: . T _hfd ware being transferred to Canada.'vyf
- The reasons for the'ﬁagueness of the descrlptlon in the v
1880 Order~1n@Counc11 appears 1n a 1etter sent by the Brltlsh Admlraltyi
to the Under Secretary of tate for Colonles early in 1879 22/

letter transmlts a report by F, J. Evans, Admlralty Hydrographer, and

‘comments on the approprlateness of the proposed descrlptlon for the
n,delimltatlon of Canada's, northern boundarles contained in the ' ;
'parllamentaryaﬂdress of 1878 The comments of the Admlralty dlsclose

'con81derable doubt concernlng the exact extent of Brltlsh posse551ons )

e ;1n the Arctlc

_j'c‘ jRemarklng that the obJect of thls B111 appears to.: be :
~ to define the limits of British North America, I would
_ffﬁobserve that prior to 1852 the northern limits of the

. ‘Polar lands--- West of. Greenland --- as discovered by
--ff;Btitish Navigators, did not extend north of the entrance
;“f-;of Smlth Sound Erom this position, Captain,Inglefleld :

. already 1nc1uded within the Domlnlon of Canada
. .and all islands adjacent to such Terrltorles or:
' Possessions shall (with the exception of the Colony
‘of Newfoundland and its. dependenc1es) become and
‘“be annexed to. and form part of the said Dominion
- of Canada; and become and be subject to the Iaws
" for the time being in force in the said Dominion e
‘in so far as ‘such: laws may be ‘applicable thereto.

C.L. Peel.
ﬁ;,ggjnASee the footnote 1mmediate1y above.

.‘~ggjf?8ee letter dated 28 January, 1879 C 0 42 ,
. Vol. 759, in YAretic Islands Documents, 1873-1880"
- file, Department of the Interior, R.G. 15, A-=2,
Vol 5-6 Public Archives of Canada, Ottawa, (hereln-
;”éfafter clted P.A.C. ). :
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of the:RoyaliNavy eaWhland to the North extending bejond the
In 1853-5; again in 1860~1; and

- 79th parallel of Latitude.
"in 1873-3; American officers explored ‘this region to beyond
the 82nd parallel Kennedy Channel (now named in the :

proposed Bill) being the: boundary ‘between" the lands so )

explored on the West, ‘and of Greenland on. ‘the East‘ ‘to

; ey gave the name of Grinmel Land, Our own

- Arctic expedition of 1875-6 pushed northward of the coasts e
*;“explored by the Americans. : G :

- Smith Sound -as far north only as the 78% parallel of Latitude.
This, however, subject to the rights of this country established _
by the discovery of more northern lands made in the late Arctic et

, In view of these discoverles by American citizens,
it is a matter for consideration whether the proposed
boundaries should include the words ”Kennedy Chamnel
"fnand all the ‘islands in and adjacent thereto'.  But as
 embracing, as would appear undoubted, British discoveries;
~the Eastern boundary might be defined as extending to =

‘expedition.gé/

i"As a result of the above-mentioned 1etter, the highly specific Canadian

'drafted terms of conveyance for the Arctic islands were rejected, and

‘there were substituted therefor the much more general and nebulous

e terms referred to’ above.

24/

In. addition, it was deciéed not to effect -

‘ the grant by an Act of ‘the Imperial Parliament, but rather by an

The legal validity of conveylng the Arctic 1slands by an Order-

’ f:in-CounC11 1nstead of by parliamentary enactment hae been doubted

' o‘Imperial 0rder-1n—Counc11.

25/

'7Those who questlon its legality emphasize that under Artlcle 146 of

V'T[che B.N.A. ace2d

Ibid., C.0. 42, Vol.

]See Map at Table C.

;f_Vide supra, 11- 13

___& 5

ﬁ'Vide suEra, Fn. 9 ,6.

7,59’,

only certain specifically mentioned Province *”bvv,ﬂ

letter deted 23‘January,bl879;t.:
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colonies and territorles could be admitted to the Dominion by Order-

i 1n-Counc1l.‘ Assuming that the Arctic islands, or at least certain ,vf

“hn‘of them, did not in 1880 form part of Rupert's Land or the North-’b

"“\Lﬂwestern Territory, “and that the enumeration of Territories trans-

:3;ferrable by Order-In-Council in Article lé6 was exhaustivc, there Sk
fdwould be no constitutional authorization for a transfer by Imperial vf:f;
170rder-1n-Counc11 , To adopy a contrary view would imply, for example,‘ g
that the executive could w1thout parliamentary sanction, alienate b
virtual]y any. British posse551on.. Notw1thstanding the above con51der-‘
‘ations, when confronted with the problem the law officers of the

k Crown considered that a valid tltle could thereby be transferred z7/
o Donbts linéered nonetheless, about the regularlty of ‘the

transfer, and in 1895 ex abundanti cautela, imoerial legislation

was passed which provided that ”...where the boundarles of a colony.
= have, either before or after the passdng of this Act, been .altered |
by Her Majesty the Queen in Council or 1etters patent, the 1etters“
80 altered shall be and be deemed to have been from the date of the

28/

alteration, the boundaries of the colony.”~— Such leglslation :
,constituted retrospective parliamentary authorization for the grant
.in the Order- n-Councll of 1880, whether or not the Order had been
validly passed Henceforward Canada could claim both executive v
' and legislative sanction for the conveyance of the islands, but the
continuing absence of a definite description of the islands was

vbound to create doubts concerning the preclse dimen31ons of Canadian

27/ See letter dated 3 April 1879, (Adm.F 1330-79

Canada has, however, construed the Order i

- Canada) Arctlc Islande Documents file, supra fn. 22 3‘.1xi

28/1,58-59 Vict., c. 34 (Imp ).
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‘f'in-Council of 1880 as a definitive grant of the Arctic Archipelago,zg/hg]
'vand despite occasional controvereies with other atates,ég/there haa

- never been a serious or protracted challenge of the Canadian claim

,.  by any member of the. international community._

: Canadian concern about northern sovenﬁgnty persisted,
‘“however, and in 1919 a somewhat trifling international 1ncident’”
””caused a recon31deratlon of the whole problem by government c1rcles
in Ottawa.‘ In 1919 Greenlanders crossed over ‘the frozen ice to

Ellesmere Island to kill muskoxen. When Canada protested to- ‘
”,Copenhagen in the diplomatic note of July 3lst, 1919, contending
that the forelgn Eskimos were not observ1ng local game laws, no -
dsatlsfactory reply was received from the Danish government. On
fthe unoff1c1al level, 1ndeed the explorer Knud Rasmussen argued
‘on behalf of Denmark that Elleamere Island was a species of no-
man's-land not falling under the sovereignty of any country, and.
»that Canadian game laws did not operate there., Rumours abounded in
Ottawa that Denmark might exp10re and "colonize" the entire chain
of islands north of Parry Channel, using Greenland as an area of
1odgement.31/ In such a context 'with no response whatsoever coming
from the Danlsh foreign office, suspicions arose in the Canadian
government of a possible, sinister Danlsh penetration in the northern
. part of the Archipelago. Canadian offlcials, such as J.B. Harkin,
’»Comm1351oner of Dominion Parks in the Department of the Interlor

and Loring C. Christie, later a 1eading Canadian diplomatlst,v

29/ See chapter three;'infra, and C,Y.B., 1969, c;lv'
30/ Vide'infra, chapter three, Eassim;' | -
31/ ‘Vide»infraq 60-62.
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con51dered what Canada could do to reinforce Canadian sovereignty..

- With reference to Ellesmere Island Mr. Harkin recommended ‘"To_"

'f’securely establish Canada's tit:e, occupation and aaministration Y oA pe

 are’ necessary.» Therefore, next spring (192;?) an expedition should;»_

"”[vxbe sent north to locate two or three permanent police posts on

'J'fnllesmere land (sic) This probably ahoula be. followed by the
transfer of some Canadian Eskimos to the island. Steps ahould be
taken to encourage the Hudeon Bay Co. or other traders to extend
'their operations northward It is also desirable that detailed 1':
exploration should be carried out on this and adjoining islandsjsz/v

On an even higher executive level, Christie prepared a
memorandum 1Até'in 1920 for Prime Minister Arthur Meighen on ‘
measures that were imperative to establish Canadian sovereignty

| in the Arctic. This memorandum was also prepared {n the context of

- a p0351b1e Danish claim to the islands north of Parry Channel, and

':especially Ellesmere Island

The necessity for taking concrete steps to confirm
the Canadian assertion of sovereignty over the northern
Arctic islands has now become more urgent; for 1nformation"
has been received that the Government of Denmark, instead -
of merely contemplating an expedition next year to settle
Ellesmere Island as previously reported, have actually
- sent their expedition, indeed it is understood tha§ 7t
reached the scene of action in the summer of 1920.==

32/ Harkin, undated memovandum, (fall, 1920?) Title
' to Northern Islands," (prepared for the Minister of
the Interior) Artic Islands: Reports on Sovereignty file, -
Department of the Interior, R.G 15 Series A-2; Vol,5- 6
(P.A.C.). : T

33/ Memorandum from Christie to the Prime Minister, dated
- October 28, 1920, "Exploration and Occupation of the .

~ Northern Arctic Islands,' Department of the Interior, -

~ R.G. 15, A-2, Vol. 1, (P.A.C.). %
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'_AVConfronted by the stealty exploration, use and occupatlon of the
,1slands by Denmark, there were several .steps the Government were :

adv1sed to take 1mmediate1y to forestall an. adverse Danish»claim.,

o Mr. Christie emph351zed that the permanent settlement of the:area &

' that might be necessary in a locality 1n the temperate zone'would not
 be necessary ‘in the Arctlc.' Some manner of ”aeasonal" occupation
would be sufficient there. In the temperate zone, in hls oplnion,
‘repeated local acts, show1ng an intention of a continual claim,'
would be necessary, in the Arctic, however, because of the in-
‘hospltable cllmate there might reasonably be 1ntervals between

the acts, Among acts which the Government could rely on to show

“animus dominendi were (a) mapplng expedltions, "...to complete

the mapping of lands already known and to discover any 1ands not :
'now knmwn?, (b) steps to be taken ‘at the same time and in. con- v

‘ Junctlon with (a) to establish our customs, game law, and possibly
police administration at strateglcally selected points; (c) the
“operations under (a) and (b) to ‘be combined The’ ship conveying the -
l-exploratory expedition should be classed as a revenue cutter, and

" could carry north customs, game law and perhaps police officers

~ as well as others, (a) "...for the exploration work the name of

'er. Vilhjalmur Steffanson suggests itself, both because of his
’vconnection with the prevxous expedition, and hecause of the economical .
.method of " Arctic exploration and travel which he has developed... 34/»‘
Ina manner curiously simllar to- the supposed Danish

:penetration of the Archipelago Christie advised that measures be :f; i

. éﬁjp.lbid,,,see‘paragraph 9, 5-6._ ‘
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; taken to substantiate a future Canadian claim to Wrangel Island

Just off the Arctic coast of the Soviet Union'

A further question that might W1th advantage be
‘referred at the same time t 3he technical departments
concerned is the feasibility of encouraging the . qUiet,
_unostentatious settlement of Wrangel TIsland by gome: .
“ ““Canadian development Co., such as the Hudson Bay Co. = =
- This if done would establish a basis for a subsequent
assertion of Canadian title to the islan%5 an asset
that might prove of value in the future.u—/

‘That the Canadian government was anxiously concerned about
consolidating 1ts claim to the Arctic island c¢an be seen from the- ‘
swiftness With which it 4mp1emented some of the above recommendations.'
Beginning in the ~early 1920's a 1arge number of Roysl Cdnadian '
Mounted Police detachments Were established throughout the Arctic
.Archlpelago, including Ellesmere Island éél and Mr., Steffanson's
ubsequent expedltions into the Arctic were another manifestation

37/

of this concern._ By such actions, and by the failure of the

" Danes to assert ‘an adverse claim after 1920, Canada's claim to Arctic

‘sovereignty was substantially strengthened in succeeding decades.
Concerning the related problem of the dimensions' of Canadian

sovereignty over arctic waters, which w111 be dealt w1th in chapter

four, little controversy has: hitherto arisen, It was, only with the :

 successful voyage through the' Northwest Passage of the American’

supertanker S,S. ‘Manhattan in 1969 that the use of the Passage as

;a commerCial waterway became a probabillty. The need for an 1n~v

expensive method of conveying oil from Alaska's North Slope to the

: 22!, Ibid., paragraph 11, 7; on the ultimate Soviet
: 7 acquisition of Wrangel Island vide infra, 54-55
géj;}Vide infra, 86

CAQZ]QiSee Baird, The Polar World, London, 1964 173 )
R (hereinafter cited as Baird) and Riddell, Documents » Lo
oen Canadian Foreign Policy, 1917- 1939, Toronto, 1962, 743.
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-eastern seaboard of the United States has stimulated research on

arctic- navigation.huAnd associated with such navigation,_

'=v,are the serious problems of arctic pol ution, which. cauaed the

gielative measures 1n the §?” 

épr1ng of 1970.

The necessity”and 1egality of these measures w111 

“ibe examlned below.38/39;\““

| .§§/ ';’V'iafe infra, 112 ££. and 135 ££.




 CHAPTER TWO

“THE LEGAL REGIME OF ARCHIPELAGOES

The 1ega11y permissible delimitatron of oftahore waters
: iw111 vary depending upon the category of island formation 1n,ﬁﬂ:,,v
:';qhestlon. The waters in the vic1nity of an archipelago may be e
'_regarded as (a) a particular instance of ‘the legal regime applicable
*generally to offshore waters, - whatever such a general regime may ey
prescrlbe, (b) a special 1ega1 regime applicable only to cdastlines R .
of a complex or irregular conflguratron (whether or not such coast-
15nes belong to archipelagoes) and not to more “regular" coastlines,
(c) a particular.legal regime: approprrate for archipelagoes alone,
which seeks tb differentiate aréhipelaéoes from'other geograbhicél
tformatlons because of their pecullar characteristlcs and require-
ments, or (d) a portlon of ‘a "sector" including, pOBSlbly, the

.permanent 1ce,,asvwe11 as the,water,vfalling within the sector. .

rjl(A)-The Pbéition‘oftthe Major Maritime‘Powers'

_In general the major maritime nations have sought to
restrict as far as possrble, encroachments on freedom of the seas
~ by conflnlng maritlme belts adJacent to arch1pt1abces to category
“(a). Thus, in the case of the Hawaiian Island Archipelago ‘the
Unlted States has made no claim for the application of a spec1a1
Qireglme to the 1slands, and the Unlted States Distrlct Court of Hawail
:has held that "inter-island waters beyond the three—mile limit are
high seas.“lj.Acoordingly, the delimitation of offshore waters here»

“would constitute’merely a specific instance of the general law of e L

1/ Civil Aeronautics Board v. Island Alrllnes, (1964)
235 F. Supp. 990. ,
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"'fhthe see,‘making no speclal provision for archlpelagoes or ”1sland

fcl ters." ‘This accords with the traditional approach, 1nvoked

C1ally by the larger shipping nations in “the 1nterest of

convenience, accordlng to which archipelagic and” other 1slanos ared

lfregarded as d1stinct units, each with its 1nd1v1dual belt of P

'hh,itorial waters, ordlnarily'three miles in breadth : g
: f : w The British positlon also reflects ‘this conoervatlve Ee
*,'steﬁdard rhere may be difflculty here, however, in ascertalning 2

,exactly what constitutes an archipelago. Thus, an ”archlpelago"
'mlght be distlnguishable from non-contiguous, scattered 1sland ‘

: w groupings not merely according to geographical criteria, but
also on. historical or prescrlptive grounus.z/ Taking the Amerlcan,’
 Br1tish or Japanese position, it could be that if one took a
rhypothetlcal r1ng of 1slands not separated at thelr c1rcumference s

‘by more than tw1ce the breadth of terrltorlal waters, the watere

./%ﬂwith1n the whole formation would be effectlvely enclosed 3/ In such
"a case, there could be hundreds of square miles of empty water in

. the centre of the archipelago to which alien access would be cut

'off. Aside from such a hypothetical construct, the conservative'
view would regard the inter~1sland waters, where they were located
beyond the" relatively narrow belt of territorial waters, as being

g part of the high seas.

' 2/ Colombos, International Law of the Sea, 6th ed., .o
~ London, 1967, 120, (hereinafter cited as Colombos).;,sv“

.3/ For a reaffirmation of the traditional Japanese
7 support of the three-mile rule, see the memarks of
.+ Hishahiko Okazaki, Third Secretary of the Japanese
:-fEmbassy in the Philippines, in Coquia, "The Territorial
' Waters of Archipelagoes,' (1962) L. Philippine Intl. LoJe 0
41, (hereinafter cited as Coguia), , o .
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The dellmitation of archipelaglc boundaries in such
a manner primarxly endorses the value of untrammelled maritime
;;communications._ As has sometimes been observed it represents a

' marriage of free trade w1th gunboat dlplomacy._ Generally, nations

~ with large maritime interests such as the United States, Great e
LtBrltaln, France and Japan have favoured such a system of dellmltlng
vOffohOfE boundaries 0 that there w111 be as few regulatlons as ..
’p0591b1e 1nh1b1t1ng ‘the movements of thEII naval forces and. merchant
‘,Jleets. :
(BjiBaseline SyStems Enclosing Irregular Coastlines-h
IS Where the outer clrcumference of an archipelago has
an irregular and complex conflguratlon, as it almost always will,
a gystem of stralght ‘baselines might be establishead connecting the
_ outermost 1slands, rocks, shoals and reefs, and enclosing the whole
‘formatlon. In such a case, the waters inside the basellnes are’
ordinarily regarded as 1nterna1 waters with a strip of territorial
waters being measured outwards from the baselines. Using the
Fisherles case&/as a precedent in constructing such a system the
general trend of the coastline would be of more 1mportance than the
length of specific basellnes, as long as the basellnes were not
| unreasonably long. By the Royal Norweglan Decree of July 12th 1935
Norwegian territorLaI waters were measured ‘outwards from a serles
of baselines connecting 48 fixed points along the Norwegian coast,
v :some of which were over 10 miles in’ length and one of whlch was

forty-four miles long,sl

4/ I.C. J. Reports, 1951, see Colombos, 114 £f.
‘ _5/ Colombos, 114
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When Canada establlshed a twelve-mile contiguous
fishing zone along its eastern coast in. 196? one baseline, enclosing f:ﬁ'

L 6/ .
:’Newfoundland*s Notre Dame Bay, was forty-nine milee 1n 1ength —/,

"”fﬂil Although this baseline exceeds somewhat the length of the longest '

. Norweg1an baseline there ds no - reason,;ln prlnciple, why it should
?not be acceptable 1f it adheres to the general trend of the coast~
line, ' ' ' ,

‘ i ‘ There are other methods, in addition to the straight

_baseline system, for delimiting offshore waters, such as the

arcs-of-circles method This method involves the drawing of 7

1ntersect1ng arcs-of-circles with a three-mile radius from all

promontorles along the coast, creating an "envelope” with an
irregular perlméter.?{ The stralght baseline and the arcs-of-eircles
system can be used in conJunction with each other along the same

,fcoastline where approprlate. Generally, straight baselines are more

appropriate along a deeply indented or concave coastline, and the

‘arcs-of-circles mlght be used further along the coast where there was

a somewhat less irre&ular outward slope.

6/ See Schedule B to Territorial Sea and Fishing
Zones Act, P.C, 1967-2025, SOR -67-543, The
Gulf of bt. Lawrence could be enclosed by
‘straight baselines, ‘without unduly stretching
precedent, if baselines were drawn across
Cabot Strait through St. Paul Island sbout
midway between POrt-aux~Basques, Newfoundland e
and Cape Breton Island (with the largest 3 '
closing baseline being 45-milee long)

Z/-fFor illustrations of the various methods of
. delimiting boundaries see DBoggs, "Delimitatlon
' of the Territorial Sea," (1930) 24 A.J.I.L.
.. at 546-547, and Shalowitz, Shore and Sea
'QBoundaries, Washington, 1962, vol 1 Eassim.
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(C) Distinctive Archepelagic Reégimes

Certain. states, such .as IndoneSLa and the Phlllppines

T*}have unilaterally claimed as internal waters broad expanses of

. f;fsea falling within a series f‘baselines ar”J

“dfthe extern ljif*v

’perimeters of thelr archipelagoes; Thesewclaims are put;forward v
on economlc and historleal grounds as well as on the b351s that ”:'hv
-:ethe respectzve archlpelagoes constitute geographical unitles of
"a more or 1ess compact nature, :
o  The Indonesian claim was asserted by the Council of
Ministers on December 13, 1957 as follows: .

: The waters around between and connectlng
-~ the-islands or parts of the islands belonging
to the Indonesian archipelago, irrespective
- of their width or dimension are matural
_appurtenances of its land territory and
- therefore an integral part of the island or
" national waters subject to’ the absolute
sovereignty of Indonesia.§

‘~The‘watefe‘fa111ng wi;hin the baselines wereicieimed as‘inte:nel f
weters, the‘terfitoriel sea of Indonesia being delimited ouﬁwards'
from such beselines to a Breadth'of twelvernautidalimiles._e |

» . 1, | The United States State Department, however, has_

f’.,strongly disapproved of the Indonesian claim.‘ "The United States

'nf’regards as wrongful and unacceptable appropriations of the high
seas any claim to more than three miles of territorlal waters as
kwell as any alleged right to convert into internal or territorial

_waters 1arge areas of the high,eeas-in and around;the 1a}ands whic¢h

 have traditionaliy been used as high seae by the neeselq'of,all

of

nations, !

.‘3§/ New York Times, Satnrday, 18 ﬁanuafy,*1958,t3.
9/ Ibid., loc. cit.
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SIn the case of the Philippines, the Phxlippine

~¢Jde1e'at;on to the 1958 Law‘of thenSea Gonfertnce at Geneva cited

ieal, geographlc, po,iticalfand economic circumstances to ,;f-r’ﬁr

Justify the appropriation of large expanses of archipelagic waters.‘

. iIn Justifying thelr posztlon, the Ph&llpplne
f‘delegatlon malntained that the Phillopine Arch-
. ipelago consists’ of ‘a continuous chain of islands
‘.or islets. lying closely together so that stralght
. baselines could easily be drawn between appropraite
‘apoints ;on outeriﬂlands or- islets in such as way
a8 to. encircle the whole archipelago without -
'crossing unreasonably large expanses of water and
without infringing the prlnc1p1es laid down by the
o International Court of Justice in the Anglo-
t'igNorwegtan Fisheries Case, Accordingly, it was
-~ proposed that a rule should be laid down under
which outlying archipelagoes like the Philippines :
- may be treated as a single unit and the waters e
- 1ying between and within the islands should be i
‘-con81dered as. 1nterna1 wattrs.lg/

- The relevant statement of the Phillpplne government on whlch this
p051tion was based reads as: follows.j

_ ' The Philippine Government con51ders the
" limitations of the territorial sea as referring to
those waters within the recognized treaty limits
R : ~and for this reason it takes the view that the = °
I R  breadth of the territorial sea may extend beyond
Lot ' ~twelve miles, It may therefore be necessary to =
" make exceptions, ‘upon. historical grounds or by
means. of treatles or ‘conventions between the states.
It would seem. also that the rule prescribing the
1imits of the ‘territorial sea hag been based largely
on the continental nature of the coastal state,
“The Phillpplne Government is of. the opinion that certaln :
- provisions should be made taking into account the 11/, j»"
o archlpelagic nature of certain states 11ke ‘the Phllippineg—- e

>10/ Co uia, 145.

't,11/ Note verbale dated January 20, ‘1956, from the Permanent ;;"
" Mission of the Philippines to the United Nations. Docu-
- .ment A-CN, Yearbook of thc International Law _Commission, -
1956 vol. 2 70. ~ v : ¢ .
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Both Indonesia and the Philippines are, of course, .
"widely scattered grOUps of islands and the construction of a i

1‘system of baselines enclosing them cannot easily be reconciled Htij

:fwith the Fisheries precedent.“When one considers that the Philippines o
s comprised of 7,104 1slands, while lndonesis comprises 13, 000 :

i 1slands of which only some 3 OOO are inhsbited the complexity of

,aﬂsystem of baselines enclosing either of them.become apperent.ifv}ftf'
i In the case of the Philippine Archipelago, some baselines are

from 130 to 160 miles 1ong,lg/

and similar baselines exist in
O:Indones1a, the Indonesian Archipelago considered as a whole being
more than 3 OOO miles in length It should be remembered that
'Indonesia and the Philippines belong to the genus of non—ad1acent
or outlying (mid-ocean) archipelagoes as contrasted with the
coastal archipelagoes of such states as Norway, Yugoslavia, Iceland ;
Cuba or Australia.lzl As the existence of Cuba and Iceland in
the latter classrfication would seem to indicate, the distinction is
not merely one of whether the archipelago appertains to -an island or :
‘a continent, but rather whether the archipelago considered as a
1whole, is preponderantly insular in nature or whether it is a compact

group of islands along the coast of a 1arger land mass, whether ‘such

a 1and mass be classified as an island or a portion_of a continent.

12/ ‘See Philippines Republic Act. No. 3046 approved ;

o June 17, 1961, U,N,L.S. Supplement to the Laws ‘and

Regulations of the Regime of the Territorial Sea,-
'Document No. A. -Conf 19 5 Add l at 3-4, i

13/ See McDougal-and_Burke,'"he Public Order of the Oceans,
" 'New Haven, 1962, 411 ff, (hereinafter cited as McDougal
~-and Burke), and Evenson, "Csertain Legal Aspects Con-

. . cerning the Delimitation of Territorial Waters of
 Archipelagoes,' U,N., Conf. on the Law of the Sea (U.N.
Doc. No. A-Conf. 19-8, 1960) 1. Official Records, 289

(hereinafter cited as Evenson).
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McDougal and Burke refer to the confllctlng interests

' of archipelaglc states such as Indone31a ana the Phillppines, in

'1t_the systems they have establlshed for dellmitlng their territorzal

seas, and other states in the 1nternationa1 community.

" The isl and groups (non-adgacent archlpelagoes)
1nvolved here are those unconnected with a continental
coast, such as the Phlllpplne Islands, Indone81a, thefw;
Galapagos Islands of Ecuador and the State of Hawaii =
in the United States. The major claim sometimes made
is to delimit the territorial sea from a line connect-
ing the outermost islands and to include all waters
within the line as internal waters. The primary
counterclaim asserts that an island in an archipelago

does not differ from any other ‘island and that each
~should have only its own belt of territorial seal;
~in this view, there would be no guestion of s ralght
- baselines or internal waters. A possible alttrnative
to either outcome would be to permit the use of a

~ single territorial sea for the islands as a unit but
- to regard the waters wrthln the baseline as part of
the territorial sea._lfi/ , :

It 15 noteworthy that in this passage the authors descrrbe non-
adjacent archipelagoes as Mthose unconnected with a continental coast.”f
. As contended above, however if "adjacency" is the crlterlon for
differentiation between the various types of archlpelagoes, with non-
;'adJacent archloelagoes like Hawail and the Galapagos, on the one hand
and coastal archipelagoes 11ke those of Norway and Cuba, on the other, :
hhbeing extreme types, then the crucial taxonomic consideration is not :
"the proximlty of an archlpelago to a continental 1and mass, but its
character considered as a .whole and its relation, if any, to its v
parent formation. In- classifylng the islands situated to the north
of the Canadian malnland aa a "coastal” or as a ”non-adJacent”
archipelago for example, their relative p051tion in relation to

the North Amerlcan contlnent might not be as- important as their”

h lﬁ/‘ McDougal and Burke; 411,
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'-'lcharacter considered as a whole., No other oontinental state'possessee"
“'such a 1arge ‘and far-flung group of 1slands on its perlmeter. Aithongh

the islands extend from’ east to west for a distance of more than ‘two

~ thousand miles and from just north of the Canadlan 1and mass almost

15/

ﬁglto the Pole, they are relatively compact, and have a unitary aSpect.

'vKZIL 1s not, of course, suggested that they would be classiflable as

flsies non-aoJacent archlpelayo, which is dlstinouishable becarise of fE

dlstance from the nearest continent but, geographlcally cons1dered
they\mlght belong»to»an intermediate category between "non-adjacent!
and UCOastal"'archipelagoes; : ,

The precise classification of the Arctic Archlpelago
could be of great SLgnlficance, since’ the legal regime appllable
to its waters could well depend on whether it resembltd more the
Indonesian than the Norweglan or Cuban archlpelagoes., It 10 ‘
suggested that if contemporary international law is to have relevance‘
to preeent needs, 1t must develop suff1c1ent f]ex1b111ty to reconc11e

the divergent interests of individua] states and the world communlty.

15/ See, however, Pharand "The Waters of the

‘Canadian Arctic ISlands," in (1969) 3 Ottawa
Law Review, 414, where the author contends
that the broad waterway through: the centre:of
the Archipelago separates the archipelagic
islands into two distinct groups. He argues

.. that each of these groups might be enclosed by
baselines, the seas within being claimed as
Canadian territorial waters. The large corrldor
between. the groups would be available for un-
restricted international navigation, . Professor
Pharand's suggestion was made, of course, before
“the official announcement of Canadian governmentf
Apolicy in April, 1970.
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'Where existing clesSifieations do'rot fit a situation, new class-

tifications and new norms, must be created. ‘While striving to -

>’“7fretain its coherence, 1nternat10na1 law muet keep abreast of new

ff,needa in international society b; developing new 1egal conoepts'

where older ones prove to be inadequate._‘

»ipelagoes discussed by McDougal and Burke on the one hand and by
‘Evenson on the other. It has both the elements of “compactness“
k‘and "unity” presented by the Philipplnes and the characteristic

: of propinquity to a land mass presented by the archipelagoes of
Australla or Cuba which however, are not so large or distinctive
as the Arctic Archipelago. The ice which binds together the
various Arctic islands represents another slgnificant natural '
difference between ‘the arctlc and’ other archipelagoes. In a

globe on whzch there are an indefinite number of geographical
gradations, and where sharply-defined abstract classificatlons may
b'not fit sPec1fic formations, one should not be too hasty in
classifylng the Arctic Archipelago into the present perhaps overly-
rigld categorles.v It mlght be suggested in fact, that the Archl-_.
pelaoo is an intermediate species between the genera, respectlvely,“'
of coastal archlpelagoes (e.g. Iceland Norway) and non-adjacent
archipelagoes (e.g.Philipplnes, Indone31a).l This distinction is
51gnif1cant if one assumes, as do the Phillppines, Indonesians and
zﬂNorwegians that different legal reglmes may apply to different
.”types of archlpelagoes. ‘ ‘ '

' The Arctlc Archlpelago is not sxmilar to other arch-vifv"'
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(D) THE-Secfor”Theofy“

Accordlng to the sector theory, first enunclated in )

b,the Canadlan Senate on Februal,@

16/

th, 1907 by Senator Pascal ,,flrm

S;Poirier,- ‘the poplar region was. allocate'*respectively to those

'Ystates borderlng on the Arctic Ocean._ TheﬂFrench dmplonat and

J Jurlst Rene Dollot describes a "sector” és fo]lows:

.. On procede de rcpartltion des terres

polalres entre les Btats qui se trouvent placés
~au voisinage de/ces terres, le gecteur COnStltutdﬂt
“un triangle spherique dont le sommet est au pdle,
‘dont les cﬁtés sont les meridiens et la base une
cote ou des paralleles.lz/ '

~In -other words, hypothetical parallela of longltude are extended

northwards to the Pole from those parts of the Arctic Ocean at the

16/

Senator Poirier's resolution was as follows:

"That it be resolved thét_the;Senate is of the

‘opinion that the time has come for Canada to

- make a formal declaration of possession of the
-lands and islands situated in the North of" the
Dominion and extending to the North Pole,"

' ‘Canada, Senate, 20 February, 1907, In the course

of his argument, Senator Poirier allocated

~ "gectors'" in the Arctic to Norway, Sweden, Russia
- and the United States (Alaska) in addition to
- Canada. L T

Dollot "Le Droit International des Espaces Polaires," e

in (]949) 2 Recueil des Cours, Academie de Droit
International, 127 (hereinafter cited as Dollot).
The passage may be translated: "A method of part-

‘itioning polar territory between states situated

in the neighbourhood of such territory, the sector
constituting a spherical triangle whose summit: is

~ ‘at the Pole, the sides of which are the merldlans

'and the base a seacoast of the parallels."
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‘.:Heastern and western extremlty of each Arctic state. All undiécovéféa,
Mh_lslands within the Arctlc Ocean falling thhin each sector are. ‘
.allocated to the state posse531ng the sector. The exact 1ega1 statusx
biﬁof the permanent ice and waters within the sectora has not been
l’ffinally settled, In fact, the legitimacy of thus apportioning the

gﬁArctlc regions, in so far as it impllcltly excludes the pOSSIblllty

‘fjdf northern possessxons for states not hav1nc a northern frontier,»
lhas been strongly challenged ' ‘ ‘ .

_ , As Dollot mentlons, the virtue of the sector theory,

if it can be called such, "is that it authorltatlvely allocates; Ly

‘ severe:gnty over undlscovered terrltory among potential claimants.lB/.

k_It recalls the celebrated partitlon of the NEW World: between upaln

:qnd Portugal-ln 1493 in a Bull promulgated by Pope Alexander VI, a

' 1egacy of whlch 1s the rough geographlcal division between the

Portuguese speaking people of Brazil and their hispanic nelghbours

to the West, "If there is a consensus in favour of the sector theory,

and the dellmltation of the sectors themselves is agreed upon, —zlthe

18/ Dollot, 127.

19/ Controversy erupts from time to time between Great
Britain, Chile and Argentina because of the overlapplng
of their sectors in Antarctica. In the south polar
region there is no natural tableland extension to
confer upon sector claims a-degree of geographic

' legitimacy. Consequently, such "sector", claims are
based on discovery and exploration of an area of lodg-.
ment along the coast or, as in the case of Great
Britain, on the projection of meridians southwards ‘
from a colony, the Falkland Islands. Since Argentina o
contests the Antartic sector claim based upon it,
see (1947) 41 A.J.I.L., 117 and Supplement, 11, for
‘the Argentine claim. On Antarctic claims generally c
see, 1 Hackworth, International Law, 449-62; Smedal,

. Acquisition of Sovereignty over Polar Areas, Oslo,

S 1931, 54-76, and Hayton, "Polar, Problems and Inter-

~ national Law," (1958) 52 A.J.1. L.»746 ~65.
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pr1nc1p1e may preclude petty quarrels over title to northern territory,.
: such as the inc1pient issue between Canada-.and Russia over Wrangel

' Island, which was occup1ed by Canada for a time, but clearly fell
- 20/

. 'withln the Russian sector.——- There is no doubt an element of

'arbitrariness, however, in makln ftitle contzngent on the locatlon

“of hypothetlcal lines. Even some s ates with an Arctic frontler
L have refused to endorse the sector prlnciple.l' As Dollot mentlons,“ﬁéy
| the refusal by the United States to do so may reflect a,veln of
opportunism because there are, apparently, no territorles located
within the American "sector" between the State of Alaska and the |
Pole.21/ _ i | | f | i : k
Senator Poirier's 1907 resolution wasdneither eeconded
'.nor voted upon ‘in the Senate, and could 1n no way be construed as ‘:
a statement of government pollcy. In 1925 however, the Mlnlster
of the Interlor laid claim to all lands "discovered or yet to be

discovered" between the mer1d1ans of 609 and 141° west 1ong1tude.22

" Prime Mlnlsters St. Laurent and Pearson have on different occasions

“endorsed the secter pr1nc1p1e,g§/and have suggested that Canada has

20/ - Morrls, "Boundary Problems Relatlng to Sover-
eignty in the Canadian Arctlc," (1969) 6 Musk-
- Ox Journal, 51. ~
Dollot ]42 Cf. Smedal Acau181tion of Sover»»s
eignty over Po]ar Areas, Oelo, 1931 62.

N
~

22/ Canada, Parllament, House of Commons Debates, v

1925 vol 4, 4084,

gg/ .For Prlme Mlnlster St. Laurent'!s endorsement see
o House of Commons Debates, (1953-54) vol. 1, 700,
‘and for Prime Minister Pearson's affirmation see
L " "Canada Looks Down North," (1945 46) 24 Forelgn i
. ’,Affalrs, 638.
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t1t1e to the waters as well as. the terrltory noth of the ma1n1

1Resources have placed Canadlan claims in the Arctic more on Lh

. Mr. Lesage attempted to- elucidate the goverﬁment

posmtion on. ‘Arctic 50vere1gnty in replying to a question in th

House of Commons in 1956

We have never subscribed to theé sector theory

in relation to the ice. We are content that our

and

On the other hand, Jean Lesage and Alvin Hamllton, durlng thelr

:ﬁ'respectlve tenures as Mlnlsters of Northern Affalrs and Natlonal

e

's

e .

3

sovereipnty exists over all the Arctic islands. .

There is no doubt about it and there are no
‘difficulties concerning it, Our sovereignty has

-never been endangered by. the installation of‘theck

- D.E.W. line. We have agreements with the United
States and the facts are there to prove we have

- sovereignty over our northern territory.: We

“have never upheld a general sector theory. To

our mlnd the sea, be it frozen or in its natura1, 

liquid state, is the sea; and our sovereignty
exists over the 1ands and over our territorial

. waters

that their purpose was:merely "...to show the 1{nés within th

24/ House of Commons Debates August 3, 1956
’ 6955

Referrihg_to‘the so-called sector "lines" first places on Canadian

maps in 1903;'Mr. Lesage argued that they were not boundaries but

¢h‘

"the lands and territorial waters around those lands were clalmed
by Canada, because at. that time and for a number of years after-

wards many of the islands of the Arctic had not been discovered




' over waters beyond your territorial waters.ﬁe—

o 5,33 -

ivand 1t was not known what islands would exlst in the interlor of

257

‘that sector."—~ He added that the "broaded (sic) sector theory,

dy”which Canada had not adhered to entalled a c1a1m to "sovereignty

l 26/

Mr. Lesage's successor, the Honourable Alvin Ha ilton,

\”drepiylng in Parliament 1n 1958 to anquestion posed by Mr. Lesv

i’left open the issue of the ownershlp of ice and waters adJacent to

the Arctlc Archipelago'

«+«The ArCtic Ocean is covered for the most part of

the year with polar pack ice having an average - thick-A T

ness of about eight feet, Leads of water do open up
‘fas a result of the pack ice being in constant motion

but for practical purposes it might be said for the

most part to be a permanently frozen sea. It will be
- seen then that the Arctic Ocean north of the archi-

pelago is not open water ror has it the stable e e

~qualities of land. Consequently the ordinary rules /
'_Jof international law may or may not have application,—

25/ 1Ibid., 6958. Mr. Lesage may be in error in his
. last-quoted remarks inasmuch as he is implying
~ that lines placed on a map in 1903 reflected
" a theory whlch was first put forward by Senator
Poirier in 1907. It is noteworthy,as Professor
Pharand has pointed out that ",..the Physical
' Geography section of the Canada Year Book states
that "in latitude it (Canada) stretches from
Middle Island in Lake Erie, at 41° 41° N. to the North
Pole," apparently with the sanction of the Department
of Energy, Mines and. Resources (Pharand, "Freedom
~of the Seas in the Arctic Ocean," (1969) 19 U.T.L.Js
- +229-230). '

.‘e,zé/k}House of Commons Debates, August 3, 1956, 6958

27/ Tbid., 1957-58, 1559.
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oSubsequently in Parllament Mr. Hamilton endorsed Canadian t1t1e

. to Arctic territory primarily on the basis of effective '
: 28/ -

: occupation. - :

f'_ While he was Canadian Ambassador Lo the United otates
'in 1946 ‘Lester B Pearson asserted that Canadian sovereignty

';extended to. .. the islands and the frozen sea north of the

mainland between the meridians of its east and west boundaries -

extended to the North Pole."gg/

Mr. Pearson amplified his earlier-

statements and- attempted to recapitulate the position of

'successive Canadian governments in a television programme broad-
case in November, 1969:

+.s.I don't think we've ever claimed jurisdiction
“ to anything that could be considered as open sea,.
‘What we have done in the past and there have been
many statements about this from 1946 especially
on, we have put forward what is called the 'sector
“theory" and: the land inside your construction of -
your east and west boundaries to the pole.  Now we
have thought that permanent ice could be assimilated
‘to 1and but if its pack ice its not permanent.gg/
‘Mr. Pearson's-reference'to ”peck ice' concerned a report from
Moscow by~the Canadian Broadcasting Corporation that the Soviet
Union was claiming title to pace ice within the‘Russian sector.
' The former prlme minister explained that the 31gn1f1cance of
.repeated government statements on Arctic sovereignty after 1946 i
was related to the developing 'cold war.' With the polar area
acquiring enhanced military significance as the shortest route to

many targets for nuclear-equipped aircraft or inter—continental

ggj Ibid., 1958, 1979 and 1989
'gglz;Pearson;g E.cit., fn. 23 supra, 638

',.29/' C.B.C. Weekend, (telev131on rboadcast)
- 9 November, 1969
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ballistic m1531les, it was in the natlonal interest to claim
fithe Arctic sector as Canadlan territory to establish a. cordon

.sanltaire for defenslve purposes.

i One would expect that at p'h=f5

"lhleast in thls respect;,there ought to be a large community

of interest between Canada and the United States in sustaining

'”fﬁ}the Canadian sector claim._.', : o
' A parliamen ary debate in 1969 disclosed t

”'[,of two other Canadian prime ninisters on the sector princlple. i

Re. Hon. J. G. Diefenbaker: ...is it not a fact that,
Canada's stand through has been in favour of the
sector” principle and that view was expressed by
_Canada at the Geneva Conference in 1958 and not

disputed by the United States or the U.S.S.R? Does
the Prime Minister accept the sector principle, and

“if he does, and if that is still the policy of the’
govermment of Canada, then waterways are in the same

-position as islands and other lands?

_;Rt. Hon. Pierre E Trudeau: Mr. Speaker, I do not
._have the same understanding of this as the Right -
.~ﬂHon. ‘gentleman. - I believe that the sector princ1ple

lapplles to the seabed and the shelf, 1f does not

apply to the waters. The continental shelf is of .
. course under Canadian sovereignty ——— this i the
' seabed, but not the waters over the she1f£,31

- In examining the statements made on ‘the sector princ1p1e by

successive Canadian prime ministers and cabinet mambers, it is.

dlfficult to deteet a uniform policy woven into the whole fabrlc.
~ While the speclfic content of the policy is not clear, at least
;the four most recent prime ministers --= St. Laurent Diefenbaker,
Pearson and Trudeau cua have all found the concept of a sector i
principle, either alone or: in conjunctlon with other indicia

of title, meaningful however variously they have interpreted 1t. i

_lhil/{hﬁouee of'COmmone'Debatee, 10 March, l969;h6396;




i The Soviet Jurist W Lahhtlne, in an artlcle published

‘>‘f1n 1930, set out the reasons for the espousal by hlB government

~‘of a sector claim in the Ru551an Arctlc,‘cltlng Canadian practlce

he is obviously referrlnu to the inhospltable cllmate and the L

blnacce551b111ty of the region wh1ch makes human habltation and ,_lf f‘7"'"jy~
’Linormal pursu1ts dlfflcult. Granted that "effect1ve occupatlon”
is not a prerequi81te for Arctic sovereignty, he adds' ”;..we et

are forced to the collateral conclusion that we must dlsavow the

whole triple formula of occupatlon, 1.e., dlscovery, occupatlon

and notification."33/

t follows that the trad1t10na1 or customary

- modes of acqu1ring territory in other 1atitudes are not approp- :

rlate for the Arct1c, and that there must be substituted for
}them ”...the doctrine of the region of attractlon." The con-

sequence of adoptlng such a v1ew is that "...1ands and 1alands‘

belng st111 undiscovered are already presumed to belong to they

national terrltory of the ad;acent Polar State in the sector

34/

of the region-of attraction in which they are ‘to be found, "—

In hisvarticle, Lakhtine.Waéfactually.expoundingfthe rationale..

732/ Lakhtine, "Rights Over the Arct1c,U (1930)
. 24 A.J.1.L. On the Soviet view of polar sovereignty
‘.see also Lapenna, Conceptions Sovxetigues de Droit i
International Public, Paris, 1954, 256-263

‘ QQ/A Lakhtine, 1bid., 710 (emphasis by Lakhtlne).

34 Ibid., bloc.cit., (emphasis by Lakhtine).
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of the Sov1et ”sector” claim to. the Arctic Whlch had been formally

promulgated four years earlier. In the relevant decree, Soviet

v e;sector boundaries described as converging at the North Pole were

'situated between the meridian of east 1ongitude 32° 4' 35" and
'vthe meridian of west longitude 168° 49' 30”; which define, it v
'V»respectively,_ he extreme easternmoet and westernmost Iimlts of
Soviet natlonal boundaries;ﬁsl
' Hackworth describes certain claims to Arctic territory

:made by Ru551a in 1916 as also falling under the "sector pr1ncip1e ”ﬁ~'d*
but in this ‘case there was no formal proclamation definlng a :

1‘spec1f1c Ru531an sector'

. On November 13 1916 the Russidn Ambassador in

*_Washington sent a note to the Deépartment of State
‘calling attention to the. ‘annexation of certain newly-

‘discovered lands in the Arctic. The Russian Govern-

ment claimed as "part and parcel of the Empire" several
_ Arctlc islands lying near the Arctic coast as con= -
- stituting "an extension northward of the Cont1nental
'-tableland of Siberia.“éé/

One might query Hackworth's c13581fication of thlS 1916 clalm under
'the "sector pr1nc1p1e " however, since it reflects title by
"cont1nu1ty" or the geographlcal extension of the continental table-
land, whereas the'“sector principle" wouid appear more properly to
7‘be based on "contlguity”, or the geographical nearness of the

. continental ‘state to the Arctic region. A clear differentiation
between the two bases of title can be made in that the former one
would not seem to be as comprehens:ve as the latter. There could
:for 1nstance, be no further claims after the continental table-v
-land came to an end, as it well might do before it reached the -

Pole (theCDntIHUlty pr1nc1p1e) but notw1thstand1ng such "dis-

continu1ty", a claim under the sector principle (under "contlguity") ‘,.‘

““could still be entertained right up to the Pole.

;-zi/.'Decree of the Presidium of the Central Executive :
- Committee, U.S5.S.R., April 15, 1926, cited in 2 White-
~man, International Law, Washington, 1963, 1268

§§/7'1‘Hackworth, International Law, 461,
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_ 5 A strlct 1nterpretat10n of the above Sov1et Decree of
;1926 would conf1ne its operation solely to 1ande withln the

‘SOVlet sector discovered and undiscoverta ~which had not been

”recognlzed by Moscow as "property of another state."él/ Associated

t°m;]»with the mentioned claim,\however, are extensive hlstorlc clalms

.. to Arctic waters covering the Northeast Passagt fro, Novaya E G
'“;?Zemlaya and Franz Josef Land to the entrance of the Berlng Stra1té§/_f.v”
vThe Sov1et sector c1a1m, along with the: concurrent claim to 7
hlstorlc waters, represents a more sweeplng assertion of soverelgnty ;

over Arctic 1ands and waters than is made by any other polar stateég[a“__}.l

-~ 37/ 1>Hackworth, Internationel’Law, 461;

38/ . See the illustrative. chart appended to Mouton, A
.+ "The International Regime of the Polar Regions,"
1962, 111 Recueil des €ours, ‘Academie de Droit
- Internatlonal (hereinafter cited as Mouton),
© .and cf, Lapenna, op.cit., in. 32 su ra, at
. '257-258: "D& 1926, le Professeur Korov1ne
fvexprime l'opinion que les mer arctiques doivent
- @%tre traitdes d'une facon analogue a celles des
~ territoires- arctiques, clestoa-dire que 1la
souveraineté de L'U.R.S.S. doit s'y entendre,
Seule une telle 1nterpretation, trés large, du
décret du 15 avril 1926 --- écrivait alors ' +
Korovine --- assure les droit souverainsg de. 1'Union
~sov1étique sur. ces régions. 11 s'agit des mers
de la Mer Tchoukout qui se trouve ‘dans les limltes.
du secteur polaire sovietique. La mer de. Behr1ng...
et la mer de Barents sont. toutes. les deux considérées
par la doctrine sovietique comme mers ouvertes."x L

,22/ Cf Mouton, 1oc.rc1t.
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The Soviet writer: A N._leolaev sets out the hlSt— g '

The author of this workfis in 1u11 agreement
~with the Soviet scholars wh Kregard as ‘historic
and subject to the’ regime of internal waters of
the U.S.S.R. the seas which form bays in the ‘
* . Siberian coast: 'the Sea of Kara, the Laptev Sea, -
" 'the East Siberian Sea and the Chukchi Sea. Many
_centuries were required by Russian navigators to =
- establish mastery over these seas, which now con-
- stitute a national waterway of thie Soviet State.
‘Through these seas passes the northern maritime ~
-~ route from Murmansk and Archangel to Vladlvostok,i‘
_ which was only opened through the pr d}gious :
~ efforts of our heroic Soviet people.__ :

The‘arguments,advanced by Soviet-schelars to support a regime
sui generis eyet.brdad expanses of Arctic seas might, for
’thebmost'peft},belused by other poler states to nationalize &

other polar méters; Vishnepolsky, for example,‘asserts that

(a) rigorous 1ce conditlons make all’ vessels attempting the
”northern maritime route”‘absolutely dependent on Sov1et ice-
breaklng and meteorologlcal services for a. successful tran51t
(b) the seas have not hitherto, in fact,. constltuted an .

41/

fhlnternational commerCLal sea route,—~ and (c). anc1ent his~

"?5torica1 claims to the Kara Sea, forming the easternmost por-blff

 ’,tion of the waters claimed _were unprotested by foreign states,

L and the Arctlc seas generally were regarded ag belonging to

'f,Vég/ .Nikolaev, Problema Terrltorialnykh Vod V
I ‘Mezhdunarodnomp;ave, quoted in Evenson, 19

‘.‘ﬁijkiThls argument, espeC1a11y, would apply to»iit
. such polar sea routes as the Canadlan" #
'V;Northwest Passage. :




_Russia from the time of Ivan the Terrible (1533- 1584) a2/
‘ ' ‘The Dutch jurlst MOUton emphasi&es that, accordlng
,to the Sov1et Unlon no right of inniocent passage for foreign

"5“vessels ex1sts through the above-mentioxed Arctic waters,

.’.uinternal” seas, Actually, thlS

511nbecause they are clalmed a

- would mean that there waa no internatlonal sea xoute north of |

: *the Ru581an mainland since the areas to the north of Sov1et o
?"internal waters" would be rendered 1mpassab1e bv 1ce._ In’v
'refutatlon of the common Soviet claim that the Northeast

,Passage was opened up by “Rus51an navigators" Mouton points out

42/ Mouton strongly disputes the Soviet claim on

‘the following grounds: (a) In future, foreign
icebreakers and reconnaissance aircraft might
escort their own vessels without hlndrance,
and without Soviet assistance, through the -
Northeast Passage; (b) Although, by the Soviet

. view, unauthorized overflights by aircra t over

"“internal seas' would be prohibited equally ‘
with navigation of such seas by foreign vessels,
the’ control of ice hazards would be required

only on the latter ground, and the enclosure of a
large area of airspace would pose a considerable

”ginconvenience'to international air: traffie; '
(c) the term 'historic seas' is unknown in
contemporary international law and thistoric bays!
are not permissible without headlands of specific

- dimensions through which baselines: might be drawn;
(d) a claim to sovereignty over super-jacent waters
of the continental shelf is unwarranted under the
Geneva Convention on the Continental Si helf, 1958;
~-(e) the impermanence and 1nstability of polar 1ce
are impedlments to a valid claim to Arctic seas,
since they are not assimilable to land "large - i

" canals and open places being formed and disappearing.
‘again'; (f) there are increasing indications that’

. the Arctic Ocean will become a thoroughfare for
ships of many nations, as well as for aircraft,

"f: witness the recent transits in the area of the :

- North Pole by the U,S. nuclear. submarlnes Nautllus
and Skate, (Mouton, 201-202).




The Preeent Rélewence of the Sector Principie

One may seriously questlon the relevance to present

;cxrcumstances of the "sector pr1ncrp1e.“' As originally con~gg?f“"

f?ceived the "sectors" were proclaimed by Canada and the

' U.o.S R. to establish a claim to undiscovered territory

'v“contlguous to Arctic frontiers which they, as Arctic powers,

'fcould most conveniently exploit and which mlght otherw1se

be approprlated by strangers. Wrth the 1ncrease in exploratlon,
.polar nav1gat10n and aerial surveys in recent years, however,
‘1t is virtually certain that there are 1o remalnlng undiscovered

islands in the Arctic Ocean, (Of course, if permanent ice~

“were a831m11ab1e to land, the Canadian sector boundsries, whlch ey

transect the permanent 1ce as they converge towards the Pole,
could serve as actual frontiers. ) It is clear that recent .
'technological advances have made it easier for all states,
::whether or not they are physically adJacent to the Arctic, to
establish scientlfic, meteorological defensive or other

43/

1nstallations_in Polar areas. For states like Norway ,—

43/ In recognizing Canadian sovereignty over the:

. -Sverdrup Islands in 1930, the Norweigian note
expressly stipulated-_”...my government is

 anxious to emphasize that their recognizance o
of the sovereignty of His Britannic Magesty by
over these islands is in no way. based on.
‘any sanction whatever of what is named 'the
sector prlnciple' " 1 Hackworth International
Law, 463,
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‘and the Unlted States,ﬁﬁ/whlch have repudlated clalms under
‘the sector princxple, it might theoretically be possrble to
ﬁ]odge rival claims 1n sectors appropriated by Canada or Lhe
'*:U S.S.R. on the ba81s that ”effective occupation” or

45/

ithere does: not seem to be any further unappropriated

e”explortation" were superior ground of title. Since

'i27_frr1tory in the Arctic, however, perhaps this ques
an academic one. e '

In addition to therr respectlve clalms under the
sector theory Canada and Russia have, through. governmental
'acts, the administration of native peoples, serlal rescues,
pollce protectlon, defence activities and other acts, S

displayed the anlmus ‘dominendi’ whlch is one of the essentlal

blngrediente of soverelgnty.b In other words, Canada has net

relled wholly on the 'sector pr1nc1p1e' to- buttrees 1ts clalm

_to arctlc terrltory. It has, in effect relnforced its

claim by man1fest1ng governmental control over the whole area.

44/ Cf. "....the United States has not recognized
~ (the so-called 'Sector Principle!) as a valid
prlnclple for claiming jurisdiction.™ Assist—\
and legal adviser Whiteman to Lt. Cmdr, John
C. Fry, U.S.N., letter dated January 7, 1959, e
MS., Department of State, file, 703. 022/12 1758
2 Whiteman, International Law, 1268 :

'ﬁéj» If the capacity to exploit natural resources in;ﬂ
: territory having a harsh climate is the test of

'soverelgnty, it might. inherently dlscrlmlnate,ﬂgij_::

against those states whose technology was
relatively less well advanced than others,:
‘just as it is sometimes argued that the 'sector
i ,cprinc1p1e' itself discriminates agalnst ‘those
7. who are geographically further removed from
- the Pole. : 0




e connect1on that the 1n er

- 4‘3'..‘

: Although~ 1egal1§'epeaking;'they are independent grounde'of

ktitle, thev‘sector prlnciple'pand 'effective occupancy! are

fefcomplementary {nassuch }former indicates ‘the geogf phical

pdimensions within which the Canadlan government purporte’

. exercise actual control- 'It ehould be etressed 1n this'

a desolate and unlnhablted region can be inferred 1n part, from i
the terms of domestic 1egislat10n extendlng to it. If local
1eg1slat1on purports to extend to such an area, and there has :;‘
been no protest by other states, either to such leglslation |
or to officlal acts performed thereunder, notwithstandlng the

| fact that 1t endeavours to control activities away from settled

'areas, there is Stlll the anlmus dominendi which can through

ftlme give rlse to a title superlor to that’ whlch may be asserted

by any other state.ﬁé/ The Judgment in: the Eastern Greenland

case is lnstructive in this respect. The pr1nc1pa1 issue in
the case arose from Norway‘s claim to Eastern Greenland the:
Norweglans contended that the eastern part of Greenland was a

terra nullius which they might approprlate, Danlsh soverelgnty

belng confined to the Southwest coast whlch was the main focus

j.of Danish activities. In speaking of Denish leglslation,;f

’h’extending to unsettled parts of Greenland the Court said L

....Legislation is one of the most obv1ous R

forms of the exercise of soverelgn power, .

and it is clear that the operation of these . =
enactments was not restricted to the 1imits =
of the colonies. ‘It therefore follows that

the sovereign right in virtue of which the
enactments. were issued cannot have been '“/:i'
reetricted to the limits of the colonies~—,

”_”5511'L5g51 Status of Eastern‘Greenhand; P.C.I.J,
: "'a5(1933) Serles A/B No. 53, 49

.'J47]}11bid., loc. cit.

on o“exerc1se soverelgn author1ty over Vo




'.fuqé e

In the same case, the Court indicated that in the absence of

adverse claims to sovereignty over remote, unsettled areas,

Tdutltle could be substantiated with less rigour than wofid be f{if,

necessary in densely populated regions.-

»....bearing in mind ‘the absence of any. c1a1m to

" sovereignty by another power, and the Arctie
“and. inaccessible character of the uncolonized

- parts of the country, the King of Denmark and
Norway displayed ....his authority to an extent
sufficient to give his country a valid claim to
sovereignty, and that his rights over 2§7en1and'
were not 1im1ted to the colonized areasl ‘

The United States has been consistent in its'require—
ment that a ﬁore’exacting test than mere discovery or ph"31cai

contiguity (as under - the 'sector princ1p1e') be applied to

determlne t1t1e to unoccupied lands or so-called terrae nulllus. e

Thus, during the Coolidge administration Secretary of State"
Charles Evans Hughes advised a correSpondent of the reasons
why the United States was reluctant to: proclaim a title to
‘certain Antarctlc territory merely on the. ba51s of discovery

T It is the opinion of the Department that the

' dlscovery of lands unknown to civilization, even
when coupled with a formal taking of possession,
does not support a valid claim of sovereignty
unless. the discovery is followed by an actual
settlement of the discovered country. 'In the
absence of an Act of Congress assertative in a |
domestic sence of dominion over Wilkes Land this
department would be reluctant to declare that
the United States possessed a right of sovereignty
over that territory.49

o &g/.]lbid., 50—51. (The va11d1ty of Danlsh t1t1e
T to Greenland rested in part on the sovereignty
~ over_the island of the King of Denmark and
~ Norway, to whose rights Demmark succeeded
~ when the countries separated at the end of
: .the Napoleonic wars).

'-égj Secretary Hughes to A, w Prescott May 13 1924;
' .1 Hackworth, International Law, . 399 »
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The 'United States'Still declines to accept the 'sector priﬁCiple'f:ff-‘

as a valid title to territory,ég/and hasnot 1tse1f asserted such ;i
a title. in what is sometrmes termed 'the United States sector'~ v
: of Antarctlca.é¥/ Shortly before the ratification by the United
thStates of the Antarctic. Treaty, 1959 which had the effect OL:

”neutralizing the Antarctic contlnent ‘and suspending, during the

52/

currency of the treaty, terr1tor1a1 claims therein,—— the btate
Department legal adviser declared° "the United States has not
asserted any clarm to sovereignty over any portion of Antarctrce,’
although the United States has, at the same time, made if perfect-*
1yvpla1n that it did not recognize_any such claims made by other
states. "éé/:Accordingly,'both theoreticallyland in‘nractice,

the United States has shown reluctance to concede that title

to terrLtory in the polar regions could’ be acqu1red with greater
.faculty than 1n other areas, It is 1mportant to note, however,
that ' Secretary HUghes 5 above-mentioned gtatement- was made
several years before the dec151on by the World Court in the

Eastern Greenland case which, although it was: predlcated on

‘a: particular context, imp11c1t1y relaxed the requ1rements for

the assertion of territorial sovereignty in polar areas.

ég/ See fn. 4t at 42, supra.
él/ See fn. 19 at 30 suEra. x

52/ See Artlcles 1 and X11 in 2 Whiteman, TTQ
International Law, 1232 ff :

- 23/ 2 Whiteman, Internatlonal Law, 1250




11 CASE LAW ON ARCTIC SOVEREIGNTY

: Even if one assumes that the more_r* ’*i'L,teSt 5f,

“ownership to unoccupied territory through "

‘laid down in the Island of Palmaséﬂ/

case and the

Cllggerton' S
%Islandéi/case applies, an argument could still be made out, iy
as was indicated above,ég/conferring on Canada and similarly-"‘
sxtuated powers, soyereignty over their remote, sparsely
settled Arctic iands.l‘ o ‘ :
‘In the Palmas case a disbutedarose in 1906 between
the United States and the Netherlands concerning titie to the
’island of Palmas, a small, isolated island midway between the
southernmost Philippine island of Mindanao and the nearest part
of the Netherlands East Indies. ‘By a comEromls entered lnto 1n _
1925 and settlng out the terms of reference of the arbitration,
L.the controversy was submitted for settlement to the Permenant
Court of Arb1tration at the Hague. Dr. Max Huber sat as 51ng1e’
arbitrator in: the case, applying both general 1nternat10na1 law
and spec1a1 treaty provisions,: t
The' title of the United States rested on 1ts succession:

 to the rights of Spain as cessionary of that state under the

o Treaty of Paris .of December 10, 1898 which ended the Spanish-

American War. The Americans argued that the island was disoovered

éﬁ/ Arbltral Award in the Island of Palmas CaseJ
~ United States and the Netherlands, April 4, 1928
(P.C.A.) 2627, see (1928) 22 A,J.I.L. 867 for .
the text of the decision (hereinafter cited
as Palmas)

55[5’Arbitra1 Award on the SUbJECt of the Differences‘
T Relative to the Sovereignty over Clipperton :
" Island, January 28, 1931, see (1932) 26 A.J.I.L.
390 for the text of the decision (hereinafter

‘cited as Clipperton).

§§/‘:Vide supra, 42-44 and chapterfthree,iinfraﬂ
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~by Spain, and that it was a contiguous part of the Philippineb,
farchipelago. It had moreover, been recognized as a part of ;»s

7,:fSpanish territory by other European powers in: 1648 in the :1].[ i
: 57/,?@t_tf’““"‘

‘The Netherlands, On the other hand, contended that e

’;'Treaty of Munster, and in other later treaties.

”w1th ‘some inconsequential 1nterruptions, they had actually
‘ administered the island since 1677 through the Dutch East
India Company.» Their administration constituted, in reality,:

l7"effective occupation" over the island, and was preceded by

agreements w1th 1ocal native potentates who voluntarily
~.submitted to Duteh rule. The relavant agreements excluded
'the local princes from entering into relations with: fore1gn
‘Sovereigns and even, in. important economic matters,,with

their own nationals. The Dutch issued their own local currency

which served as legal tender on Palmas, they assumed Juris-:
,diction over foreign transients, and charged the local govern-
ment with the duties of suppressing slavery, prostitution
and piracy. There was an authoritative allocation of govern- v
mental functions between the Dutch, on the one hand, . and local .;
magnates on the other., While it would be difficult to categori7e I
".'the exact status of the island w1thin the Dutch Empire, the |
Dutch administered the territory's foreign relations and 1mportant

iparts of its internal government.

In giving his decision, Judge Huber gave paramount dh

force to what might be called the 'prescriptive' title of the

"EZI\FWhile the argument is understandable in the

. context of an adversary process, it is note-
;:,worthy ‘that two of the important elements by
"~ which the United States urged that it was
g’,sovereignvof Palmas, viz., 'discovery! and
~'contiguity' are elements which it has found: ,

.inadequate as a basis for title in polar areas:
see Secretary Hughes's statement supra, 47. '



i Nethetiende ertVPaiﬁas. There had been a 1engthy, contlnuousdb
and peaceful (or unopposed) display of governmental authority g
»'by the Dutch over the 1sland While American t1t1e, if 1t were,>’°d

55{to be found rested on the more tenuous grounds of 'discoverylx

or 'contiguity‘

: The acts of indirect or dlrect display
of Netherlands soverelgnty at Palmas (or’ Mlan?as)
especlally in the eighteenth and early nlneteenth
_centuries are not numerous, and there are consid-
;j.erable gaps in the evidence of continuous’ display.
- But apart from the consideration that the mani-
".dfestatlons of sovereignty over a. small and distant
- 'island, inhabited only by natives, cannot be
"‘expected to be frequent, it is not necessary that.
~ the display of sovereignty should go back .to a
_ very distant period. It may suffice that such
~display ex1sted in 1898 and had already ex1sted as
 continuous and peaceful before that date long "
renough ‘to enable any power who might have considered
herself as possessing sovereignty over the area, or
‘having a claim to sovereignty, to have, according’
. to local conditions, a reasonable possibility for
_'ascerta1ning the existence of a state of things
./contrary to her real or alleged rlghts.§§

In contradlst1nction to. the Dutch diSplay of official authorlty,
Spanish ‘title'v by contlguity ‘had no | foundatlon in inter-
nnational 1aw, and discovery would yield only an 1nchoate t1t1e
fwhich had never been perfected by subsequent ”effective b’*’

59/

. ’occupation" e

§§/. Palmee;pgbd.ﬁ

59/ Palmas, 910.
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The Cllppérton Island case, submitted to King

ZVictor Emmanuel 111 of Italy by France and Mexico in. 1909

’hlhvolved a dispute overwlovereignty to Clipperton Island, a,,ﬂvf"

1barren, unoccupied coral reef situated approximatel"one_

;‘thousand miles off ‘the west coast_of Mexlco.;df,“~
v Mexico contende hat the i . ,. inally e
:beenvdiscovered by Spanish navigators and" belonged to Mexico,hh{g&ifl
~as successor to Spaln, partly because of the papal bull ‘which
“‘div1ded the New World between Spain and Portugal.ég/ The
: Mex1can government produced a chart allegedly show1ng the

1sland as being under Spanish sovereignty. ‘The arbitrator

considered however, that the chart lacked official character,

since there was no evidence that it had been made by direction
‘ of the Spanish government.‘ Mexico had, apparently, performed

“no positive acts relating  to the island and relied solely
“on 1ts right as successor in title to Spaln." ;

France on the other hand had in: November, 1858

claimed the island through a symbollc act of annexation performed
< by-a. v181t1ng French naval officer. Annexation was followed
-:by notification of French sovereignty to the world, notably-

~in the Hawaiian Journal The Polyne51an on December 8, 1858.

,In the ‘same .year, Napo]eon 111 granted a conce331on to a.‘k :
~’pr1vate individual to exp101t guano beds on the island “but
~without- any results. There were, in fact, no further French

'acts, or acts by any other state, manifesting animus occupandi

over the 1sland for many years. Towards the end of 1897, three"

persons collecting guano on the island raised the American flag
_on the approach of a French vessel. After enquiry by France,
however, ‘the United States disclaimed any intention of claiming

the island Shortly afterwarde, the Mexican gunboat La Democrata

";landed a detachment of marines, ordering off the three inhabitants:f;: =

60/ Vide supra, 305



and h01st1ng the Mexican flag.‘ on- learning of the 1nC1dent
'_'France reasserted its claim to Cl1pperton Island and ,after

"tibprotracted diplomatlc negotiations, agreed to refer the

:dfmatter to the arbitration of the King of Italy.‘

. In deciding in favour of France, the Ita 1an monarch
_vsp”ke of the condltions necessary ‘to reduce a terrltorlum o
'nullius to the posse831on of a clalmant state.

x It is beyond doubt that by inmemorial usage
- ‘having the force of law, besides the animus
' occupandi, the actual, and not the nominal,
- taking of possession 1s a necessary condition
- of occupation. This taking of possession
consists in the act, or series of acts, by
g_which the occupying state reduces to its
i posse551on the - territory in question and
- takes steps to exercise exclusive authority
~there. Strictly speaking, and in ordinary
cases, that only takes place when the state
© ‘- establishes in the. territory itself an
-~ organization capable of making its laws
“i"respected But this step is, properly speaking,~
~ but a means of procedure to the taking of ;
’7,possession, and, therefore, is not identical i
- with the 1atter. ‘There may also be cases .
where it is unnecessary to have recourse to R
- this method. Thus, if a territory by virtue
~of the fact that it was completely uninhabited
is, from the first moment when the state makes’ e
its appearance there, at the absolute and =~ .
undisputed disposition of that state,’ from’ that i
moment. the taking of possession must be con-
- gidered as accomplished, and the occupation is i
thereby completed 61/ - L N

61/ Clipperton, ’3’93;,94
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“Accordingly, in ]897 Clipperton Island was no longer a ;.. o

kterritorium nullius, but was effectively under the }‘

‘;occupation of France. In the absence of serious adverse

claims, French annexation, followed by notification in

';lSSo, coupled with a: eontlnuing intention to occupy theﬂ
“,iéland,Awasueufficient.to ohtain”title;d;Aslthé arbitreto: :
said: i : _
' ....Clipperton Island was legitimately acquired e
by France on November 17, 1858, There is no
~reason to suppose that France has subsequently
lost her right by derelictio, sirce she never

had the animus of abandoning the island, and

‘the fact that she has not exercised here

authority there in a positive manner does not

imply the forfeiture of an acquisition already
f'definitively perfected.ég

A perueal ‘of the Eastern Greenland Case, the’ Island

of . Palmas Case,»and the Clipperton ‘Island Case impels. one to

the conelusion that in the case of terrae nullius which ‘are
either uninhabited or sparsely inhabited, and under 'the rule

of no foreign sovereign power, the mode of acquisition of -

territory and the manifestation of the requ1site animus occupand1‘
»»18 less exacting ‘than would be the ‘case with more advanced or.
d’more densely populated and politically sophistlcated areas.

The above cases should serve as valuable precedenta

in any litigation disputing Canadian claims in the Arctic,»i:

B ,since the islands of the Arctic Archipelago were discovered

’and explored by British and Canadian explorers, were desolate
in nature being either uninhabited or sparsely populated and :
have been under continuous British and Canadian administration

for a lengthy period of time, 83/

62/ 1Ibid., 3%. |
63/ TFor a development of thia argument see
g "'infra, chapter three, '



111 TERRITORIAL ISSUES IN THE CANADIAN ARCTIC

» In thc light of the foregOLn easea; a Qe}yhbrieff
-rev1ew OL past terrltorlal lssues in the Arctlc might be
'apﬁioprlate here, It would appear that the only states w1th
claims adverse to Canada are (a) the United States,»(b) the

Soviet‘Uniongi(c) Norway, and (d) Denmark.

A The American Presence in the Arctlc _

In the case or the United States, although the
American eyplorer Adm1ra3 Roberty Peary supposedly annexed
the North Pole and the '"entire region" for the Unlted States
in 1909, there ‘was never, subsequently, any ”occupation" of
the area in the sense of a flrm intentfon to exercise sover-
elgnty over it. The'Amerlcan government has, moreover,
decllned to endorse Peary's "annexation" holdlng that "1ce"
is not subject to natlonal appropr1ation.64/

“Even before 1909, in the 1870's and 1880'3 and during
the Klondlke Gold Rush there was some Canadian concern that
the United States mlght make. claims in the Arctlc, because of
the large 1nf1ux of American proapectors, the vagueness of
national boundariea and the uae of American currency ‘as- legal
~ tender; it was though that W1thout effectlve Canadian counter-f

xneasures, the whole area mlght acquire a substantially Americanh

64/ 1 Hackworth, International Law, 450; on
*~»Peary'shpclar:expedition see, inter alia, -
 Neatby, Conquest of the Last Frontier,
Athens, Ohio, 1966, 321, ff., and Caswell,
Arctic Frontiers, Norman, Oklahoma, 1956,
- chapter nine, : : o
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character, ‘which could be a prelude to annexatlon'

«seslhe threat from the United States... stemmed
from ‘the pOSSLbility that the United States would
establish de facto jurisdiction over territory -
claimed but not effectively occupied by Canada.;
The first instance was in the 1870's and 1880's -
when it became- apparent that the most actlve'ff'
traders and. Hrospectors in the Yukon were United
States c1t14ens. In 1896 William Ogilvie

reported to the Canadian government on the
‘situation in the Yukon and suggésted that .some.

~ currency be sent to the Yukon partly in order

- to provide a medium of exchange more satisfactory
than gold dust but also because it "would emphasize
the existence of Canada.!" He added that ”what65/
coin and bills are here are 1arge1y Amer1can."-

Should the United States have annexed the Yukon, of course,
it eould easily have extended its territorlal c]aims into the
sparsely settled areas to the East, cutting off land access » !
~.to the Canadlan Arctic Archipelago and plaC1ng the future
pOllthdl status of the Arctic in doubt. ‘Under such conditions,
"effective occupat;on" of the Arch;pelago‘ﬁy Canada woeld'have‘
-~ been virtually impossible. o .
A further and more recent 1nstance of Amerlcan penet-
ration of the North constltutlng an incipient threat to Canadian
- sovereignty occurred w1th the establlshment of joint American-
Canadian.radar and defence installations after the Second World

War. AS Rea says: "....Although these measures were themselves

65/ Rea, The Political Economy of the’Caﬁadian
- North, Toronto, 1968, 53 (hereinafter
c1ted as Rea). P



init 1ated out of fear of a hu351an attach o North Amerlcn,'

"tney led to some concern 1n Canada when, on'a number of

"“o caSLons, 1t aﬁpeaLed Lnat Jurlsdictton had PdSSed to. Uni

fStates authorities over personuel and L&Lilltlﬂ locat*’

66/

w;vCunddjan territory.~— Concern waa also ﬁdﬂifﬁdted 1n‘Lho'

i House of ‘Commons when dn American pL\LOdICQI re;erred to

67/

 L1]esmere Island as TVLﬂg ”north of Canada,”-

“ 0B, The Canadian Interest in Wrangel Island
e ‘ Sl

‘:fip'the case of the Soviet Union, the possibility,

" of a disbuﬁeréver title o Wrangel ] 1an¢ aroge, but the‘»
1nc1pxent controverby did not even reacn the ﬁiplomaLlc forum,
Vllhjalmur Stefanusong an Am;rican, in 1922 U?ned that the

‘;1sland be cxalmed by Br1taln or Cdnada; in view of -its po rLble -
futurc 1mportance as a polar air base, but not much off1c1a1
Lnterest was shown by either country in the proposal. In

' replylng to a query by the Leader of the OPPOSltLOH on May 12tn,
.1922,_(wh11e placinm before the House estimates to pay expenses
‘of the»recént Stefanssoﬁ'expeditidn expedition), Hom. G.P. Gréham,
Minister of Militia and De{ence, said: "....at the present time
‘the Cangdian flag iu Ilying on Wrangel Ivland, and tnere are
Canadians on the island members of a prGV1ous expenltlon of

 btefansson's." He added _ﬁ...Lne government certainly malnta1ns

 Lhe position ‘that Wrangel Island is part of the propert] of this

'*vcountry ”éé/ Governmcnt 1nterest in the island dwlndled - however,

“' §§/ ”Rea, 53, and authérities cited there in fn. 116>

- and see Allen, "Will the Dewline cost Canada-its North=
~land?" in Maclean's Magazine, May 26, 1956, and Masters,~

~ Canada in World Affairs, 1953-56 (C I T.A. )Toronto,
-1959 65-67, :

67/ 'Rea, 53-54,

'ﬂfgyilRiddell Document" on Cﬂnaduqn Frreign Pollcy, 1917—
- 1939,Toronto, 1962, 743, see also 1 Hackworth,
©International Law, 464,




and as Balrd mentions, it was 4Wp05¢1b & for some t-me even to
“send-a rellef party to succour the Canadian Eskimos whom
'btefanoson had 1eft there only one. of whow was ultimatexy found
allve. Furbher Alaskav fis kimos placed cn iwa 1sLand by

Stefansson were removed forC1bly by a uovlet vussel in 1923,

: - 69 .
"Canadian protest.‘)/ The 1sland has 81nuu rcmalned 1r3

”possesslon of the ‘Soviet Unibn, L EIEEr S :
It would seem that Canadian ¢ hdvﬂgviet Arctic claimé,
‘far from being contllctlng, should be mutualiy suﬁportiﬁg.
Togethcr, the Sov1et Union and Canada bccupy more o£ tﬁe Arctic
than all otner polar states combined. They have both asserted
"sector! c1a1mb,'whlch are 51m11ar in principle, and if Canaéd
‘makes clalms to noxtheln waLnrs and iuc it could CLtL Rv"51an
practlce as a precedenta It woula oe a contrad;ctlon of the
fsector pr1nc1p1e for Lanada or the Soviet Union to dispute
terrltory.;n,the adjoinlng sector, since the pr1nc1p1e.1ﬂplies,

.

réciproéitﬁ among arctic states. To. act in such & way would

call into question the 1egitimacy of the ﬁactor prlnc1p1e LtSELf

Canada, in. addltlon, is in the hlghly undsual pOaltiOﬂ that _
whereas 1L could rely on Soviet support for its Arctic a}aims on
the bauls of rec1proc1ty, it could also suggeuw Lo the Un feu ‘
FStates that JUCh an understandlng WLth the S.S R. was in the

' mutual 1nggrest of Canama and thg Uﬂlthd rates for defensxve

- purposes.

69/ Baird, 173.

:',' when the lsland_wav ocrupled by tha U, S.“.R.5 apparently withoutv o

i
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C. Norwegian EXploration‘of‘the Canadian Arctic-'b

In: the case of Norway, a putatlve Norweglan clalm to'ﬁ

ﬁ'the Sverdrup Islands was settled 1n 1930 when the Canadlan

vgovernment paid the Norwegian explorer Captaln OtLo Sverdrup

vﬂﬁ qb? 000 in recognltlon of hls serv1ces in exploring ”Sverdrup’S'

: 70
lslands," in the northernmost portlon of the Arctlc Archlpelago. /

D, The Danish Interest in Ellesmere lsland

In 1920 _the government of Denmark contended that
rlleomere Islano which was 31tUdted betweon the Danish possession
of Greendland and th remainder of the Canadian Arctic Archl'
pelago was a colony of neither Denmark nor Canada, but a terra

‘nullius. Fa1rley.descr1bes the genesis of the;dlspute 1nrl9l9.

‘w...The Danish explorer Knud Rasmussen, visiting
~ Smith Sound, had indulged in. some big-scale musk-
~ox hunting on Ellesmere Island, and when the
. Canadian government complained that he had not .

obtained permission he said he considered the

whole region north of Parry Channel to be a-
“no-man's-land, as indeed it appeared on most

non-British maps; in April 1920 the- Danlsn X

~government endorsed hlS v1ew.Zl i

Durlng the controversy, Rasmussen ampllfled this polnt of view
in a letter to Stefansson "....as every one knows the land of

~the polar Lskimo falls under what is called ”no—man's-land"”i"

70/ 1 Hackworth, Internatlonal Law, 465, and see -
e Beriault, Les Problemes Politiques du Nord
‘Canadien, Universite d'Ottawa, 1942, 103- 104
(hereinafter cited as Beriault).

.Zl/e~Fa1rley, Sverdrup's Arctic Adventures, London, d
- 1959, .278. o
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‘end‘tnete‘is tﬁefefore no authority in this country except . A

~othat which T myself am able to exert ‘through the tradlng

statlon.”-—j Had Rasmu‘, 's_v1ew been acquxesced 1n, of :

‘;course, 1t would have bee ‘a airly elmple natter for

e“fDenmark, u31ng Greenland as afjnmpinbfoff place, to create

' mvan 1nfrastructure of governmental authorlty over all the

'{vlslands north of Parry Channel,'extendlng to tne eastern

.frlnge Of the pelmanent polar 1ce. : A
The Danes themselves, however, were apparently

‘Eearful that their title to Greenland would be questloned
partlcularly by Norway,ZQIand through a demarche eettled |
their own and Canada's problems 31multaneously. On '
6 September*l1920 at the request of Denmark the Britl
government recognlzed Danlsh soverelvnty over Grtenland but

Britain expressly maee such recownition eontlnbent upon the

‘rlght to be consulted in advance should Denmark at any. tlme

‘contemplate the allenatlon of the island to a foreign power.
It appears, as Bexlault observes, that Denmark quietly dropped
~its representatlons on the 1ega1 status of Ellesmere Island .
‘when Brltaln recognlzed Danish sovereignty over Greenland. Zﬁ/ :
' It is 1ntcrest1ng that during the Second World War

" the Allles 1nvoked the Danlsh promlse of prior consultat1on

' Zg/_ Beriault 104: "f

; dispute over Greenland v1de sugra, 43 44

74/ Beriault, 105.
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vbefore allenations to Ward off a posolble Wa21 acqulswtlon of

75/

“:Greenland —'In thls connectlon, Prlme Minister Rlﬂg sald in

- the House, after ‘the fall of Denmark Jn 1940 that Canada would

. deal only w1th local Danish admlnlstratorg on the island, and

vf,not w1th the. government 1n Copenhagen presumcd LO be under

76/‘_1 S

;’,German control.
1V CANADIAN TITLE TO PERMANENT ICE?"

There remains the questlon whether Canadq can asgert

tltle to. the permanent ice within its sector Doundaries,vas

77/

“Prime Mlnlbter Pearson has ‘urged.,~—' The vexed question of

natlonal tltle to glacies firma has been the subﬁeét of pro-

tracted and 1nconc1u51ve dlspute among, internat:.ona1 jurists,
Lauterpacht has argued emphatlcally that soverelgnty over polar
ice 1s not permlssible.

i When, in 1909 Admiral Peary reached the,"
North Pole and h01sted the flag of the United.
States, the guestion was discussed whether the
~North Pole could be the object of occupation.
The question must, it is believed, be answered
in the negative since there is no land at the
‘North Pole./8/ :

: Scottlg/and C]ute§9/are in flrm agreement w1th Lauterpacht thaL

ice is not sub;ect to natlonal sovereignty.‘ Balch assumes an

75/ 1bid.,'125*7ff::o' i -
76/ House of Commons Debates, 1940, vol. 1 674,

o’ZZ[ Vide qupra, 3&-35

- 78/ Oppenheim, International Law, Lauterpacht (ed )
© - 8th ed., London, 1955, vol.1, fn 6, 556,

79/ (1909) 3 A.1.1.L., 938
‘:§Q/' (1927) 5 Can, Bar Rev., 21,




‘7f’not subject to ownershlo s1nce it is. in cont1nua1 motlon

| ""59'_'1:

"aniintérmédiatefpOéition; contending that North poiaf ice ‘is

*’but ‘he does not dlscount the p0951b111ty of immobzle 1cex~

belng effectively occupied §l/

Other Jurlsts, to a greater oro"
alesser degree, have argucd that clalms to aovvrelgnty over L

v at 1east some forms of ice are perm1051bLe.8 i

Ignorlng for the moment comoromlse posatlons llke

,'that of Balch ]egal opinions concernlng soverelgnty over

:the 1ce are d1v1ded between those who, like the Ru351an Sinxlst,

assimllatL "1mmob11e ice" to "frozen land" and those who, like

Lauterpacht and Oppenhelm, regard ice fundamentally as water.

and hence not subJect to approprlatlon as "territory." That

the so]utlon to thls Droblem is not to be found in the 31mp1e

dlchotomy put forward by Lauterpacht may be lnferred from

the follow1ng pdssage descr1b1ng the pﬁybLLdl characterlstlcs '

: of Antarctlca.

:...,A more or less land-locked ice cap in firm

union with the bedrock beneath is, because of its

‘origin, probably made up chiefly of frozen fresh .

water, or compressed and transformed snow, not frozen .

salt water. For all practical purposes it is perf>

petually solid as. the land it "sits on', What in-

dustries or actions of the ‘high seas can be exerc1sed

on and in such a medium. Whether certain portlons ,
of Antartica are shown to be only islands bound together'

81/ (1910).14 A.J‘.i;L.', ”265'-26‘6 :

82/ See the authorlties cited in 2 Whiteman, Inter-
. national law, 1226, such as Rolland, Waltrin (Dollot),‘
“Lindley, Lakhtine, Hyde and Smedal all of whom argue. -
_ that the frozen ice is 'capable of occupation”. To

- these names should be added that of Hayton, see '

- next footnote. ‘ ;
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by solld ice or 1and aepreasea by Lhe great

weight of lce,'lt would seein proper to modlfy
the concept of" terrltory to accomodate such

1“g1ac1es flrma n83 L g

v”'ﬂ Lspecially if ome accepts the hypothesxs Mentloned.by Hayton tnati :

"}Antarctha is actually a number of 1sland cntiLxL §£/exh1b1t1ng
‘g; - L ‘ merely a superf1c1al unlty because of Lhe thlck 1ce cap, the
p0331b‘11ty of}acqu1r1nb property ‘rights in such ice would be

enhanced, = What would be the difference, in such circumstances,

between appropriating glacies firma over land or glacies firma

over what‘re311§ constitutes frozen seabed? In chemical com- -
position, and in almost every conceivable quality and use . there
~would be no dlsthctlon in the overlylng ice except with regard

to what lay underneath One might ask, as well, what the
difference would be’ between 1nter10r 1nterst1tla] 1ce 11nk1ng
together the varlous hjpothetlcal 1slands of Antarctica and ‘ice
oyerhanging the'aea-(lce helves) along the frln&es of the _
Antarctic Continent?. The possibilities of explo1t1ng the surfacc
of the ice over the sea’ would be virtually 1dentica1 with the
p0551b111L1es 1ce 1n the 1nter10r over 1end Indeed if "exp101t-f
abllxty” and ”habltablllty” or "durablllty" and ”permanencc” » |
are among -the prerequ151tes for appropr1at1ng the terrestr1a1
surface, one would find 1t dlfficult to make a valid dlstlnction

between such "ice and ”1and" '.For many:purposes, and disregarding

83/ Hayton, ''The Antarctic Settlement of 1959 e
(1959) 54 A.J.I.L., fn. 56, 360,

84/ For a dlscu351on, to similar effect, of the
. Greenland ice sheet, see Sater, The Arctic
. Basin, (revised edition),
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vfor the moment Ch8m1L81 propertles, the dlthncthF would be

"f;fmore one of degree than of kind, The polar ice at ‘the North'ﬁa

i&gPole exhlblts essential]y “the’ same propertlea, except that
it is in motion. At both poles, the geologlcal effect of
:hcompre551on over: many centurles coupled with a negliglble
ratu of evaporatlon have produced a solid mass of mater1a1
: whlch Lor many purposes, can be asslmllated to land, and on
which permanent structureé can be built with an expectatlon
of stablllty and durablixty over long perlods of tlme.
cIt is true, however, that the Tice ohelves” around
‘the perlphery of Antarctica are moving alowly, and’ mobelty
'1s sometlmes sald to be a hludrance to the approprxat;on of
a surface - area “by a state.»l"Territory" that moVes,;fervone ,
thing, cannot ea911y be 1dent1f1ed it.will permit 6n1y«
'certaln klndszpf.act1v1tyvon its surche; and etruetures built
on it méyfbe:uhStable._ Withdut pressing the'anaiogy too far,
St might be argued that certain 1and forms also. dlsplay in-
stablllty and still, as long as they constitute ”land", are i
subJect to ownershlp. The most dramatlc 111qurat10n of this,
perhaps, is the old Cont1nenta1 Drift theory, which recently
has received ‘strong geoloqical confirmatlon, and vhich’ inchates
that whole continents are ina btate of slow but continual
motlon. Other examples an&islands 1ike the Galapagos, whlch
are of volcanlc orlgln, developlng deltas around the mouths :
of great rivers like the Nile and MlSSlSSippl, or land slowly
subs1d1ng beneath the sea like much of Western. Europe.‘ lee
. pack 1ce these land structures dlsplay a certaln amouﬁt of-

1nstab111ty, but they can easily sustain most human uct1v1t1es.
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",Considerat1ons 11ke these suggest that a more {Uﬂctlona]

evtest than thc present eqsentlally chemlcal one mlght be'ff’”

’jdev1sed as a criterlon ‘for the appropriatlon of Lhe earth‘s

'vsurface. Surely, the researches oC thLorlcal geologists

'f,hover the past century have taupht us - net to 1nvest 1and

'which is subJect to a]ternate elevatlon and 1nhndation
as -d result qf various ecostatic pressures (the Arctic
basin iéArising;ifor instence, and may one day be land)
with exceseiveAstructural_stability; S :
Much reseerch has been carried out on Ahtarctic"
ice shelves,:particularly durina the last two decades.' One
of the 1argest protruding shelves, the Ross Shelf, advances
seaward at a rate o[ about one—thlrd of a mile per year.gs/k‘
Icebergs form contlnually at the outer edges of such shelves,'
some of them ", ..tens of miles 1n 11near dimension and many

86/

hundreds of feet thrck nZ22 Baird summarizes some of the

research which may be of particular 81gn1f1cance for the

law_of the sea:

ve».0n the Ross ice shelf, in the neighbourhood
‘of little America, many studies have been carried
. out in the various years when it has ‘been. occupied
~and in 1958-59 American glaciologists drilled
practically through the shelf, 836 feet out of an
~estimates 850 feet thlckness.‘ They found, somewhat
to thezr surprlse, no trace of sea ice in the drlll:

85/ Baird,282.

f§§/>>1bid.; Loc.‘ct.
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core, thus providing evidence against the
theory that some jce shelves grow from
accretion from below, The Ross Shelf at
Little America consists of something

like 1,200 years accumulated gnow pressed ,
by its own weight into plastic eV@rQSpreading
ice; the yearly addition being something. like :
20 centimetres (8 inches) o i water eouxvalunL.gj/

An ‘appreciation of the origin of ice shelvesy as given above,
might prompt a reconsideration of some of the theorizing by
maritime lawyers oﬁ>thé 1imits of the territorial sea in polar

areas. Colombos, for example, argue"'

The question has often been raised as to vwhether,
in case the sea is frozen, the scvereignty of the
riparian state extends to the limits of the ice
forming a continuous pack from the shore, without
taking into consideration the normal limits of
the territorial sea, ~ To admit Lhe affirmative
absolutely is to give to States, especially in
the Polar regions, an éxcessive mwr1LLmL be]T

as 1ce pack may assume immense proportions,ZZ

Without attemptlng to controvert what Colombos saysk one might
ask whether his conclusxon would be the same if he realized
that the ice shelves at the edges of both~p01;r ice caps-were
nét,,in fact;vﬁfrozen sea' as he states, but accumulated snow,
, subject to very little seasonal evaporatioh, and hardening iﬁ
jayers throuvh pressure over 1ong periods of tlme.' It is
submitted that the fact that a state was not, in such a case,

dellmltlng its offshore uoundaries from "solidified sea water”

but from a re]atlve]y solld and stable accreLion of great:

87/ Baird, 282
88/ Colombos, 129
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compactness, formédfwholly,on land and only subsequently moving - =

.bout to sea. could make a dlfccrence in hlu conclusion. If one.
f,took an ice shelf of such comp031tLon extending, as is hot
’uncommon, twenty miles out to sea,:the leading Ldge‘oﬁ which .
;; advanced very slowly, formlng 1ceber~=, but any sea ward'iOSs  
zvb611° made up by the movement of other ice from‘Lhe'intéfiof;
the whoie formation would have a relatively stab‘}.e‘aépect.s
One wouid‘be dééling here nofmally_with ice hundreds of feet
thick and of great density. When all these geographica1 facts
are‘considéréd$ it is suggested that one could make a more
cogent arguﬁent than that of Colombos that offshore boundaries
.could be délimited from‘nrdminent ice shelves. The ice shelves
1n the Arctlc, whlch are formed malnly to the north of CGreen-
1and and 1 Llebmere Ioland are essentlalij 51m11ar to those
in Antarctlca, Baird speculates that the very thick and almost
statiohafylﬁilesmere Island ice shelf, from which mosL-Atlantlc
ice 1slands orlginate must have formed in situ over several
thousand years. |
While concedlng that the forty~-five m1Le long Ward
Hunt Ice Shelf to the north of Ellesmere Island has been
stagnant since’ 1964-65,4Pharand considers that in view of its
"disintegration" through time "...it would be somewhat unreéale
istic for Canada to aséimilaté{the reméining ice'shﬁlﬁes to-
90

1énd in the measurement of its'térritorial belt."—" One may

89/ Baird, 69.

'90/_,Pharand "The Legal'’ Status of 1Ice bhelves and -
- Ice Islands in the Arctic,” (1969) Les Cahiers
“ - de Droit, 467. :
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agree with Pharaqd that there is some 1nstablllty at the outer
edges of ice shelves, and still argue thut terr1tor1a1 waters

should _in some manner, be del1m1tcd outwards from them. lo

"’adopt his p081t10n in an. unquallfled senbe would blanlfy that

vthe "territorial belt" along much of notheﬁn Lllesmere Iﬂland

‘would actually ‘be drawn under thltk permaﬂent ice. One meyi

“vf”argue that on hlstorlcal grounds, two Iunctxons for w%lcn\q; s

terrltorlal belt was created were: (a/ mllwtarv cefence, E
’(b) the regulatlon of nav1"at1on adjacent to national coast{
11nes, w;th»(a) being the predominant original consideraulons
¢‘If one were,‘in fact, to.delimit territorial Watefs from the
coastllne, rather than from the ice shelves, whlch often p:o~
' trude seawards for twenty mlles or moru froﬁ the neavcst land
t would mean ‘that the 1Lttora1 state would have o Jurxsdlctlon
“to regulate Shlpplng in hazardous areas whepe regulatlon may
:become‘increaefngly necesqary in tHe future, -It would also‘~
mean that potentlal enemies cou]d establish mlthary 1nch11-
atlons on overhanglng 1ce shelves without infringing ﬂdtlonul
soverelgnty, thus acqu1r1ng a v1ta1 area of 1odgement appurL-
enant to national territory as a base of military operations.

If factors like the above are persu331ve, one could

. claim the permanent 1ce or ice shelf as “terrltory” in ordcr

eato extend outward from it the belL of terrlLorLal vatero. Thls
 would be essent1al both fol ensurlng safe navlgution and for
defensive purposes. At a minlmum, surely "seasonal” clalms

; mlght be entertained. Lsklmos utllee ‘the shore ice for
hunt;ng‘and frequently establish camps on the edges of the
“ice‘sheete. If;Aas Pharand rightly asserts, there‘ie eome'
'instability at the outer fringes of ice shelves, such an ‘
area of instebility is 'still very small in comparisonito

tHe'linear'diﬁension of the shelveSvtéken as a whole, ,To:meet
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his objéctions, it Wdhld be-neéeséary in such cases to ﬁake’é;
small adJustment by extendlng the belt of terrluorlal waLero:'> 
seaward, from straight bdselines deflnlﬂb the area. where the
conflguratlon of the ice shelves had been qtdble for dec@deb i
or centuries. This - need be no more cumoersome Lhan many ocher

- complicated basellne systcms.

V THE CANADIAN CLAIM TO THE ARCTIC CON;INENEAL SHELF,

When one. con31ders the. ehtant of Canadlan tltie to
the sub0011 of the Arctic continental shclf it is dlfflLLlL_
to make a deiinltlve 1ud;zfnent because the law 1tse1f hdo not
yet ckjstalllzed 1? should bc remembtrba thaL the law on thls
'subject has. developcd only since 1945, when Presidant Truman
made hig celcbrdted proclamat;on claiming Lhe conLlnent al nelf'

aopurLLndnt to: the United States, Since that time, many nations

have made s:mllar clalms, and an 1nterna;1unai Conventiov! o1/
on the subJect hdS ‘come into operation, 92/ ‘
93/

In the North Sea Continental Shelf Cases,— a dispute

arose bétween Denmark and the Netherlands on the one hand and the

i

91/ The'ConventiOn‘dn_the‘Contiﬁentai’Shelf,1;eneva,
1958, see 499 U.N. Treaty Series, 311; (1958}
52 AJJ, 1. L., 858 : O T R R R

92/ The Convention came into effect on 10 June, L964
. when the 22 ratlflcatlono or accessions required.
‘ for that purpose by Article 11 had been recelved
" see (1969) A. J.L.L. 605. ' :

93/ See North Seﬂ ConL:nental Shelf Caqes (rcderal
S Republlc of Germany-Denmark; Federal Repubiic of
-Germany-Netherlands) I.C.J. Reports, 1969, 3, and see
- the majority oplnlon (the court dividing 11 6 alter
-~ the cases were consolidated) in (1969) 63 A J.T.L.,
- 591-636, (the majority opinion referred to will be
cited herelnafter as North Sea Case). -
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Federal’Réoubiic of Germany on the othér cmncerning’a’suggééted'f
Danlsh Dutch apportlonment of the North Sea continental shelf

bln such a way as to curLa11 the Pederal &Lpubl*c's share of the
v’shelf Slnce the general prlnciples enunc1atca by the Inter~
at:onal Court of JUSLICC in thJs case mlbht be dﬁpllhd Lﬂ

 de]1mlL1Dg the Canadian share of the Alctlc conLlnenqu bhelL, L

‘they shouldAbe summarized here. Although the SpLCLflC nppllcatlon“v
of the 1egalAprin¢iples enunciated by the Court may be difficult,
the facts are not complex and may bé sef out briefly. » »

‘ On ‘December 1st, 1964, and June 9th' 1965, dgreeﬁénts
were entered into between the Federal Republic, the: Netherlands
and Denmark extending their submarine boundarles for some miles
offshore dccordzng to the principle of ”equ1d1;tance“ An. .

,kequ1d1stan;e boundary llnejwas defined in the Juugmentkas a line,
"« which Iéévéélfo-each of the parties noncerned all those
portioné anthe>cqntinental éhelf that ére nearer to. a point on
its own coast than fhey'are to any point on the coaSﬁ of the
bofher party;ﬁgﬁl The seaward boundaries arrived at by the foregoing
agfeemeﬁts;hOWQQEf, did'not.exhaustiVelybdeliﬁitfthé respective
shares of the shelf of the three states as they‘neQér converged,-ﬁ
extending mérely for some miles put‘tb sea, Further negotiations
between the parties on‘the undelimited portion of fhe'shelf proved
fruitless. ' The Netherland ~and Denmark wanted: the ”equxdlstunce

“principle' referred to in Artlcle 6 of the COnventJon applied
throughout, If tth were done, because of their convex, bulging

- coasts and the concave or rece851ng German coastllne wedged
between them, thelr respective shares of the shelf would be
enhanced at German expense. - The Federal Republic whlch un]ike

Denmark” and the Netherlands, had 31gned but not yeL ratified the

'Conventlon, conLended that the "e(u1dlstance” pr1nc1p1e, athouph

94/ North Sea Case, 597. e e
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'feferred to in the Convention, was not a cuotoma“y rule of
3Lnternat1onu1 law, “and was not bxndlng upon Lhe bedera?
‘hepuollc. German counsel argued that in the absence of

blndlng convent10na1 rules, each coastai state was entltled

to Ma just and ecuatab]e sh"re” o£ the apertenanL continental

' fshe1[ lnstead of prOJectlng equ1dlstant boundaries’ seaward
by stralght lines between the concave Germaty' 1 orth Sea shore=
line and those of the other partlea, with the. inevitable'
result that the boundarles would meet a relat ively short
:dlstance offshore,‘the Germans argued that some other method
should be a@piiedﬁ A more equitable solution, according to
the Federal Repuollc, would be to ehtend the water boundaries
" out to the medlan 1Lne demarcatlny the shelf boundary between
the Uﬁ]ted Llngdom,_the proprletor of- the western North S
shelf, and. those of its cont1nental nelghbours who owned the
more easterly portlon. The shallowness of most of the North
Sea neant Lhat almost all’ of it would be subject to natlonal _
approprlatloq.v 1f thlS alternatlve method were apnlled Germany '
‘would receive a much 1arger_p1e-11ke wedge of contlnental shelf
tapering out to the bdundary of the English shelf, instead of
the more severely compressed trzangle it would receive under
 the equ1mlstance principle, '
The Court found that the Federal Republlc was not
vobllgated to apply the equ1dlstance pr1nc1p]e in delimiting
its portlon of the cont1nenta1 ‘shelf, It had never ratlfied
the Cbnﬁention thebinvoked principie was not. a customary rile of
;Jnternatlonal law, but merely one of several pos51b1e methods’
”‘used to demarcate maritime boundaries. The. contention of Denmark'.
and the Netherlands, moreover that. the Fedcral Republlc had

‘ implledly acquiesced in Article 6 and the equldlstance pr1nc1p1e



f”5; Federal Republlc at orice reserved its poei iongi.'
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by varlous acts was not accepted by the Court. The Court :
attached great welbht to. the consxderatlon that as’ soon as.
 the concrete delimltatlons of the North Sea contlnental

‘shelf areas under the said method became apparent, the
e

_ Instead o{ what might be called the mathematlcal e
fdconcept of” “equ1dlstance” the Court put forward as more’
dapproprlate the geooraphlcal concept of the natural exten31on :
or prolongatlon of the claimant ut&tC‘S land territory.

Since this concept is espec1ally signlflcant in relatlon to

L a Canadian claim to the continental shelf adjacent to the
fArctlc Archlpelago, the relevant Jud1c1al formulatlon is

quoted in extenso.

L More fundamental than. the mnotion of
_ 'proxlmlty appears to be the principle ===
"constantly relied upon by all the parties ===
of the natural prolongation or continuation of
the land terrtitory or ~domain, or land ooverelgnty
“of the coastal state, into and under the’ high seas,
v1a the bed of the territorial sea whnch is under
““the full sovereignty of that State. There are
' various ways of formulating this principle, but the -
~under1y1ng idea, namely of an extension of something
- already possessed, is the same, and it is this idea
~of extension whlch is, in the Court's oplnlon,
‘determinant. Submarine areas do not . really appertain
to the coastal state because =-- or not only because-—;»
they are near it. They are near it of course; but
this -would not suffice to confer tltle, any more
than, according to a well established principle of .
law recognized by both sides in the present case,
mere proximity confers per_se title to land territory.
' ‘What confers the 1280 jure. title whlch ‘international -
"lav attrwbutes to the Coastal Btate in. respect of its

95/ North Sea Case, 607.
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 continental shelf, is the fact Lhat the submarlne areas
- concerned’ may be deemd to be actually part of the
territory over which the coastal State already has
dominion,--~ in the sunoe, that, a}though covered
with water, they are: a pr oiongatLon or coﬁtlnuatlon
of that territory, ,an extension of it under thu sea.”
From this it would follow Lhat whenavcr a d,,xven
submarine area does not constitute a natural ---f"
or the most.natural =-« extension of the land
“territory of the coastal State, even though that
territory may be closer to it than it is to ‘the
~ territory of any other State; it cannot be 50 :
regarded in the face of a compethg claim by a State:
“of whose land territory the submarine area concerned
is to be regarded as a natural extension, even if
it is less close to it.2% : s

As a resu]t 01 the above reﬂsonlng, the Court ﬂdVLsed the nartleo
to come to an agreement on Lheir respective shares of the shelf,

' not on the ba51s of ”eculdlstanCe,” but taking into ac;ount

for each ParLy (among other Factors) Neseall Lhose parho of

the cont1nenta1 shelf that constltute'a natural prolongation of

.itsvland terrltorj into and under the sea, without encroachment e
on the natural pro]ongatlon of the 1anu territory of the other.;.ugllv

In cases of overlap, the area should be divided between negotiating

states in agreed provortloﬁs, or equalLy, and oUCh features as ‘the

e general configuration of the coasts, phy81ca1 and geoWOglcal

“structure, natural resources nd Ma’ reasonable degree of prop-
ortlonallty,” (in relation to the - 1ength of the coast medsured

ﬁln the general dlrectlon of. the coastllne”), should be con51dered 2§/

;2&/‘ North Sea Gase, 610-611,
22/{ Ibid., 631,
2§/ 'Ibid.,“ loc. cit.
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A refreshing aSﬁeet of the foregofnv judgmeﬁt residee
S in 1ts realistic approach to Lhe problem of delinlng the 3e9a1
ellmits of the cowtlnental shelf. The two-hundred metre denth
referred to in Article 1 of the bonventlongilis not inveated

- with magical 31gn1ELCance, but is used dlong w1th the generul
 submar1ne topography to determlne ‘the extent of the naulonal
shelf. It would certa inly confllct with geogranhy if a gently
sloping submarine contour, constituting a nation's contlneutalr
shclf ‘wefe'arbitrarily cut off precisely at the tWo—hundred.

metre depth ——9/

Even the Article mentioned COnjoins‘the :

two~ hundred metre rule to the complamentary pr1nc1p1e of
“cxp101taolllty". If natural resourcev are exploitable

beyond the Lwo-hundred metre depth, apparent}y a natlowal
claim to the continental shelf is maintainable to the point
where Lhey are no longer eyp101tab1e, or at least ior a .
reasonable distance.' The Article is not exhaustive or precise,

but a: prov151on of universal appllcatlon cannot hope to be..

It is of 1nterest, nonetheless, that the Article expressly

99/ Article 1 reads asrfoilows:

For the purpose of these Articles the term
tcontinental shelf! is used as referring (a)
to the seabed and subsoil of the submarine
areas adJacent to the coast but outside the
area of the territorial sea, to a depth. of

200 metres or, beyond that limit, to where

- the depth of the superjacent waters admits
of the exploitation of the natural resources

" “of the said areas; (b) to the seabed and
subsoil of similar submarine areas ad}acent
to the coasts of islands.

100/ 'Cf.bM0uton, “The Continental Shelf, The Hague,
T 1952, 20 ff. .
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- purporté to eXtend its provisions to "isiands', thereby
lremov1nﬂ any doubt of 1ts appllcatlon to the Canadian

ArCL]C Archipelago.

_Before proceedlng to examlne Lhe poS31ble config-
'uratxon of the archlpelaglc shelf of the Canadian- Arctlc

'1slanuo, it shouLd be emph4317ed that the 1969 North Sea

dec1olo by the Wolld Court is dt most a gUlde, and that the’

principles- enunCLated there]n,‘becauue of their specific

European conte 7L, should be generalized with LdULiOﬂ._ The

~attempt by the Court to envisage the shelf as a concretn

geographical reallty, however, anu to eschew, as far as pOSS=
ible, purelv'abutracL mathematical rules, is very COannCJﬂo.

It is most uhllkely that such a common sense apprdach would

be abando1ed 1n other geographlcal contexts. .Such an approach

-promotes a de51rable ranprochemcnt of legal and scientific

concepts; It~w1ll be attempted therefore »Eriefly to apply
this reasenlng to the Canddian Arctic while conceding thaﬁ,
because of the stlll uqsettled condition of the law, any
deunlt:ve apprauals is premature.r _ _
An 1n1t1al dlfflculty fac1ng the jurist attemptlng
to apply continental shelf 1aw to the Arctic is that until
recently the ‘submarine topography of the rewlon was unknnwn.
A formldable obstacle was the thick cover1ng of permanent ice
~which obscured much of the Artlc sea floor until technologacal
f}flnnovatlons enabled ‘scientists to penetrate it. It was only.
in 1948, for example, that GakPel discovered  the Lomonossov
lewe,:a huge underwater formation extendlng across the Polar

seas from the New Slberlan Islands to the vicinity of. Ellesmere

,Island ..As Balrd descrlbes it, this formation "... averages
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about 1 300 metres below sea 1eve1 and thus is over 2,500 metres

"htgh w1th 510pes up. to twenty-;our deoretew...”iﬁ ./

The Ridge
‘\would appear to resemble a submerged mountaln of con91dcrablt

fbk,altltud&» Sltuated o% e:ther s¢de of Lhe Ridge are dec

‘Ol(’lr

basins of some three thousand to JOUT thouuand metrc‘ euth.

v”The larger American basin extends from JUSt off. tne norther

iCQa&t#OL Alaska to‘therLomonoesov Rldgc, bOrdLanQ Lhe western
efringetof the Canedian Arctic Arc’ninelagu° On'the other elde v
of tne:Ridde the smaller but dceper Lurastnn Lasmn extcndo from
the nelvhbourhooc of Greenland and the Snltsberwen lslanus to

102/

the northwesteln 51berla. The perimeters of tnese_baslns
are olgnlflcant 1ﬂ»dematc4t1ng the absolute limits of any”
' ;realtstlc contlnental shelf claims in the Arctic, -
Alonn thc western frlnge of the Ar cthe]apo, deep

'tensions'”f the American basin, resembling underwater canyons,

: penetrate to conolderab]e depths between various of the‘Cdnadianv
Arctlc 1slanus. One such prOJectlon in Amundsen GUlF south of
Janks Islaud,’ranges in depth from just over 400 metres at 1tg
‘easternvedge;te an extreme of around 800 metres at the perimeter

,ef the.Beanfoft'Sea; Another finger-like'pvojeetionbpenetrating
McCiure~STrait and'Viscount‘Mélville Sound consistently reaches

. edcpths of more than 500 metres. ‘There are progecttons of llkc v
5}depths between the Svcrdrup Island ]ust weat ot hllesmtre Island.
{ 'The Baffln B331n, midway between Batfin I ]ana and; Greenland

1u'much deeper, reachlng depth in excess of 2 OOO metres over

03/

”’much of its area.1 It is extremely unlikely that any Jnter—
national tr1buna1 wou]n hold that any of the forevolng reglons
of the Arctic could form appurtenances of the Canadlan contlnental

shelf 1n the Arctic.( This 51gn1fies that perforce the Canadian:

101/ Baird, 92. : .
:102/Y?Baird, see the diagram of the basins at 92-93.

'iO3/f}See Hydtegraphic,Chart»7DOO, Arctic Islands,
" (Davis Strait to Beaufort Sea including Connecting
Passages), 1970, Cenadian Hydrographic Service.
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eHelf w111 be 1ndented by numerous progectlons along mUen of 1Ls'

peereter. _
’ Because of the as yet uncompleted g8010°1Cd1 exploratlon.

3of the Archipelago, it is st111 not possible to say, in conformlty

04/

G'~w1th the Judgment in the North Sea Caqe l—— that - the whole Archi-

beﬂ,pelago (with the adJacent underwater areas) tas a. geolochal

'_structure similar to the maenland Many of the Eastem Arctic’
Ie}ands nowever 11ke the greatel part of Eastern Canada, are -
unde rlaln by rocks of. the rlch mineral- bearlng Pre-Cambrian
Shield.‘ Protrus1ons,of this geological 'basement! have appeared
on eastern Devéneand El?esmere Island, on Boothia Peninsula,
Somerset Island, ‘and elsewhere in the Arcnlpelago.lgé/ Much of

the explored areas on the islands appear to be outcrops or extru51ons
of sxnllar geologlcal format1ons on the Arctic mainland of Canada,]O6/.
and one may 1nfervthat‘the geologlcal composition of the inter=-
vehing seabed is similar, It is st111, of course, premature to -
make any but the broadest generallzdtlons ont the subJect and

for the present wrlter it would be pretentioua to make dnyfscien-
tific judgments at all. 1If, ae.it is theught, the Arctic islands
and "adjacent submarine areas were once part of the maln]anu, thclr
‘geological 31m1]ar1ty with nearby parts of Canada would not be
surprising. - ‘Since many’ of‘thelxslands have produced evxdence»of

" three great orogenic movements;:and'comelicéted 1ayers'ef sedi-
v mentary and ~volcanic naterial overlay baserock in most areas, and
since areas covered by thlck ice have not yet been explored the
'full geo]oglcal analys1s of the arctic continental shelf w111

requlre many further years ofkstudy.v

104/ Vide supra, 69;70; and North Sea Case,'63l.
©105/ Baird, 1835183..

106/ See any good geo1ogica1 Map, €uf., Geofogieal
- Map of the Arctic, (Alberta Society of
 Petroleum Geolog1sts) 1960.
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| Jhatever thc conc1u51ons of further gcologlcal
exploratlon may  be, howover, it would seem from what ev1dcnce
. there is ~that the archlpelaoxc shelf is related Lo thc malnldnq
nand the various environiwT islands.‘ Thc whole Archipeiago :
'v:bas a unitéry aépect and the conflguration of ite LOGutu (another

'element of conncctLon strusses in tnn horth ueu'tdse-~/) tie: 1L

closely to- the uanadlan mainland. There are no asccrtalnable
sharp cleavages between geological formatiofns in explored parts
‘of the isiands and the mainland, although there are deep under-
‘water ”canyono” around the nerimeter of the Archipelago, 108/
breaking up tbé evenness of the more compact central sheif and a
more reasoned Juagment axdlts further qtudy.

_It wlll be.attempted, in the final chapter, tb;évaluate
Canadian é]aimé to the Arctié Archipélagd on the basis of the
ifore001ng legal considerations, Before this task is attempted,
however, a more detalled examlnatlon of the problems of extendlng

Canadlan soverelgnty over the Arctlc islands and adgacent water-

ways in necessary»

107/ North Sea Case, 631,
108/ vide supra, 737,
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CHAPTER THREE

CANADIAN SOVEREIGNTY OVER THE ARCTIC ISLANDS

' In the preuedL 

 chapter, ccrtain ndverse cla1ms to

'”";*terrLLorles and Jslands 1n"thg Arcth thdt are cialmed b*C.ﬁ'ﬁava v

1/

. wero enumeruted-— In tndt context, the geéneral 1nLernat10nd1 ]aw G
of archlpelagoe ,-as it relates to Arctic territory, was examlﬁcd
and some of the assocxated prob]cms, such as the degree of conLLol

2
-ntcessaly to manlfest animus dominendi, were raised.S ! Before

proceed;ng to a_dlscusalon of the 1éga1 regime applicable to
polar w&férsfiﬁ the ne§t-chapter, the more sﬁeéifiC'indicia of
Canadlan tltle to the nrcnlpelawlc iglands WLLI be ourveyed

A falr]y exten31ve lltcrature now exists on soverelpnty over thc

polar }and& il'-

' *1/ Vide suEra, 52 58
'2/IUV1de supra; 42_51.‘

3/ See, e.g., Balch, "The Arctic and Antarctic Regions
~and the Law of Nations," (1910) 4 A,J.I.L. 265-275; .
Breitfuss, "Territorial Division of the Arctic,”
(1929) Da]hous:e Review, 456-470; Dollot, 'Le Droit
International des Espaces Polalres,” (1949) 75 Hague
Recueil, 117-194; Hayton Polar Problems and Inter-
Sational Law," (1958) 52 A.J.1.L. 746-766; Head,
- "Canadian Claims to Territorial Sovcreignty in the
Arctic Reglon,ﬂ (1963) 9 McGlll L.J. 200-266; Hyde,
"Acquisition of Soverel nLy over Polar Areas,' (1934) L
19 Iowa L.R, 286-294; Inch An Examination of Canada's
Claim to Sovereighty in the Arctic," (1962) 1 Manitoba =
L.S.J., 31-53; Lakhtine, '"Rights over the Regions
- and International Law," (1947) 1 I.L.Q., 54-58; Smedal,
 Acquisition of Sovereignty over Polar- Areas, Oslo, 1931
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Llndley, in a c]a351c work, set.out ‘the ésuential
i requ1rements for obtainlng soverexgnty over: uninhablted 1ands

whlch were unsuxtable for settlement'

, The case of unlnhabited 1ands which are not sultable
for settlement requ1res special: con31deratlon. It has
been suggesLed for example,'that the North Polar ‘Tegions
have a thigh strategic value,' and that Wrangel Island
“and other islands in the Arctic Ocean might contain
minerals, or be of use as aircraft bases, or for -
purposes of wireless telegraphy, or in connection
with the Arctic fisheries.

In such cases, it would seem that an occupation
would be rendered effective by the establishment of any
organization (however rudimentary) or of any system-of
control, which, having regard to the conditdens under
wﬁiéh:the area appropriated was being used or was likely
‘to be used, was reasonably sufficient to maintain order
'amoﬁg SUCh persons, as might resort there.

- Again, small unlnhabited igslands are sometimes
occupled for some special or temporary purpose, such as-
the collection of phosphate or guano,. or the exploitatlon
‘of the fishery. Here also no elaborate machlnery is
called for, and the presence of an official may be all
‘that is reasonably required to ensure that order is 4/
maintained among the workpeople and others employed therew

 Although, as Lindley indicates, an elaborate physical presence in
the territory is not necessary,‘there must be-an administration

whlch purports to exercise exc1u51ve authority withln 1ts bound-

arles. The prxmary functlons of such’ an’ authority COnSLSt of Lhe o

v',protectlon of life and property, the administration of law and

military deience. "It may be that in certaln parts of the terrltory,‘“

éj ‘Lindiey; Béékward'Tefritory in International Law,
' New York, 1969, 158, (originally published in
. 1926). : B »



these functions will rerely or never be invoked, but tHelr mere
>’ava110b111t1, to the cYc1u31on of competlng authorltles, may
,:be sufficient to constltute the display of power needed for
: soverelbnty. Some of these rules reflect Lhe colonlal heritaga
v‘eof Europearn powers, and their appllcatlon in areas. where de—3v>~
colonization is in progress might be placed 1n conLroversy,
espeCLally if they were used to ratlonallze the continuance of
'imperlal"contro]s.s/ As all of the conce1vab1e rival c1a1mnnto
of Canada! 's. Arctic Lerrltory, however, are Western powers, . thls
1ssue has' never really arisen in the context. of the Arctic ArChL- 
pelago. S ‘ ‘ |
As Llwdley argues, a deflnlte co- relatlon will exist
between the demographlc, economlc and polltlcal characterlstlcs
:of a dependent or remote terrlLory and the admlnlstratlve structure
needed to assert effective control and Lhereby claim soverelgnty
over it. Where the population 1s aparse or non—existent very
little w111 sufflce to manifest effectlve control. But_as'the
populatlon of thevhinterland grows, as the economy becomes more
productive and the people acqu1re politlcal sophlstlcatlon a
’more elaborate governmental 1nfrastructure is neededé/ More

,frecently, Schwarzenberger has expressed ‘the same ‘idea:

5/ The international 1ega1 rules for the acquxsltlon
of 'backward! or unoccupied territory derive in
part from the Berlin Conference of 1884 which
codified the rules respectlng the European colon-
ization of Africa. Article 35 of Chapter V1 of
the Berlin Act, for example,“reas as.follows:

» ”The 31gnatory Powers of the present Act recognlze :
" the obligation to insure the establishment (1'ex1stencé ]
in the French text) of authority in the regions o
occupled by them on the coasts of the African
continent sufficient to protect existing rights
(drouts acquis) and, as the case may be, freedom of
trade and translt under the conditions apreed upon.
(See Lindley, og.c1t., 144,)

;é/ Llndley, oE.c1t.z 159.
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Effective occupation manifests itselfl
by the establishment of adequate state machlnery
and the actual display of SLuLC jurisdiction. i
The degree of effectlveness required varies with
01rcumstances,_such as the size of the ferr:tory,
~the extent to which it is. thablted as in deserts
or: polar reqxons, and even cllmatlc condltlons.i/

And although Llndley weote in 1926 before the Pa1mas (192 ) and

fEdsterh Greenland (1933) dcc13101s,§/and Schwar/cnberver'

afterwards ¢ and Schwarzbnberger was, of course influenced

by Lhese dec191ons) in comblnation such dec1sions and writings
1nd1cate a strong current of law in support of the pOSition they
gienunc1ate.,' i ‘H ‘
' In 50 Ear as ‘the Lffectlve occupancy of the Canadlan

: North depends upon exploratlon, admlnlstratlon and settlement by
Great Brltaln, Canada can establlsh a tltle going back some four
centuries. Thrée years after Fonfederatlon, in. 1870 (as discussed
in chapter'one) tht tltle to that part of the Arétic claimed by

" Britain was tran ferred to Canada. Inltlally, the area was e
governed by a ﬁorth Weut Counc11 and the Lleutenant-Governor ox
Manitoba, the beat of ‘government bein& Winnipeg., In 1875 however,

the north-Uest Territories Act was passed establis shing a local

9
admlnlstratlon under a resldent lleuLenant-governoru / U1t11 1905
the term North-West Terrltories included the nla:rle reylon between

Manitoba and British Columbla, as well as the more northernvi'*

7/ Schwarzenberger A Manual of In?ernatlonal Law,
“4th ed., London, 1960, vol. 1, 115.

 .§f‘ Vide supra, 43 ff.
9/ 38 Vie., c.49 (1875),
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terrltorles; Prov1s1on was made for the evolutlon of this immense
region to self-governlng status when there were SUff1c1ent numbers _:
>'of non-allen whites -to- constltute 21 electoral dlstrlcts, each
hav1ng at least 1,000 persons w1th1n an area of 1 OOOsquare mlles.

evIn 1888 ‘the ‘first Leglslative ‘Assembly was. Set up w1th 22 members.

'gIn 1897 Lhe terrltory acqu1red respon51b1e governnent, the

executlve being held accountable to. the leglslature‘and compe]]ed
to re31gn after an adverse vote on a maJor issue, he LegLeiature
still 1acked however, borrow1ng powers or local control of natural
'resources, Between 1891 and 1901 the population grew from 98, 96
to 165 555; end because of increasing settlement, in 1905 the areas
below -the 60th parallel of north latitude were transfotmed_lnto
'the prov11ces of saskatchewan and Alberta.* Henceforward, the term
"North West Terrttorles”, had a narrower and more speclflc
onnotatlon.r In 1898 the Yukon was created a separate territory
with a form of non—responsible government, hav1ng a. Commi ssioner
and six- app01nted councillors. After many qhan"es in the nature
of 1ts terr1tor1a1 government 1n 1960 some measure of reSpon51b1e
government was establlshed in the Yukon. In that year, it was
provided that . the Commlssfoner would consult with a representatlve
local committee in preparlng financial estlmates.lo/: '
The Yukon has a relatively more centrallaed form of
government than the Northwest Terrltorles, the latter region
'vbelng governed largely from Ottawa.ll/ A d1v151on of powers between
the terrltorles and the federal government ex1sts however with

the enumerated subJect-natters belng not dx331m11ar to those set

“out 1n,Art1e1es 91 and 92 of the British North‘America Act.v In the'

10/ Rea, 27.
11/ Rea, 33.



e as dlrect taxatlon, the 1ncorporation of 1ocal comoanles,~

.8l -

Yukon, the CommlsSloner- n—Counc11 can 1e01slate on such matteru

12/ :

"”marriagoo,'1nt0\1cants, hospltals, roads and other local matters«—

‘";QjIn the Northwest Terrltorles, the legxslatlve powers of the

i,commxssioner in Council are essentlally the same.ié/ Throughout n'
the 1950's in both terrltorles, ‘the respectlve counc1le were
domiinated: by app01nted members: with ‘the federal government re-
taining the major voice in the formulatlon of pollcy. In the
»,195]'58 oe551on.of Parliament the borrowing p051t10n ofvthe‘Northf
weet.Territories was enhanced when it was allowed to horrow moﬁey
for local purposes, and to lend money to munlclpa11t1es and local
“school dlstrlctsn similar financial powers had existed for some
time in the Yukon. »

An’ examlnatlon of the relevant flgures 1nd1cates that
desplte recent increaoes, the populatlon of the Canadlan Arctlc
‘is among the smallest in the world for an area of its 51ze and.
‘that economic development in the region has been correSpondlnoly
slow. , - N -
: ; Whlle populatlon declined after the Klondlke Gold Rush
of 1%97 90, from a total of 42300 in 1901 to 12 ,300 in 1921 and
’thence rose slowly to 37, 600 in ]961, the area remains one o[ ‘the
‘most sparesely populated 1n the world More substantlal receﬁt :
1ncreases in populatlon are attrlbutdble partly to a fa]l in the

»vdeath rate amountlng to about 50 per cent in the perlod 1940 60

12/ Re‘a,‘ 29.
- 13/ Rea, 36-37.
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resultxnw from better medlcal gervicesy Takino the two years

,]940 and 1960 as 1nd1ces natural increase “in the 3 ukoh rose ;

from 1 7 in the former year to 31 5 (per thousund) in the Jattcr.

'T’The increase for the Northwest Terrltorles was from 4,2 to 35 5

per thousand 14/ AR e
: The custodlanshlp of the North 1né1ﬁdingbthe Arctic
Archluelago, for tha most of the present century has been held

by the Department»o the Interlor and the Department of

Mines and Resourees,fwhmch followed predom1nant1y 1alsseb-faire'
policies.  When the latter departmentvwas abolished in 1950,
Northern Afféirs cﬁme under the‘aegis of~qevera1‘departments
until 1954, vhen a new Department of Northern Affalrs and
Natlonal Resources was establlshed _2/ During the Pearson

admlnlstratlov (1963 68) the 1ast-mentloned denartment was .

reorwanlzed 1nto the new Department of Indian Affalrs and North-

‘e%n Development with greater empha81a being placed on Indian

and Esklmo welfare. The economlc developnent of the Northwest

Terr1L011es has not as yet afforded much opportunlty to the

l
native populatlon to improve thelr standard of living ow1ng

to: their dlfferent socxal dévelopment.

ProfeSSOl Rea has suggested that 1ndu°try might offer

wage employment for the natlves who, at The census, comprlsed

a populatlon of 15 SOO thls would seem to suggest a need elther

14/ Rea, "The Problem of Economlc Deve]opment in the
~ Canadian Arctic," in (1964) 71 Queen's Quarterly, 92.

35/ Rea, 47.
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'»for government-opelated enterprlsee or for governnent gu1de—

illnes and subsldles for. northern 1ndustry..

At present most of the economlc developmenf.:e'the
i;zbubarcLlc is controlled by large corporatxons. Deveropment has
vlbeen left prlmarxly Ln the hands of prlvaLe cﬂterprlse thCﬁonly
dlrect governmental partlcipatlon in promotrng local prlvate-
1ndustry belng in Lhe exploitation of uranrum deposlts,‘where
federal pollcy seemed neceSS1tated on grounds of uefence and:
'commerc1al proflt. 1here has also been scattered defence ‘
1nstallat1ons, mllrtary roads and plpelines. The comblned'effect
of these 1n1t1at1ves by -both pub11c and prlvate sectors, however,
has ylelded only an 1n51gn1flcant proport\on of total natlona]
commodlty productlon, transportatlon and comparatlve proce eln’,
costs have been prohlbltive. In recent vears, the net value of
productlon 1n ‘the North has represented about 0,2 per cent of Lne
national total, comparable to the productlon of Prince Edward
‘Is]and While this figure represents a ooubllng of the 1920
‘productlon, the absolute and proportlonel increase has been guite
small, L8/ It should be noted, however that the dlscovery of |
huge oil dep051ts on Alaska's North Slope in 1968 ~Z/and the>“
voyage:: of the Manhattan through the Vortnwest Passage have:?

~ dramatized the potentialities of commerclal exploltatlon of the

‘North and have stlmulated Canadian inltldtlves, espec1ally in

Alé/ Rea,~oE.cit., fn. 14‘sgpra; passim.

AAZ/ Vide 1nfra,100f@ff.
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the Arctic islands. Ektensive exploration for oil in these
1slends ‘has been carrled out recently by Pan-Arcth, Limited,

a government-sponsored company with exploration rights tokl.}ffﬂ:’

: 8
aseventy-mllllon acres in the Arctlc.1

Desplte encouraglng recent developments, from the‘g

e perspectlve of comparative economlc develepment and populatlon,fet
ba’the Canadlan Arct:c, and espec1ally the. Arctic Archlpelago muetvv
‘rank as one of the most underdeveloped regions of the Jlobe, ,
Perhaps the chief reason for this laggard development is that
up to mow government has conceived its role as an agent rather
'-thah as alprincipal.‘ Perhaps correctly, it has considered that
its accountabllltj to the electorate, which was almost entlre}y
concentrated in the southern part of the COUﬂtl], outwelghed

the de51rab111ty of developlng the North where formldable trans~_
portatlon and proce551ng costs 1mpeded economlc ventuxes. Until
‘very recently, it was only in rare cases that the government
could Just1fy economically expenditures of money in the North.
“As custodian of the publlc purse, ‘it has been reluctant ‘to

apply publle mORIES to a remote and sparsely populated area when
it was neither. economically nor polltlcally expedlent to do so.

» If one regards the criteria for neffective occupatlon”
iset out by Llndley and. Schwarzenberoer,lg/ along with the

relevant case law, it may readlly be apprec1dted that the

- Canadian government would not have to show the detailed admlnls-

trative organization in the Archlpelayo ‘that would be essentlal
in more" populated and more developed areas, 1n order to demonstrate -

Canadian sovefeignty over the islands. hLongstanding unopposed'

18'/,?v.idefinfraz Fn. 31 at llSs'

19/ Vlde supra, 77—79
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administration, along with the acquiescence of the‘natiVe'

: Vpopulatlon, and with Lhe absence of any rlva] 0ovcrnme“t

:should suffice to show that the area has acqu1red a Pre- e
:ponderantly Canadian character, and that there 1s growinw

vv_1nternationa1 acqulescence that Canada does govern tﬁe rcglon.

’ . The v1ta1 task of malntalnlng order throﬁghcut the .
northern: ‘mainiand. and the Arctic Archipelago has beenAentrusted»
to the Royal Canadian Mounted Police; Altﬁough the R c. M.P.
'Jhave served primar:Ly as a police force, in the absence of

other government personnel they have dlscharged a 1arge numberv

20/ "Apart from the question of the retaining
77 sovereignty of the Islands through their occupation b

- by R.C.M. Police Detachments, the detachment
‘personnel durlng their occupancy have carried out

~ the duties of Post Masters, Customs Officers

~(reporting on the arrival and departure of vessels),

- all administrative work for the N.W.T. Admlnlstratlon, :
such as, collecting fur export tax, The: have rendered
“assistance whenever called upon by various Govern-
ment Departments 1nterested 1n sc1enL1f1c aspects
of the Arctic Islands, such as the collecting and
‘preserving animals and birds, giving data on geo-
graphical formationg, reporting on old Eskimo ruins,
and (quite important) taking daily meteorological
. readings on instruments supplied by the Meteorological
Services Branch of the Department of Transport. In
addition to that they have made patrols all oveér
their respective districts and these. patrcls in moot
cases were definitely of an exploratory character w--
in other words adding to the genera] knowledge of
the physical and geographical nature of the islands."
(R.C.M.P., "Canadian Sovereignty in the: Arctic,"
mimeographed article, undated.)
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' fof detachments were opened in the mos northerly areas of the
. 21/

, Arctic Archlpelago, many. of them nowth of “1rry Channel —_—

quersonnel at’ these northerly detachments made reoular patro]s

“covering large distances 1n the "1c51lt of their respective o

::vposts. Personnel from Pond Inlet in northern Baffin Island

for exaqie, have patrol}ed the eastern coast as far south as

E{i“Home ‘Bay and have maae patrol ‘on Somerset Island and the i _
e:Melv1lle Peninsula.' The Dundas Harbour Detachment ‘has ontrolleo
f_ Cornwsllis Ioland and El]esmere Island, m“e Craig Habour :
‘Detachment has patr0lled Ellesmere lslano extens 1vcly, V131LJHW'
such p01nts ‘as Scoresby Bay, Makinson Inlet and Bauman1 Fiord
and cr0581ng the ice northwesterly to Axel Heiberg Island. _

" The Bache Peninsula Detachment in northeastern Ellesmere Island
“has patrolled north along the west coast of the Is]and to S
‘fScoresby Bay and thence to Greely Flord and Axel Heiberg Tslanc.zz/

In addltion to the above patrols, on two occasions
”Inspector Joy visited the extreme Northwesterly 1slands or _the

Archipelago, such as Lougheed Island ‘and Ellef Ringnes Island 231-_.‘;:75~

‘These were among ‘the islands iL w1l] be recal]ed which Denmark

21/ The R,C.M.P. Posts, along with date of establish-

: ment, follow: Pond Inlet, Baffin Island, 1921;
Craig Harbour, Ellesmere Island, 11922, Dundss
Harbour, Devon Island, 1924; Kane Baszn ‘Ellesmere
‘Island, 1924; Bache Peninsula, Ellesmere Tsland, i
1926 Craig Harbour closed 1927 and re-opened
1933'\Bache Peninsula closed 1933; Dundas’ Harbour
~closed 1933 and re—opened 1945 Resolute Bay .
Detachment on Cornwallis Island established at

- the joint Canadian-U.S. weather station, 1947.
-i“See R,C.M,P. "Canadlan Sovereipnty in the Arctic,” 1.

;Vgg/’fR C M P., "Canadian Sovereignty in: the Arctic;ﬂ 1- 2

23 -"xbld., 207
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cbute'ﬁd‘e'd: were'rex-sv vrin]li'u's ia the early 1920*3.2'@/ in the case

'egfof the JOlnt-EStabllShed weather statrons at Resolute Buy on .
.>Cornwallls Island and at Eureka Sound, the respectlve sites ‘i

iwere vrslted by the Royal Canadlan FounLed Pollce 1ong before

»hthe stations were es;ab]ished. Prior to the establlshment of -

“1”301nt1y-operateo Canadlan-Amerlcan weather uLﬂthHS, and the

Distant Edrly Warning radar system (the D, BuW. line) the
presence of the Mounted Pollce throuchout the arctlc and the
Archlpelago 31gn1fied that it was Canadlan law which was aopiled
Lhere, espec1a11y in the absence of preten51ons by other states
to enforce law and order.v

It should be noteu that among other dutles perforﬂed
by the R. C M P., certaru offlcers have served in a judicial
capac1ty in the Archrpelago as Justices. of the Peace. In the
1920ts Inspectors Joy and Wllcox carried out duties pertalnrng
to that office throughout the Arctlc. In one notable case
Staff- Serpeant Joy (as he then was) investigated the h0ﬂ1c1de
of a white tra der Robert S. Jomes, by an Esklmo named Noo-I ud-iah,
vhich occurred on Baffin Island in March 1920 otaff-Sergeaﬂt
- Joy carried out the Dollce 1nvest1¢at10n, arrested the accueed
rhfound the body and also condurLed the autoosy.._AfLerwarde, in
his capacrty as Coroner. he held the inquest, and"aekjustice of
the Peace he]d the Prellmlnary Hearlng on" the charge of mprder
‘and committed the accused for ‘trial. —2[: R o
AR With the establlshment of the Terr1tor1a1 Court of
the Northwest Terrltorles on July 1, ]955 Mr., Justice SJssons,

and since 1966 hls successor Mr, Justice Morrow, have flown to

';gé/, Vlde supra, - 56-58, : A
257 R C.M. P., "Canadlan Soverelgnty in the Aretic,” ﬁ_



- 88 -

B all parts of the Arctic 'constitnting courts which applied

(; .

: Canadlan law wherever Lney went.Z)/ Mr. Juctlce 81 son‘t

. comp8551onate uwderstaﬂdlng of Esklmo culture, and hls dttemot,

. wherever possible, to adapt Anglo-Canadlan 1aw to a rad&cally

"?vdlfferent social system Larned h1m much pralse but a780 otlrredu Ll
p untagonlsm 1n the HLwher bureaucracy 1n Ottawa, ' |
The more formallzed ]uatlce that the Terrvtorla] Court
Lfbroughtto the North reinforced the effectlve OdlpaﬂCj of nrcLlc '
~lands, and served to demonstrate, on occasion, Canadian sover-
eignty over_Arctic wéters. With respect.to‘the latter thorny

‘question, the recent case of R. v. Tootalik, affords some

assistance in'éscertéining the extent of Canédian jufisdiction
in the North Although the case is subJect to reversal on appeal,
as it vtands it would strongly support a Canadian clalm to
’soverelgnty over ArcLlc waters.

Tootallk, an Esklmo, was charged with v1olat1ng ‘the

28/

Northwest Terrltorles Game Ordinance=— by kllllno a female polar

bear and twovcubs in April, 1969, on the sea ice more ‘than seven

26/ See Sissons, Judge of the Far North, Toronto,
1968, for the details of Mrs. Justice Sisson's
judicial duties in the Arctic.

27/ (1970) 9 C.R.N.S. 92.

28/ 0.N.W.T., 1960 (24) ch.2, The 1nformatlon utated.v
"The informant says that he has reasonable and "
probable grounds to believe  and does believe that

. Tootalik, E4-321, of Spence Bay, Northwest Territories,

~ on or about the 14th day of April, 1969, at or near
~Palsey Bay, Northwest Territories, did unlowfully '
“hunt a female polar bear with young, contrary to item
,;6 (b) of Schedule B of the Game Ordlnance."
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“miles from: the west coast of the Booth1a Penlnsula. =

Mark de Weerdt Q. C.,‘COunseL for the accused Esk;mo,

»arnued inter alia thaL ‘the Court lacked JUflSd;utLOﬂ beLuU e
:ﬁthe alleged offence took place outside Canad:an Lerritory or
~territorial waters.  _'_ ' _ iy
o In regectrng the ar@umenr of defence LOUUSEl, M
.Justlce horrow czted statements by Prlme finister ot. Lauront
and “llme Mlnlster Pearson affnrmlng Canadian sovereignty in ;,'b
thevArctlc.seas north of the mainland, 30/ Nhlle conceding ' -
the importance of Such statements, he suggested, on Lhe b351s
—of a stLdy of author1t1es and precedeﬁts, that the ”actnal

day fo Hay dlsplay of sovereign rlwhto” in the area was of
‘greater 51on1f1cance that of£1c1al asserLlons of Jurlsdlctlon
~he then proceeded to examine executlve and Jud1c1a1 acts

manlfestlng authorlty over- the sea ice off the maln]and
, One can go back at 1eaut 40 years to find
Canada's R.C.M.P, patrolling the Arctic areas
klncludlng patrols over the sea ice and attending

to law and order and to the weTfare of 1nhab1tants
: (mostly Eskimo).

Since 1955 whe1 the Territorial Court of the
Northwest' Terrltorjes ‘was set up under the North—
- west Territories Act (R.S.C. 1952, .¢.331) it has
been notorious that this court has admlnlstered ‘
the laws of Canada in all parts of: the Territory,

29/ The 1ocat10n of the polar bears is not shown in
: - ‘the Judoment, but was confirmed by Mr, Justlce
Morrow in a letter dated 10 December, 1969,

' Professor D.A, Schmeiser. For factual detalls

 ‘of the hunt and subsequent trial see Time
'f(Canadlan Edltlon) November 28, 1969, 13-14,

'.,30/ (1970) 9 c R.N.S. 96-97.
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including such of the Arctic islands as have in-
habitants and. this by going on circuit several
times a year and by holding court in the various
places visited., It is to be observed that at
least on one occasion court was actual]y held in
a ski-equipped otter sitting in the sea-lce off
Tuktoyaktuk. Again in early 1956 the late Just ice
Sissons presided over a. case involving an Es klmo
named Allan Kaotok who was charged with connlttlng
murder on the sea ice some 60 miles North East of
“Parry River in Queen Maud Gulf. The Court did not
hesitate to assume to itself jurisdiction to hear
the case. It is interesting to note that the
present alleged offence took place only some

. 200 miles. from the situs of the Kaotok offence
and 200.miles is of no real consequence in this
1arﬂe terr1tory.31/

Even before the Tootalik case, accordingly, there were precedents
for the assumption of jurisdiction by both the courts and the
bolice over offences committed on the frozen seas north of Canada
in areas whiéh, on a narrow construction, hight be regarded as
‘international waters.

The Tootalik case may be used as’ an aufhority'by prop-
onents of‘a proclamation of Canadian sovereignty~over the entire
Arctic Archipelago; embracing waters, islands and perménént ice.
It might be mentioned that the parliamentary committee headed by -
Ian Watson, M.P., which presented its report to Parliament.on
December 16, 1969, unanimously recommended that such action be

v;taken.ég/ In this connectidn, legiélétiﬁe‘action by the goVernment
:f”tQ create an éxtensiyé Arﬁtip anti;pollution zone and to extend

3/

“territorial waters totwelve miles in breadth,—— would most

probably reinforce an eventual claim to Arctic sovereignty. If

31/ Ibid., 97-98.
Agg[ Vide infra, ’112:ff.
33/ Vide infra, 116-125,



one avoids metaphysical subt]eties, soverelgnty, from_a realistic

‘~saepeCt may be. regarded mcrely as a sum totnl of Jurlsdnctlona]

 powers exercised in a glven area to the e c)u31on of other

~authorities.

With the accretlon of Jurlsdtctjons in northern

'ﬁwaters and throughout the Arctic Archrpelapo, a 51tuat10n araees

where the dlStlHCthﬂ between the totaiity of JUTlod]CtJOiS

exercised b] Canada and the. concept of soverei nty is meaningless.

It remalns ‘true, nevertheless, that in extreme cases, such as the

exercise of'Jurzsdlctlon over piratées on the high seas, a walld

dLSLlnCLLOD may be made between JUTlSdlCth ag a. legal concept

and soverelgntv as a polltlcal one,

On

‘the unofficial level, dedicated oblate missionaries

of the”Canadien province have for many decades sought to bring

Chrletranlty

to the northern Eskimo, along with lesser numbers

of other orders. Amonq the Angllcans, Archibald Lang Fleming

was consecrated first Blsnop of the Arctlc in Winnipeg on

‘December 21

1933 34/ It 1s 1nterest1no that the focus of BISHOU

Fleming's m;ss;onary act1v1t1es was Baffln Island, although his

- huge diocese,

square‘miles,

involving an area of two and three-quarter million

embraced the entire Arctic Archipelago and North-
2

35 - N -
west Terrltorles as well as Norfhern Quebec ~— / In the case of

both Roman Cathollcs and Angllcand,'who have dlsplayed the

greatest energy amongst the various: churches in cvangelxvinw the

fr North the dioceses conccrned have formed part of the Canadian

church establlshments, w1th the respectlve blshops belnn ult1nate1v

answereable to the Roman Catholic and Anglican primates of Canada.

34/

Fleming, Archibald the Arctic, Toronto,

© 1965, 239,

35/

‘See ]bld., 10-11 for a map of Bishop
Flemlng's dlocese.



- In the rcalm of m111tary defence, althongh northern
Canada has never been nhy51ca1}y 'nvaded therc have. at txmes> 
»beeﬁ threats of invasion to whlch the governmenL in Ottawa

\rLupOﬂded After 1945 for example, there was an apprehen51on

ﬂfifof a Sovlet Invasion over *he Pole even durlng the Second World

”'War, 1L ﬂlght be added the tnreat‘of a Tapanese 1nva51on>o£
the Cdnudldn North via A}aska was not discounxnd zi/_ |
The Distant Early Warning (D. E.J ) llne, which was

cpﬁpleted in 1957, was designed to maximize the 1nterval of \
time between.flrst~a1ter;, and ‘attack during which interceptors
would take td the air, retaliatory acﬁion would be~started and
civilian ponulatlons could take cover. A recent cr1t1CLsn of
the D, n,W 11ne concept has been that the stretegy it envis ﬁés
vlu archalc 1nasmuch as it was fashioned to Lhwart an attack by
manned bombers rather than the present 1ncompdrab1y sw1fter
1nterc0nt1nental bnlllstlc missiles, .

/ D. E . line radar stations, which were set up along
the 70Lh uarallel north 1at1tude from P01nt Barrow, Alaska,
to eastern Baffin Island, were organized under the joint auspices
of the R, C.A.‘.Vand the U,S. Air Force. The line, which comprises )
six sectors,'1 three thousand mlles in length and is 101nt]y
manned by Canadian and American personnel.‘ Although some anxiety

3

was expressed in Canada—llthat a substantlal Amer1can mllxtary

presence in the Arctlc mlght pose a threat to Canadian soverelgnuy{

36/ Rea, 53-54.
37/ Vide supra, 52,
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- the rules of legal 1iabi]ity, to which the American‘qovernment :

o .,ha agreed by treaty, prov1de that where visiting berv1ccmen

- breach contracta entered into in thelr unofEacmal capaclty, v
Lor commit torts against Canadlan c1v111ans, it is Canadxan :
law that will be applied to;resolve disputes. One_commcntagorzv

describes the relevant agreement as follows:

The NATO Status of Forces Agreement entered into
force for Canada on September 27, 1953. This
agreement follows in its main Ltqtufes the DrOV151onq
regarding immunity from civil jurisdiction of local
courts in the unratified Agreement Concerning the »
Status of Members of the Armed Forces of the Brusscls
Treaty Powers, of December 21, 1949, It is the
views of the United States, the principal sending
state, which has always insisted on being granted
complete immunity from local jurisdiction for its
- forces dbroad, and, on the other, the views of
the United Kingdom and other receiving Buropean
nations, which have favoured subjectiog 7f the
VL31t1ng forces to ]ocal JurlsdJctlon.

~In the fleld of crlmlnal law, the Canadlan Supreme CourL in’
,conformlty with an emphasis observable Lhrothout ‘the entire
CBritish Commonwealth, has severely restricted the immunity from

-

Canadian criminal law of visiting forces,——

38/ Meron, "Civil Jur:sdlctlon of Cauadlan CourLs »
" over United States Military Pers onnel in Cunada,
(1957) 12 U.T.L.J., 71=72. .~

39/ In the Matter of a Reference as to. Whether Members
: of the Military or Naval Forces of the United States
of America are Exempt from Criminal Proceedings in
‘Canadian Criminal Courts, (1943) S.C.R. 433,
-See also Evatt, ''The VlSJtJng Forces Act, 3352
(1953, -55), 1 uyduey Law kevnew, 225,




Jhile individual servicemen are aubject to a broad spectrum
ok local JLrlsdlctlon, if Lhey act in an off1c;al canac1ty
Las. anents of the sending state, Lhe Lntcrnatlon ] law rules -

'forbndding the 1mplead1ng of forelgn soverelpn powers may

apply. In. thls last case;*“he dlsputes must be reso?ved 1E

ﬁ'they are to. be resolved df all‘ in the diplomatlc rather than h'“

in the Legal forum. The above 1eoal prOV1sions,vhowever,.'

disclose thae 1n a great munj 51tuat10ns American servicemen

in the A;ctlc are oUbJECtEd to the law of the 1oca1 forum.

, 8 ‘ In,the wakc of Prlme Minister Trudeau's policy

: statcmcnt of Ap;ll 3, 1969, which emphasized that a‘Canadian‘

military presence in the North wohla help to consolidate

: sovereignty,égrﬁilitary planﬁers’foresee an ihcreased deployﬁent‘

of serVieéﬁen;Ehroughout the Arctic. - About half of the 397

Servicemeﬂ'etetiCned in‘thebfar norﬁh in 1969 were comncentrated

at Inﬂviki 1;150 miles north of Edmonton near the mouth of

the Mdckeﬁgie;Rivef. ﬁetachments of the Armed Fercee were located

at the foﬁfi@ajdr D;E.W, 1ine'stetions on Canadiaﬁ Tefritbry,.

and at Aiert, on'the northern tip of Ellesmere Island, 900 miles

»north of the Arctic Clrcle.41/ »
o It ghould be mentloned that the duty of protectln

nationals and v1q1t1ng alJens Wh]Ch is 1ncumbenL upon"a Sovereign

is dlqcharned in part by the rescue flightq prov1ded bv the R.C.A,F.

for those lost’ in the_Arctlc._ There have been many such rescue

'operations in'the~paét. In 1968 Lhere were Eour searches, and

40/ Department of Natnonﬁl Defence Ihformetion

Services, Release AFN ]67 69, dated»November>19,
1969, e | o

‘ fﬁi{frlbid s loc.cits The four D.E.W. lirte stations
~ oo are 81tuated at Cape Dyer, Hall Beach, Cambrldne
"&Uzdeqmlmny,NtlT :




295 -

in ]969 there were five mdjor aerlal searches north of the
' 42 ‘ : :
'»DOth parallel. a2/ : .

' The R.C.A. L., using its blg Ar us patrol alrcraft

'also have conducted a 1arge nunber of “sovere1 nty” fllghts‘ :

u"overvnorthern 1°efﬁ Ranplng 1,000 feet over the nrchlpelagof
between ThuleA Green]and and Yellowknife in the Northwest
Terrmtor*es, the route of the aireraft is directly over the
Arctic 101ands. In 1969, Argus patrol alrcraft flew 39
regnlarly-scheduled surveillance missions, for a total of:
'421'nours, and spent almost as much time again investigeting
reportin% qiéhtinos'of‘various kinds;43/ Two Tracker aircraft
flew on an ice-reconnaissance mission from Cnpe Dyer, Resolute
Bay and InUV1k durlnn the September, 1969, voyage of the
Manhattan through the horthwest Dassage. Other activities
performed by the mllltary 1n the North ‘include comnunlcatlons
research, mapprng and engineering pro;ects. Over a number of
years, and:especially between the wars, military‘snrveyore and
aerial-photographers made'ﬁaps of the entire Western Arctic,—
In coniormzty with Mr, Prudeau s policy, The Department

of Natlonal Defence plans to esLab]rsh a northern headcuarters

: 4
o base,~— 2 In announcrng thls obgective Defence M1nrster Cadleu

said that "three or four exerc1sos” would be held in the Arctic
 in 1970 before the size and comp051t10n of an'Arctlc force was v
decided upon, A planned reductlon of manpower ‘of more than 20 ,000

men will reduce Canada's mllltary establishment to 80 000 by 1973.

43/ vide supra, fn. 40 at 2.
44/  1bid., loc. cit. |
45/ Saskatoon Star Phoenix, March &, 1970, 13.
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, At the same t1me, there w111 be a 1e ser empha51s on Canada‘s
brole in NATO, and more ‘use of the armed forces for - varlous
purposes within national boundarles, 1nc]ud1ng thclr deployment

. at strateoic locatlons 1n Northern Canada and: the Arctlc Archx- ,_e
lJezla:rO,.x* _ : e_ : ' ‘ ‘. \ i T £y
©In the‘cgntxt of military defence, it is intéresting

that thelcenedianrA{r Defence Identification Zone (CADIZ),
the.similar_American Zone, known simply as' the Air Defence
'Identification'?One (ADIZ), would be analogous, at least in
phy51ca1 dlmen510ns, to the Arctic anti- polLutLon zone.fg/ These
/ones were establlshed just after Lhe outbreak of the Lorean War .
1n31950 uhen East~WesL relatlons bad deteriorated badly and there
w@s a grow;ng feat in North American defence circles of hostile

= aefial affeeks;':Tﬁe'resnective zones were of varying breadths,

but. ccrtaln of Lhem extended seawards for subbtant1a11y more than

~ one hundred nlles.v When approaching Lhese zones on the enstern

‘and western coasts of the conLlnenL although still over the high
seas an ﬁlrcraft was requ:red to 1dentify itself and to subject
thself to approprlate traffic controls from the surface. It mlth
‘be contended that the settlng‘up of ADIA constltuted a U.S, end- )
forsement of a very extensive conL:ﬁuous Aone for a spec1£1c nurpose.é//
In addltlon to the development of the Arctlc antl-
ffrollutlon vone, the federal oovernment has announced an allocatjon
voof $500,000 for the,1970f71 flscal year for the Arctic lLand Use

Research (ALUR) programme, The nrowramme seeks to ellmlnate

46/ Murchison, The Contiguous Air Space Zone in ¥
. International Law, Ottawa, 1955, chapter l. On the
i Arctlc anti- pollutlon 7one, v1de infra,

47} :tais significant that,the Canadian government
is justifying the Arctic anti-pollution zone on
~grounds of national security, which would apply

also to the creation of ADIZ and CADIZ, vide infra.
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. permanent damage to the Arctic environment, both on the northern
“ ma1n1and and in the Archxpelago,“Land-use regulations w111 be> »
“drawn up and applied in a nunber of zoneu the boundarles of ‘which

h}'w111 reflect varying decrees of senQ1t1v1ty to pollutlon.- LL has

n“ fﬂbeen one OL the marked weaknesses in Arctlc d velopment hereto-ﬂ

fore that the*e have been v1rtua]ly no regulat:ons against -
'pollut;on. Under_the new regulations, as a condltlon of uSing
"1and, developers will be reduired to obtain land-use permits
from the federal gb#érnment and to péy land use Tees at & standard
rate per acre.‘ They will also be requiréd'to submit periodic
reports to the federal government on their activities;ﬁg/ These
regulatlons, of course, will apply to both’ Canad1an and all@ﬂ
corporatlons, and SmelSoloﬂ to them by the latter would be nt
Weast 1mp11ed recognltlon of Canadlan sovelelgnty over “the Arctic.
‘ Thn enforcement of game reguldtlono is vet another wa}
in which the tederal government exercises control over Lhe Arctlc.
Until 1966 when it was abolluhec, the Arctlc Islands Game Preserve,
including . all of the islands of the Archlpelago, was 2 sanctuary
for w11d11fe.£2/ The Reserve was abolished, presumably to allow
hunting for sport ‘as an ‘incentive to the 1ocal tourist 1ndLstrj,
Nevéercless; game reg ulat:onq applylhn to the islands are
effect and are applied under the ]urlsdlctlon of the Terrltorzal

20/

Game Branch, Department of Industry and Development, in Yel]ovknlfe.

48/ Saskatoon Star Phoenix, May 5, 1970, 18.L
122/ Novakowskl (Canadian: Wlldlife Serv;ce)
writer, Pebruary 4y 1970,

30/ Ibld., ‘loc. cit,




Uﬁtl] now, there has been no outside utillzatlon
‘1"o£ the game resources of the Arctlc Avchnpelago, and only
'every limited resource use by the 1oca1 1nhab1tawt - There

is more use, at present, of marlne resources than of w11d11£e

ao resources ‘on 1and When enoaged Lﬂ thelr 11mJLed exploltatlon

v 7of game, the 1nhab1tants are sub1ect to the Northwest Terrltorles

5
Game Ordlnance,fl/ and to federal Department of Fisheries ‘and

.Forestfy feguiatidns respecting marine animals. In 1969, for
the flrst t1me 31nce 1917, muskoxen have been open to huntlng
hy Esklmoo, in 1970 twelve were al]ocated for huntlnﬁ purposes .
in the southern part of Ellesmere Island and the norther1 parL
of the ad]acent Devon Island, 22/

The Canadlan Wildlife Service of the Departnent of
Indian Affalrs and Northern Developmcnt is riow a851sthg in
drawing up 1and-use regulatlons for the Arctic in order to
maintain a safe ecologlcal balance. The aim of the regu]«t:ons
is not only to forestall pollutlon, but to prevent the degrad-
atlon of the env1ronment in general éé/

Revertlng to the criteria for’ effect:ve occupation

laid doww by Llndley and Schwarzenberger and in the relevant

54 . . :
case law,-/ it. is suggested that in view of the multifarious

51/ 0.N.W.T., 1960 (2d), ch.2.
ég/ Novakowski to wrlter, suBra, fn.49
53/ Ibld., loc.cit., '

54/ Vide supra, 77-79, and for a discussion
.of the relevant case law, vide supra, 43-51."
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’ actvvitles of the Canadlan government in the ArcLlc, 1n the

’.g[realme of oovernmental admlnlqtrntlon, p011ce protcctlon and

. the protectlon of aliens, defence and rescue servtces, mlaszonary

work by Canadlan clergy amonw Lhe Eckir >‘and Indlans,fe tEHuIVG'
 ,game reoulatlons and-antl-pollutlon poklcxes, and in other ways,
vfthe wovernment has maﬁlfested sovero10n authorlty over the vho]c
Arctlc Archlpelago., Th1s conc]u31on is especwallv ev1den+ 11F;
view of the sparse pOOULthOﬂ and low level of prcsent ec0nom1c'

development,ln'the regiony which reduces. the need for detalled‘

administration by the larger bureaucracy which would be needed
elsewhere, It is also reinforced by the consideration that no
other State w1th1a recent decades has quc tioned Canadian sover-

elgnty over the 1°1ands of the Archlpelaoo.
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CHAPTER FOUR
'CANADIAN:SOVEREIGNTY‘OVEP ARCTIP s ‘EL

1 THE DEVELOPMENT OF INTERNATIONAL MARITIME”LAWj"

The two voyages oL thc Humble Cli Compdny s S.S.
Manhattdn through Lhe Canadian Arctic waLuls in 1969 and L970
dramatized, in an unpvechented way, the issue of Canadian
sovereionty over ALctlc waters., The public madxa Parllumcnt
and. spe 01a113ts in such- SUbJ@CtS ag ecolob navivatioh,
external relations and 1ntcrndtlonal law vividly brought btfore
the pub‘iérfhéifegal and political lﬂpllC&YlO“S and the poss-
ibly drnst*c env1ronmunua1 consequences of the openlnb up of
‘the Passaoe as a maritime thorougnlareo

1he abéence of a‘codsensus on What might comprise
an apﬁfdpriaté.legal regime  for Arctic waters heightenéd specu=
lation; As ohé writer said: Y...international law has not:asl
yet taken pdrtlcular note of the circumstances. peculiar to po}ar
waters, and there do not appear to be any special international
convghtions.or agréements to  cover . them, nl/ DrlOI to the dlqcovery‘

" on Alaska's North Slope in 1968 of what may be the rxchest oil
deposits in North Amerlca, another wrlter undcrstdndahTy donbted

 33wheLnLr un1nterrupted suriace paesawe bLLwccn the Labrador and

Beaufort Seas would ever become‘a reality. Untll recent]y therewff

‘i/”M,SmJth “Soverelgnty in the North; The Canaﬂlan
_Aspect of an International Problem,” in Macdonald,
~ed., The Arctic Frontier, Toronto, 1966, 228.

ol

 Head, Canadian Claims to Territorial SOVCTei”ﬂty‘
in the Arctic Regions,” in Castel (ed.) International
Law Chiefly as Interpreted and Applied in Canada,
Torounteo, 1965, 251.
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was an air of uﬁreality'about the whole question ofkabregulaf
maritime route thlough polar: wattrs.

: ‘Although the theva Conferences on the law of the sea
‘codified much of the appllcable marltlme law, \thev said 11tt1e
or nobhlng about a peculiar legal regime for arch;pe]a?oes.:
 There would not,. in fact, appear LO ‘be any w1despread recoonltion
that archlpelagoes ‘constitute an exception to the’ deilmltatlon
of offshore waters along the more regular type of coastllne.

In rééent»deéédes,‘however, there have been frequent ;nnovatlohs
in the‘law bf_the‘sea; and a growing awdreness of the need fof»

'new rules; and hasty or catégoricalAjudgmeﬁts should be avoided.

.'2/ - Alexander; "Offshore Claims of the World,"
" in Alexander (ed.) The Law of the Sea, 1967,
Ohio State University Press, 77,
Vide supra, chapter two, for a dlscu351on of
. the claims to archipelagic waters, based on
straight baseline systems, .made by TIndonesia
and the Philippines. In addition, there exists
a growing tendency in Central ‘and South America
for states to claim up to 200-miles breadth of
~territorial sea, especially to protect their
fishing industries. On March 25, 1970, President
Medici of Brazil signed a decree claiming a strip
~-of territorial waters 200-m1]es wide adjacent to
the Brazilian littoral. Chile, Ecuador, Peru and
‘a number of Central American countries have made
identical claims. Almost 100 vessels of ‘the
California-based tuna fleet have been seized and
-~ fined by Ecuador and Peru for violating the 200-
mile limit, which the: United States does not recog-
nize, in the past fifteen vears. AS a compromise,
the United States is attempting to have Latin-
“American nations agree to a 12-mile limit. The
- Christian Science Monitor, Thursday, April 9, S 1970.4
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The assertlon by many states of quallfled rlghts over
the hlgh seas, for instance to renu]ate cusLoms, ffshlng or
»,pollutxon, and the assertlon 51nce 1945 of a llnht to explolt
the resources of the: subsoil and sea bed of the conrlnental

shelf ﬁl along w1th the Judgment of rhe InternatlonaL Court of .

. 5 L
o Justice in 1951 1n the Anclo Nurweflaﬂ Flsherxes Ca se~/ represent; g

vlnnovatlons in the tradltlonal law of the sea., As~with‘President

6/

Truman‘a.clalm.to rlghte in. the Contlnental Shelf in‘1945,— the
historicai pattefﬁ has'often.been that a novel fight.claimed
rhnilatefelly’by some state has déveioped into a precedent and’

7fsnbsequent cieims by other states have gradually trenéformed'whqt
was 1n1t1a11y a unilateral act into a recoanzed 1nter1atxondl
custom. Accordlngly the mere fact that a claim is of an un-

'_precedented naturo and hae no pre-existing sanction, does rot
deprive it, 1n suntable cases, of conLrlbutlnv to the progressxve
development o[ 1nternat10na1 law.

In the case of the continental shelf the ontlflcae)Oﬂ

for its approprlatlon by the littoral state vas underlaln by the

4/ See Alexander, (ed ) op.cxt., fri. 3, ouEra.

5/ Internatxona] Court of Justice, Plsherles Case,
© (United Kingdom v. Norway) Judgment of 18 December,
1951, Reports of Judgments, - Adv1uory Oplnxons :and
Orders. :

6/ The 1n1t1a1 claim to a ouailfLed r1ght over the
‘adjacent contlnenta] shelf was made on September 2&,
1945, by President Truman, when he declared in an

» executlve proclamation that. "the exercise of
 jurisdiction over the natural resources of the
subsoil and seabed of the continental shelf by
the contiguous nation is reasonable and just,' .
The .exercise of such jurisdiction was not to
affect the legal status of the superjacent waters,’
- and when neighbouring states shared a continental
"~ shelf their mutual boundary was to be determined
© jointly "in accordance with equitable principles.”
. See Fenwick, International Law, &4th ed., ‘New York,
1965, 447~ 448
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fact that resource shortages and lmplovements in Lechnology
_»have made the hltherto 1nacce551b1e snbs011 valuable.» Ih’
tthese c1rcumstances, it seens reasonable that the contlguous:
state should exp101t such sub5011.: Slmllarly, it could be
_argued that Canada mlght clalﬁ the sub5011 Under the permanent
ice w1th1n its sector boundarles (whlch may lie beyovd its. '
hshelf) since this ‘is now becomlng exp101table and economtcally
valuable w1th the development of “commercial' submarines.

' Until the initial voyage of the Manhattan there were
L no. ComDELllng pressures upon the Canadian government to enunciate
any p031tlon on the legal status of Arct:c waters., Exeept for
an occasional eﬁploratory exped1tlon, polar waters appeared remote

and 1mp3381b1e to the world's shlpplng interests.

11 THE VOYAGES OF THE 'S.S. MANHATTAN

_ Renewed 1nterest in the fea31b111ty of using" the
'Northwest Passage as . a commerc1£.sea route was prompted by the
dlscovery,:earlyvln 1968, of what may be the rlchest‘011f1elds
Yet discovered ih:North America. Conqervative eetiﬁétes of the'
oil yleld of the Prudhoe Bay area on Alaska's North Slope range
berom flve to ten bllllon barrels, as agalnst a yleld of some
 five b11110n barrels for the rlchest oilfields formerly dlscovered
v'on the Contlnent, in 1930, in Edst Texas.7/ v

This dlscovery of oil is of polit1ca1 as well as ECOﬂOmle
1mportance because of the unsettled 1nternatlonal situation in
the Middle East, whlch supplies about 28 per cent of.the»wotld'
‘ eii neede. With therglobal sopply of oil'barely:adeqUate.forv

existing requirements, geologists ranged widely over promising

7/ Newsweeki September 22, 1969, 80.

i
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formations to find elternative oil deposits., It is essentlnl fo

most Western stﬂtes to have oil supplles which could be relled

upon regardless of Lhe world-w1de repercussions of the Arab-
Israell confrontatlon. : _ n o
» : Exp101tatlon of the oll dlscoverles is not onlj of
vast eommerc1al and mllltary significance; it would’ result in
a more prosperous existence for Alasls depressed native in-
habitants.o ESklmos, Indians and Aleuts, who constitute about
tweﬁty”per cent of the State's population live, for the most
‘part, iﬁ poverty,.and the former reliance of the State on federal
revenues to meet most current expenditures left llttle prospect
for substantlal betterment of their condition. Factionalism amoqg
oAlaskan natlves has unt:l now prevented them from speaking with
a un1ted v01ce.l Some two years ago, however, a coalltltlon of ke
Alaskan native oocretles presented the American yovernment with
- a claim to almost the whole publicly-owned terrltory of Alaska E/
= on the ground of ownershlp by hlstorlc right. "It is most probable
that the clalm env1sages an eventual cash settlement which can’
be used to better natlve condltlons in the Statc.g/ Such a
settlement would come from the federal government which has the
power ‘of dlSpOSlthﬂ over the lands 1nvolved In,responsevto;thev
clalm and pending settlement the federal government pleCedfthe
Publlc lands ‘involved’ under a moratorlum. W“atever'thejleea]
merlts of the native socretles' case may be, they have a good moral
'argument as the original. inhabltants of: the State., Whatever the

outcomefof.thls case may be, Alaska will be able to help the

-8/ cf. vof Alaska's 365 million acres, 272 million

. acres are in the public domain, .and: of:.these the
‘natives claim 250 million acres...'. Lear, "Northwest
'Passage to What?" in Saturday Review, November 1,1969,40.

‘2/' Rogers ”Party Polltlcs of Protest: Polltncs Current
"~ Political Trends in Alaska," in the Polar Record,
L 14 (1969). 1 ' R
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natives more—reédlly as it erpects that the sale of bil leases
will brlng from $500: mllllon to §2 bllllon to ‘the state treaaury
“in bonus money .~ '
»b - The two Arctlc voyages of the S.8. Manhattan reflect the
ftechno]oglcal and transportatlon problems nosed by the dlscovcry

xof oil. Rich as the resources are, they must be conveyed to their

Vhflndustrlal and mllltary users in the Unlted States and elsewhere,
‘and the rigours of the Alaskan climate as ‘well as a Northwest
”Passaoe whlch is blocked by ice for much of the year present

challenglng problems. _
The three . modes of brlnclnr7 the Alaskan oil to world
‘markets that have 50 far been propesed are: (1) the building of
an 800-mile 1ong plpellne from Prudhoe Bay on the Arctic Ocean
D the yearéround port of Valdez on the Gulf of Alaske, with
a fleet of tankers carr ylng the o0il from Valdez to the heet
Coast ~—/(2) the b01ld1ng by 1975 of six giant Jcebreaker tankers
of at least 250 000 dendve1ght tons, of which the Manhattan is
a smaller prototype,lg/whlch tankers would convey the oil to Lhe
. eastern seaboard through the Northwest Passn e, and (3) the
construction of an exten51ve p]pellﬂe system from Prudhoe Bay
through the Yukon to Centra] Canada ~with "feeder" lines serving
Amerlcan markets on the Pac1f1c Coast, in the Midwest.and»ultimmtely

in all 48 states.lB/f

10/ Cahnm, ”Alaskan”@il Dollars Could ‘Relieve Wide-
~spread. Poverty," in Monltor, September 10, ’
1969, ll :

All/f»Monltor, September 8 1969 ‘3.

' f_lg/ h"Oll Haxards of the Fro7en North " in the Geo-
s '“graphlcal Mapailne, August, 1969, 359.

:lgj “The Flnanc1al Post), July 11, 1970, 1
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- The delcy in thL constructlon of the proposed 1

_Alaskan plpellne, coupled w1th mounting inflation,is steadllj
}.dr1v1ng upward 1ts estlmated bu11d1nv cost Orlplnally, it. was
’bnthovoht that the line could be bUl]t for 3900 mxlllon, but tater
.tfestlmatEb have placed the COot at $1 3 to L. 5 b1111on edglﬂg, »
vv’the cost. of conveyance towards ‘the 1owesL éstimates of Lhervelue>'
”'of 011 productlon in the area, aBout $5 bllllon.la( It may be

tHat the high cost of conveyance of the oil by plpeline could?
nnender greater consideration of conveying the 0il by'tankerv
through the Northwest Passage.k The economic feasibiiitv of
either the Alaskan or Canadlan plpellnes will depend, of coursey
“on the rlchness of the actual oil dep051to.‘ Should the deposits
justify some of the more Optlm]SL1C forecasts,. such a plpellnt
COuld be of great ‘economic inportance to Canada.

The Manhattan is the first commerc1a] vessel to navigate

Lhrough the VorthweSt Passage.lé/ At 115,000 LonQ,‘Jt is one :
of.the_largest shlps ever built and the most powerful vessel in

- the U.S. merchant fleet.

14/ Monitor, May 14, 1970, 13.

15/ Other transits of the Northwest Passage are credited
to Robert McCure (1854-1855); Amunsen's Gjoa,
(1903-1906); the R.C.M.P. vessel St. Roch, (1940-
42, and 3944) H.M.C.S. Labrador, (1954); U 5.C.G.
Storis, Bramble and Spar,. (1957); U.S. Seadrazon
(nuclear-powered submarine) (1960 and ‘19 625 and
the John A, Macdonald in,1966. " Transits in the

’v1c1n1ty of the North Pole, under Arctic ice, were
made by U.S: Nautilus (August, 1958); U.S. Skate, ‘
(August, 1958 and March, 1959) U.S.. Sargo (February,
- 1960); ‘U.S. Seadragon and U.S. Skate (August, 1962);
: and the bov1et niiclear-powered ‘submarine Lenlnﬂky
- Komsomol made a transit in the vicinity of the :
“Pole in January, 1963. (The writer is grateful to
Professor R.M. Bone for the above information).




the*U“”fﬁerchantvfleet. It may be compared with the 85,000

”’~5tons of nuclear-powered alrcraft carrrer Entcrorrqe, burlt

h“ono year before her in 1961, or w1th the 57,000 tons. of the\

fvfhuge Second World War battle—uhlp Mlssourl. The VESoel lsf\v

roughly a half—scale prototype of a lorger fleet the Fumble"
”h071 Company hopes to develop if it concludes that 1ran51t
‘through the Northwest Passage is feasible for commercral
purposes. In selndlng the shlp through the Arctic: the
Amerrcan flrm was relylng on Canadian experlence whlch had

found by a process of trial and error, that ore carriers

k"could negotlate the‘rce locked St. Lawrence in wrnter with

16/

’only occa51ona1 help from icebreakers.~' If the Manhattan
could make the Passage without undue dlfflculty, her owners
‘con51dered that larger vessels WOle find the route ‘even
ea51er.- _ - ‘ ’ ‘
wSigﬁificantvas the opening up of the northern sea .
routelwould be for development of the Arctic, and the transfer :
“to their‘distent markets of its potentialiy wealthy miﬁeral. |
resources, a further conseguence of the openlng up of an
ocean thoroughfare would be the reductlon of the distance“
:bbetween Tokyo and New York by 3,320 mlles, saving shlppers
both time and money.17/ If commerc1a1 shipprng becomes feas1b1e
'vln the Arctic, Transport Mlnlster Jamreson has predlcted that
Canada would be confronted w1th an estlmated cost. of $1 bllllon
for navrgetlonal aids and.lnoreased 1eebreak1ng serv1ces. While

the Minister foresaw no Canadian objections to the development

16/ SaturdaykReﬁiews November 1, 1969, 64,
ll/ Time, September 5, 1969, 67. |
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of an‘Arctie sea route, he emphasiZed that users of the route

e would have to assume a share of the expendltures involved in

hkeeplng it open. - He added 1ater that Canada would have "a

real natlonal 1nterest" in developlng permanent icebreaking

18/

capabllitles to service such a route —

In its 1nit1al Journey 1n 1969 the Nanhattan was unable S

to cross the entlre Archlpelago in 1nternat10na1 waters. In being

dlverted to 1ts alternatlve route through Prlnce of Wales Strait,

* . in the v1c1n1ty of the Princess Royal Islands it was brought w1th-

in Canadlan terrltorlal waters (and hence within Canadian Jurls—v
dlCthﬂ) even by the rigid standards of the U.S. State Department.—
; Durlng 1ts second voyage in 1970, Laptaln AW Smlth of
. the Manhattan consldered that the problem of successful Arctlc
'naV1gat10n was not necessarlly one to be overcome by bulldlng
1arger vessels, but one to be dealt with by adequate ‘support
serv1ces. Hls attltude emphas1zed the need for 1nternatlonal
: cooperatlon 1n the Passage, and the value of Canadlan aux111ary
vessels and related assistance, An associate from Lhe,Humble
Oil-Conmany aocoﬁpanying Captain Smith,.Stanley Haas, still
foresaw the'constrsction of a fleet of some 250,000 to 350,000
deadweight tons, with construotion‘snderway,by 1973, _Company»
officials on the vessel during'itsll970 onage emphasized the.
henefits of mﬁtual’cooperation; The Manhattan's owners offered

hto prov1de sc1ent1f1c data on the Journey to the Canadlan

13/ Saskatoon Star-Phoenix, September 27, 1969, 5,

. and November 10, 1969, 18,

'”lgfthlme, OcLober 10, 1969, 17, the Saskatoon
. Star-Phoenix,: eptember 4, 1970, 5, and cf
3'The Tolten, (1946) P. 135

19/
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vgovernment, and expressed gratltude for 1cebreak1ng, meteor-

- ologlcal and other a381stance prov1ded by the wovernment

111 THE PROBLEM OF ARCTIC POLLUTION

Althouvh the Manhattan was unsuccessful in traverSLngJ:w f')

el ;ythe Northwest Passage in 1969 and 1970, 1t d1d not: return

from 1ts 1n1t1a1 voyage unscathed While proceedlng through
‘the turbulent Arctlc seas and thick "ice, an 1ceberg broke'
.open a hole in the hull of the tanker big enough for a truck
bﬁto drlve 1nto.zg/ The prec1sion engineerlng whlch enabled ‘the
ﬂvessel to make the round trip to Prudhoe Bay, Alaska and back
bvto New York 1n 79 days (as compared with the three years .
:requ1red by Roald Amundsen in 1903 1906) also enabled it to
-”remaln afloat desplte 1ts eevere inJury. Whlle the voyage’
1tse1f was unsuccessful, a major 1nadequacy in the vessel became
rapuarent before it docked in its home port. It was found that g
.f’the tankers 43 OOO horsepower eng1nes generated 1nsuffic1ent
power to move her through heavy 1ce, which at tlmes reached
a thlckness of forty feet. On several occa51ons it froze
'fast, and the accompanylng Canadlan 1cebreakers had to come’
to its a331stance. The dlfflcultles the Manhattan encountered
Msuggested that future ‘tankers should have heavier armament and

'greater power. While these techn1ca1 requlrements may be met

by engnneerlng 1ngenu1ty, ‘the abillty of supertankers to negot:ate_v‘”

.northern waters w1thout mlshap raises more substantlal problems.

gg/hbMonitor,;December lC, 1969, 6o
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- When the Manhattan returned home with a gaﬁihg hole

tln 1ts hull the consequences of a disastrous aplllage of o0il

"T»ln Arctlc waters were dramatlcally re-emphaszzed There was

a grow1ng awareness of the Arctic pollutlon problem in Canada,
and much pressure was exerted upon the government to do some-
';thlpg about the problem. It was partlcularly dlSCOmflthg that
thé'injufy was éﬁstained dgsplte the sp301a1 construction of
- the vesselbtp Withsténd rigorous Arctic conditions; Also.
ominousuwas'the’fact that the Manhattan was the prototype of
an entire fléétiof larger tankers which might diSpiay the same
defect, - o l
; The' pollution problem is intensified in the Arctlc
by the substantlally slower rate of chemical change in polar
" waters., 011 whlch mlght be dissipated rapidly by evaporatlon
in other cllmates _could pollute Arctic waters almost indefinitely.
The problem‘1s espec1a11y distressing becauseﬁex1st1ng_technology
to gbﬁbat oil pollution is, as one oil company executive describes
'it,‘”primitiveg"gl/ One of the most effectice anti-pollution
.techniques yet:deviséd, in fact, is merely spreading StranOQEr
the affected area and picking it up with pitchforks, as was |
ddne at Santé'Barbara; California. With 180 tankers having a '
.’carrylng capacity of 100, 000 tons now in ex1stence, ‘and a further
310 being planned, the proportzons of the danger are ev1dent.
In recent»years, sqme‘tnternatlonalyregulatlon ‘of thg”

pqllution menace has been achieved. There is, however, no

centralized international authority with effective sanctions

21/ L.P., Haxby, manager for air and water  conservation
of the Shell Development Company, Monltor, January 9,
' 1970 5.
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_ior enforcement purposes, and what regulations thcre are tend°‘
to be plecemea) and sometimes of 1Ltt1e efrectlveness. o

The London Conventlon‘of 1954 whlch resulted in the

hé Prevention of Pollution of

fthe Sea by 0il set up “prohlblted zones' 1n terr:torlal wate;s-

'Iand,ba?bours of contracting parties. " The Conventlon calls. for R

municipal Iegislation forbidding the discharge of "perelstent”
oils (such as crude oil or fuel oil) by ships registered in the
countrles of signatory states.zz/ While a elgnlflcant advance,
these 1egislat1ve 1n1t1at1ves have depended upon . the voluntary
cooperatlon of states and apply only to certain de31gnated areas
of the seahadjacent to national coastlines, and to ships flying
the'flags of member states.' It is manxfest that 1n the age of
the eupertanker somethlng of a more inclusive character, in
bterms of both the geographlcal area it covers and the shlps'
robligated by it prov151ons, is requlred

In Canada the. Prov1nces have enacted most of the anti--

23/

pollutlon leglslatlon,—~ although the federal government has

made regulatlons under the Canada Shlpplng Act relating to-
24/

: pollutlon in Canadlan inland and terr1tor1a1 wvaters.——

22/ See Colomhos,'ogecit.,'374"

23/ See the summary of such leglslatnon in Cooke,;
‘Pilon and Thompson, Water Pollution Contro]

. A Digest of Legislation and Repgulations in
;Force in Canada, 3rd ed,, Montreal, 1967

o 24) ’Part VllA of the Act enacts the prov131ons of
“_f‘Aithe ‘Fourteenth Schedule of the International
Convention for the Prevention of the Pollution
~of the Sea by 0il, 1954, vide supra. =




' Pursuant to such regulatlons, it is prohlblted to dlschargc 011
from shlps of any: nationality which fouls the surface of the
water; a mixture of 100 parts of 011 to one mllllon parts of
the mixture is deemed to 80 foul the surface. There are, ‘in
f{addltlon, reguldtlons prohlbltlng Canadran Shlps from drscharwﬁng
oil or 011y mlxtures outside Canad1an waters in de51gnated R
“prohrblted" zoneo.‘ Pursuant to the Convention mentioned above,zq/
such zoxes have been established in the Adriatiec, North Sea,
ad;acent to Australla and 100 miles outWards from the Atlantlc
hcoast of Caﬁada. Although such a reglne 15 a step in- the rJoht'
’ dlrectzon, 1t depends on unlversallty, ﬂoodw11] and reciprocity
for its efflcaCJ, and as it stands at present it is piecemeal.
An 1nternat10na1 body will a]most certalnly have to be set up
" which can authorltatrvely pollce the use of the 11gh seas” to
hprevent pollutlon. A body of a supra-natlonal character w1th
effectlve sanctlone could do much to ensure the purlty of the
world's oceans.1 In a world where anti- pollutlon measures are_
st111 establlshed under un11atera1 auspices, however and where

there are auguries of an 1ncreas1ng1y 1arge fleet of supertankers

in the Arctic and clsewhere, the Canadlan governnent was confronteo'

- with the question of tht it could do now to prevent pollutlon 1n ;

Arctic.:

v THE LFGISLATION

Amono the most 1mportant -and 1nf1uentlal statemento :
1ssued on the problems of Arctlc soverergnty and pollutlon before

.the government broughtout its offlcral pollcy in Apr11 1970,

-:Zéj _Vide su ra,glli;
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‘was the Plrst R_port of the Standing Commlttte on Indian Affa]ts’
2()/

and Northern Development whlch was issued in December, 1969.—

: In 1ntroduc1ng the ReEort in Parllamcnt,gz/lan Watson,
M. P., (Laprairie) explalned thdt in the absence of an off1c1a1

requeat from the Manhattan for permlssron to nav1gate throuah

-f,,the Northwest Passaoe, commrttee members consrdered "ewea strongf»ZT

gesture was essential to meet what seemed to be a- dellberatev
attempt ‘by the Unlted States government to skate around the
_ sovereignty iesue. A subcommittee of 10 members of thekStandiﬁg
t_Comﬁittee Weﬁtrnorth on September 3, 1969, fully aware of the

28/

significance ef'the gesture they were about to make,'"=—— The

‘M"gesture' wés'an uneduivocally-worded message of welcome from
the all- party delegatlon of- parllamentarlans to the crew of

the Manhattan.

Captaln Roger Stewart:
'S.5. Manhattan.

" Your daring voyage through the Canadian
“Arctic Archipelago will stir the imagination
~of people everywhere who are interested in
Arctic Development.

Blenvenue dans ces eaux Canad:ennes.‘
Welcome to. Canadlan Waters.

We wish yeu‘God Speed.-_Boh Voyage;22j~

26/ - Canada, Parliament, Houqe of Commons, First Report
o A(Arct:c Soverelgnty) The Standing Committee on-
Indian Affairs and Northern Development, 1969.

27/ House of Commons‘Debates, January 22, 1970; 2718 ff.
28/ Ibid., 2718-19. | |

29/ Vvide supra, fn. 26 at 1. The Message was sent to 7
- the Manhattan by radio on September 5, 1969, as the

vessel entered Lancaster Sound at the eastern frlnge'

- of the Archipelago.



Although there was a certain opera bouffe quality about the

‘message (1t was not passed between heads of state or between
‘governments but sent by a Canadlan parllamentary deleﬂatlon .
acting on its own lnltlatlve to a pr1Vate Amerlcan-owned ves ssel)
1t expressed the deep concern shared by Lanadlans about natlonal.
:control over . the Arctlc.” AS a dramatlc gesture unanlmOUSIV':”
supported by members of all parties on the comn;ttee, the nessage
-helped to crystalllze_canad;an publlc opinion behind strong
governmental ection deciaratory of Canadian rights in the &tctic.
In its Rer ort, the Committee welcomed the voyage of
the Manhattan, but emph381zed tne dangers of oil pollution ’
“inherent in future trips by large tankers through the Arctlc}
The anticiheted:rapid developement of tanker traffic throogh the
Archlpelago would 1nev1tab1y outpace the much slower process of
arriving at an 1nternat10na1 agreenent on adequate pollutlon : ,
controls, The ecology of the Arctic, whlch is espec1a1]y vulnerahle
to oil pollutlon,'could not be left open to such risks durlng
protracted dxplomatlc negotlatlone preceding an agreement.
_ "'The Commlttee also stressed that a large distinction
should be drawm between the Arctic Archipelago and the Pacific
and other archipelagoes‘in.tempetate waters where international
~maritime trade routes hadoexisted for cehtﬁries, The waters ofb
kthe former Archipelago wefe;ice-iocked ahd tfavefseble'ohly bf
moLorlzed vehicle for seven or- elght months of the year, and .
because of its formldable ice and 1nhosp1tab1e cllmate no establlshed
maritime route ‘had ever exxted ‘there. :
Whlle lndlcatlng the greater dangere 1nvolved in pol]utlng
Arctlc waters, and empha5121ng that there was. 110 establlshed mdrltlmet;

: thoroughfare ‘through the Arctlc, the. CommLLtee nevertheless argued
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“that there should be a rlght of 1nnocent pasaage "for shlps of
all natlons" through Arctlc waters, Such a rlwht is Lepally and
b'hlstoLlcally associated with terrltorlal rather than 1nternal k
- waters,(although the Committee" dld not exp;essly state tbls)
'and there was perhaps an 1mp11catlon here that some conces51ons
esnould be made to the 1ar@er marltlme states whlch would resist
:any curtallment by Canada in Arctlc waters of what they regarded
| as the "freedom of the seas', However, the Committee did emphasize
that both surface and submarinegg/vessels in the area should be
subJect to Canadlan regulatlons.

In emnha81zlng the dangers of pollutlon, the ReEore
mentloned the 31nk1ng, in August 1969, of a Pan Arctic Ltd, Jl/
oil barge Whlch was not specially re1nforced for operatlons in
ice. The barge was being used in connectlon with company oil-
drilling operations on Melv111e Island and it was never precisely
QSCeftainedrwhere'the barge sank. The Committee recommended that
Pan-Arcﬁicjsﬁoeld rely more on ice-working cargo ships;'rather
than on their own tfansportation facilities. The governnent shonld
in addition, undertake a study of marine tranoﬁortatzon in the _
hlgh Arctic in all its aspects, including a study of ''...the economiej
feasibility of building Cahadian‘cargo ships with special capacities
for 1ce manoeuvre and cargo unloadlng, in the light of the present
' avallabillty by charter or otherw1se of such 1ce-brea&L1 cargo.

32/

ships sa111ng under a number of forelgn flags “—~f

30/ In January, 1970, Generql Dynamics Corporatloq o[fered
o to build six 175 000 ton submarine tankers for oil

companies with 1nterests in the Prudhoe Bay area, see
 House of Commons Debates,  January 22,1970, 2719.

31/ Pan-Arctic Ltd. is a consortium financed 45 per cent
by the Canadian government and owned 70 per cent by
Canadians. The company.has exploration rights to
44 million of the 70 million acres now being qurveyed
"Vfor oil in the Arctic. o ‘

32/ Vide supra, fn. 26, 5.



In conclus1on, the Report recommended intensive Studv
»of pollutlon dangers in the Arctic, 1nc1ud1ng a study of the;

physical propertles of crude 011 and other hydrocarbons 1n

cold waters, "...the dynamlcs of thelr dlsperslon, and thelr

337

persistence in water and under 1ce.ﬂw~_ Such a study, in its
v,'ecologlcalvaspects, would focus-on=the,t0k1c effectsvof,hydro—é
‘carbons on plant and animal life in an Arctic enviroﬁﬁent,‘and
‘on methods ofbcoﬁttolling oil epills and nentralizinv pollutents.

‘ The most arresting feature of the nchrt Nas the
unanlmous endorsement by an all- -party Committee of an emphatlcally
strong p051t10n on Canadian sovere:ynty over hrctlc waLcrs, and
on the need for 1mmtdnate, stringent, unilateral ant1 DOllUt’OT
reasures to preclude or to. combat the pOl]Uthﬂ menace in the
Arctlc. o - k J :

: The federal governmentfs pollcy and legls]atlon or :
Arctlc soverelgnty, as enunciated in. April, 1970, éﬁ/ reoresented
a position: between that of the U.5. State Department, which
desired unrestrlcted freedom of the seas in the Archlpela 0, beyond
the hlstorlc three-mlle limit, and the Commlttee's urgent recor-~
mendatlon that Canada should proclaim its soverelwnty over all
’the arcthelaglc waters. ,

In introducing the leglslatlon, the Mlnlstel of Lndlan
Affa1rs and Northern Development sald that the two BJlls would
promote Canadal's four perary 1nterests in the Arctlc as defwned
by Pr1me Minister Trudeau. (1) the securlty of Canada, (2) the

: cconomlc development of the North (3) the preservatlon of the

'22/ Ibld., 7.

34/ ASee, especially, House of Commons Debates, =
" April 16, 1970, 5937.
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ecologlcal balance, and (4) the continued high- stature of Lanada

35/

1n the 1nternat10nal communlty. ,
6 :

The Arctlc antl-pollutlon 1eglslatlon§~/creates a. .
one-hundred mile wide anti- pollutlon zone - around the circum- " -

”_ferencu of the Archlpelago and 1ays down sarety control ZONEs - .

m; ,w1th1n the larger area with varylng safety staﬁdards Eor sb1p5. '

The leglslatlon appoints 1nspectors and imposes flnes of up to
$100,000 per day against owners whose ships dLspose of waste
in the prﬁscrlbed area, Althougn the Act does not purport
to assert Canadlan soverelgnty within archlpelablc watel, it
is not lnconcelvable that, given general intérnational
vaulescence 1n such a unllateral assumptlon ‘of ‘jurisdiction,
eventually Canadlan soverelgnty might be recognlzed over (the
whole area.. .

In 1ntroduc1ng the 1eglslat10n, Mr. Chretlen spoke
of the motlves impelling the government to take unilateral actlon.

Marltlme law is evolving, but more slowly

than we would wish in Canada, For centuries emphasis

 has been placed on the right of shipping to the use

of the world's sea lanes without any regard to the
effect this might have on adjacent coastal states.
While this may have been practical before, now when
millions of barrels of oil are afloat in tankers on
the high seas on any given day the threat of pollution
is real, and the interest of coastal states, as opposed
to nations which have large commercial fleets, must be
recognized, A state, and particularly those offering
flags of convenience, cannot expect in the world :
community to continue these activities without regard :
to the 1nterests of other nations.

35/ 1Ibid., loc.cit.

36/ The Arctic Waters Pollution Prevention Act,

. Statutes of Canada, 1970, ' Please see map at
" Table C opposite illustrating the anti- pollutlon
. limits under the leglslatlon.
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‘At the World Shipping Conference in Brussels
last year it was obvious that these states: contlnue
to expect to have absolute priorities for their
particular requ1rements. It became clear to the = _
governmerit of Canada that unllateral actnon would have to
be taken at this time if Canada was to protect its own

- urgent lnterests., That is why Canada is extendlng its iy

“jurisdiction for pollutlon control purposes. 100 miles
“from the coast line in the case of commerc1a1 shipping,
and more than that in the case of commercial exploite-
ation of the continental shelf, where our environ- .

ment may be threatened. It is doing this on the
basis of its right and responsibility to protect the

Canadisn environment, both in its seas and on its shores, :

from the real threats of pollutlon.

_ . _“But 1et it be clear that we stand ready at any time
“to cooperate with the world community in the development
‘of ‘a regime for the prevention of pollution and the"
protection of the environment, particularly along the

-~ coastlines of the world. Canada, therefore, has decided
- to lead the way 7/d to show by example what édan’ and
should be done.__ . '

i

In his remarks on the detalled prOV131on9 of the 1eg181at10n, the
QMlnlster emphas1zed that specific safety control zones would be
proclaimed from~t1ue to time by the Governor-ln-Counc11.f in order :
vto enter a safety-control zone a vessel would have to comply with
stlpulatlons concernlng 1ts hull structure,'nav1gatlonal alds,

. qualiflcatlons of personnel and- tlme and route of passage. Durlnc
certain seasons of the year,-or when hazardous ice condrtlons
'[prevalled, ships mlght ‘be “forbidden entlrely from enterlng a zone;
Although the thrust of the leglslatlon is preventat1ve rather

than penal, should splllage occur absolute llablllty ex1sts, .and

QZ/LFHouse of Commons Debates, April-lﬁ; 1970, 5939
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v shlpowner cannot escape by tender1ng evidence that ho was not

.1neg11gent. Shlpovners may, 1n fact, be requxred to show evidence

£ flnancnal respon51b111ty adequate to cover tHe costs of clean~
38/ ' \

~ up and damage from pollntloﬁ.

Companion 1e91slatlon amended the Terr:torlal ne~ and

' /ones Act ég/by extending the terrltorlal sea outWards from three
to twelve nlles,_thus‘enabllng the government to draw a number

of fioherieé'closing lines across the mouth of the Gulf of St
Lawrenoo, across the Bay of Fondy'and across Queeﬁ Chérlotte.Sound
on the WeSt coast. As Fisheries Minister Davis explained, such
”flsherles c1051ng 11nes" are an innovation in internaticnal law:-

Those of ‘you who followed my dnnounoement
last year about the drawing of baselines on both
our coasts will recall that we drew a series of
straight baselines from headland to headland. We
published maps of Canada's existing sea within
these lines to down along the east coast of Nova

Scotia, for example, and down the west coast of

- Vancouver Island. They enclosed literally '

~ hundreds of bays and inlets. They declared those
‘bays and inlets not only to be exclusive fishing
- zones of Canada but also, because of the nature
of our legislation of 1964, Canadian territory .
as well,

Now, we are introducing another concept. It
'is the concept of fisheries closing lines. These
closing lines will finally enclose large additional
bodies of water such as .the Bay of Fundy, the Gulf
‘of St. Lawrence, and Queen Charlotte Sound on the
west coast. S :

38/ Ibid., 5939-5940.

39/ S8.C. 1964-65, c. 22; S.C, 1966-67, c. 255
" the relevant amendment which alters section 3 (1)
- of the original legislation was passed on

- June 4, 1970.
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The idea of fisheries closing lines is a
new one, It is new to our fisheries -in- Canada'
.and it is new to the 1nternat10nal flshery eliie
_ Baselines in our leglslatlon apply to two things
.the] apply to territorial sea as well as to floH—1
ing zones of Canada. The fisheries closing llnes:f”
Concept, on the other hand, applies ex clvszvely ghe
to fishing. It does not necessarjly apply to’
“territory. It applies to the protection of the -
living resources in the fishing waters of Canada.
It does not apply to transportation, it does not
‘apply to shipping as such, it does not apply to
aircraft flying over the zonme in question and
‘ it does not apply indeed to submarines passing
'~_under the surface of the water.40/

The Mlnlster added that certaln conntrles with historic or
contractual fishing rig ghts in areas to be closed off by
fisheries cl031ng lines would have to be dealt with on.an
individual Baeis in an effort td pheee out such rights over
a period_of'jeafs;_ The Americans and French, especially, have
1ongstandiﬁéﬂtfeaty riohts enabling their fishermen to fish
in Cahadian wetere.' The 1reaty of Utrecht of 1713 cohfcrrin;,"
rights on France in Newfoundland ‘waters, had resulted in the
ianomaly that French vessels could fish rlght up to the
Newfoundland shore, whereas domestlc legislation forbade
Canadian vessels from doing so. ’ ;
The'Mlnlster relterated the Governnent's poeltlon
that there would be a Canadian reservation to the acceptance of
the compulsor] er1sd1ct10n of the World Gourt in the case olh
the Arctic pollution leglslation, but not to the Lwelve—mlle

41/

terr1tor1al 11m3t or flsherles c1051ng 11nes.

ég/ ‘House of Commons Debates, April 22,1970, 6182

41/ Ibid., 6183
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The American govefnment which had expressed viporoug'
prior dlsapproval of a p0391b1e extenslon of Canadlan soverelonty”?
b,*Ln the Arctic had been follow1ng development closely.. lateb

1» March, 1970, Mr. Sharp told the House of Comwonb that the poss-

‘rlblllty of such an' ex ten51on had already beon ‘discussed w1th

U Ale cis Johnson of the Amerlcan State Department during the

’ 42
1atter's v131t to Ottawa . earller that month /

» ‘In a firm statement, the United States goverﬂment
protestéd the legislation introduced both to establlsh Arctlc
‘pollution‘zones and a twelve-mile territorial limit:

7 ~The bills seek to ‘establish noliutmon
~zones in Arctic waters up to 100 miles [ron every
- point of Canadian territory above the 60th parallel.
Within these zones Canada would assert the right to
control all shipping, to prescrjbc standards of
vessel construction, navigation and operation, and
 to prohibit, if Canada deemed it necessary, the
free passage of vessels in those waters. Addltlonally,
the legislation seeks to authorize the establishment
of exclusive Canadian fisheries in the areas of the
high seas beyond 12 miles, such as the Gulf of
St. Lawrence and the Bay of Fundy, and a 12-mile
territorial sea off Canada's coasts, i

Internatlonal law provides no ba31s for these
proposed unilateral exten51ons of ]urlsdlctlon on:
the high seas, and the United Stﬁtes can neither
accept nor: acaé}esce in the assertlon of snch
Jurisdlctlon.——

" The statement'wenpﬁon to express énxiety that.thevcahadiah g
" initiatives,Aif unoppoéed, might set precedents for Uother
unilateral infringements of_the fireedom of the seas" in other

parts of‘the.world.',lt‘urged that deSirable poilutibn cénﬁrols

ﬁgj " House of Commons Debafes, March 25,v1970,:5464.
.-éif,”Housé4of Commons Debates, April 15, 1970, 5923
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could be brought about in the international forum by voluntary
aoreement and cooperatlon.' In the absence of such a nultllateral

-“.;approach resort could be made voluntarllz to the WOr]d b0urt,

(even though Canada had made a reservation to the compquory

eriSdlctlon of the Court w1th réference to JtS Arctic ﬂollutlun
 measure) to test the 1nternat10na1 legal: val1d1ty of both
Arctic po]lutlon zones and the twelve mile lkrlt.aq(

The statement clarlfled the American position on the
unllatelal exten51on oI terrltorlal waters:

‘ W1th respect to the 12-mile limit on the
terrltorla] sea, we have publicly indicated
our willingness to accept such limit but ‘

only as part of an agreed international treaty
also prOVLdJnV for. freedom of passage through
-and over stra:ts.ui : ‘

A _:Tt mlght be mentloned that, as the autnor of what
is perhaps the most sveeping reservatlon made by any wewber
state to the Lorld,Court's Jurlsdxctloq, the United States is
not in a"favbufable position to challenge the appropriateness
of any. Canadian reservation on Arctic pollutibn;éi/

The Canadian note in reply to the American protest,

. which was banded to the United States government on April 16,
1970, rejected the assertion that there was no. ba31s in inter-
national law for the proposed measures. InLernat10na1 cnstowary,

"‘1aw, in fact, was an ex crescence of state practlce, a leading
exanple of which - was the Truman proclamation of 1945 asserting
American ]urlsdlctlon over the ad1acent continental shelf.

The new Canadian 1n1t1at1ves represented a similar type of

'sLate practice whlch through time and repetition might become

44/ Ibid., 5923-24.
45/ Ibid., 5924.

ég/;'See, e.g.y Larson, "The Faéts,vthe‘LAw, and the
' Connally Amendment,” in (1961) Duke L.J. 74.
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established as norﬁs of iﬁternational law, The bnlted States
1Lse1{, inoreover, had unllaterally set up etc1u51ve flshlﬂb -

zZoneés in 1960. The uanadlan note proceeded Lnductlvely to

"f;show that in-a whole series of instances Lhe Uﬂltcd States

had assumed Jurlsc1ctlon beyond the thrce-mlle 11m1t,vnnd

'idld not in practice adhere to the standard which it was i
kur ging Canada to follow, Among other measures beyond tne= 
historic three-mlle limit, the United ufates since 1935 hgb
assunmed customs Jurledlctlon as far out to sea as 62 miles,
andfhad'recently eassed analogous poliution cgﬁtr01 1egie1ation
within twelve miles 6f its coastline. 1In cases like the pre-~ |
ceding,.bothrcenada’and the United States had to determine for

themselves hom best to protect their vital 1nterests, 1nc]ud1n”
’1n partlcular thelr national securlty.é I -
‘ oIt is the further v1ew of the Canadlan novern-
ment tnat a danger to the environment of a state
constitutes a threat to its security. Thus the -
proposed Canadian waters pollution prevention
legislation constitutes a lawful extension of a
_11m1ted form of JUrlSdlct10n to Meet particular
‘dangers, ‘and is of a different order from uni-
lateral interferences with the freedom of the
high seas such as, for example, the atomic tests
~carried out by the Un1ted States and other states
~which, however necessary they may be, have’ appron-.
riated to their own use vast areas of the hlgh seas’
~and constituted yrave perlls to those who ‘would
w1sh to utJllze such areas dnrmng the 3ernod of
the test blast. The most recent example of stich
a test......occurred in OcLober, 1969, vhen the
United States warned away shipping within a 50-
- mile radius of the ‘est it was conducting at
Amchitka Island. The proposed anti-pollution - :
‘1eglslatjon, proposed fisheries protection legis-
lation and the proposed 12-mile territorjal sea
conszlyute a threat to no state and a perll to no
one.__ g : v

47/ House of Commons Debates, April 17, 1970,’6027;

43/ Ibid., 6027.
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“When the'evinenc1es of natlonal securlty 80 dlctate,‘ln other

7words, a state may take mea"ures proportionate to the danger -

to ensure that 1ts env1ronmeﬁt_1s protected it would appear’
w:Lhdt in thlS context the Canadian vovcrnment vias ws1ng the‘”"

' word "qecurlty" in lts W1dest senbe Lhere vas a v1La1

'natlonal 1ntereet 1n pres rv1ng the env1ronmenL since 11fe
11tse1f and all human operatlone, would be . endangered sn0hld
tOklcjtj reach 1ntolerab1e 1evels. Because of the uncerta inty-

© of the effects of Dollutlon in the Ar¢tic, and the imhediacy
af the danoer, Canada could not await a miltilateral con-‘

‘ventlon on pollutlon. '

Whlle reaff]rmlng the need for immediate unllateral
action, ‘the note repeated the overnment's WLlllnﬂness to
collaborate W1th other states in reachlnp hisher otandaldo of

‘nav1 atlon safety and env1ronmentdl nrotectlon. _

ln the note, also, the Canad1an governnent dravs
’*hc hl?hly 1mportant alstlnctnon between Jurlsdjctzon and
sovereignty. - Wltth its boundarles, a state may either
choose or refraln from'ch0051ng to exercise ]HTlSdlCTIOﬂ;
neveltheless, in p011t1ca1 terms, it is sovereign of the whole
area. Although this: diotlnct1on was 'noL eleLc1t1y made in -

the note, 1t is cerLaLnlj 1mp11c4t in passages llke Lhe

‘fojlowing.

‘With respect to the waters of the Arctic
Archipelago,'theeposition of Canada has always
been that these waters are regarded as Canadian;
“While Canada would be pleased to discuss with
‘other states international standards of navig-
ation safety and environmental protection to
be applicable to the waters of the Arctic, the
Canadian government cannot accept any suggestion 49/
‘:thaf Canadian watcle should be internatio ondlized,

49/ Ibid., 6029




AE the dlstLﬂctJon betWecn Jurlodlctlﬂﬂ amd soverCLﬁﬁtv ey

" be Va dlv arnvn, it won1d 1end a certa;n Loherence to

guucce331ve govcrnment sLatemean clainlnz_ﬁroverexnnty” over

T 50
jArLtlc wuters~~—/ ﬁanada m yht be sover 1mn 01 rhc whole

Archaﬁeiapo, but choose mcre1y to ]C”l@] te for ﬁarc nf 1&. o

50/ For such a statement see, e.g., Extermal Affairs.

' "Minister Sharp's detailed remarks on Arctic
sovereignty in the Toronto, Globe and Mail,
Septembe1 1u, 1969, 7. N




'CHAPTER'FIVE

EVALUATION AND CONCLUSIONS =~

of the two major problems examlned 1n the foregoinwf”
P aqes, 1t is- suogested that the 1nternat101a] ]egal utatus of‘
the waters of Lhe antJC Archnpelago is less settled than ie
tne,ownershlp;of the 1slands. Desplte oporedjc and short-lLved
threats'to'cenedian sovéreignty over the 1slands,l/there has
never. been an off3c1a1 claim by another state which placed
anadlan ownersan of them in doubt. The threats to Canad'an
tltle in the ppst have arisen from a feared c]andestlne ‘
”occvpatlon” of the Archlpelano adjacent to Greenland by

' DennarK, fron Norweglan exploratlon in the same area, or from

a subt}e nrocess of ”amerlcanlzatlons” over Lhe ﬂorthern valn-

: land whlch:

nould have made it dlfficvlt for Canada to excrc1se'
soverelgnty over the Archlpelavo.' ‘ 8
' _" henac1ng as these dangers appeared at the tlne,‘thelr |
,endvrlnv effects were 1nconseqvenL1al . 1f one con51ders the
entlre century follow1ng Confederatlon, the 51ng1e pers stent’
boclaln, effectnated, at 1easL in the last vae decadcs, by a
contlnrous dlsp]ay of governmental acts, has been the Canadlan

‘lclalm. It should be noted in this connecLJon,‘that the cont-

'oalnu1nv Amerlcan mllltary presence Ain the North would have beon ’[

vmp0551ble wlthont prlor Canadlan consent, and is conparable
to the Canadian Dresence in Colorado, wh1ch is.a featvre of the

:same:NQRAD defenoe»system.

1/ Vide supra, 52-58.
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-1 THE PRFSCRLPTION AND CONSOLIDATION DOCTRIN“" :

If one applles elther the test of ”effectlve occupatlon”':
vdéveloped in. 1nternational JurLsprudence ear]y in this centuLy,Z
or the revised versxon of the test known as the ”consolidatlon”v :
doctrlne,E/Canadlan boverelgnty over the archlpelaﬂlc 1slards is ,f.
eaually confirmed. Under the former dOCtanC, discovery and
exploratlon predomlnantly by British ‘explorers given fise.to‘ »
an 1nchoate tltle, nerfected by]ﬂngsuandlng,'unopposedydccupation
and adm:nlstratlon of the 1slands.' Under the latter’dectrihe,
one may 1nvoke eesentlally the same governmental actu to satlofy
its somewhat different requ1rements, except that the passage of
time will not be reoarded as the important element lt conSthuLes
in prescrlptlon. ‘ ‘ » ’

' Consol1dat10n has been expounded W1th dlfferent nuances
'by various authorltles, e-ge de Visscher, Jennlngs Johnson and
Auburn. They all bu11d upon, however, the semlnal dec181on of

Judge de Vlsscher in the Norweglan Fisheries case, which seems.

to have propmted a-crltlcal reexamination of Huber? s Award in the.

Palmaé'taée; the locus classicus of the doctrine of effective

2/ Vide supra, 42 51.

3/ ’See, €.8ey Jennlngs, The Acqn1s1t10n of Terr1tory

~in International Law, Manchester, 1963, 23-35 .
(cited hereinafter as Jennings); de Vlsscher,'
“Theory and Reality in Public International Law,
(tr. Corbett), Princeton, 1959, 200-203; Johnson,
,"Consolidation as a Root of Title in Iﬁternational
“Law," (1955) Camb. L.J. 215, and Auburn, '"The White
Desert, in (1970) 19 I.C.L.Q., 229 at 231-237.
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‘ occupation;' The relevant part'ofjde Visscher's judgment is

as follows:

Norway hag been inca poeltlon to aroue

- without any contradiction that neither the,_

. promuloatlon of her del;mltetlon Decrees in..

1869 and in 1889, nor. the‘r’anpllcatlon, gavel‘
rise to any opp061tlon on the part of 1 orelgn b
States. Since, moreover, these decreeb consta
itute, as has been shown above, the application
of ‘a well-defined and uniform system, it is
indeed this system itself which should reap
“the benefit of general toleration, the basis
of an historical consolidation which would ﬂake
it enforceable against all States..."&/

: : g
As Jennln?s observe —lthe substltutlon of ”consolld-

atlon" for "prescr:ptlon” is not merely a termlnolorlcal refotm."
When maklng good a ”prescrlptlve” title in a dlsputed case, ‘a
clalmant state endeavours to cite a large body of ev;deﬂce in

its own favour, as was done in the Palwas, Cllpperton Island

and Eastern Greenland cases. }ouch ev1dence may ‘show that the

clalmant, to “the’ knowledoe of rival c1a1mants, exerc1sed un-
‘dlqputed authorlty over the contentlous terrltory for‘a
vprolonged perlod of tlme. Ev1dence will be adduced coﬁcerning'”
the operatlve extent of governmental acts, the character of the,
lacts perforned, ‘the acqu1escence therein and SmelSSlon thereto
" of other states, the 1ntervals between Lhe acts and - o on. .If
such ev1dence sufflces, 1ts cumulative effect will be to confer
a ”prescrlptlve" title upon. the clalmant. The consolldatlon 8
ldoctrlne dlffers, accordlng to Jennlngs,'ln that off1c1a1 acts

similar to those 1nvoked to establloh "prescrlption” are used

A;g/ 1.C.3. Reports, 1951, at 130
/ Jennlngs, 25,
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not merely as evidence of t1t1e, ‘but as ”,..dec181ve xngledlents

”'Ln the process of creatlng tltle "~/ In o31nn the prescrlptlve
“test to demonstrate effectlve occupancy, there is- a heavy

a>emohasro on the effluxxon of time, suff1C1ent time must have

elapqed to allow the tate to nanlfest anumus dOTlneﬂdl over

the dlsputed terrrtory by p031L1ve acts, and perhaps to show
that the 1nternatrona1 communlty or the chief actors in 1t
'arfected by clalmant‘s tlt]e, have acquresced in 1t.- In
»denandlng such eV1dence of animus and acqu1eocence_over'a‘g
‘suff1c1ent perlod of tlne oritics of the.prescriptive theory
‘charge that 1t undnly stresses the nrlvate law analogy -of the:
' vadlSlthH of oreucrmptlve title to land whlch is known in
North Amerlca as "squatter*s rights." And the prlvate 1av
_an31001es bream down, of course, because human individuals

and state entities, or the human commun:ty and the 1nternat10na1
comﬂunlty, are not 1dent1¢a1 ‘

By certaln afflrmatlve acts a state might so. treat
certain. lands or waters that, without a prolonged passaoe of ..
tlme, 1t effectlvely reduced them to its- posse331on User
»fof terrltory alone, 1nvolv1ng off1c1a1 acts like those 1nvoked
to show prescriptive title, mlvht "in themselves have the effect‘
of attaching a territory or an expanse of sea to a given State,”
jln de Vlsscher 8 words.7/ Once given the 1ndlspensab1e fact of
"posse51on, the "1nterests" and "relatlons” of the clalmant statej
may constltute "consolldatlng factors" of more slonlfrcance '
v Lban the efflux1on of time as under the prescrlptlve theory

based on,pr1vate 1aw-analog1es. -Jessup has criticized the

6/ - Jemnings, 25.

th As quoted in Jenning s, 25
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'”1nter temporal" aspects of the prescrlptive test in tne Pgbﬂgg
:case on the ‘ground that 1t leads to 1ndef1n1teness.8/ foné{ k
Cannot say with absolute certalnty who has tLtle to dlsputed
'terrltory in case of ¢ ontroversy.. Judge Huber asked not only
?that title be acgu11ed, for instance by dzscovery, but that 1t o

e be malntalned accordlng to the evolv1ng norms of ;nternatlonal o

law. Jessup 1nd1cated that, given such a ‘test, thcre could

' never be conleenT assurance of a putatlve owner's tltle._

Bj fallln" to satlofy novel reqnlrenents of developlng 1nter- b

natlonal 11w, a tltle could be ext1ngu1shed at any moment. '

’: anloV1ng-such a test, "Dvery state would constantly be

under the nece331ty of evamlnlng 1ts tltle to each nortlon

of its terrltory n/

10
Consolldatlon, on the other hand, as Auburn LﬂdlCuteS, /

while ellmlnatlng the Unde51rab1e conseqnencee of the inter-
temporal 1uw~ would tend to encourage dublous clalms. The”
eyample he - glves 1s of the ”consolldation" throvch ener"etlc
Soviet pwrt101pat10n in Antarctlc research o£ a clalm arising:
from the ?u531an ”510ht1ng” of the Antarctic coast in the eaLly
nlneteenth centurv ll( Any ba31s of "3osae551on” would oerve

as a basms for a claim throu h "consol1datlon," if temoora]

factors vere of mlﬂlhal 1mportance.;5

8/ Iessup ‘"The Pa]mas Island Arbltratlon," f?:
T (1928) 22 A.J.I.L. 735. S
9/ bed., 740,

10/ Auburn, op.cit. fn. 3, supra,236-237.
_ill/ {_Ib1d,, loc 01t. ' o
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: Johnson contends that by employln ‘the fresh concept
of ”conaolldatlon“ the older 1aw may be reformulated on a more

satlsfactory basms.

It is stbmltted that the process o{ "malntalnlng"
or "manlfesthO" a title, to.which reterence has ‘just
been made; ‘18 in essence a process of ”coneolldatlon e
dwrferent in degree perhapo, though certainly not in v
kind, £rom the "consolidation” by which a a title may -

_sometimes be acquired in the first nlace. If thﬁs
"Sme1051on ‘be true, it may be ‘poss ible, emploving
.the notlon of: ”consolidatron” ‘to present the law
felatrn to title to territory on a new basis. Such
 a basis would stress the close relation between the
acquisition and the maintenance of titles. It would
“avoid the ambiguities surrounding the present doctrine
'of:acquisitive pre3cription.l_ : : S

ln other words,'there mlght be svbsuned under the oenerrc Lerm k
h“consolldatlon" the osten51b1y dlfferent modes of acqulrin

' terrltory dlscussed by Huber in the Palmas caae, and by de Vlsscher

in Lhe Norweg1an Fi sheries case. The acquisition of title would

however, in elther case be seen through the prism of "consolldatloﬁ”}5’

rather than that of "prescrzptlon” . From such a vantnge point,
”prescrlptlon" is merely the vau131tlon of tlt]e throvgh ”consol—-

. ldathﬂ" over a somewhat longer perlod of tlwe, 1resumah1v because

o the ”lnterests" and relat1ons of the clalmaﬂt etate are not Der- ]

‘a51ve enough to create or "consolidate“ t1t1e more qu1ck1y.”,

' The ooeculatlon that the erported conveyance of the i'~
archlpelagic 1slands by Brltain to Canada throvgh the grants, and’.
the- reﬂson for any anblgu1t1es thereln, are 1rre1evantl§jE5pec1a11yi‘

if one regards the 1ast flfty years, there is a rema kably strong

izfi:Johnson, op.cit. fn.~35 supra, 225.

13/ Vlde suRraL 10 ff.




body of GV1dcnce manlfestlng a VLrtually nnopposed CanadLan
elntentJon to etercxse soverelgnty over the Archlpelago.1
There have, of course, been certain 1nternatlonc1 1nc1dentufn;n’
bwhlch could have developed, concelvably, lnto adverse clalmeb
7by forelgn povers to parts of the Archlpelago. lhat no suchv”
serious claims developed and that ‘the 1nC1dents nentloned g
were brjef and non-rccurrlng may have arisen from a calcvlatlon
on Lhe ﬁnrt of the powers concerned tnat any such claims would
<:be leg ally futlle. ‘ '

The exten51on of pollce, rescue, nav1gat10n and :
other eerv1CES to the Archipelago, its ex ploratlon, adm1ﬂ~
istration and oreparatlons by Canada for its defence, along
'WLth the appllcntLon of game laws and a host of other domest]c
Mmeasures to. 1t over a prolonged perzod of time w0u1d ssrely
satlsfy the preschptlve test of t1t]e. And, if one prefere
what some JLrlstS'conalder the ampliflea'énd corrected te3£'
ereoresented by “the "consolldatlon” doctrine, and equally good
case covld be made out for Canadian sovereighty. It should be
stressed that in 1nvok1nry elther of the foregoing “eets, it is

“the fact nf pOQueSS]OH whlch is of primary 1mportance, 1athcr

 than any docnnentarj chaln of ‘title establushlnf successi on.

Any defccts in the Brltlsh Orders-Ln—Covncll of 1 70 and ’880
would recede Lnto 1n51gn1f1cance 1n the face of the nnchal]enveo
o posse551on by Canada of the Arcth islands in the enswlnﬁ years. .
The Orders —1n-Counc11 at most, would const:tute an alteration
~of ownersnlo as betveen ‘the Unlted Kln?dom and Canad 'They
.are usefvl as ev1denc1ng a renunciation of- t1t1e in the area in:

Canada's favonr, but they Stlll would not eataollsh conclu51vclj:

14/ Vide supra, chapter three, passim,
ol ____,_,______E____’ g y g e
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Cénadais fjghts”to the islands in internatinal law. <Such>
g rxght now rests.om, undxsputed loncstanding pdsséssion, alono
:Wllh an 1ntent10n Lo exerC1se oovcrelgnty and OiflCLal acts -

'1V7ev1ng such:an lntentlon w1th the acqﬂlescence of ‘the 1nter-.
natlonal commtnity. | : ‘ ,
iv - If one prefers the'"consolldatlon“ formvla; the sam
Tp051t1ve acts of state w111 be relled on, but  the pdssage of

tlne will be mlnlnlzed and Canadxan "interests! and “relutlons”
in the Archlpelago w111 be ewpha51zed It can hardly be dlopuLed»
' »that Cdnqdlan economnc, DOllthal and = alltary 1nterested in the :
area are pﬁramount and have been so for some time., In its relatzons‘~:
to- the rest of the world, Canada has COHSthently held itself out o
as the Droprletor ‘of the Archipelago, and the defence of Canadq’
7soverelgnty has long taxed Canadlan OffiCldlS.lS/ One of the few
'exceptLons to thls generallzatlon, and an exception consplcuous
because of 1ts rar:ty, was the Canadian dlSlﬂCllﬂatlon to make
soverelgnty over ‘the Archlpelago an issve in the recent neootlatlonq'k
concern1ng~thevp0351b1e inaugur atlon of . deanatlc relatwons w1th
Coﬁrﬁnisthhina. In this Case, of course,"he.Canadlan attztude
vias condltloﬂed by a reluctance to recognize 0F£Jc¢a11y Peking's
’soverelgnty over, Ta1Wan. It mlphL ‘have been con51de1ed conse=
guently, that the ralslug of ‘the terrlLorla] soverel nty leHe

in one case would lead to its emergence in ‘the other, and the

sta lemate of negotLatlons. ' : R

v » In establlah1n5 the vallsty of the Canadlan Clnlﬁ under
the consolldatlon doctrlne one need not go back wore than a few

years; We are not deallng here with geographlcally remote entltjes

"15/  Vide-suéfa, XA-ij;
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‘11ke Palmas or Cllpperton is 1ands, but with a formatLOW whlch

is’ a natural geoaraohlcal appnrtonance to the Lanadlan maln-
-Iand ‘ Canudlan intere sts in the area huve bGEL recognlbed

eby other states, and off1C1a1 acts, hav1ng regard to local _
%¢e+rcumstances, have, udequately wanlfested or “consolldﬁted”(
VCénedian soVerelbnty.. In soee respects, 1ndeed the,consolar
idation doctrine iseeven irore propltlons for Canada thﬂn is
the'pfescriptive one, If.one recalls that de VLSSCHCT orngnallj
elaoolated the former doctrlne in connectlon w1rn the Norwe01an
clalm to a reiatlvely extensive fi sherles zonhe, lﬁ/ the consolid-
ation doctr:ne could be used to snnport both the 1nswlar and
ecowatlc claims now made by tHe Canadian 0oveanent One'can
draw, in ths connectlon, a certaln analogy between Lhe Norwepvnn‘
fzshellesf zone and the Canadlan anti- pollvtlon zone, In both
cases an. extended ‘zone was unilaterally procallmed to advance
Dredoﬁjnantly economlc 1nterests. It is true:that the’ Canadian
clalm is not one with a long historical toundatlon as was the
Norveglan one but time is not of the essence under the consolxd-'
.atlon_doctrlne, vIn addition, Canada can aver that her anti-
pollufion zdne'fepresents a benefit to the whole Northern Hemis-
Dhere. Since many of the ocean currents of this Hen1sphere |

7/

. originate in the Arctlc,l— rhere lS a very real d nger that poll—
wtlon occurring in Canldlan arctic waters would rapldly be dis

persed over wide areas of the world.;:Although there is a measure

16/  Vide supra, '127-128.
17/ See Balrd Chapter flve.
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of qelf-lnterest Jn the Canadlan 1n3t1at1ve Canada can rEason-

.;ably contend that in- creatlng an anti- pOllULlOﬂ zone 1t is

'factlng in a f1dnc1ary capacxty for other states.

11 THE DLVELOPMENT OF NEW LEGAL NORME

~ The twentleth century has been an era of 1nnovatlon ﬁ
'1n international law. -The evolution of contlnuous flshlnc zones,J
and maritime belts serving a wide variety of purposes has been
one of the nost nronounced characteristics of recent ‘decades.,
President 1ruman's anllateral clalm to proorletary rights in the
VContlnenLal She?f has already been mentloned 18/ In this- casc,.

subsequent claims by other states have glven rise. to.what was

fast becoming a customary right, at least to subjacent mineral

resources,'ih the Shelf. The American Presidentts 1945 pron—‘

ouncoment, dlong Wlth similaxr clalms by other sLates, 1ed to the

Geneva Convention on the Pontlnental Shelf, 1958 embodylng what
was 1n1t1u11y an 1nd1v1dua1 claim as a general doctrine of ‘
1nternet10na1 1aw. If such a clalm,ebaseo on 1ﬂd1VLd”al econow«c
"advantages, is adm1551b1e,.how muich more persuasxve is a claln
which advances not merely one state' oersonal adentages, but
-those of a large number of other states who would sxffer in corbonv
‘Lhe consequences of Arctlc pol]ntlon? The strenpth of the Canac;an
’i9051t10n41n creatxnﬂ an anti- pollltxon belt is that in do;ng S0
it is prowotlng the 1ntere5ts of the world commvnltv in the “absence

Cof effectmve legal controls Lo prevent international nw;sance.

l§/{ Vide‘supra, .66;
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tIn the . 11ght of the d”rablllty of oollu carnits in northern waterq,%

i1t weu '1d be a dangerOUo and retroorade step 1f the new handred-mJle

:f?‘pollutlon 7one were to be abollshed

It is understandable, accordwngly, thaL Canada ‘should.
~make a, reserVatlon to the compulsory Jurlsdlction of the World
Court in connectlon with the establlshment of the- zone. The
.1arge role that polltlcal pollcy plays  in'some. oec151ons 'and
Lhe 1qflvence of what mlght be described:. as the 1ndnes repreeent‘nn
;western shlpovnlng nations: was apparent in the latest ‘OULh West.

20
African cqse, _/ where European degeo voted en Dloc against letrxa

and Ethiopia. - To subJeCL ‘the future ervrronmental p\r1ty of
northern watero to p0351b1e adverse pollilcal dcc151on by thc
Uorld Lourt was a risk that Canada could not take. It was -
fortvnate that a Canadian’ reservation had to be made. Giveh,l
.hoxever the 13cvn ae in present Lnternatlonal law,‘Lhe extended
peri iod that would bc needed beforc an international dgreemcnt on ther
matter could be reacned and the 1mperat1ve and instant need to .- :
wrevent the pollutlon of hem1smher1c maters, there did not scem

to be any sxltable ‘alternative. With the increasing intern atlonel 1
Pwareness ‘and: concern over ‘this problem, it is very WOSrlble tnaL
tbouch anti- pollttlon measures will "become a wndesvread and accepted
’_practzce in the next few years.‘ j ' '.

Initiatives like the Canadldn antl-pollutlon dnefére‘
dlfflcult to argue ag rainst cogently. They ‘are contrlved not to
further a purely qelfLsh natlondl interest, but. to. gxard agllnst
Ia.hazard which the 1ncrea51ng number of tanker 011 splllayes 1n-
recent years has:dramattzeda‘ To advocate protracted Jnternat;onal

;conferEnees}br‘other dilatory nrocedureo 1s really a ref* sal to-

'12/; Vide supra, 109,
20/ I.C.J. Reports, 1966.




- 137 -

confront the irmediacy‘of the problem. To taPe de01 ive actlon:‘
on a nnllateral ba51s, however, ‘also presents problews. In actlng

as 1t has done, Canada hae 1m011c1t1y placed Lhe “T]Or;ty of com~

"battlnv pollvtlon above that of unhampered naV1gatnon and thlu is
bowﬂd to offend some of the great sh1p01ng natlons of the vorld

For a qmall or "w1dd1e" power llme Canada to take thh

ra novel 1n1tlaL1ve in an area where tbe short-term 1nterests
of major rarltlme powers w111 be adversely affected is risky.
j.canadlan erternal relatlons have tradltlonally ‘been. oeotcted

as a ”trnangte" in which, to the extent of its ablllty, Canada

hao attempted to maintain a degree of 1ndepeﬂdence by creatlvely
'eyplortlng the ten31ons ex1st1ng between the Dnvted L‘tates and
. Great. Br:taln., Such a "balance" ﬂ]gﬁt be achzeved for example,
'through the attempted substitutlon of a pollcy of Empire or
Comzonwedlth free trade for one of economLc eontlnentallsm ifﬂ:’
integratlon ofrthe North American economy now makes swch noves
"difflCUlt but formerly even the Judlcious suvgestwon of a “shift 1ng
of markets mlght dCCOmpllSh the abandonment of an unde51rub1e'
vpollcy by 01e of the larger powers ‘against which it vas dlrected

It is probable that, if the new Canadian Lnltlatnves

on the 1av of. the sea are to be snccessful a balancrnw of

1nterests through a dr01t delomacy w111 be-neoessary;' It 1s very.
»'unllkely, however, that Canada could achieve anytblng tanalble .
by economic realr nments or pressures. Frow a reallstlc nerspect;vo,
‘the states 1t would: be contendlng agalnst are 81m71y too powerfl
econowlcally, and thenselveq possess swch reoovrces for econonlc
“manoe:: vrc as to be almost Hneffected by any Canadlan press res,

The arrest of an. Amerlcan tanker in the new antl-oollntron zone
, WJﬂht be followed by the retaliatory ralsln'T of tariffs on Canadianif kn
: nrlmary Drodncts normally marketed in the Unlted States. Or, in: ‘

similar c1rcuwstanres, “the Sov1ets might decide to b‘y A stralian -
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rather thaﬂfCéhadianvwheaf.'-It.is highly doubtful Whether, con—(

's4dérin°'the relétivé-power=of'the probable advers arles, bunadrqn ﬁ_'

?1QCOuOm1C retpllatron airer such 1nc1denrs w0uld nave a maxor’

’ lﬂpact on elther Lhe Unlted tates or tne oonct Unron

“Rather than the threat of economrc oaﬁCL ons, the y

V,Stress1ng of mutial advanuageslinherﬁnﬂ in the Canadran inﬂtlat-v
YJVGS would be prererable.'k Where “he purity of hGDISDherlC ‘ater
is in Jeonardy,'SHrely it is in Lhe 1ntercat of all states in .
northern latlttdeo to cooperate in the C Canadian measureb9 and
for Canada to cooperata in any rec1procal meagures ndertacen

by other states._ The large puncture in Lhe ‘hull of the S.5.
Manhattan durlng its initial voyage, despite all the precautlons
taken sn£f1c1ent1y empha51zes ‘the danber.

It 1s also advantageous, at least at this stage of
naVLgatlonal progress, for ‘the major marltlne ‘nations’ ‘to be able
to rely on Canudlan nav1gat10na1 expertise and the ¢351stance
of Canadlan meteorologlcal and 1cebreak1ng services in nevotiurlhb
the Northrest lssage._ 'The prov131on by uunada of such services,
for a reasonabTe fee, to all vessels meeting mlnlmwm safety
utandards set by Lhe Eeoartwent of Transport, “shot1d be an 1ndvce-w
went to other states to comoly w1th ‘the Canadian regvlaLIOﬂs.

In contr zst wrth Soviet ﬂoljcy, it is not the pullcy of Lbe’
banadlan govelnment ‘to exclude vessels from its arctxc waters,

but nerely to ensure safe passage.:

Canada mloht also indlcate a mutua lity of le"év .nterést
in its marltlme’clalms both to the Un1ted States and to Lhe Soviet
UnioﬁQ_HIf is trwe that‘the'iniﬁial United States.reaction to the
eoLabllohment of a twelve-mlle Delt of rerrltornal waterq waa'
;hostlle, but a sober recon31derat10n of the issue Wlbht per uade,

the Amerlcans of the reasonableness of the Canau1an 1e; leron.
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The Untted States has for some tlme been StflVlﬂ“’
to- have Latln American natlons ]1m1t fhelr claims to ofx-,
g»sbore waters to twelve mlles, some otates, such as Pern,

]Chzlc and Bra&Ll now claim a ster or terrltorlal waters

:200~m11e in breadth.gl/ Tne Amerxcans, however, gwnha517e
that any oeneral exten31on of a twelve—mlje 11m1t should be”
; conpled n1th a. mvltllateral conventlon wuaranteelng free,

© passage. throv~h narrow stra ts which wou]d otherwise be class-
1f1ed as 1nteLndl‘Waters. The Canadlan closing of the Archi-
pelago throvoh the creat:on of a twelve—n:Le belt whlle pres-.
erving" rrohts of innocent passage for forelvn vessels meets
both ctlterLa.set by the United States. Given a multilateral
conventlon, it would be hard to comprehend how the ﬂﬁited States
“could obJect to the 1eylslatlon. ‘The Canadian action vo*ld he
,Lnflnltely prefelable to the c1051ng of the Archlﬁeldgo by a’
system. of straloht basellnes, along with a claim to all of the
waters so enclosed as "1nterna1“ (as was the case w1th the

: Phlllpplnes and Indone51a).?2/ :

: In addltlon to meetlng the twc chref condatlone laid
d6Wn by the Un1ted States for the exten81on of territorial waters,
Canada can appeal to a mutuullty of defence Lntnre ts w1th its
NATO ally. IL can su5oest Lhat, as the country whlch can most
. per50451ve1y substantlate 1ts clalm to the 1slands and waterQ o;.
the Archlpelago 1t deselves American supp01t in. 1ts marLtln
“claims- because of. common defence interests. bhoudl‘the,area comé

,unde::the control of an un[rlendly power, the Sttatégiv consequencesf

21/ V1de supra, fn 3 athl.,v
22/ Vlde sur ra, 23-26.
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would be most unpalatdb]e to both the United States and Canada.
- In this connectton, and related to the ewtent of a |
’ip0351b1e Canadlan claim, there is no neces ary 1ncompat1b1]1ty
between the new Canadian claims and thc scctor claim thch

: anada enwnCLated in 1925 2 /

The new clakms ﬁerely e\tcﬁd

exlstlng terr:torlal wqters and create an antl p011*t10n zone,r

they do‘not relate to title to lslandsldr polar |ce which a

sector claim world embrace. Accordingly, the new claims
combined’with.poséible title to polar ice within:the Canadian

Msector' wdﬁld be stratecicallj invaluable. 'In an atmosphere

of *ﬁternatlona] defence, the above considerations may lose some

of thelr persuasive force, but in the present condition of
Lnternatlonal,sccwety they are still highly relevant. _

In the case of the Soviet dnlon, there is an analopy’

beLweeﬁ the respect!ve "sector" claims of Canada and the Soviets,~ 24/
and as the chlef Arctlc natlons such ‘claims would be it lly
supportwng IL mxght even be svggested ant as soverexrns of -
rost of the coastllne of the Arctic the two corntries .cou 1d bc
major part;clpants in establishing a reglonal reg 1me of Jnternational

Jlaw abplicqble to Arctic waters. ouch a regine woqld be prealc“tea
on the consideration Lhnt Arctnc vaters have u igue characteristics
and present evtraordznarlly d}ffscvlt navxgatlonal problens, a
regime su 7'3ener1s of a rﬂgvonaL character wxght thcrefore be

»reonlred overnlnq tHe use of such waters. 1f certain purportéd 
universal valies of 1nternat10na1 law covld not be adafted to

Arctic condltlons, a regnonal re yime reflecting more approprlate

alues, such as the "sector! doctrlne and seasonal clalns to 1cg,

123/ Vide>suEra, 31.
24/ Vide supra, 36-40.
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5'm1ght be subst1tuted for broader valxes moreloenerally appllcable.
’ ' In its drplomatlc act1v1t1es followrnw its ClleS
"Cdnada should seek - “to Lrpress uron other natlons broad common

“areas -of 1nterest like some of those 1ud1cated above.r A reelp-’

\77‘_roC1ty of advantages mlght lead to the ﬂlder sanctronlnv of

the Canadlan 1n1t1at1ves and, eventually, to the develooment

' of ‘hev norms of 1nternatlonal lav. . ‘

S - Two 1mportant drawbacks to Canmda 5 clelws, perhaps
are. (a) the novelty of the extensive ant1~p011utlon zone in
1nternatlonal law, and’ (b) Canada's refusal to accept the cori=
pwlsory Jurrsdlctlon of the’ World Court in connectwon with 1Le

. antl—pollwtlon-aone. Whlle tnese handlcaps are 1mped1nents of’

a serlons natvre to the full arceptablllty of ‘the Canadian.

'claims, the alternatlves, as mentzoned above,»are $0° repvgnant '

“that the actlon taken appears to be the lesser ev11

 ; It is to be hoped that w1th the dynamLc evolutlon of
new norms of 1nternat10na1 law, to meet the etlgencwes of the

_pollutlon cr151s, Cdnedd s recent 1n1t1aL1ve w111 be ”nder-
stood sympathetlcally by other stateo and mrll contrnbute, |

alonv with 31m11ar 1n1t1at1ves by others, to the progre951ve

develophent of rnternatzonal 1aw.' _ ' X )

) The conservatlsm of 1ega1 systems dictates at tlmus

'thhat novel departures mrst be made to solve nrgent prob]ems
:fnot resolvable by exlstnno 1aw. The development of cnstomary

| }aw from a repetltlon of 1solated practlces and usages, after

a trlal perlod may be reJected by the communlty and nerert

"attain the statns of laws. Other practzces, affer a perlod

in whlch thelr p031t1ve characteristlcs are observed and aporoved,
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- are smnctloncd bJ the comwunlty and become "laws." 'A domestic
’»’neasnre reaulatlng the law of the sea in the “WLGTeSt'Of com=
bdttin? pollutlon may be llketed to an 1ﬂc1p1cnt 1nLernatLonaL

‘.‘custon' 1f such a measure is JVd]ClOUSlV frawed and is =ffﬂct-“

';1ve and benech1a1 1n practhe, when sanchoneu and emulated
i by otuer states 1t gzucually assumes the status of znternqtlonaly-

Customary Yaw. ‘Tt may be ouggested that the uanduian anti-

pollutlon 1eglolat10n uescrabed above falls .into such a

',ategorj. In view of the 1nLernat10na1 benefits which presum-

ably will accrue from Lt, the prospects appear guite good that

through time it will be generally endorsed.
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remalnder, was even ‘more vague. “The first usage of the term is
;juncertaln, and its meanlng is nowhere 1nd1cated with prec151on,,

.jAs Dr. King remarks, its first usage in an authorltatlve document

lﬁn’would -appear to be in section 146 of ‘the B. N Ao Act, and in that

‘ sectlon there is no guidance a& to its geowraphical co-ordlnates,
'i*In mOle remote times, it may even have had a. 11terary or poetlcal e
| flavour, 11ke "Cathay“ or ''the Indies”, and carrled with it,
perhaps, an almost all-inclusive connotationlz/ However that may’
be, the Imperlal Ordel-ln-Council of 1870 was manifestly un-

A satlsfactory as a prec1se conveyance, and it was necessary to cure
the imprecision by a [urther grant.

An Address to the Queen was prepared by the Canadlan
Parllament 1n 1878 seek1ng to resolve doubts about the extent of
Canada's northern terrltorles. The Address, praying for what
amounted to a rectlficatlon of frontiers, included avpreciser
descrlption of known islands between Dav1s Strait and the l41st
meridian of north longitude; definlng the Alaskan—Canadian boundary,
-presumably to -be 1ncorporated in a deflnltlve grant.la/ Slnce the
‘whole purpose of the second exerc1se was ostensibly to clarlfy
_the dimensions of Canadian soverergntyg;n the North, one can

sympathize“w1th Dr. King's perplexit that the Imperlal Order-

17/ Cf. King at 4, where he mentions that in the minds
of the Canadlan delegates seeking a transfer
of the North-western territories from Great Britain,
the area included all unorganized territory to the
west of Canada and Rupert!s Land., Whether this would
1nclude the islands to the north of Canada is congectural

l§/ King, 6.

lg/'”King, 5.
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