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adopt proposed changes to the Depart-
ment’s regulations under the Franchise In-
vestment Law.

Section 310.100.2(¢a), Title 10 of the
CCR, regarding the negotiated sale of a
franchise, provides an exemption from the
registration requirement of Corporations
Code section 31110 for the offer and sale
of a franchise and allows the sale of a
franchise if certain conditions are met.
The first condition—codified in subsec-
tion 310.100.2(a)(1)—requires the initial
offer to be the offer registered under Cor-
porations Code section 31111; the Com-
missioner proposes to amend this subsec-
tion and expand the exemption to include
renewed and amended registrations. The
Commissioner also proposes to modify
the second condition—codified in subsec-
tion 310.100.2(a)(2)—to require the fran-
chisor to reasonably assume that the pro-
spective franchisee has the business or
financial experience to be able to protect
its own interests in connection with the
transaction.

The Commissioner additionaily pro-
poses to delete the rest of the existing
conditions in section 310.100.2, on the
basis that franchisors sometimes use the
provisions in the rule as an excuse for
refusing to negotiate terms with a fran-
chisee. As a consequence, the intent of the
rule (to encourage some flexibility with
respect to the offer and sale of the terms of
a franchise) is undermined. Instead, the
Commissioner proposes to adopt lan-
guage in subsection (a)(3) which will re-
quire (1) that the franchisor amend its
registered offer prior to selling the fran-
chise to disclose which items have been
negotiated with other franchisees, and (2)
that the franchisor attach to the offering
circular all notices filed in California dur-
ing the past 12 months, if the negotiated
sale was made within 12 months of the
offer being made.

Section 310.114.1 sets guidelines for
the preparation of the offering circular.
The Commissioner proposes to amend
section 310.114.1(b) to include guidance
on how to describe the franchisee and the
franchisor(s) in the offering circular;
amend subsection 310.114.1(c), which
contains special instructions for the Uni-
form Franchise Registration Application
(“UFOC”) to reflect the application of the
instruction sheet to California transactions
only; and amend UFOC instructions 1, 2,
3,and 5. -

The Commissioner scheduled no pub-
lic hearing on these regulatory changes; at
this writing, written comments are ac-
cepted until February 12,

B LITIGATION

After nearly two months of testimony
and legal arguments, the federal criminal
trial against former savings and loan boss
Charles Keating and his son Charles Keat-
ing III on charges of racketeering, bank
and securities fraud, and the interstate
transportation of stolen goods went to the
jury in late December; the charges stem
from the $2.6 billion collapse of Lincoln
Savings and Loan, and its parent com-
pany, American Continental Corp. (ACC),
both owned by Keating. A 77-count fed-
eral indictment alleges that the two
Keatings and three other officers of Lin-
coln and ACC, who have entered into a
plea bargain, created sham profits for
ACC through fraudulent sales of undevel-
oped land, and sold ACC junk bonds
based on those false profits. The Keatings,
who have pleaded innocent, face upto 510
years in prison if convicted on all 77
counts, as well as fines of $17 million and
forfeiture of assets up to $250 million. The
elder Keating is already serving a ten-year
state court sentence for defrauding 25,000
investors out of $268 million by persuad-
ing them to buy worthless junk bonds
instead of government-insured certifi-
cates. [12:4 CRLR 144]

Last July, in one of the numerous civil
lawsuits stemming from Lincoln’s failure,
a federal jury ordered Keating and three
co-defendants to pay over $3 billion in
damages for conspiring to defraud invest-
ors; specifically, the jury awarded the
20,000 class action plaintiffs $600 million
in compensatory damages and $1.5 billion
in punitive damages from Keating, and
$1.4 billion in compensatory damages and
$900 million in punitive damages from
Keating’s three co-defendants. [/2:4
CRLR 144] However, in October U.S.
District Judge Richard M. Bilby reduced
the total award to approximately $1 bil-
lion, cutting the total compensatory dam-
ages to $288.7 million, dismissing the pu-
nitive damages against all defendants ex-
cept Keating, and reducing punitive dam-
ages against Keating to $750 million.

DEPARTMENT OF
INSURANCE

Commissioner: John Garamendi
(415) 904-5410

Toll-Free Complaint Number:
1-800-927-4357

Insurance is the only interstate business
wholly regulated by the several states,
rather than by the federal government. In

California, this responsibility rests with
the Department of Insurance (DOI), or-
ganized in 1868 and headed by the Insur-
ance Commissioner. Insurance Code sec-
tions 12919 through 12931 set forth the
Commissioner’s powers and duties. Au-
thorization for DOI is found in section
12906 of the 800-page Insurance Code;
the Department’s regulations are codified
in Chapter 5, Title 10 of the California
Code of Regulations (CCR).

The Department’s designated purpose
is to regulate the insurance industry in
order to protect policyholders. Such regu-
lation includes the licensing of agents and
brokers, and the admission of insurers to
sell in the state.

In California, the Insurance Commis-
sioner licenses approximately 1,300 in-
surance companies which carry premiums
of approximately $63 billion annually. Of
these, 600 specialize in writing life and/or
accident and health policies.

In addition to its licensing function,
DOI is the principal agency involved in
the collection of annual taxes paid by the
insurance industry. The Department also
collects more than 170 different fees lev-
ied against insurance producers and com-
panies.

The Department also performs the fol-
lowing functions:

(1) regulates insurance companies for
solvency by tri-annually auditing all do-
mestic insurance companies and by selec-
tively participating in the auditing of other
companies licensed in California but or-
ganized in another state or foreign coun-
try;

(2) grants or denies security permits
and other types of formal authorizations to
applying insurance and title companies;

(3) reviews formally and approves or
disapproves tens of thousands of insur-
ance policies and related forms annually
as required by statute, principally related
to accident and heaith, workers’ compen-
sation, and group life insurance;

(4) establishes rates and rules for
workers’ compensation insurance;

(5) preapproves rates in certain lines of
insurance under Proposition 103, and reg-
ulates compliance with the general rating
law in others; and

(6) becomes the receiver of an insur-
ance company in financial or other signif-
icant difficulties.

The Insurance Code empowers the
Commissioner to hold hearings to deter-
mine whether brokers or carriers are com-
plying with state law, and to order an
insurer to stop doing business within the
state. However, the Commissioner may
not force an insurer to pay a claim—that
power is reserved to the courts.
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DOI has over 800 employees and is
headquartered in San Francisco. Branch
offices are located in San Diego, Sacra-
mento, and Los Angeles. The Commis-
sioner directs 21 functional divisions and
bureaus.

The Underwriting Services Bureau
(USB) is part of the Consumer Services
Division, and handles daily consumer in-
quiries through the Department’s toll-free
complaint number. It receives more than
2,000 telephone calls each day. Almost
50% of the calls result in the mailing of a
complaint form to the consumer. Depend-
ing on the nature of the returned com-
plaint, it is then referred to Claims Ser-
vices, Rating Services, Investigations, or
other sections of the Division.

Since 1979, the Department has main-
tained the Bureau of Fraudulent Claims,
charged with investigation of suspected
fraud by claimants. The California insur-
ance industry asserts that it loses more
than $100 million annually to such claims.
Licensees currently pay an annual assess-
ment of $1,000 to fund Bureau activities.

Il MAJOR PROJECTS

Proposition 103 Rulemaking. On De-
cember 10, the Department held a public
hearing on proposed section 2632.19,
Title 10 of the CCR, which would imple-
ment one of the key provisions of Propo-
sition 103 passed by the voters in Novem-
ber 1988. Among other things, Proposi-
tion 103 added section 1861.03(c) to the
Insurance Code; that subsection prohibits
insurers from cancelling or “nonrenew-
ing” an automobile insurance policy un-
less the cancellation or nonrenewal is
based on one or more of the following
justifications: (1) nonpayment of pre-
mium; (2) fraud or material misrepresen-
tation affecting the policy or the insured;
or (3) a “substantial increase in the hazard
insured against.”

New section 2632.19 would define the
term “substantial increase in the hazard
insured against” by specifying certain cir-
cumstances which do and do not qualify.
For example, section 2632.19(a) sets forth
nine circumstances which do not consti-
tute a substantial increase in the hazard
insured against, including the age, physi-
cal or mental health, any physical disabil-
ity, and/or the occupation (or change in
occupation) of either the insured or any
principal or occasional driver of the in-
sured vehicle; the age or cosmetic appear-
ance of the insured vehicle; the addition,
deletion, or change of vehicles insured;
the termination or other change in the re-
lationship between the insurer and the
insurer’s agent that issued, renewed, ser-
viced, or was otherwise responsible in any

manner for the insured’s policy; and a
change in the use of the insured vehicle.
While several of these factors may justify
a rate adjustment, they do not justify can-
cellation or nonrenewal under new section
2632.19(a).

Section 2632.19(b) sets forth circum-
stances which constitute a “substantial in-
crease in the hazard insured against” for
purposes of cancellation or nonrenewal,
including the refusal or failure by the in-
sured to provide to the insurer, within 30
days after reasonable written request, in-
formation necessary to accurately under-
write or classify the risk; extensive per-
missive use of the insured vehicle by per-
sons other than the insured and principal
or occasional drivers of the insured vehi-
cle; the failure of the insured vehicle to
comply with California and federal safety
requirements, or the alteration or modifi-
cation of the insured vehicle in a manner
that renders it unsafe in violation of Vehi-
cle Code section 24002; suspension or
revocation of the license of the insured for
any reason other than an insurer’s failure
to make a filing required by the Insurance
Code; and change in the use of the insured
vehicle to commercial use, if such a
change in use is prohibited under the terms
of the insurance policy or binder issued to
the policyholder.

Sections 2632.19(c)—(e) set forth cir-
cumstances, for purposes of nonrenewal
only, that constitute a substantial increase
in the hazard insured against as a result of
the accrual of points from traffic viola-
tions and accidents. Under subparts (c)—
(e), an insured may accrue one point per
year without constituting a substantial in-
crease in hazard. Upon accrual of such a
point, an insured may be considered to
present a substantial increase in hazard
only if he/she has accumulated at least
three points in the previous three years,
he/she is not a risk that would then be
accepted as new business by the insurer,
and part of the increase in hazard occurred
during the most recent policy period. Two-
point violations, such as driving under the
influence or an at-fault accident which
results in bodily injury or death, constitute
a substantial increase in the hazard insured
against and are grounds for nonrenewal
(so long as they accrue during the most
recent policy period).

At this writing, DOI staff is summariz-
ing and analyzing the comments received
at the public hearing; the Department has
not yet determined whether it will modify
the proposed regulatory language and re-
lease it for an additional 15-day public
comment period.

Other DOI Rulemaking. The follow-
ing is a status update on other DOI rule-

making proceedings covered in detail in
recent issues of the Reporter:

s Unfair Claims Settlement Practices.
On December 15, the Office of Adminis-
trative Law (OAL) approved the Depart-
ment’s adoption of sections 2692.1-
2695.17, Title 10 of the CCR, the first
regulations ever adopted by any Insurance
Commissioner to implement the “unfair
claims settlement practices” prohibition in
Insurance Code section 790.03(h). [12:4
CRLR 146; 12:2&3 CRLR 171; 12:1
CRLR 117-18]

Among other things, the rules establish
affirmative standards of conduct for auto,
fire, life, and disability insurers; require
insurers to pay claims within 30 days after
they have been verified; bar “low-ball”
settlement offers; prohibit discriminatory
claims settlement practices based on the
claimant’s race, gender, sexual orienta-
tion, income, language, religion, national
origin, place of residence, or physical dis-
ability; and allow the Commissioner
greater discretion to impose fines for sin-
gle violations and stiffer penalties for mul-
tiple or egregious violations.

Significantly, the rules exempt medical
malpractice claims. Although the regula-
tions represent a significant step toward
the elimination of bad faith actions by
insurers, the California Trial Lawyers As-
sociation criticized the medical malprac-
tice exemption and contended that the
rules may be ineffective due to the
Department’s serious lack of enforcement
resources.

e Anti-Redlining Regulations. On
December 3, DOI held a public hearing on
the Commissioner’s proposed adoption of
section 2646.6, Title 10 of the CCR, which
would establish standards designed to
curb the widespread industry practice of
“redlining” (refusal to sell insurance to
low-income and minority communities).
[12:4 CRLR 145-46] Among other things,
the rules would establish a system of bo-
nuses and penalties to reward or punish
insurers based upon the volume of policies
written in underserved areas; and require
insurers to submit detailed reports on the
locations of their agents, offices, and cus-
tomers, the racial, ethnic, and gender com-
position of their boards of directors, man-
agement, policyholders, and insurance ap-
plicants, their charitable contributions,
and the availability of employees who
speak languages other than English.

At the hearing, the Commissioner ar-
gued that California’s top auto insurers
write far fewer policies and employ far
fewer agents in central Los Angeles than
in other cities. Industry officials re-
sponded by denying that the statistics
cited by the Commissioner prove the ex-
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istence of redlining; they claimed that it is
reasonable for most of their sales to occur
and employees to be located in areas
where people can best afford their prod-
ucts.

At this writing, DOI is summarizing
the comments received, and plans to mod-
ify the redlining regulations and publish
them for an additional 15-day comment
period.

* Intervenor Compensation. On No-
vember 4, DOI released a modified ver-
sion of sections 2615.1-2623.9, Title 10
of the CCR, which create a new intervenor
compensation system for DOI and estab-
lish an Office of the Public Advisor within
the Department. [/2:4 CRLR 145; 12:2&3
CRLR 171] The Department reopened the
public comment period on the modifica-
tions only until November 25; at this writ-
ing, DOI is preparing the rulemaking file
for resubmission to OAL.

* Prelicensure and Continuing Edu-
cation Requirements. On November 23,
OAL rejected DOI’s adoption of new sec-
tions 2182 and 2186-88.7, Title 10 of the
CCR, which would establish time limita-
tions within which a person who has twice
failed a license qualification examination
may not take further examinations, and
establish requirements for prelicensure
and continuing education for persons ap-
plying to be licensed as fire and casualty
broker-agents and life agents. [/2:4 CRLR
146] The proposed regulations were dis-
approved for failure to comply with the
necessity, consistency, and clarity stan-
dards of Government Code section
11349.1. At this writing, DOI has not yet
released a modified version of these regu-
latory proposals or resubmitted them to
OAL for reconsideration.

¢ Placement of Insurance by Surplus
Line Brokers with Nonadmitted Insur-
ers. On November 25, OAL approved the
Commissioner’s permanent adoption of
sections 2174.1~.14, Title 10 of the CCR,
regarding documentary filings to be made
and standards to be applied concerning the
placement of insurance by surplus line
brokers with nonadmitted insurers pursu-
ant to Insurance Code section 1760 et seq.
[12:2&3 CRLR 172] The regulations gen-
erally require the submission of audited
financial statements from all carriers
which are not licensed in California but
wish to do business here; such carriers
must have at least $15 million in capital
and surplus, plus at least $5.4 million in
U.S.-based assets.

 Automobile Theft and Loss Report-
ing Regulations. Following a public hear-
ing in July 1992, the Commissioner
adopted proposed section 2191.2, Title 10
of the CCR, which requires insurers to

report specific information (including ve-
hicle identification number) regarding au-
tomobile thefts and total losses to the Na-
tional Insurance Crime Bureau (NICB),
and then await NICB’s acknowledgement
of receipt of the report before making any
payment to the insured. [/2:4 CRLR 146]
This regulatory action, which implements
section 1874.6 of the Insurance Code, will
be submitted to OAL for approval in early
1993.

¢ Insurance Fraud Prevention Fund-
ing. At this writing, DOI is still reviewing
comments received on its proposal to
adopt new sections 2692.1-2692.8 and
2693.1-2693.10, Title 10 of the CCR,
which would establish a funding mecha-
nism for auto insurance fraud prevention
programs and workers’ compensation
fraud prevention programs, respectively.
[12:2&3 CRLR 172] The Department
plans to submit the regulatory package to
OAL in March 1993.

Partisan Politics Precludes
Workers’ Compensation System Re-
form Again. After his September 23 veto
of a three-bill legislative package fash-
ioned by the Democrats and aimed at re-
forming California’s infamous workers’
compensation system, Governor Wilson
ordered the legislature to convene a spe-
cial session on October 8 to resume dis-
cussion of the matter. [ /2:4 147-49] Since
the pre-election timing of the special ses-
sion promised more partisan posturing
than meaningful discussion, no one was
particularly surprised when the legislature
came up empty.

In an approach reminiscent of his
1992-93 budget battle strategy, Wilson
introduced a 73-page proposal on a “take-
it-or-or-leave-it” basis, demanding its en-
actment in a floor vote without committee
hearings or amendments. Among other
things, his proposal called for severe re-
strictions on mental stress claims, a cap on
vocational rehabilitation retraining and
education benefits, areduction in the num-
ber of medical evaluations allowed in
workers’ compensation cases, and re-
quired use of managed care organizations
by many claimants. The Governor also
insisted that the system be redesigned to
save employers $1 billion in premiums,
and that the $1 billion in savings be docu-
mented, before any workers’ compensa-
tion benefits are increased. After charging
that the Governor’s proposal favored phy-
sicians and the insurance industry, law-
makers debated it for seven hours and
amended it so dramatically that Wilson
announced the following day he would
veto it if passed, thus abruptly ending the
short-lived special session. At this writing,
reform of the system—desperately needed

to boost the state’s sagging economy—
must wait until 1993. (See infra LEGIS-
LATION.)

Garamendi Rejects Another
Workers’ Compensation Premium In-
crease. On November 30, Commissioner
Garamendi rejected the Workers’” Com-
pensation Insurance Rating Bureau’s
(WCIRB) latest request for a 12.6% in-
crease in workers’ compensation premium
rates. This request follows closely on the
heels of two previous rate increase re-
quests of 11.9% in October 1991 and
23.1% in April 1992; in response to those
requests, Garamendi approved only mini-
mal increases—1.2% and 6.7%, respec-
tively. [12:4 CRLR 147] ]

Technically, WCIRB requested amend-
ments to section 2350, Title 10 of the
CCR, commonly known as the Workers’
Compensation Insurance Manual. Fol-
lowing public hearings on October 14-15,
the Commissioner rejected the rate in-
crease, stating that the request was based
on “wildly inconsistent expense ratios” of
various workers’ compensation insurance
companies. “The industry cannot be al-
lowed to live off the ‘fat’ of a dysfunc-
tional system while so many California
employers today are forced to live on star-
vation diets.” Garamendi indicated that he
might reconsider the request if WCIRB
provides more credible data.

Physicians’ Health Care Plan De-
feated at Polls. On November 3, Califor-
nia voters defeated Proposition 166, the
California Medical Association’s “Af-
fordable Basic Health Care Act” requiring
employers to provide health insurance to
employees who work more than 17.5
hours per week. Theoretically, it would
have covered 4.7 million of the current six
million uninsured Californians, but it was
criticized for nonexistent cost contain-
ment and quality controls and for placing
too great a financial burden on businesses
already struggling through the economic
recession. []2:4 CRLR 147; 12:2&3
CRLR 173-74] A disparate collection of
interests, including the insurance industry,
consumer organizations, employers, and
labor, opposed the doctors’ measure,
which was defeated by a2—1 margin. Most
observers now look to the incoming Clin-
ton administration to lead the way to com-
prehensive health care reform.

I LEGISLATION

AB 9 (Mountjoy), as introduced De-
cember 7, would—among other things—
provide that workers’ compensation laws
shall be liberally construed only after it is
determined that an injury in the course of
employment has occurred and the injury
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is both a “specific” injury, as defined, and
results in serious physical or bodily harm;
provide that an employer has the right to
examine the entire claim file of its insurer
concerning any claim against the em-
ployer, and may make copies at the
employer’s expense, but that the right
does not extend to any document that the
insurer is privileged from disclosing to the
employer under the attorney-client privi-
lege; provide that no provider of medical-
legal services may be compensated for
medical-legal services if the provider has
failed to comply with the Labor Code or
applicable regulations or has committed
fraud upon the employer or insurer; and
provide for the submission to arbitration
of disputes between an employer and in-
surer concerning reserve estimates, negli-
gent management of claims, and classifi-
cation of employees, as specified. [A.
F&l]

AB 27 (Hoge), as introduced Decem-
ber 7, would—among other things—pro-
vide that no workers’ compensation shall
be paid for a psychiatric injury unless the
employee demonstrates by clear and con-
vincing evidence that the mental disorder
arose out of and in the course of employ-
ment; the employment conditions produc-
ing the mental disorder exist in a real and
objective sense; and employment events
that are sudden and extraordinary, not
common to all fields of employment and
not generally inherent in the employment,
are the predominant cause of the injury.

Under existing workers’ compensation
law, liability exists for an injury sustained
by an employee arising out of and in the
course of employment and for death if the
injury proximately causes death if—
among other things—the injury is proxi-
mately caused by the employment. This
bill would, in the case of death, require the
employment to be the predominant cause
of the death compared to all other causes
and, with respect to general conditions of
compensation, would similarly require
employment to be the predominant cause
of the injury compared to all other causes.
[A. F&lI]

SB 31 (Johnson), as introduced De-
cember 7, would require the Administra-
tive Director of the Division of Workers’
Compensation, in consultation with the
Insurance Commissioner and the Workers’
Compensation Insurance Rating Bureau,
to develop a workers’ compensation infor-
mation system, as specified. [S. IR]

SB 8 (Lockyer), as introduced Decem-
ber 7, would—among other things—re-
quire judicial arbitration of motor vehicle
accident claims involving third-party lia-
bility for bodily injury if the amount in
controversy does not exceed $50,000;

provide for a five-year sentence enhance-
ment and prohibit probation if a false or
fraudulent insurance claim, along with
previous false claims, involves $100,000
or more; make it a public offense for any
automobile repair dealer or its employees
or agents to knowingly offer or give any
discount intended to offset a deductible
required by a policy of insurance covering
a motor vehicle for making repairs to the
motor vehicle; and require persons in-
volved in motor vehicle accidents to pres-
ent their driver’s license and other infor-
mation without request, and would require
presentation of proof of financial respon-
sibility. [S. Jud]

SB 52 (Petris). Existing law prohibits
any policy of residential property insur-
ance, on and after July 1, 1993, from being
issued or renewed unless the named in-
sured is provided a copy of the California
Residential Property Insurance Disclosure
Statement. As introduced December 22,
this bill would revise the definition of the
term “policy of residential property insur-
ance” to exclude a tenant’s policy, a
renter’s policy, or a policy insuring indi-
vidually owned condominium units that
do not provide dwelling structure cover-
age. [S. InsCl& Corps]

SB 38 (Torres), as introduced Decem-
ber 8, would enact the California Health
Reform Act of 1993; create the California
Health Plan Commission; require the
Commission to establish and maintain for
all California residents a prescribed sys-
tem of universal health care coverage to
be known as the California Health Plan,
except that the bill would provide that this
provision does not become operative until
such time as the legislature declares it to
be operative and appropriates funds nec-
essary to implement the provision; require
the Commission to produce and deliver to
the legislature a prescribed plan for im-
plementation of the California Health Plan
on or before July 1, 1995; and require the
Commission, on or before July 1, 1994, to
report in a certain manner to the legislature
regarding the means by which needs for
long-term care services can be met. [S.
InsCl&Corps]

AB 16 (Margolin), as introduced De-
cember 7, would state the intent of the
legislature regarding provision of health
care services. Among other things, the bill
would state the legislature’s intent to es-
tablish a system of universal health cover-
age that guarantees access to quality af-
fordable health care for every Californian;
create a Health Standards Board of con-
sumers, providers, business, labor, and
government; crack down on billing fraud
and eliminate incentives that invite abuse;
ban insurance underwriting practices that

waste billions of doliars trying to discover
which patients are bad risks; establish a
core benefits package through the Health
Standards Board, guaranteeing a basic
health benefits package that includes am-
bulatory physician care, inpatient hospital
care, prescription drugs, and basic mental
health services; allow consumers to
choose where they receive health care to
ensure a better fit between provider
strengths and consumer needs; develop
health networks that give consumers ac-
cess to a variety of local health networks
made up of insurers, hospitals, clinics, and
doctors, to end the costly duplication of
services and encourage the shared use of
key technologies; guarantee every Cali-
fornian a core benefits package set by the
health standards board either through his
or her employer or by buying into a high-
quality public program; limit costs for
small employers by allowing them to
group together and form larger groups to
purchase less costly health insurance, or
to buy into the public program if it is the
cheapest option; phase in business respon-
sibilities, covering employees through the
public program until the transition is com-
plete; and improve preventive and pri-
mary care through community-based
health solutions. fA. Health]

I LITIGATION

The long-awaited writ trial in 20th
Century Insurance Company v. Gar-
amendi, No. BS016789, commenced on
November 30 before Los Angeles County
Superior Court Judge Dzintra I. Janavs,
and concluded on December 1 with the
court taking the matter under submission.
At this writing, Judge Janavs is expected
to render a decision in early March.

In the case, 20th Century challenges
the validity of Commissioner Garamendi’s
order requiring it to refund over $100 mil-
lion to auto, home, and business insurance
policyholders under Proposition 103’s
rollback provision. Among other things,
20th Century disputes the Commissioner’s
authority to regulate an insurer’s rate of
return (as opposed to premium rates) and
the constitutionality of generic regulations
which were adopted by the Commissioner
to implement the rollback provision and
applied to 20th Century during adminis-
trative hearings it requested on the roll-
back order. [12:4 CRLR 145, 151-52;
12:2&3 CRLR 170-71, 179-80; 12:]
CRLR 124-25]

The case is yet another milestone in the
four-year-old struggle over the im-
plementation of Proposition 103, which
was narrowly passed by the electorate in
November 1988. Although voters decided
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they wanted insurance rate regulation,
they—as insurance policyholders and tax-
payers—have now paid the legal costs of
four years’ worth of insurance industry
efforts to limit the impact of the initiative,
and have received little or nothing in ex-
change. Only a small number of compa-
nies has agreed to rollback refund settle-
ments with the Commissioner, and very
few of the initiative’s other provisions
have been fully implemented. At this writ-
ing, the only provision of the initiative
which has been fully implemented in four
years is Insurance Code section 12900,
which converted the post of the Insurance
Commissioner into an elective office.

In other Proposition 103-related litiga-
tion, a unanimous panel of the Second
District Court of Appeal handed Commis-
sioner Garamendi a major victory on De-
cember 17, when it upheld his authority to
discard his predecessor’s Proposition 103
regulations and issue his own. In Safeco
Insurance Co. v. Garamendi, No. B063893,
the Second District ruled that former Com-
missioner Roxani Gillespie’s so-called
“amended decision” of June 15, 1990, in
which she adopted several generic standards
to be applied in both rollback and “prior
approval” rate hearings under Proposition 103,
constituted a quasi-legislative (i.e., rulemak-
ing) decision as opposed to a quasi-judi-
cial (i.e., adjudicatory) decision. Under
the Administrative Procedure Act (APA),
an agency’s quasi-judicial decision be-
comes final and judicially reviewable 30
days after mailing of the decision. Such a
decision generally applies rules or statutes
to a specific individual and affects that
individual’s property rights; because of
the due process implications, quasi-judi-
cial decisions are generally considered
final. However, an agency’s quasi-legisla-
tive regulations may be reconsidered and
amended at any time pursuant to the
rulemaking procedures of the APA.

Under Gillespie’s “amended decision”
generic rules, Safeco and California State
Automobile Association (CSAA) had
been adjudged liable for $41 million and
$92 million in Proposition 103 rollbacks,
respectively. However, Commissioner
Garamendi discarded those rules and
adopted his own generic “fair rate of re-
turn” and rollback regulations (which are
the subject of the 20th Century case de-
scribed above). Under Garamendi’s rules,
Safeco was determined to owe $88.7 mil-
lion in rollbacks, while CSAA was ad-
judged liable for $126.2 million. Noting
that ratesetting rules are “uniformly recog-
nized as quasi-legislative” and that
Gillespie’s rollback regulations set forth
detailed “definitions, formulas, and proce-
dural rules for calculating rates,” the court

concluded that Gillespie’s rules were
quasi-legislative and subject to amend-
ment by Garamendi.

In an interesting footnote, the Second
District noted that “whether out of an
abundance of legal caution or for what-
ever reason, the Commissioner has sub-
mitted a series of subsequent rate regula-
tions to the Office of Administrative Law
for its approval.” However, the court
found that “one of the several statutory
exceptions [to the APA] provides that an
agency need not submit to the OAL...any
regulation which ‘[e]stablishes or fixes
rates, prices, or tariffs,”” citing Govern-
ment Code section 11343(a)(1). This foot-
note may inspire Commissioner Gar-
amendi to forego OAL approval of future
Proposition 103 regulations, as OAL has
rejected Garamendi’s rollback regulations
at least four times. [12:4 CRLR 145]

As usual, the insurance industry will
appeal the Safeco ruling.

On October 5, the U.S. Supreme Court
agreed to review the U.S. Ninth Circuit
Court of Appeals’ June 1991 decision in
In Re Antitrust Litigation, 938 F.2d 919
(petition for certiorari granted in Hartford
Fire Ins. Co. v. California). In this com-
plex antitrust case, former California At-
torney General John Van de Kamp and the
attorneys general in 18 other states ac-
cused 32 defendant insurers, reinsurers
(both foreign and domestic), and insur-
ance associations of engaging in an illegal
group boycott by conspiring to force the
Insurance Service Office to withdraw its
standard commercial general liability
forms and replace them with ones that
exclude pollution coverage and replace
“occurrence” coverage with “‘claims-made”
coverage. [11:4 CRLR 138-39; 9:4 CRLR
97] The trial court granted defendants’
motion for summary judgment on grounds
their alleged conduct is immunized from
federal antitrust scrutiny under the
McCarran-Ferguson Act. In its ruling, the
Ninth Circuit reversed, finding that the
alleged conduct does not qualify for
McCarran-Ferguson immunity, largely
because it does not attach to foreign insur-
ance companies (or domestic companies
which conspire with them).

In another complex case—this one
arising out of the failure of Mission Insur-
ance Company and its takeover and liqui-
dation by former Commissioner Gillespie,
the California Supreme Court recently
ruled that Mission’s reinsurers are entitled
to set-offs on the money owed to the in-
solvent company, and those set-off rights
take priority over the failed insurer’s abil-
ity to pay all other debts, including the
claims of policyholders. In Prudential Re-
insurance Co. v. Superior Court, 3 Cal.

4th 1118 (Nov. 30, 1992), the Supreme
Court—in a 4-3 decision—rejected Com-
missioner Garamendi’s argument that the
companies which had issued reinsurance
policies to Mission were obligated to pay
the full amount of the policies (about $2
billion) without any set-off for debts owed
by Mission to the reinsurers; Garamendi
was attempting to recover as much money
as possible for Mission policyholders.
Chief Justice Malcolm Lucas found that
Insurance Code sections 1031 and 1033
permit an insolvent insurer and reinsurer
to set off debts and credits after the ap-
pointment of a liquidator.

In another case arising from a failed
insurance company, the Second District
Court of Appeal also ruled against Com-
missioner Garamendi. In Texas Com-
merce Bank v. Garamendi, 11 Cal. App.
4th 460 (Nov. 30, 1992), the appellate
court upheld Los Angeles Superior Court
Judge Kurt J. Lewin’s ruling that holders
of municipal guaranteed investment con-
tracts (“Muni-GICs”) issued by Executive
Life Insurance Company (ELIC), which
was seized by Commissioner Garamendi
in April 1991, are entitled to be treated the
same as the company’s life insurance pol-
icyholders. [12:1 CRLR 120-21; 11:4 CRLR
132-33] The court found that Muni-GICs
are “annuities” under state law; as such,
their holders are entitled to the same pri-
ority status as are ELIC’s life insurance
policyholders. At this writing, the Com-
missioner intends to appeal the Second
District’s ruling to the California Supreme
Court.

In Attorney General’s Opinion No.
92-804 (Nov. 12, 1992), Attorney General
Dan Lungren concluded that the meetings
of a task force comprised of private citi-
zens appointed by the Insurance Commis-
sioner to render advice on public policy
issues, which task force operates under the
direction and timetable of the Commis-
sioner and receives its resources from the
Department of Insurance, are not required
to be open to members of the public. The
AG found that since the task force was
created by the Commissioner and not by
statute, it is not required to hold open
meetings in accordance with the Bagley-
Keene Open Meeting Act. According to
the AG, the Act applies only to “state
bodies,” and the Commissioner does not
fit within any of the Act’s definitions of
the term “state body.”
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