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cause DCA's Office of Examination Re-
sources determined that it is not legally
defensible; Mandel opined that BLA's re-
turn to an exam that is not legally defensi-
ble for strictly financial reasons is unac-
ceptable. Following discussion, BLA
agreed to offer the PELA once per year in
one location; increase its examination fee
by $100 (see MAJOR PROJECTS); nego-
tiate with the its PELA examination ven-
dor, HRStrategies, to lower contract costs;
and consider establishing a second licens-
ing category in order to raise revenue.
BLA also discussed the feasibility of sell-
ing advertisement space in its newsletter
as a way to increase revenue; DCA legal
counsel Don Chang warned that such an
action might appear to constitute an en-
dorsement by the Board, but agreed to
look into the matter further and report his
findings to the Board at a future meeting.

U FUTURE MEETINGS

November 18 in Sacramento.

MEDICAL BOARD OF
CALIFORNIA
Executive Director: Dixon Arnett
(916) 263-2389
License/Discipline Information:
(916) 263-2382
Toll-Free Complaint Number:
1-800-MED-BD-CA

T he Medical Board of California (MBC)
is an administrative agency within the

state Department of Consumer Affairs
(DCA). The Board, which consists of twelve
physicians and seven public members ap-
pointed to four-year terms, is divided into
two autonomous divisions-the Division
of Licensing and the Division of Medical
Quality. The Board and its divisions are
assisted by several standing committees,
ad hoc task forces, and a staff of 250 who
work from 13 district offices throughout
California.

The purposes of MBC and its divisions
are to protect the consumer from incom-
petent, grossly negligent, unlicensed, or
unethical practitioners; enforce the pro-
visions of the Medical Practice Act (Busi-
ness and Professions Code section 2000 et
seq.); and educate healing arts licensees
and the public on health quality issues.
The Board's regulations are codified in
Division 13, Title 16 of the California
Code of Regulations (CCR).

MBC's Division of Licensing (DOL),
composed of four physicians and three pub-
lic members, is responsible for ensuring that
all physicians licensed in California have

adequate medical education and training.
DOL issues regular and probationary li-
censes and certificates under the Board's
jurisdiction; administers the Board's con-
tinuing medical education program; and
administers physician and surgeon exam-
inations for some license applicants. As-
sisted by the Board's Committee on Affil-
iated Healing Arts Professions, DOL also
oversees the regulation of dispensing op-
ticians, lay midwives, research psychoan-
alysts, and medical assistants.

In response to complaints from the
public and reports from health care facili-
ties, the Division of Medical Quality (DMQ)
-composed of eight physicians and four
public members-reviews the quality of
medical practice carried out by physicians
and surgeons. This responsibility includes
enforcement of the disciplinary and crim-
inal provisions of the Medical Practice
Act. In this regard, DMQ receives and
evaluates complaints and reports of mis-
conduct and negligence against physi-
cians, investigates them where there is
reason to suspect a violation of the Medi-
cal Practice Act, files charges against vio-
lators, and prosecutes the charges at an
evidentiary hearing before an administra-
tive law judge (ALJ). In enforcement ac-
tions, DMQ is represented by legal coun-
sel from the Health Quality Enforcement
Section (HQES) of the Attorney General's
Office; created in 1991, HQES is a unit of
deputy attorneys general who specialize in
medical discipline cases. Following the
hearing, DMQ reviews the ALJ's pro-
posed decision and takes final disciplinary
action to revoke, suspend, or restrict the
license or take other appropriate adminis-
trative action. For purposes of reviewing
individual disciplinary cases, DMQ is di-
vided into two six-member panels (Panel
A and Panel B), each consisting of four
physicians and two public members.
DMQ also oversees the Board's Diversion
Program for physicians impaired by alco-
hol or drug abuse.

MBC meets approximately four times
per year. Its divisions meet in conjunction
with and occasionally between the Board's
quarterly meetings; its committees and
task forces hold additional separate meet-
ings as the need arises.

U MAJOR PROJECTS
MBC Overhauls Use of Medical Ex-

perts and Consultants. Following exten-
sive debate at its July 29 meeting, the
Medical Board adopted a proposal of its
Task Force on Medical Quality Review
which accomplishes two longtime goals
of the Board: (1) It establishes minimum
qualifications for physicians who review
quality of care disciplinary cases and pro-

vide expert testimony at disciplinary hear-
ings, and (2) it overhauls the Board's sys-
tem of providing in-house medical review
of disciplinary investigations by its em-
ployee district medical consultants (DMCs)
and its employment of a single, full-time
Chief Medical Consultant (CMC). The
Board's vote was the culmination of nine
public hearings of the Task Force since its
creation soon after the March 1993 Medi-
cal Summit. [14:2&3 CRLR 65-66; 14:1
CRLR 52; 13:4 CRLR 57-58]

Compared to the restructuring of the
DMC/CMC system, establishing mini-
mum qualifications for expert witnesses
and reviewers was relatively easy for the
Board. Physicians wishing to serve as
MBC medical experts must apply to DMQ
for appointment or reappointment to two-
year terms on a new statewide panel of
experts, and must sign a written agreement
to serve and to testify as needed in any
case in which a written opinion is pro-
vided. Under the new criteria, MBC med-
ical experts must be board certified by a
specialty board approved by the American
Board of Medical Specialties (ABMS) or
in an "emerging" specialty, and must have
a minimum of five years of practice in that
specialty area. Experts must also have
clear licenses with no prior discipline, no
current accusation pending, and no com-
plaints closed with merit, and must be in
"active practice" (defined as at least 80
hours per month in direct patient care,
clinical activity, or teaching) or be "non-
active" for no more than two years at
time of appointment to MBC's panel of
experts. Peer review experience is recom-
mended but not required. Experts must
also successfully complete an eight-hour
training program at least once every four
years. The actual assignment of experts to
disciplinary cases will be handled by the
Board's DMCs, and the board certification
or area of practice of the expert should
match that of the respondent or the area of
practice under review. The Board's action
on the minimum qualifications proposal
later prompted Governor Wilson to veto
SB 1958 (Presley), a California Medical
Association (CMA)-sponsored bill which
would have established qualifications for
medical experts in statute (see LEGISLA-
TION).

Overhauling its system of using full-
time, civil-service-protected DMCs and
one CMC proved to be a much more dif-
ficult challenge for the Task Force and the
Board. During the course of its delibera-
tions, the Task Force considered but the
full Board rejected a model proposed by
MBC staff which was based on the system
used by the Florida Board of Medicine;
instead of using employee physicians like
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MBC's DMCs to review quality of care
complaints and investigations, the Florida
board uses a group of 164 volunteer phy-
sicians to review these cases. Following
the Board's February 1994 rejection of the
Florida model, MBC President Bruce
Hasenkamp instructed the Task Force and
staff to undertake a four-part factfinding
study in order to provide MBC members
with detailed information on the func-
tions, performance, and cost of the current
system as opposed to alternatives.

During the summer of 1994, the Task
Force met on June 1, June 20, July II, and
July 27 to study the results of the four-part
study and produce a final report in time for
the full Board's consideration at its July
29 meeting. The studies produced the fol-
lowing information:

' Desk Audit of DMCs. Independent
management consultant Carl Bergstrom
conducted a "desk audit" consisting of
personal interviews with each of the
DMCs and a self-survey of their activities
during a two-week period. The purpose of
Bergstrom's audit was to identify the tasks
performed by DMCs, the time committed
to certain tasks, the qualifications of the
expert medical witnesses and consultants
who are retained by the DMCs, and the
method(s) by which the DMCs choose these
experts. Bergstrom presented his final report
at the Task Force's June I meeting.

MBC's DMCs work from the Board's
district offices; their role is to review med-
ical records gathered by MBC investiga-
tors and to assist in determining whether
a violation of the Medical Practice Act
warrants disciplinary action and can be
proven by clear and convincing evidence.
One of their primary tasks is to select the
medical experts who will review medical
records in individual cases and serve as
expert witnesses at evidentiary hearings.
Analyzing a two-week "snapshot" of the
functions reported by ten of MBC's DMCs,
Bergstrom found that the DMCs spend
25% of their time reviewing medical re-
cords gathered by MBC investigators, 14%
of their time dictating and proofing memos,
13% of their time in consultation with
investigators, 5% of their time in consul-
tation with deputy attorneys general from
the Health Quality Enforcement Section
(HQES) of the Attorney General's Office,
and another 5% of their time in other ad-
ministrative activities. The remaining 38%
of their time is spent on approximately 18
other identifiable activities; significantly,
only 3% of their time is spent selecting
medical experts, another 3% is spent re-
viewing the reports of experts, and another
3% is spent consulting with experts.

The Bergstrom report also noted some
serious deficiencies in the Board's DMC

system. First, the report noted "confusion
as to roles and reporting responsibilities....
The Chief Medical Consultant stated that
he supervises the [DMCs] and that 'no
non-physician' can supervise a physician.
However, this is not the way the organiza-
tional chart appears, nor is it the interpre-
tation of Executive staff: Consultants are
supervised by the District Supervisors....
Medical Consultants saw their role like
that of the physician in the hospital, i.e.,
relatively independent of the administra-
tive staff."

With regard to the DMCs' critical task
of selecting and supervising physician ex-
perts to review investigative findings and
testify at disciplinary hearings, the Berg-
strom report found a lack of standardiza-
tion among the district offices with regard
to the selection and use of medical experts,
a lack of communication or "sharing" of
expert lists among district offices, and the
complete absence of a centralized state-
wide database of information on medical
experts used by the Board. Rather, under
the old system, each DMC kept his/her list
of experts individually, usually in a rolo-
dex or card file. The criteria for selecting
experts varied with each DMC; most said
experts should be board certified, have no
prior disciplinary action, and should be
"actively practicing or recently retired"
(although the definitions of these terms
varied from district office to district of-
fice).

At the Task Force's June 1 meeting,
MBC Chief Medical Consultant Dr. Rich-
ard Ikeda disputed Bergstrom's findings
regarding the lack of standardized proce-
dures used by the DMCs in selecting ex-
perts, stating that he had provided Berg-
strom with a document setting forth the
procedures which the DMCs should fol-
low. Torrance District Office DMC Dr.
Eugene Kompaniez stated that he would
prefer a more structured team approach
among investigators, medical consultants,
and prosecutors, and a system wherein the
deputy attorney general is assigned to cases
earlier in the investigative process so as to
provide legal guidance on the documents
and evidence needed.

- HQES Survey. The second step of
the Task Force's study was conducted by
HQES Chief Al Korobkin and presented
at the Task Force's April 25 meeting.
Korobkin surveyed a random sample of
discipline cases prosecuted between March
1993 and February 1994 to determine the
percentage which had been withdrawn or
subject to early stipulation due to prob-
lems with the expert witnesses obtained
by the DMCs. According to Korobkin's
survey, expert witness problems caused
the compromise of seven of the 93 cases

reviewed (7.5%). However, if the focus is
narrowed to quality of care cases where
expert testimony is crucial to HQES/MBC
prosecutorial success, the percentage of
cases in which expert witness problems
caused early compromise or withdrawal
jumps to approximately 15%. Korobkin's
survey uncovered several cases where
MBC's experts had been discredited be-
cause they had been the subject of numer-
ous medical malpractice claims or adverse
peer review decisions, or had ceased prac-
ticing in that specialty years earlier.
[14:2&3 CRLR 65]

At the Task Force's June I and June 20
meetings, the DMCs present all argued
that the cases identified by Korobkin as
having been compromised due to prob-
lems with the expert witnesses had actu-
ally been lost due to other reasons. Pleas-
ant Hill District Office DMC Dr. Donald
Calvo argued that they were simply "bad
cases or incomplete cases which should be
analyzed in detail by the investigators and
consultants who handled the cases," rather
than by HQES. The DMCs complained
that they were being blamed for all of the
problems of the Medical Board's physi-
cian discipline system, and that the real
source of the problem is HQES, where-
at that time--over 1,600 fully investigated
cases were backlogged awaiting the filing
of an accusation or a hearing.

The DMCs then presented their own
proposal, which involved greater use of
"multilevel screening" to screen out non-
meritorious cases at an early stage, re-
gional monitoring of disciplined physi-
cians, and an enhanced partnership be-
tween the investigators, HQES prosecu-
tors, and the DMCs. Glendale District Of-
fice DMC Dr. Lawrence Yaeger and CMC
Dr. Ikeda argued for greater use of volun-
teer regional peer review panels and an
expanded ability on the part of investiga-
tors and DMCs to close cases and/or enter
into voluntary, nondisciplinary agree-
ments with physicians which would infor-
mally remove them from practice or re-
strict their practices, as an alternative to
disciplinary prosecution by HQES.

-Analysis of MBC's Use of Medical
Experts. At the Task Force's June 1 meet-
ing, MBC Deputy Director Doug Laue pre-
sented the fial report on his inventory of the
use of expert medical consultants by spe-
cialty, a computer analysis of the Board's
use of medical experts from July 1992 to
March 1994. According to the inventory,
MBC used 944 experts during that 21-
month period, for a total of 14,285 hours
at a cost of $1,166,600. Over 85% of the
hours claimed were for medical records
review and report preparation; 5.3% of the
hours claimed were for testimony at evi-
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dentiary hearings. The DMCs were able to
produce resum6s of only 530 of the 944
experts used (56%). Of these 530 experts,
475 (90%) were ABMS-certified in their
specialty. The most frequently used spe-
cialty was internal medicine, claimed by
16.4% of the experts as their specialty. The
other most frequently claimed specialties
were obstetrics/gynecology (14%), family
practice (12.6%), and psychiatry (11.7%).

- Cost of Current System vs. Alterna-
tives. The fourth and final step-a break-
down comparison of the cost of the current
system vs. the cost of recruiting, training,
retaining, and providing support for a "vol-
unteer" expert system like Florida's-was
also presented on June 1. According to the
analysis, it costs MBC $1.385 million to
finance 10.5 DMC positions, and another
$1 million per year for outside expert con-
sultants. To maintain a panel of 432 vol-
unteer outside experts (which MBC has
estimated it would need to handle its
caseload), it would cost the Board at least
$1.1 million annually if a $100 per diem
were paid; if normal expert witness fees
were paid, it would cost the Board over
$2.38 million per year. Thus, the DMCs
argued that no significant savings would
accrue by moving to the Florida model;
they additionally argued that cases would
take much longer to process if actively
practicing outside physicians were used to
review them instead of in-house DMCs.

By its July II meeting, the Task Force
had prepared a preliminary draft proposal
for discussion purposes which discarded
the Florida "volunteer" model but also
scrapped the full-time, civil service DMC
and CMC positions in favor of a more flex-
ible system. Among other things, the draft
proposed that the DMC positions become
"permanent intermittent" employees (no
more than 3/4-time) rather than full-time
employees, required DMCs to be board
certified, and clarified that DMCs report
to and are supervised by the Supervising
Investigators of MBC's district offices.
The draft proposal also abolished the full-
time CMC position in favor of a more
flexible position entitled "Medical Con-
sultant to the Board"--of which there
could be more than one-who would be
selected by and report to the MBC Exec-
utive Director rather than to the Board.
The proposal contemplated a much wider
range of duties and responsibilities for the
CMC than can be handled by one person,
including research on specified emerging
medical issues, legislative liaison duties
on health and health care issues, research
and assistance on scope of practice and
licensure issues, and the development of
various educational programs related to
Board responsibilities.

During a three-hour hearing on July
1I, another three-hour hearing on July 27,
and a two-hour debate at the full Board's
July 29 meeting, the DMCs and CMC Dr.
Ikeda strongly opposed the draft proposal,
arguing that its primary purpose is to re-
lieve Ikeda of his job and is the product of
a personality clash between Ikeda and
MBC Executive Director Dixon Arnett.
Task Force Chair Dr. Alan Shumacher and
other members of the Task Force firmly
denied the allegation and reiterated the
problems they discerned from the existing
system, including the lack of standardiza-
tion and statewide centralization, the ab-
sence of clearly defined lines of authority,
and the unwillingness of some of the
DMCs and the CMC to accept the fact that
the district office supervising investiga-
tors-and not the Chief Medical Consul-
tant-supervise the DMCs. Dr. Shumacher
noted his support for the concept of an
independent CMC and DMCs, but stated
that there is a difference between indepen-
dence and accountability; according to Dr.
Shumacher, "the CMC position as cur-
rently structured has no accountability"
and needs to be revamped. Task Force
member Dr. Jacquelin Trestrail agreed,
stating that "the CMC job doesn't seem to
have a concrete function."

Most of the opponents to the draft pro-
posal focused on the "permanent intermit-
tent" nature of the DMC positions, and the
fact that part-time jobs might, in some cases,
require the DMCs to secure other part-time
medical employment. While this might
maintain their skills and their connections to
the medical community, it might also--ac-
cording to the opponents-compromise
their loyalty, the confidentiality of MBC
cases in which they are involved, and the
time they have to devote to their MBC
duties. Additionally, some opponents stated
that, because permanent intermittent em-
ployees lack civil service protection, their
objectivity will be questionable because
they will be under pressure to give the "cor-
rect" opinions on MBC disciplinary cases.
Dr. Shumacher disagreed, stating that "I
don't believe that being a permanent inter-
mittent employee vs. a full-time employee
should decrease a professional's ability to
participate in this process." MBC Presi-
dent Bruce Hasenkamp also noted that
MBC currently employs four part-time
DMCs and has had no problems with this
arrangement; he argued that the perma-
nent intermittent system would provide
the Board with flexibility in deploying its
limited resources by enabling it to hire
physicians who are currently in practice
and to make a change when needed.

At the Board's July 29 meeting, several
Board members strongly defended Dr.

Ikeda and argued that the CMC position
should remain full-time and reporting di-
rectly to the Board, rather than to the Ex-
ecutive Director. Representatives of the
California Medical Association agreed,
arguing that the Task Force's proposal is
tantamount to "throwing out the baby with
the bath water" and is a bad solution to a
"personnel problem."

Center for Public Interest Law (CPIL)
Supervising Attorney Julianne D'Angelo
testified in support of the Task Force's
proposal, stating that "it is a document
which is dynamic and permissive, and
which attempts to satisfy several goals-
flexibility in management, accountability,
and clarification of lines of authority and
supervision which have been undeniably
and improperly unclear." She reminded
the Board that the physician discipline
process is a legal proceeding in which
state police power is exercised, not a med-
ical procedure or private peer review;
thus, it is not inappropriate that physician
medical consultants, when acting as part
of a law enforcement team, are supervised
by law enforcement staff.

With regard to the DMCs, D'Angelo
acknowledged that the "permanent inter-
mittent" issue was very difficult for CPIL,
but stated that the proposal appears to be
an attempt to accommodate several inter-
ests which are sometimes competing, in-
cluding the desire to employ DMCs who
are maintaining their medical knowledge
and skills, the need for undivided loyalty,
adequate time in which to perform the
duties of a DMC, and minimization of the
chance of a conflict of interest. D'Angelo
expressed support for the proposal but
only if the Board adopts a strong code of
ethics to prevent conflicts of interest, en-
sures that the DMCs are educated so they
know when they must recuse themselves
from a particular case, and exercises con-
tinued and vigilant supervision of the
DMC system to fine-tune it when neces-
sary.

As to the CMC issue, D'Angelo stated
CPIL's support for one or more part-time
"Medical Consultant to the Board" posi-
tions which report to the Executive Direc-
tor, not to the Board. She noted that MBC
is attempting to proactively move in new
directions (e.g., better allocation of health
resources in underserved areas), and could
use the services of several people with
different strengths to advise it in the vari-
ous fora in which the Medical Board
should participate.

Following 16 months of debate, the
Board approved the Task Force's proposal
by a 9-5 vote. At this writing, MBC ex-
pects to implement the new system in the
fall.
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Continuing Problems with SB 916
Implementation. The Division of Medi-
cal Quality-which, under SB 916 (Pre-
sley) (Chapter 1267, Statutes of 1993), has
been augmented to twelve members and
split into two six-member panels for pur-
poses of reviewing and deciding physician
discipline cases [14:2&3 CRLR 641-con-
tinued to experience serious attendance
problems at its July 28 meeting. Atten-
dance was so poor that neither Panel A nor
Panel B was able to conduct business;
however, enough members showed up to
constitute a quorum of the Division, en-
abling it to meet and discuss the problem.

Under SB 916 and the Administrative
Procedure Act (APA), DMQ has 90 days
from receipt of an administrative law
judge's (ALJ) proposed decision to deter-
mine whether to adopt the decision as its
own, or nonadopt it and substitute its own
decision; if DMQ fails to meet the deadl-
ine, the ALI decision becomes final. When
an ALI decision is received, it is mailed
with a ballot to the members of one of the
Panels; the ballot requires members to
vote to adopt, nonadopt, or "hold" the
decision for discussion at the next Panel
meeting. Panel meetings are scheduled in
conjunction with DMQ's quarterly meet-
ings, but sometimes interim Panel meet-
ings must be scheduled to accommodate
the 90-day deadline. At its July 28 meet-
ing, DMQ addressed the ongoing atten-
dance problems at its quarterly and interim
Panel meetings, in addition to other im-
pediments caused by the new process:

- Number of Votes Needed to Revoke
a License Outright. Since the passage of
SB 916, DMQ members have been con-
fused about the number of votes needed to
revoke a license outright. Prior to the bill's
enactment, the law required five of the
seven DMQ members to vote to revoke,
and that provision was inadvertently left
intact when DMQ was expanded to twelve
members and split into two six-member
panels. Thus, in order to revoke a license
outright, five of the six Panel members
must appear, and all of them must vote to
revoke. At its May meeting, DMQ--on a
7-4 vote-approved a legislative proposal
to reduce the number of votes needed to
revoke outright to four. [14:2&3 CRLR
64] That proposal was amended into SB
1775 (Presley), which was signed by the
Governor on September 30 (see LEGIS-
LATION); thus, effective January 1, four
votes to revoke a license outright will suf-
fice.

* The "Hold" Category. At DMQ's
July 28 meeting, CPIL Supervising Attor-
ney Julie D'Angelo noted that DMQ may
be creating more work for itself through
its use of the "hold" category on the mail

ballot. Under the APA, licensing boards
are authorized to vote to "adopt" or "non-
adopt" an ALI proposed decision; a ma-
jority of "adopt" votes will overrule a mi-
nority of "nonadopt" votes. D'Angelo
noted that the APA makes no provision for
"holding" a case for later discussion, and
it clearly does not permit one "hold" vote
to delay an otherwise majority vote on an
ALJ decision in a physician discipline
case. She noted that the use of the "hold"
category is requiring interim Panel meet-
ings which are poorly attended, and ar-
gued that Division members who have
problems with an ALI decision should
simply vote to nonadopt. DMQ agreed to
place ius use of the "hold" category on a
future meeting agenda.

- CriteriaforNonadoption. D'Angelo
also noted flaws inherent in the APA adju-
dicative process which may be contribut-
ing to DMQ's problems. The APA requires
DMQ members to make a quasi-adjudica-
tory decision on the disciplinary status of
a physician licensee based solely on the
ALJ's proposed decision (which includes
findings of fact, conclusions of law, and a
recommended penalty). DMQ members
are not present at the evidentiary hearing,
have no opportunity to observe the wit-
nesses or judge their credibility, and are
generally unpracticed in the skills of judi-
cial decisionmaking (see COMMENTARY
on page 1 of this issue). D'Angelo noted
that other regulatory agencies within the
Department of Consumer Affairs, notably
the Board of Psychology (BOP), have
adopted criteria for nonadoption to guide
them in determining whether and when to
nonadopt the decision of a trier of fact who
was present at the evidentiary hearing. For
example, BOP's criteria state that, when a
particular finding is based directly on the
ALJ's perception of the credibility of a
witness, that finding should generally not
be disturbed upon review. [14:1 CRLR
66-67] Again, DMQ agreed to place this
issue on a future meeting agenda.

-Attendance Problems. Finally,
D'Angelo noted that other DCA boards
have adopted attendance policies which
require members to be excused in advance
of a scheduled meeting due to unavoidable
conflict; more than a set number of unex-
cused absences is grounds for an admoni-
tion or a request for resignation. DMQ
asked staff to research the board member
attendance policies of other DCA boards
and report back at a future meeting.

MBC Decries So-Called "Unholy Al-
liance." In a June 8 letter to all Board mem-
bers and released to the press, MBC Presi-
dent Bruce Hasenkamp alerted the Board to
"a crisis of major proportions...the admitted,
publicly acknowledged and outspoken new

alliance between the Center for Public In-
terest Law and the California Medical As-
sociation-two traditional adversaries
who have joined forces to kill the Board's
enforcement division....We must move
heaven and earth against this scheme."

Hasenkamp's hyperbolic letter was ap-
parently an attempt to ward off a mythical
piece of legislation to remove DMQ's au-
thority to review proposed ALJ decisions
in disciplinary cases; no such legislation
materialized in 1994. For five years, CPIL
has argued that regulatory boards composed
of volunteers who do not attend disciplinary
hearings and see the witnesses should not be
second-guessing the trained triers of fact
who do; CPIL believes such a review leads
to inconsistent results and that the time
and efforts of such board members are
better spent reviewing the abuses demon-
strated in those cases and adopting regu-
lations to deter and prohibit them (see
COMMENTARY on page 1 of this issue).
Since 1989, CPIL has sponsored provis-
ions in at least three bills to divest DMQ
of its quasi-adjudicative role (SB 1434 in
1989, SB 2375 in 1990, and SB 916 in
1993, all authored by Senator Robert Pre-
sley); CMA and the Board opposed those
provisions and they were deleted from the
bills.

Over the past year, however, CMA
leadership has reversed course and now
agrees with CPIL's position. For five
years, CMA has listened to DMQ mem-
bers defend their territory by arguing that,
when DMQ nonadopts an ALJ's proposed
decision, it is to increase the penalty; thus,
in trying to assure CPIL that DMQ's case
review authority results in public protec-
tion, the Board alienated CMA. In addi-
tion to being furious with CMA for its new
position, the Board claims that CMA's
deliberation and debate of the issue was
kept hidden from MBC, thus precluding
Board members from providing any input
on the matter, and has not been approved
by CMA's membership.

Hasenkamp's letter sparked hostile
commentary at the Board's July meeting;
several Board members criticized CMA
representatives for the organization's al-
leged "failure to communicate." Whether
CPIL/CMA's "unholy alliance" is trans-
lated into legislation in 1995 remains to be
seen.

Diversion Program Issues. At the re-
quest of DMQ, the staff of MBC's Diver-
sion Program scheduled a special July 27
presentation on the Program at a time
when no other meetings were scheduled
and all Board members could attend. Un-
fortunately, only six (Ray Mallel, Dr. Alan
Shumacher, Karen McElliott, Dr. Robert
del Junco, Theresa Claassen, and Bruce
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Hasenkamp) of the 19 Board members at-
tended the presentation. The discussion fea-
tured presentations on the legislative history
of the Diversion Program and a question-
and-answer session with a "graduate" of the
program, and raised questions as to the ef-
fectiveness of the Program's monitoring of
substance-abusing physicians.

Created in 1980 in Business and Pro-
fessions Code section 2340, the purpose
of MBC's Diversion Program (DP) is to
identify and confidentially rehabilitate
physicians who are impaired due to sub-
stance abuse or mental illness. Self-abuse
of drugs or alcohol is a violation of the
Medical Practice Act and grounds for li-
cense discipline; however, according to
several presenters at the July 27 meeting,
the purpose of the Program is to forgive-
that is, afford disciplinary immunity for-
that violation if the physician commits to
rehabilitation and a permanent lifestyle
which supports sobriety.

According to Dr. Gene Feldman (who
was MBC President at the time the DPwas
created), "the Diversion Program was en-
acted because a lot of doctors who came
before us in discipline had hurt no one but
themselves through the disease of sub-
stance abuse/chemical dependency. They
were being disciplined at an average cost
of $30,000 per case, and most had already
gone into rehabilitation programs and
were clean and sober. But we were re-
quired to discipline them and ruin their
lives." As opposed to the lengthy and ex-
pensive disciplinary process, the DP was
advocated as an expeditious and relatively
cheap alternative which could immediately
remove an impaired physician from prac-
tice if necessary, protect the public by
providing consistent monitoring of partic-
ipants, and encourage physicians to enroll
and seek rehabilitation because participa-
tion is totally confidential and the self-
abuse violation would be forgiven.

Unlike diversion programs at other oc-
cupational licensing agencies (whose ad-
ministration is contracted out to private
rehabilitation centers), MBC's Diversion
Program is operated in-house and is over-
seen by CMA's Liaison Committee to the
Diversion Program. Physicians may "self-
refer" into the Program, or may be required
to participate via a disciplinary order or stip-
ulation approved by DMQ; approximately
60% of DP participants have self-referred
into the Program. A physician who self-re-
fers and has no pending disciplinary com-
plaints is immediately scheduled for an in-
terview by a DPcase manager, a civil servant
who monitors 50-60 impaired physicians at
any one time. The case manager assesses the
physician, may recommend treatment
through a private clinic or psychotherapist

if necessary, may ask the physician to
voluntarily suspend practice, and encour-
ages the physician to immediately begin
attending bi-weekly counseling sessions
led by a DP group facilitator (GF). The
Program requires two random urine tests
per month; one of them occurs at a group
meeting.

The assessment of the case manager,
the results of the urine testing, and input
from the GF are forwarded to one of the
DP's regional Diversion Evaluation Com-
mittees (DECs), which are composed of
three physicians and two public members
each; under section 2342, "[elach person
appointed to a committee shall have expe-
rience or knowledge in the evaluation or
management of persons who are impaired
due to alcohol or drug abuse, or due to
physical or mental illness." The DECs
meet approximately four times per year.

Based on the information provided by
DP staff and discharge summaries of and
clinical evaluations performed by other
apparently-unsuccessful rehabilitation pro-
grams, the regional DEC evaluates the ap-
plicant to determine the best course of treat-
ment, and-if satisfied that the applicant is
committed to rehabilitation-draws up a
contract of participation for formal admis-
sion. "Formal admission" into the Program
(and the immunity from disciplinary ac-
tion for self-abuse which accompanies it)
does not occur until the contract is signed
by both parties. The contract contains nu-
merous terms and conditions for participa-
tion (and may include required participa-
tion in a 12-step program or psychother-
apy), the violation of which is grounds for
termination from the Program and referral
to DMQ's Enforcement Unit. At this point,
the DEC may request that the physician
stop practicing medicine. If the physician
agrees to the request, it may become a term
of the contract until the DEC is satisfied
the physician can practice safely. If the
physician refuses to agree to the request,
formal admission is denied and the case is
referred to DMQ's Enforcement Unit. If
the DEC permits the physician to continue
working, the contract usually requires the
physician to obtain worksite monitors and
to agree to worksite-based conditions on
continued medical practice. Following the
DEC's decision, the Diversion Program's
monitoring mechanism takes place through
the bi-weekly meetings with the DP GE

Some physicians attempt to "self-refer"
after a disciplinary complaint or miscon-
duct report has been filed and DMQ's
investigation has revealed the substance
abuse problem. Physicians who are the
subject of pending complaints and inves-
tigations may not be formally admitted
into the Diversion Program without the

approval of John Lancara, Chief of the
Enforcement Program. Since his appoint-
ment as Enforcement Chief, Lancara's
practice has been to encourage informal
participation in the DP while Enforcement
completes a full and thorough investiga-
tion of all pending complaints and reports
of physician misconduct. This policy,
which has been implemented upon the
advice of the Attorney General, is due to
controversial language in Kees v. Board of
Medical Quality Assurance, 7 Cal. App
4th 1801 (1992), which states that "once a
physician enters the... [diversion] pro-
gram..., the Board halts all action against
the physician, whether it is investigatory
or disciplinary." Lancara's policy has
sparked protests by Chief Medical Con-
sultant Dr. Richard Ikeda and members of
the CMA Liaison Committee, who com-
plain that Lancara's investigations are un-
duly delaying the actual signing of the DP
contract, which-according to CMA-
has therapeutic and disciplinary value in
and of itself. 114:2&3 CRLR 671 Because
the broad language in the Kees decision
restricts investigation as well as disciplin-
ary action and does not appear to confine
the Program-afforded immunity to self-
abuse violations, the Medical Board is
currently working with CMA to develop
legislative language to clarify the deci-
sion.

At the July 27 presentation, DP Man-
ager Chet Pelton stated that the Program's
"success rate" is 78%. To "graduate" from
the Program, a physician must be free of
all alcohol and drug use for two years and
must have developed a lifestyle which
supports sobriety for the rest of his or her
life. Pelton stated that only 4% of DP
graduates are the subject of complaints,
while 8-9% of non-DP graduates are the
subject of complaints; thus, he asserted
that "DP graduates are better risks to the
public than non-DP graduates." The bulk
of the Diversion Program is funded through
physician licensing fees-to the tune of
$750,000 per year; participants must bear
the costs of their urine tests and pay $235
per month for the bi-weekly group meet-
ings.

Dr. Rodney White, a former participant
in the Program, also spoke at the July 27
presentation. Dr. White stated that prior to
late 1982, he had been in and out of several
unsuccessful drug abuse treatment pro-
grams; after nine months out of work and
two hospitalizations, he finally contacted
the Diversion Program at the advice of a
hospital director in San Diego. He signed
a DP contract in April 1983, participated
in the Program for over four years, and has
been sober for II years. When asked
whether the Program had required him to
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stop practicing medicine while in rehabil-
itation, Dr. White stated, "I physically
wasn't able to practice. The real sick ones
aren't practicing; they aren't able to."

Following the planned presentations,
Dr. Robert del Junco expressed concern
about the level of monitoring provided by
the Program. He noted that any agreement
by the physician not to practice medicine
is not communicated to the Enforcement
Unit; thus, Enforcement has no idea that a
complained-of physician has agreed not to
practice medicine, and-because the phy-
sician retains an unrestricted license to
practice medicine-the Board's Consumer
Information Unit will inform inquiring
consumers that the doctor's license is
"clean." Dr. del Junco argued that the con-
tract not to practice medicine is legally
unenforceable and may be reneged on by
the physician at any time without the
knowledge of the Program. CPIL Super-
vising Attorney Julie D'Angelo agreed
with Dr. del Junco and noted that, while
impaired physicians who are permitted to
work undergo oversight at the workplace,
impaired physicians who are not permit-
ted to work are not monitored by the Pro-
gram in any way other than the twice-a-
week group sessions; thus, the most seri-
ously impaired physicians who are not
permitted to work are not meaningfully
monitored to ensure they actually do not
work. She expressed discomfort that-ac-
cording to Dr. White's testimony-the
public must wait until an impaired physi-
cian is physically unable to function be-
fore it can be truly assured that he or she
is not practicing medicine.

Chet Pelton responded that, although
there is no 100% guarantee that a physi-
cian who has agreed not to work will in
fact not work, the Program relies upon
information generated at the bi-weekly
group meetings and from the case man-
ager, who knows where the participant has
practiced and "hopefully" where the par-
ticipant has admitting privileges. Accord-
ing to Dr. White, the group meetings may
shed more light on whether a physician
has resumed substance use than whether
he/she is working: "If someone walks into
a group meeting loaded, that's not hard to
pick up. You don't need a urine test to tell
someone's using."

The July 27 program concluded with Dr.
Shumacher's recommendation that some of
the monitoring issues which had been raised
be addressed, and Theresa Claassen's sug-
gestion that the presentation be resched-
uled during a full Board meeting so that
all MBC members can become better in-
formed about the Diversion Program.

At its July 28 meeting, the Division of
Medical Quality received reports and

made decisions on the following Diver-
sion Program-related issues:

-Number ofDECs. DP Manager Chet
Pelton reported that the DP has decided to
reduce the number of DECs from six to
five. Previously, one of the DECs was de-
voted to participants with mental illness
(rather than substance abuse); that DEC was
underused, however, due to the low number
of participants. Additionally, Pelton reported
that the average number of DP participants
has dropped by about 30; thus, the members
on the "mental illness" DEC will be redis-
tributed to the other DECs.

- Medical Students in the Diversion
Program. The DP recently requested an
Attorney General's Opinion on whether
medical students may enroll in the Diver-
sion Program, as the DP statutes restrict
membership to licensed physicians. The
Attorney General responded that medical
students may participate if they are prac-
ticing in a supervised setting (such as a
university teaching hospital); the CMA
Liaison Committee recommended that
medical students be admitted to the Pro-
gram. Because participation in the Diver-
sion Program is confidential, one DMQ
member asked how DP medical students
are supposed to answer the question on the
application form relating to prior treat-
ment for substance abuse; following con-
siderable discussion, the Division voted to
permit medical students into the Diversion
Program once the confidentiality issues
are worked out.

- Payment of Group Facilitators. Fi-
nally, DMQ addressed an issue raised by
CPIL relating to the issue of diversioners'
direct payment to the GFs, a mechanism
identified by the California Highway Pa-
trol as an apparent-if not actual---conflict
of interest. Although the DP characterizes
GFs as "volunteers," CHP found that they
are paid up to $235 per month directly by
each participant; one such "volunteer" had
thirty participants and made over $7,000 per
month. Specifically, CPIL argued that this
payment arrangement could impact the
objectivity of GFs in reporting either ad-
verse or positive information about a par-
ticipant's performance in the program.
[14:2&3 CRLR 67; 14:1 CRLR 51-52;
13:2&3 CRLR 80] CPIL suggested that
diversioners pay the Program and that the
Program reimburse facilitators based on a
set formula. Dr. Alan Shumacher reported
that he had reviewed the matter and found
no allegation of impropriety but simply
"an appearance of impropriety." He stated
that he is at ease with the current payment
arrangement; the Division took no action
on CPIL's suggestion.

Implementation of Lay Midwife Li-
censure Program. DOL is still working

on the implementation of SB 350 (Killea)
(Chapter 1280, Statutes of 1993), which
requires the Medical Board to establish a
licensure program for lay midwives.
[14:2&3 CRLR68-69; 14:1 CRLR 56; 13:4
CRLR 611

Under SB 350, there are two ways
obtain licensure as a lay midwife: (I) grad-
uation from an accredited three-year mid-
wifery program and successful comple-
tion of a comprehensive licensing exami-
nation, or (2) completion of an educational
program in another state with equivalent
standards, as determined by MBC, and
licensure in that state. An applicant may
be deemed to have "graduated" from an
accredited program in two ways: (1) by
actually completing a three-year program,
or (2) through a "challenge" process where-
by an approved midwifery program per-
mits students to obtain credit by examina-
tion for previous midwifery education and
clinical experience. Under Business and
Professions Code section 2513, the chal-
lenge mechanism is tied to an approved
midwifery education program, and its pro-
ficiency and practical examinations must
be approved by DOL.

Unfortunately, California has no ac-
credited three-year midwifery educational
program and, although approached by
DOL members and California midwives,
no out-of-state educational program has
indicated interest in beginning one here.
Further, the statute specifies that the
challenge mechanism is tied to an ap-
proved midwifery educational program.
Thus, short of moving to another state to
either attend school for three years or the
period of time needed to successfully
challenge all the required coursework,
there does not appear to be a practical way
for currently-practicing lay midwives to
become licensed in California. At DOL's
July 28 meeting, lay midwife activist Rev.
Faith Gibson noted that Senator Killea
intended DOL's challenge mechanism to
mirror that of the Board of Registered
Nursing for its certified nurse-midwife
specialty certification program (whose
challenge mechanism is not tied to an ed-
ucational program); however, DCA legal
counsel Anita Scuri pointed out that SB
350 explicitly requires the challenge
mechanism to operate through an ap-
proved educational program. DOL mem-
bers expressed frustration at the language
of the bill, but determined to persist in the
rulemaking process to implement the bill,
even though clean-up legislation will prob-
ably be necessary.

Toward that end, at its July meeting,
DOL held public hearings on its proposal
to adopt Article 3-Application for Licen-
sure (sections 1379.10 and 1379.15) and
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Article 4-Standards of Practice (section
1379.20), Title 16 of the CCR. As pub-
lished, section 1379.10 would require li-
censure applicants to file a prescribed ap-
plication form with DOL, accompanied by
evidence, statements, and documents re-
quired by the form and the application fee
required by section 1379.50. Section
1379.15 would require the following min-
imum number of clinical experiences to be
verified: 20 new antepartum visits, 75 re-
turn antepartum visits, 20 labor manage-
ment experiences, 20 deliveries, 40 post-
partum visits within the first five days
after birth, 20 newborn assessments, and
40 postpartum/family planning/gynecol-
ogy visits. Section 1379.20 would imple-
ment Business and Professions Code sec-
tion 2508 by requiring midwives who do
not carry liability insurance for the prac-
tice of midwifery to disclose that fact to
clients by the third visit or examination.
The disclosure, whether verbal or written,
must be noted and dated by the midwife in
each client's file.

Following the public hearing, the Di-
vision decided to modify the language of
sections 1379.15 and 1379.20 and release
it for a 15-day comment period. DOL
modified section 1379.15 to further re-
quire persons who apply for license as a
midwife on or before December 31, 1997
to have obtained all of the verified clinical
experiences within ten years immediately
preceding the date of the application; per-
sons who apply for license as a midwife
on or after January 1, 1998 must have ob-
tained at least 50% of the verified clinical
experiences within five years immediately
preceding the date of the application. DOL
modified the language to section 1379.20
to require midwives who do not carry lia-
bility insurance coverage to disclose that
fact not later than the time when the client
relationship is established. At this writing,
staff is preparing the rulemaking package
on these proposed regulatory changes for
submission to the Office of Administra-
tive Law (OAL).

Continuing on its rulemaking calendar,
DOL is scheduled to hold public hearings
on proposed sections 1379.11 and 1379.21,
Title 16 of the CCR, at its November 3
meeting. Section 1379.11 would set forth
the processing times for applications for
licensure as a lay midwife, and section
1379.21 would establish guidelines for
physician supervision of midwives.

The supervision requirement is partic-
ularly thorny; SB 350 states that a mid-
wifery license "authorizes the holder under
the supervision of a physician to attend
cases of normal childbirth...." The scope
of this supervision requirement appears
limited in a later provision of the bill,

which states that midwives must disclose
to their clients that a physician is being
briefed regularly and is prepared to take
care of complications in the hospital if
necessary. However, the precise nature of
the supervision requirement remains to be
established through DOL rulemaking. SB
350 expressly states that the physician
need not be physically present in order to
satisfy the supervision requirement. Also,
during the legislature's consideration of
the bill, SB 350's opponents were twice
defeated in an attempt to require a written
agreement between a midwife and the su-
pervising physician.

As proposed by DOL on September 16,
the supervising physician and midwife must
have ongoing communication regarding the
care of a pregnant woman or newborn, and
agree upon written practice guidelines
which define the individual and shared re-
sponsibilities of the midwife and physician,
including but not limited to, a plan for com-
munication, emergency transfer, and trans-
port of a client who develops complications;
appropriate communication between the
midwife, the physician, and other health care
providers; and periodic review and evalua-
tion of cases and their outcomes.

In other rulemaking action related to
lay midwives, DOL has finalized the rule-
making package on sections 1379.1, 1379.2,
1379.3, and 1379.5, Title 16 of the CCR.
These rules set forth general provisions
related to the lay midwife licensure pro-
gram and establish license application
($300), renewal ($200), and delinquency
($50) fees to support the program. [14:2&3
CRLR 69] At this writing, these rules are
pending at OAL.

Other MBC Rulemaking. The fol-
lowing is a status update on other rulemak-
ing proceedings by MBC's divisions re-
ported in detail in previous issues of the
Reporter:

- Public Letter of Reprimand. On July
8, DMQ published notice of its intent to
adopt new sections 1364.15-.17, Title 16
of the CCR, to implement MBC's "public
letter of reprimand authority in Business
and Professions Code section 2233. The
proposed regulations authorize specified
DMQ officials to issue, following an in-
vestigation, a public letter of reprimand in
lieu of filing or prosecuting a formal accu-
sation for minor unprofessional conduct
violations. The letter must describe the
nature and facts of the violation and be
served upon the licensee by certified mail.
Prior to formal service of the reprimand,
DMQ must notify the physician of its in-
tent to issue the letter; within 30 days, the
licensee must indicate to DMQ in writing
whether he/she will accept the letter. If the
physician accepts, the letter will be served

and its issuance shall be disclosed to mem-
bers of the public who inquire about that
physician's record. If the physician re-
fuses to accept, DMQ is free to file and
prosecute an accusation or evaluate the
propriety of other sanctions, such as a
citation and fine. [14:2&3 CRLR 65]

DMQ held a public hearing on the pro-
posed regulations on August 23 in San
Diego; at this writing, the Division is
scheduled to adopt the proposed rules at
its November 3 meeting.

- Contact Lens Notices. At its July 28
meeting, DOL unanimously approved the
addition of section 1399.233, Title 16 of
the CCR, which requires registered con-
tact lens dispensers to ensure that a written
statement is enclosed with each contact
lens container which directs the person
named in the contact lens prescription to
return to the prescribing physician or op-
tometrist foran evaluation. [14:2&3 CRLR
74; 14:1 CRLR 55-56] At this writing the
rulemaking package on this proposed reg-
ulatory change is pending at OAL.

- DAHP Rulemaking. At its last meet-
ing on May 4, the former Division of
Allied Health Professions adopted a pro-
posed amendment to section 1366.3, Title
16 of the CCR, which provides that a
qualified medical assistant (MA) is one
who is currently certified by the American
Association of Medical Assistants (AAMA).
DAHP's proposed amendment would in-
clude the American Association of Medi-
cal Technologists (AAMT) as a certifying
body for qualified MAs who provide train-
ing to other MAs under the direction of a
licensed physician. At this writing, the
amendment to section 1366.3 is pending
at OAL.

-Permit Reform Act Regulations. On
September 16, DOL published notice of
its intent to adopt new section 1319.4,
Title 16 of the CCR, to implement the
Permit Reform Act of 1981. The new reg-
ulation would set forth the following in-
formation regarding the processing of ap-
plications for physician and surgeon licen-
sure: the maximum time for notifying an
applicant that an application is complete
or deficient; the maximum time after re-
ceipt of a completed application in which
DOL must issue or deny a license; and the
minimum, median, and maximum actual
processing times for issuance of a license
during the past two years.

At this writing, DOL is expected to
conduct a public hearing proposed section
1354.5 at its November 3 meeting.

- Temporary Fee Decrease. Also on
September 16, DOL published notice of
its intent to amend section 1352, Title 16
of the CCR, which fixes MBC's biennial
license renewal fee; currently, that fee is
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$600. However, SB 916 (Presley) required
the Board to temporarily reduce its re-
newal fee if CMA succeeded in its lawsuit
challenging the state's 1992-93 transfer of
physician licensing fees to the general
fund; CMA won its case in February 1994,
and the state agreed to return $2.6 million
to the Medical Board (less $75,000 for
CMA's attorneys' fees). [14:2&3 CRLR
72-73] Accordingly, the proposed amend-
ment to section 1352 would temporarily
decrease the biennial renewal fee to $575
for licenses expiring between January 1,
1995 through December 31, 1996.

At this writing, DOL is expected to
conduct a public hearing proposed section
1354.5 at its November 3 meeting.

. Public Disclosure Policy Regula-
tions. At its July 28 meeting, DMQ di-
rected staff to publish for public comment
proposed section 1354.5, Title 16 of the
CCR, which would codify the Medical
Board's new public disclosure policy in
regulation. The Board adopted its new
policy in May 1993, and it became effec-
tive on October 1, 1993. [See LITIGA-
TION; 14:1 CRLR 50; 13:4 CRLR 1, 56-57;
13:2&3 CRLR 79-81]

Under section 1354.5, MBC will dis-
close the following information regarding
any physician licensed in California: cur-
rent status of the license, issuance and
expiration date of the license, medical
school of graduation, and date of gradua-
tion; whether a disciplinary case has been
referred to the Attorney General's Office
for the filing of an accusation, temporary
restraining order, or interim suspension
order and, if so, the nature of the allegation
and an appropriate disclaimer; any public
document filed against the physician, in-
cluding but not limited to accusations, de-
cisions, temporary restraining orders, in-
terim suspension orders, citations, and
public letters of reprimand; medical mal-
practice judgments in excess of $30,000
reported to the Board on or after January
1, 1993, including the amount of the judg-
ment, the court of jurisdiction, the case
number, a brief summary of the circum-
stances as provided by the insurance com-
pany, and an appropriate disclaimer; dis-
cipline imposed by another state or the
federal government reported to the Board
on or after January 1, 1993, including the
discipline imposed, the date of the discipl-
ine, the state where the discipline was
imposed, and an appropriate disclaimer;
California felony convictions reported to
the Board on or after January 1, 1993, in-
cluding the nature of the conviction, the date
of conviction, the sentence (if known), the
court of jurisdiction, and an appropriate dis-
claimer; and information regarding accusa-
tions filed and withdrawn.

At this writing, DMQ is expected to
conduct a public hearing proposed section
1354.5 at its November 3 meeting.

U LEGISLATION

SB 799 (Presley), as amended August
9, is MBC's so-called "fee fix" bill which
(1) exempts MBC from certain provisions
in the Budget Act of 1993 which require
the transfer of physician licensing fees to
the general fund, and (2) permits the pay-
ment of $75,000 to CMA from the $2.6
million in physician licensing fees re-
turned by the state to MBC; CMA brought
the action which resulted in the return of
the funds to the Board. [14:2&3 CRLR 70]
This bill was signed by the Governor on
September 11 (Chapter 532, Statutes of
1994).

SB 1239 (Russell), as amended August
25, authorizes health care providers who
experience significant exposure to blood
or other potentially infectious materials of
a patient to be informed of the HIV status
of that patient. In order to allow such
information access, this bill authorizes the
blood or other tissue or material of a pa-
tient to be tested for HIV pursuant to a
prescribed procedure, either with or with-
out that patient's consent. This bill does
not authorize the disclosure of the patient's
identity. It does, however, exempt a health
care provider from civil or criminal liabil-
ity and from professional disciplinary ac-
tion for performing an HIV test on a pa-
tient, and for disclosing the HIV status of
that patient to prescribed persons so long
as the health care provider believes in
good faith that his/her actions are consis-
tent with the bill's provisions. This bill
was signed by the Governor on September
20 (Chapter 708, Statutes of 1994).

The following is a status update on
bills reported in detail in CRLR Vol. 14,
Nos. 2 & 3 (Spring/Summer 1994) at pages
70-72:

SB 1775 (Presley), as amended Au-
gust 25, is sponsored by MBC and referred
to as "Presley IIA," as it makes approxi-
mately thirty technical and clean-up
changes to the provisions of SB 916 (Pre-
sley) and other sections of the Business
and Professions Code.

Among other things, SB 1775 empow-
ers DOL (rather than DMQ) to adopt reg-
ulations governing the Board's disclosure
of information about physicians; revises
the procedure for the suspension or revo-
cation of a physician's license after that
physician is convicted of a felony; changes
the name of the MBC committee created in
SB 916 to the "Committee on Affiliated
Healing Arts Professions"; prohibits a
physician from knowingly permitting the
use of his/her license; requires insurers to

retain copies of certain documents related
to reports of medical malpractice judg-
ments and settlements for at least one year
and to make those documents available for
copying by MBC except in certain circum-
stances; repeals provisions which require
MBC to prepare and issue a report at least
once every two years containing certain
information regarding its licensees, and
which require every licensed physician to
complete a questionnaire at least once
every two years to provide information for
MBC's report; eliminates requirements
that MBC hold regular meetings in spe-
cific locations, and revises the quorum and
vote requirements for meetings of the
Board, its divisions, and panels of its divi-
sions; repeals a provision which requires
the DMQ president to rotate the member-
ship of the panels of the Division at least
annually; revises the contents of MBC's
annual report to the legislature; extends
the repeal date for the Medical Quality
Hearing Panel within the Office of Admin-
istrative Hearings to January 1, 1999; re-
quires the complete records of a disciplin-
ary proceeding to be prepared by the Of-
fice of Administrative Hearings or the
agency, and requires an extension of the
thirty-day time period for preparation and
delivery of the record for good cause shown;
and revises existing law which requires
medical or podiatric societies, licensed
health facilities, and state or local govern-
mental agencies that receive complaints
about licensees to provide certain infor-
mation to the complainant. This bill was
signed by the Governor on September 30
(Chapter 1206, Statutes of 1994).

SB 1958 (Presley). SB 916 (Presley)
authorized DMQ or the Health Quality
Enforcement Section to establish panels
or lists of experts as necessary to assist
them in investigating and prosecuting vi-
olations of the Medical Practice Act. As
amended August 22, this bill would have
instead required the establishment of these
panels, imposed minimum qualifications
for a physician to serve as a Medical Board
expert, and imposed certain restrictions
regarding the length of time a person may
serve as a Medical Board expert. On Sep-
tember 26, Governor Wilson vetoed this
bill, noting that MBC recently completed
a year-long process of developing a policy
to establish criteria for the selection, use,
and training of medical experts (see
MAJOR PROJECTS); according to Wil-
son, this bill would "replace the policy of
the Board with this new statutory scheme
without any demonstration that the new
Board policy is deficient."

SB 1886 (Presley). Existing law re-
quires MBC to provide for representation
of any person, not a regular MBC em-
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ployee, but hired or under contract to pro-
vide expertise in evaluating the conduct of
a licensee, who is named as a defendant in
a civil action for defamation resulting
from the opinion rendered, statements
made, or testimony given by that person.
Existing law provides that MBC shall not
be liable for any judgment rendered
against that person; provides that the At-
torney General shall be utilized in those
actions; and also requires MBC to provide
representation in the same manner to per-
sons who make reports to the Board re-
garding diversion evaluation. As amended
July 1, this bill includes persons retained
under any other arrangement, paid or un-
paid, to provide that expertise to MBC
among those to whom the Board is re-
quired to provide representation; adds ma-
licious prosecution and any other civil
cause of action to the actions that must be
defended; instead provides that MBC
shall be liable for any judgment rendered
against the person, except any punitive
damages award; requires that the defen-
dant be liable to MBC for the full costs of
representation if the plaintiff prevails in a
claim for punitive damages; and provides
that the Attorney General shall be utilized
in those actions. This bill was signed by
the Governor on September 28 (Chapter
1098, Statutes of 1994).

SB 2036 (McCorquodale), as amended
August 26, creates a "sunset" review pro-
cess for occupational licensing boards
within DCA, requiring each to be compre-
hensively reviewed every four years. SB
2036 imposes an initial "sunset" date of
July 1, 1999 for MBC; creates a Joint Leg-
islative Sunset Review Committee which
will review MBC's performance approxi-
mately one year prior to its sunset date;
and specifies II categories of criteria
under which MBC and its performance
will be evaluated. Following review of the
agency and a public hearing, the Commit-
tee will make recommendations to the
legislature on whether MBC should be
abolished, restructured, or redirected in
terms of its statutory authority and priori-
ties. The legislature may then either allow
the sunset date to pass (in which case
MBC would cease to exist and its powers
and duties would transfer to DCA) or pass
legislation extending the sunset date for
another four years. This bill was signed by
the Governor on September 26 (Chapter
908, Statutes of 1994).

AB 595 (Speier), as amended August
24, prohibits, on and after July 1, 1996,
any physician from performing surgery in
an outpatient setting, as defined, using
specified anesthesia unless the setting is
one of enumerated health care settings,
including a setting accredited by an ac-

creditation agency approved by DOL; pro-
hibits an association, corporation, firm, part-
nership, or person from operating, manag-
ing, conducting, or maintaining an outpa-
tient setting, as defined, unless the setting
is one of those enumerated settings; re-
quires DOL to adopt standards for accred-
itation in accordance with prescribed cri-
teria; requires DOL to adopt standards for
approval of accreditation agencies to per-
form accreditation of outpatient settings;
permits DOL or the accreditation agency
to inspect outpatient settings accredited by
an accreditation agency, and authorizes
certain disciplinary actions to be taken
with regard to outpatient settings and ac-
creditation agencies that are out of com-
pliance with the requirements of these pro-
visions; and requires DOL to establish
fees for approval of accreditation agen-
cies. This bill was signed by the Governor
on September 30 (Chapter 1276, Statutes
of 1994).

AB 3497 (B. Friedman). The Medical
Practice Act sets forth the required clinical
instruction for applicants for licensure as
a physician and specifies the required min-
imum amounts of instruction; under exist-
ing law, clinical instruction is required in
surgery, medicine, pediatrics, obstetrics and
gynecology, and psychiatry. As amended
August 17, this bill adds four additional
weeks of clinical instruction in family med-
icine to the instruction required to be com-
pleted by applicants; specifies that this
added requirement applies only to appli-
cants for licensure who graduate from
medical school or a school of osteopathic
medicine after May 1, 1998; provides that
medical schools located outside of Cali-
fornia may fulfill this requirement instead
by a required clinical course in primary
care medicine, provided that the school
meets certain other criteria; and repeals
this provision on June 30, 1999. This bill
was signed by the Governor on September
19 (Chapter 657, Statutes of 1994).

SB 1642 (Craven), as amended Au-
gust 11, authorizes a licensed physician
approved to supervise a physician assis-
tant (PA) to delegate to a PA under his/her
supervision, and in a manner determined
by the supervising physician (SP), the au-
thority to administer or provide medica-
tion to a patient or transmit a prescription
from the SP to a person who may lawfully
furnish the medication or medical device
to the patient. It requires the SP, prior to
delegating prescription transmittal author-
ity to a PA, to adopt a written, practice-
specific formulary and protocols that
specify all criteria to be considered for use
of a particular drug or device, and any
contraindications for the drug or device.
The bill requires any SP's prescription that

is transmitted by the PA to be based on
either the physician's order for the partic-
ular patient or for a drug listed in the
formulary. It prohibits a PA from adminis-
tering, providing, or transmitting a pre-
scription for Schedule II through Schedule
V controlled substances without an order
from the SP; imposes other requirements
regarding the content of the prescription
transmittal order; provides that when
transmitting a prescription, the PA is act-
ing on behalf of and as an agent for the SP;
and authorizes a licensed pharmacist to
dispense drugs or devices upon a transmit-
tal order of a PA with certain authority.
This bill was signed by the Governor on
September 27 (Chapter 968, Statutes of
1994).

SB 1557 (Thompson). Existing law
authorizes an individual of sound mind
and eighteen or more years of age to exe-
cute a declaration governing the withhold-
ing or withdrawal of life sustaining treat-
ment; authorizes an individual to appoint
an attorney in fact to make health care
decisions for that individual in the event
of his/her incapacity pursuant to a durable
power of attorney for health care; provides
that a health care provider is not subject to
criminal prosecution, civil liability, or
professional disciplinary action for rely-
ing on a health care decision made by an
attorney in fact under a durable power of
attorney for health care in described con-
ditions; and authorizes a health care pro-
vider to presume that a durable power of
attorney for health care or similar instru-
ment is valid. As amended August 18, this
bill requires that health care providers
who honor a request to forego resuscita-
tive measures, as defined, are not subject
to criminal prosecution, civil liability, dis-
cipline for unprofessional conduct, ad-
ministrative sanction, or any other sanc-
tion, under certain circumstances. This
bill provides that, in the absence of knowl-
edge to the contrary, a health care provider
may presume that a request to forego re-
suscitative measures is valid. This bill was
signed by the Governor on September 27
(Chapter 966, Statutes of 1994).

SB 1402 (Greene). The Intractable Pain
Treatment Act authorizes a physician to
prescribe or administer controlled sub-
stances to a person in the course of treat-
ment of that person for a diagnosed con-
dition causing intractable pain, as defined,
and prohibits MBC from disciplining a
physician for that prescribing or adminis-
tering. However, this authorization does
not apply to treatment of any person in a
health facility, as defined. As amended
April 18, this CMA-sponsored bill deletes
this exception (thereby making the Act
applicable to inpatients at licensed health
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facilities), and provides that nothing in the
Act is to be construed to prohibit the gov-
erning body of a hospital from taking dis-
ciplinary actions against a physician pur-
suant to certain professional peer review
procedures. This bill was signed by the
Governor on July 15 (Chapter 222, Stat-
utes of 1994).

AB 3081 (Lee), as amended August
18, requires the Department of Health Ser-
vices (DHS), provided that funds are
available, to convene a conference to ad-
dress the issue of testing or treatment to
prevent neonatal group B streptococcal
disease. It requires that there be represen-
tatives from certain organizations at the
conference, that the conference convene at
least once during the 1994-95 fiscal year,
and that DHS develop a standardized writ-
ten summary on group B streptococcal
disease and guidelines on the prevention
of neonatal group B streptococcal disease
based on the conference. This bill was
signed by the Governor on September 22
(Chapter 758, Statutes of 1994).

SB 366 (Maddy). Existing law re-
quires clinical laboratories to be licensed
by DHS, but exempts from the licensure
requirement clinical labs owned and oper-
ated by a physician or podiatrist for the
performance of lab work on his/her own
patients. As amended August 12, this bill
expands the exemption from the licensure
requirement to include labs owned and
operated by a partnership or professional
corporation of five or fewer physicians or
podiatrists which performs clinical labo-
ratory tests or examinations only for the
patients of the partnership or corporation.
This bill was signed by the Governor on
September 29 (Chapter 1141, Statutes of
1994).

AB 1392 (Speier), as amended August
17, is no longer relevant to MBC.

The following bills died in committee:
AB 3386 (Burton), which would have-
among other things-required that the for-
mulary of medications that may be admin-
istered by medical assistants not include
certain types of medications, including those
excluded by MBC because of their potential
for substantial harm to the patient; AB
3765 (Campbell), which would have re-
quired MBC to participate in a study on
the practice of naturopathy and the desir-
ability of establishing a "Naturopathic
Practitioners Registration Act"; SB 1566
(Watson), which would have established
the Naturopathic Title Act to regulate the
use of titles indicating any special creden-
tials, knowledge, expertise, competence,
or ability in the field of naturopathy; SB
1048 (Watson), which would have estab-
lished the Clean Needle and Syringe Ex-
change Pilot Project, and authorized phy-

sicians, among others, to furnish hypoder-
mic needles and syringes without a pre-
scription or permit, as prescribed; SB 437
(Hart), which would have authorized a
physician practicing in certain specialties
or having certain medical training and
who provides physical therapy as part of
his/her practice to use one unlicensed
physical therapy aide to perform patient-
related tasks; AB 1291 (Speier), which
would have-among other things-revised
the definition of the term "financial interest"
for purposes of existing law which provides
that it is unlawful for a licensed physician
to refer a person for certain health care
services if the licensee or his/her immedi-
ate family has a financial interest with the
person or in the entity that receives the
referral; AB 1446 (Margolin), which would
have required an applicant for a reciprocity
MBC license to provide on the application
a statement as to whether the employment
or practice of the applicant has been sus-
pended or terminated, or whether the ap-
plicant has resigned or taken a leave of
absence from employment or practice, due
to certain medical disciplinary investiga-
tions, causes, or reasons; and AB 2156
(Polanco), which would have required re-
ports filed with MBC by professional lia-
bility insurers to state whether the settle-
ment or arbitration award has been re-
ported to the federal National Practitioner
Data Bank.

U LITIGATION
In San Jose Mercury News, Inc., etal.

v. Medical Board of California, No.
377991 (Sept. 14, 1994), Sacramento
County Superior Court Judge Roger K.
Warren ruled in favor of three newspapers
in their fight to obtain public information
regarding California physicians contained
in MBC's computer database. The case
was a potential test case on the issue of
how far a government agency must go to
provide the public with information in its
database which is not compiled or collated
as described by the requestor; Judge
Warren's holding, however, is a narrow
one focusing specifically on the Medical
Board.

The case began after MBC implemented
its new public disclosure policy on Octo-
ber 1, 1993. Under the new policy, MBC
decided to disclose to "inquiring consum-
ers" certain items of public information
which it routinely collects on physicians
but had never before disclosed (including
medical malpractice judgments and fel-
ony convictions). Along with its new pol-
icy, the Board adopted a procedure requir-
ing "inquiring consumers" to write or tele-
phone the Board regarding particular phy-
sicians; if consumers telephone the Board,

they are permitted to ask for information
on three physicians per call. The Board
expressly decided that it would not com-
pile "lists"-for example, a list of all phy-
sicians who have been convicted of a fel-
ony. [13:4 CRLR 56-57] The Board's "no
list" policy was based on the preliminary
advice of DCA legal counsel, who opined
that the California Public Records Act
(CPRA) does not require a government
agency to create a document in response
to a request; it only requires agencies to
produce existing documents which are re-
sponsive to requests.

Following the Board's implementation
of the new policy, San Jose Mercury News
reporter Mitchel Benson filed a CPRA
request seeking a computer tape contain-
ing all public information available on all
physicians licensed to practice in Califor-
nia; the Board denied the request, stating
that the information does not exist in the
form requested and, as such, it is not re-
quired to produce the information. Benson
renewed his request, and was joined by
reporters from the Sacramento Bee and the
Los Angeles Times. MBC staff presented
the requests to the Board at its February
1994 meeting, and encouraged MBC to
permit staff to research efficient and cost-
effective ways to join the "information
superhighway" and respond to requests for
information about physicians. Staff specific-
ally suggested the periodic compilation and
release of a 9-track computer tape contain-
ing all public information on all California
physicians, stating that this option would
"make[] public information available at
the least possible cost (both in money and
staff time)." By a 3-1 ratio, the Board
rejected staff's suggestions and the news-
papers' request, prompting the newspa-
pers to file a petition for writ of mandate
in Sacramento County Superior Court to
enforce the CPRA. [14:2&3 CRLR 66-
67]

In briefs filed in anticipation of a July
6 hearing, MBC claimed that creating the
computer tape would require writing a
new program which would be prohibi-
tively expensive and time-consuming and
create an undue and onerous burden on the
Board. Specifically, the Board estimated
that creating a custom computer program
to produce the requested information
would take 215 hours of "journey level
staff programmer time" at $61.60 per
hour, or $13,244. The Board argued that
the major difficulty in writing a program
to produce the requested data is sorting
confidential information from public in-
formation. MBC also maintained that the
CPRA does not require it to respond to the
requests because the information does not
exist in the specific form requested, and
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that an agency is only required to make
reasonable efforts to produce responsive
materials-not reorganize its filing sys-
tem in response to each request.

The newspapers responded by claim-
ing that MBC's cost and time estimates for
compiling the requested information were
grossly exaggerated. Additionally, the pe-
titioners asserted that MBC staff had al-
ready admitted the feasibility of the pro-
duction of the type of list requested, citing
it as the most efficient method of public
disclosure. The newspapers argued that
MBC had not fulfilled its CPRA burden of
establishing a substantial burden which
clearly outweighs the public interest served
by disclosure of the public information.

Following the July 6 hearing, Judge
Warren ordered the two sides to agree to
and pay an independent computer expert
who would advise the court as to the prob-
able amount of time and money it would
take to produce the requested computer
tape. At a September 14 hearing, Judge
Warren reviewed the report of the expert,
who estimated that it would take 48 hours
to write the program and produce the tape.
In an oral decision, Judge Warren ruled in
favor of the newspapers; his decision nar-
rowly focused on the Medical Board's
conduct and its policy of limiting each
request for information to three physi-
cians. Judge Warren held that MBC "de-
liberately created a policy in such a way
to facilitate access to the potential con-
sumer but to discourage other members of
the public... .There was a deliberate policy
of selective disclosure, and I don't think
that can be done under the Public Records
Act."

Judge Warren stated that there is no
clear test on whether costs are too high or
burdens too unreasonable to require an
agency to fulfill a CPRA request. Rather,
the decision should be made on a case-by-
case basis, wherein the cost is weighed
against the public interest in the disclo-
sure. According to Judge Warren, "I con-
clude it would be a dangerous precedent
for the court to say there is no circum-
stance in which a state agency has a duty
to reprogram public records to make them
accessible to the public." However, he
stated that his ruling is not to be interpre-
ted to require agencies to "do customized
programming." Thus, he ordered the Board
to produce the tape by December 6, the
newspapers to pay for the cost of the pro-
gramming and tape production (not to ex-
ceed $4,080), and the Board to pay the
newspapers' costs and attorneys' fees. At
this writing, the Board has not yet decided
whether to appeal the ruling.

MBC continues to defend the validity
of its new public disclosure policy in Cal-

ifornia Medical Association v. Dixon
Arnett, et al., No. 376275 (Sacramento
County Superior Court). Under the new
policy effective October 1, 1993, the Board
began to disclose felony convictions, med-
ical malpractice judgments in excess of
$30,000, prior discipline (in California
and in other states), and its own completed
investigations once it has decided to pur-
sue disciplinary action and referred the
case to the Attorney General's Office. In
November 1993, CMA filed suit to block
implementation of the policy in its en-
tirety, arguing primarily that the policy
invades constitutionally protected privacy
rights of physicians. On December 2,
1993, the court issued an order which
leaves intact the bulk of the Board's new
policy, temporarily enjoining only the dis-
closure of completed investigations at
point of referral to the Attorney General's
Office; under the court order, these cases
may not be disclosed until the accusation
is filed. [14:1 CRLR 50, 53-55; 13:4 CRLR
1, 56-57; 13:2&3 CRLR 79-81]

On May 11, 1994, CMA filed an
amended petition for writ of mandate in
the matter. The amended pleading repeats
all of CMA's original claims and conten-
tions, and adds a new basis which alleg-
edly restricts MBC from disclosing com-
pleted investigations prior to the filing of
an accusation. Specifically, CMA now ar-
gues that the state Information Practices
Act (IPA), Civil Code section 1798 et seq.,
which governs state agencies' disclosure
of "personal information" they collect on
individuals, prevents MBC from releasing
information on fully investigated cases
which have been referred to the AG's Of-
fice; the term "personal information" is
defined to include "name, social security
number, physical description, home ad-
dress, home telephone number, education,
financial matters, and medical or employ-
ment history." On June 23, MBC filed an
answer to the amended complaint, again
rejecting all of CMA's numerous bases for
relief and asserting that its disclosure pol-
icy is fully authorized by the California
Public Records Act and therefore falls
within a statutory exemption to the IPA.
Since the filing of MBC's answer, the
parties have been engaged in settlement
negotiations.

On June 15, the Medical Board won
the first round in Dixon Arnett, et al. v.
William Dal Cielo, et al., No. 734354-8
(Alameda County Superior Court), an im-
portant case of first impression testing
whether Evidence Code section 1157,
which protects hospital peer review re-
cords from "discovery," is applicable to
administrative subpoenas of the Medical
Board. During an investigation of com-

plaints that an anesthesiologist was prac-
ticing medicine under the influence of nar-
cotics taken from the hospital's supply,
MBC issued an investigative subpoena to
William Dal Cielo, Chief Executive Offi-
cer of Alameda Hospital, for the hospital's
records of the anesthesiologist's drug use
and rehabilitation program history. Assert-
ing that its records are protected under
section 1157, the hospital refused to pro-
duce them. MBC filed an action to compel
compliance with the subpoena. Following
a May 27 hearing, Judge James Lambden
held that section 1157 only protects peer
review records from discovery proceed-
ings in civil actions and that, because the
Medical Board is not a plaintiff or litigant
in civil proceedings and does not engage
in civil discovery proceedings, the records
must be produced. Judge Lambden held:
"If Evidence Code section 1157 were to
be held applicable to investigations con-
ducted by the Medical Board of Califor-
nia, the private physician peer review pro-
cess taking place at local hospitals would
effectively be the sole arbiter of physician
quality control in California, which would
subvert the statutory scheme and the man-
dated duties of the Medical Board of Cal-
ifornia to review the quality of medical
practice carried out by physicians licensed
in California, and to take appropriate ac-
tion to protect the public from substandard
medical practice." Dal Cielo has appealed
Judge Lambden's ruling to the First Dis-
trict Court of Appeal, where it is pending
at this writing.

Through its victory in Kenneally v.
Medical Board of California, 27 Cal. App
4th 489 (Aug. 4, 1994), MBC finally ap-
pears to have secured the courts' blessing
on its long-running disciplinary proceed-
ing against Dr. Leo Kenneally. Its final
disciplinary decision, however, has sparked
controversy among consumer advocates
and has prompted a motion for reconsid-
eration by the Attorney General's Office.

In 1990, DMQ filed an accusation
against Kenneally, charging him with
gross negligence and incompetence in the
performance of abortions on six patients,
three of whom died soon after undergoing
the procedure. In October 1991, Kenne-
ally filed a federal court action which only
served to delay the commencement of his
disciplinary hearing until April 1993
[12:4 CRLR 93-94]; in the meantime, the
Board filed two supplemental accusations
against Kenneally in February 1993,
charging him with gross negligence and
incompetence in the performance of abor-
tions on two additional patients. Just be-
fore the start of his disciplinary hearing in
April 1993, Kenneally filed a state court
suit alleging that the Administrative Pro-
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cedure Act adjudicatory process for re-
voking or suspending a doctor's license
violates the equal protection provision of
the fourteenth amendment because it is
not identical to the procedures which gov-
ern attorney disciplinary proceedings by
the State Bar, especially with regard to the
taking of depositions prior to the hearing.
Specifically, under the State Bar Act, a
lawyer facing disciplinary proceedings
may avail himself/herself of the Civil Dis-
covery Act, including the fight to take
depositions prior to the disciplinary hear-
ing; by contrast, physicians facing disci-
plinary proceedings may not depose
witnesses prior to the hearing under Gov-
ernment Code section 11151 (with limited
exceptions). The trial court agreed with
Kenneally and enjoined the disciplinary
hearing; the Board appealed.

On appeal, the Second District prelim-
inarily held that the proper standard of
reviewing Government Code section 11151
is the rational basis test; although Kenne-
ally argued that the statute should be sub-
ject to strict scrutiny, the Second District
rejected his claim, noting that physicians
are not a suspect class and that, for equal
protection purposes, Dr. Kenneally has no
fundamental right to a prehearing deposi-
tion or to continue to practice his licensed
profession. Examining the legislative his-
tory of section 11151, the court found that
the taking of depositions is restricted in
order to prevent undue delay, expedite the
proceedings, and reduce the overall cost
of disciplinary proceedings for all parties.
Noting that "physicians have a far greater
and immediate impact on the health and
life of those they serve than do attorneys...
[such that] reduction of delay is more im-
perative in physician disciplinary pro-
ceedings than in attorney disciplinary pro-
ceedings," the court held that section
11151 is rationally related to a legitimate
governmental purpose and reversed the
trial court's order.

In the meantime, Administrative Law
Judge Milford A. Maron presided over
Kenneally's disciplinary hearing, which
consumed 38 sessions between May 6,
1993 and February 9, 1994. On May 27,
1994, ALJ Maron issued a proposed deci-
sion in which he evaluated the evidence
submitted on eight cases. In two, the pa-
tients had died; in two others, the patients
had hysterectomies following abortions
performed by Kenneally. In all but one of
the eight cases, ALJ Maron made multiple
findings of gross negligence and incompe-
tence; he further noted that Kenneally's
license has been disciplined twice since
1976. However, he made "special findings
in mitigation and extenuation," including
the fact that Kenneally's abortion clinics

charge low fees to patients who are "with-
out funds or insurance...[t]he community
is underserved and respondent has in his
employ 22 persons at two clinics widely
separated geographically." ALJ Maron
found that Kenneally's clinics "meet current
State requirements for providing abortion
surgeries" and that Kenneally's "complica-
tion rates do not appear to be below aver-
age." According to ALJ Maron, "[t]he
weight of the evidence demonstrates that
respondent is an unselfish and committed
provider serving the poor in a community
that is grossly underserved medically. There
is presently an enormous need for his ser-
vices in the communities which he serves,
where he is the 'price floor' for elective
abortions. The very areas in which his of-
fices are located are those in greatest need of
family planning services. His absence would
make it much more difficult for disadvan-
taged women to obtain such services." In-
stead of recommending revocation of
Kenneally's license, ALJ Maron recom-
mended a suspension of one year and ten
years' probation.

On August 9, DMQ adopted ALJ
Maron's proposed decision, prompting
Women's Advocate Director Jeannette
Dreisbach to call on Governor Wilson to
demand the resignations of the Medical
Board members. "Your Medical Board ap-
pointees are guilty of gross negligence
against women as medical consumers, es-
pecially young, low income minority
women....Based upon the shameful, outra-
geous injustice of today's decision by the
Medical Board to fail to revoke the license
of the infamous Dr. Leo Kenneally, you
must exercise responsible leadership and
fire the Medical Board members for gross
failure to protect women from negligent,
incompetent doctors such as Kenneally."
On September 1, Kenneally's attorney se-
cured a stay of the Board's disciplinary
order pending a September 16 hearing;
simultaneously, the Attorney General's
Office announced that it will petition
DMQ to reconsider its decision and re-
voke Kenneally's license.

In Kerins v. Hartley, 27 Cal. App. 4th
1062 (Aug. 23, 1994), the Second District
Court of Appeal held that damages for
emotional distress due to fear of acquiring
AIDS may be recovered from an infected
health care provider only if the plaintiff is
actually exposed to HIV or AIDS as the
result of the defendant's negligent breach
of duty, and that it is more likely than not
he or she will become HIV-positive or
develop AIDS due to that exposure. The
decision appears to be another in a recent
series of cases cutting into a patient's right
to "informed consent" about medical
treatment. [14:1 CRLR 55]

Jean Kerins consulted Dr. James Gor-
don at the Women's Medical Group of
Santa Monica (WMG) after experiencing
severe abdominal pain. Diagnosis of a fi-
broid tumor was followed by non-invasive
therapy, which proved ineffective. On No-
vember 5, 1986, Gordon performed sur-
gery on Kerins. A detailed operative report
did not indicate that Gordon had sustained
any cuts, or that there were any unusual
occurrences during the surgery. On No-
vember 10, 1986, Gordon received blood
test results indicating HIV seropositivity,
the probable causative agent of AIDS. He
informed the staff at WMG and continued
to actively practice medicine.

Gordon subsequently developed AIDS,
and announced his illness in a television
interview regarding his AIDS discrimina-
tion suit against his WMG partners, who
had refused to allow him to further prac-
tice medicine after recovering from an
AIDS-related illness. His partners also ap-
peared in the same program, commenting
on the frequency with which surgeons cut
or poke themselves during surgery, criti-
cizing Gordon's refusal to obtain in-
formed consent from his patients, and ar-
guing that their patients should be pro-
tected from even a remote risk of exposure
to AIDS.

Within one day of the broadcast, Kerins
underwent an test for HIV seropositivity,
and approximately two weeks later re-
ceived negative test results. Kerins brought
suit against Gordon, his partners, and
WMG, claiming general and punitive
damages based on health care expenses,
lost past and future earnings, and compen-
sation for severe mental anguish and emo-
tional distress which she suffered upon
discovering that Gordon had performed
surgery on her at a time when he was
infected with HIV.

The trial court granted summary judg-
ment in favor of defendants. On appeal, the
Second District allowed recovery of emo-
tional distress damages due to the fear of
developing AIDS for the "reasonable win-
dow of anxiety" between the time that
Kerins learned of Gordon's HIV seropositiv-
ity and the time she received "fear-relieving
information," such as proof of nonexposure
or negative HIV test results. The California
Supreme Court granted review and re-
manded the case to the Second District with
directions to vacate its decision and recon-
sider the case in light of Potter i. Firestone
ire and Rubber Co., 6 Cal. 4th 965 (1993),

a decision on the related issue of whether
emotional distress damages are available for
fear of developing cancer or other illness
from toxic exposure.

On remand, the Second District noted
that Kerins was not claiming Gordon had
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failed to use due care during the surgery,
and that Gordon had complied with the
existing Centers for Disease Control guide-
lines governing performance of exposure-
prone obstetric/gynecological procedures
(which fail to require HIV-infected health
care workers to notify patients of their
condition as part of "informed consent").
The gist of Kerins' claim was that she had
expressed particular concerns to Gordon
about the danger of contracting AIDS and
had even inquired about Gordon's health;
he responded that he went to a gym regu-
larly and jogged every morning-neglect-
ing to mention the possibility that he was
infected with HIV or AIDS. However, the
court rejected her claim. "Assuming for
the very limited purpose of argument that
an independent duty of disclosure was
created by [Kerins'] specific inquiries
about the state of Dr. Gordon's health,
[Kerins'] claim for negligently inflicted
emotional distress damages nevertheless
fails under Potter... .Damages for fear of
AIDS may be recovered in the absence of
physical injury or illness only if the patient
is exposed to HIV or AIDS as a result of
the defendant's negligent breach of a duty
owed to the plaintiff, and the plaintiff's
fear stems from knowledge, corroborated
by reliable medical or scientific opinion,
that it is more likely than not he or she will
become HIV seropositive and develop
AIDS due to the exposure." Since expert
testimony revealed statistically insignifi-
cant risks that a surgeon would transmit
HIV during a surgical procedure and that
Kerins' negative HIV test was 95% accu-
rate, the court found that the surgeon vio-
lated no duty to disclose his HIV risk and
that Kerins' fear of contracting AIDS was
unreasonable as a matter of law, and pre-
cluded her claim for damages due to emo-
tional distress.

In Mir v. Charter Suburban Hospital,
27 Cal. App. 4th 1471 (Aug. 31, 1994), the
Second District Court of Appeal held that
a trial court's finding that a hospital's dis-
ciplinary action against a physician was
not supported by substantial evidence
does not entitle the physician to recover
$45,000 in legal fees.

Jehan Zeb Mir, a cardiothoracic sur-
geon, had staff privileges at Charter Sub-
urban Hospital. In June 1988, the hospital's
Medical Executive Committee filed a state-
ment of charges against Mir and recom-
mended that his admitting privileges be
terminated. A panel of three physicians
(Judicial Review Committee) heard evi-
dence, including expert evidence, con-
cerning the hospital's charges against Mir.
In December 1988, the Judicial Review
Committee rendered a decision against
Mir on only one of the charges involving

a particular patient, and placed Mir on
temporary probation. The hospital's Board
of Directors reviewed and upheld the de-
cision in April 1989. Mir filed a petition
for writ of mandate, claiming in part that
there was no substantial evidence to sup-
port the corrective action taken against
him. The court granted the writ and found
that there was no substantial evidence that
anyone could have done any better than
Mir and the determination of poor medical
judgment could not stand. Charter's ap-
peals were unsuccessful. Following the
resolution of the appeal, Mir filed a mo-
tion in the trial court for an order awarding
attorneys' fees under Business and Profes-
sions Code section 809.9. He contended
that the hospital's conduct in disciplining
him was unreasonable and without foun-
dation. The court granted the motion and
ordered the hospital to pay Mir's attorneys'
fees in the amount of $45,205.

In a 2-1 decision, the Second District
reversed. Because he obtained declaratory
relief from the trial court, the appellate
court found that Mir was a "substantially
prevailing party" under section 809.9.
Under that section, a claimant may request
attorneys' fees and costs if "the other
party's conduct in bringing, defending, or
litigating the suit was frivolous, unreason-
able, without foundation, or in bad faith."
However, the language in the statute is
ambiguous and does not define the terms
"unreasonable" or "without foundation."
The majority concluded that "a grant of a
petition for writ of mandate due to a lack
of substantial evidence does not amount to
a finding that the defense to the petition
was unreasonable or without foundation
so as to merit an award under section
809.9." The court stated that the statute
requires a strong, affirmative showing in
order to uphold sanctions, and that the
legislature did not intend to merely offer
attorneys' fees to all who prevail on a
mandamus petition. The majority also
stated that "[t]o require a hospital to pay a
physician's attorney fees whenever a phy-
sician prevails in a mandamus proceeding
inevitably would chill the peer review pro-
cess....Facing the specter of attorney fees,
hospitals would have to consider taking
the safer course and ignoring all but the
most egregious malfeasance."

In compliance with the court's April 25
order in Engineers and Scientists of Cal-
ifornia (ESC), et al. v. Division of Allied
Health Professions, No. 532588 (Sacra-
mento County Superior Court), the Medi-
cal Board published an August 19 notice
in the California Regulatory Notice Reg-
ister stating that section 1366(b)(4), Title
16 of the CCR, is invalid in its entirety.
The section, which permits unlicensed

medical assistants to perform "automated
visual field testing, tonometry, or other
simple or automated ophthalmic testing"
under certain conditions, was invalidated
by the court due to procedural irregulari-
ties in the rulemaking process. [14:2&3
CRLR 73; 13:4 CRLR 63, 79; 13:2&3
CRLR 85-86, 100]

* RECENT MEETINGS
At its July 29 meeting, the full Board

adopted the Guidelines for Prescribing
Controlled Substances for Intractable Pain
which emerged from the March 1994 "Ef-
fective Pain Management Summit" co-
sponsored by MBC. [14:2&3 CRLR 73-
74] The guidelines begin with a quote
from Business and Professions Code sec-
tion 2241.5(c): "No physician and sur-
geon shall be subject to disciplinary action
by the Board for prescribing or adminis-
tering controlled substances in the course
of treatment of a person for intractable
pain." The guidelines state that physicians
should not fear disciplinary action if they
follow California law, use sound clinical
judgment, and follow accepted profes-
sional standards in the areas of patient
medical history and physical examination,
documentation of the treatment plan and
objectives, informed consent, periodic re-
view of the treatment plan, consultation
with specialists, recordkeeping, and com-
pliance with controlled substances laws
and regulations. At this writing, the Board
plans to publish the new guidelines in the
October 1994 issue of its Action Report
newsletter.

Also on July 29, MBC approved the
expenditure of $45,000 to help finance the
implementation of a recent study by the
Controlled Substance Prescription Advi-
sory Council created by SCR 74 (Presley),
which calls for the replacement of the
state-required triplicate prescription form
for controlled substances with electronic
(computerized) monitoring of controlled
substances prescriptions. MBC is co-
funding the project with the Department
of Justice and the Board of Pharmacy.

State and Consumer Services Agency
(SCSA) Secretary Joanne Corday Kozberg
attended the Board's July 29 meeting to
officially inform it that the Wilson admin-
istration has agreed to sponsor a "Summit
on Health Policy and Resources" to focus
on incentives to enhance the number of
primary care physicians, balance the geo-
graphic distribution of health care provid-
ers, and improve the cross-cultural lan-
guage abilities of health care providers.
The Summit was suggested by MBC mem-
ber Dr. Robert del Junco and his Task Force
on Health Policy and Resources. 113:4
CRLR 63] Kozberg noted that the pro-
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posed Summit provides a unique opportu-
nity to bring together representatives from
several state agencies in attacking a prob-
lem of critical importance; she noted that
the Summit planning committee, which
has begun to meet, includes representa-
tives from SCSA, the Health and Welfare
Agency, Cal-OSHA, DCA, MBC, the Os-
teopathic Medical Board of California, the
Board of Podiatric Medicine, and the
Board of Registered Nursing.

Finally, the Board said farewell to for-
mer MBC President Jacquelin Trestrail
and public member Theresa Claassen, two
longtime MBC members whose terms
have expired.

* FUTURE MEETINGS

October 6-8 in Oxnard (Board retreat).
November 2-4 in San Diego.
February 3-4, 1995 in San Francisco.
May I1- 12, 1995 in Sacramento.
July 28-29, 1995 in Los Angeles.
November 2-3, 1995 in San Diego.

ACUPUNCTURE
COMMITTEE
Executive Officer: Sherry Mehl
(916) 263-2680

T he Acupuncture Committee (AC) was
created by the legislature in 1982. Pur-

suant to the Acupuncture Licensure Act,
Business and Professions Code section
4925 et seq., the Committee issues licenses
to qualified practitioners, establishes stan-
dards for the approval of schools and col-
leges which offer education and training
in the practice of acupuncture, establishes
standards for the approval of tutorial pro-
grams (an alternative training method), re-
ceives and investigates complaints against
licensees, and takes appropriate enforce-
ment action against the licenses of practi-
tioners who have committed disciplinary
violations. The Committee is authorized
to adopt regulations, which appear in Di-
vision 13.7, Title 16 of the California
Code of Regulations (CCR), and submit
them for approval to the Medical Board of
California (MBC).

AC consists of five acupuncturists, two
physicians who have experience in acu-
puncture, and four public members, all of
whom serve three-year terms. The Gover-
nor appoints the five acupuncturists, the
two physicians, and two of the public
members. All of the Governor's appoint-
ments are subject to Senate confirmation;
and the five acupuncturists must represent
a cross-section of the cultural backgrounds
of licensed members of the acupuncturist

profession. The Assembly Speaker and the
Senate Rules Committee each appoint a
public member.

On July 22, Governor Wilson reap-
pointed Marguerite Mei-Yu Hung of Chula
Vista to another term on the Committee.
Hung is a self-employed acupuncturist, and
has served on AC since 1992.

*MAJOR PROJECTS
Performance of Acupuncture by

Other Healings Arts Professionals. At
its August meeting, AC reviewed a June
30 legal opinion by Department of Con-
sumer Affairs (DCA) legal counsel Don
Chang on whether other healing arts pro-
fessionals-including physicians, physi-
cal therapists (PTs), registered nurses
(RNs), dentists, and podiatrists-may
lawfully perform acupuncture within their
scope of practice.

Chang concluded that the practice of
acupuncture falls within a physician's
scope of practice under Business and Pro-
fessions Code section 205 1, which per-
mits physicians to "sever or penetrate the
tissues of human beings and to use any and
all other methods in the treatment of dis-
eases, injuries, deformities, and other
physical and mental conditions." Thus,
according to Chang, physicians may per-
form acupuncture without having to pass
an examination which demonstrates
his/her competency in acupuncture.

As to RNs, Chang noted that Business
and Professions Code section 2725(b) per-
mits registered nurses to provide "direct
and indirect patient care services, includ-
ing, but not limited to, the administration
of medications and therapeutic agents...
ordered by and within the scope of licen-
sure of a physician, dentist, podiatrist, or
clinical psychologist...." Interpreting a
1984 Attorney General's Opinion, Chang
concluded that an RN may perform acu-
puncture as a "therapeutic agent" if in-
structed by a physician, but that "it would
be a departure from the standard of care if
a physician were to order a nurse to admin-
ister acupuncture and the physician did
not possess the knowledge and skill of
acupuncture to direct and supervise the
nurse." Thus, when directing an RN to ad-
minister acupuncture, a physician should be
competent to administer it and supervise its
administration, and should consider the
RN's education, training, and experience
as well.

Although Business and Professions
Code section 2620.5 authorizes PTs to
perform tissue penetration, Chang found
that the purpose of a PT's tissue penetra-
tion is evaluative, not therapeutic. After
analyzing the four acupuncture modalities
which require licensure, Chang concluded

that a PT license does not confer authority
to practice acupuncture, either indepen-
dently or under the supervision of a phy-
sician.

Business and Professions Code section
4947 permits dentists and podiatrists to
practice acupuncture if they have com-
pleted a course of instruction. In accor-
dance with this section, both the Board of
Dental Examiners and the Board of Podi-
atric Medicine have adopted regulations
authorizing their licensees to practice acu-
puncture if they have completed a speci-
fied curriculum approved by the board or
at an AC-approved school. Therefore,
Chang concluded that dentists and podia-
trists who have completed the curriculum
may practice acupuncture within the
scope of their licenses.

1995-96 Budget Change Proposals.
At its August meeting, AC reviewed and
approved two budget change proposals
(BCPs) for 1995-96. The first BCPwould
double the Committee's examination bud-
get to $322,000, in order to allow it to
administer its licensing examination twice
per year instead of once per year. AC's
exam is a two-part test consisting of a
one-day written exam and a two-day clin-
ical component held approximately six
weeks after the written exam. AC seeks to
offer its exam twice per year to enable
candidates who complete their educa-
tional requirements to take the exam (and
candidates who have failed either portion
to retake it) without undue delay which
causes financial hardship. Due to the large
number of candidates who need to pass the
clinical exam, AC also directed Executive
Officer Sherry Mehl to explore the possi-
bility of administering a second clinical
exam in early 1995 just prior to the regu-
larly scheduled clinical exam.

The second BCP would add $141,000
to AC's budget to enable it to hire a con-
tract consultant to perform an occupa-
tional analysis of the practice of acupunc-
ture. An occupational analysis profiles the
tasks actually performed in a particular
trade or profession, and identifies the
knowledge, skills, and abilities needed to
perform them competently. The last occu-
pational analysis of the acupuncture pro-
fession was performed in 1989-90, and
AC needs an updated analysis to ensure
that its current licensing examination is
relevant, valid, and legally defensible.

AC Rulemaking Update. Following
is a status update on several AC rulemak-
ing packages discussed in detail in previ-
ous issues of the Reporter:

* Continuing Education Regulations.
On June 29, AC held a public hearing on
its proposal to overhaul its continuing ed-
ucation (CE) regulations in Division 13.7,

I
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Title 16 of the CCR. Specifically, AC pro-
poses to repeal several of its existing CE
regulations (sections 1399.480, 1399.481,
1399.483, and 1399.484) and replace
them with new regulations which would
clarify AC's CE program. [14:2&3 CRLR
74-751

The Committee received no public com-
ment on the proposed regulatory changes,
and adopted all of them with only one
modification. Specifically, AC modified
proposed section 1399.489(f) to clarify
that instructors of CE courses may accrue
one hour of CE credit for each classroom
hour completed as an instructor of an AC-
approved CE course. On July 5, AC re-
leased this modification for a 15-day pub-
lic comment period ending on July 20.
MBC's Division of Licensing (DOL) ap-
proved these changes at its July 28 meet-
ing. At this writing, AC's proposed changes
to its CE regulations await review and ap-
proval by the Director of the Department
of Consumer Affairs (DCA) and the Of-
fice of Administrative Law (OAL).

- Fee Regulation. On June 23, OAL ap-
proved AC's adoption of section 1399.460,
which creates a license renewal system
based upon licensee birthdate and estab-
lishes a new fee schedule. OAL had pre-
viously disapproved section 1399.460 in
February 1994, but AC revised the lan-
guage and resubmitted it in May. [14:2&3
CRLR 75]

On June 29, AC held a public hearing
on its proposal to revise the fee schedule
established in section 1399.460; among
other things, the revisions reduce AC's
annual license renewal fee from $325 to
$200. Following the hearing, the Commit-
tee unanimously approved the regulatory
changes; DOL approved the changes at its
July 28 meeting. At this writing, the revi-
sions to section 1399.460 await review
and approval by DCA and OAL.

- Examination Languages. Also on
June 23, OAL approved AC's amendments
to section 1399.441, which specifies the
languages in which AC's exam will be
administered. [14:2&3 CRLR 75]

- Transfer Credits. On May 26, OAL
approved AC's amendments to section
1399.436, which clarify the percentage of
transfer credits which may be accepted by
AC-approved training programs from AC-
approved and non-AC-approved schools
and colleges. [14:2&3 CRLR 75]

- Schools'Reports to AC. On May 26,
OAL disapproved AC's amendments to
section 1399.439, which would require
each approved acupuncture school to an-
nually submit to AC a course catalog for
that year with supplemental information
detailing any courses added, deleted, or
significantly changed from the previous

year's curriculum; any changes in faculty,
administration, or governing body; any
major changes in the school facility; and
a statement regarding the school's finan-
cial condition which enables AC to evalu-
ate whether the school has sufficient re-
sources to ensure the capability of the pro-
gram for enrolled students. The amended
regulation also provided that if AC deter-
mines an onsite visit is necessary, the
school is required to reimburse the Com-
mittee for direct costs incurred in conduct-
ing such review and evaluation. OAL re-
jected the proposed amendments because
they are unclear as to the date upon when
schools must submit the specified infor-
mation, and fail to include a finding that
the reporting requirements are necessary
for the health, safety, or welfare of the
people of California as required by Gov-
ernment Code section 11346.53(f).

At its June 29 meeting, AC adopted
modifications to the language of section
1399.439 to require schools to submit a
current course catalog and the other spec-
ified information within 60 days after the
close of the school's fiscal year. The Com-
mittee released the modified language for
an additional 15-day comment ending on
July 20; DOL approved the changes at its
July 28 meeting. On September 21, AC
resubmitted the rulemaking file on section
1399.439 to OAL, where it is pending at
this writing.

U LEGISLATION
SB 2101 (McCorquodale), as amended

July 7, extends until January I, 2000 the
time period during which an independent
consultant is required to administer AC's
licensing examination, with technical ad-
vice and assistance from AC. This bill also
provides that petitions for reinstatement or
modification of penalty may be made after
certain minimum time periods have elapsed
from the date of the decision ordering the
disciplinary action. This bill was signed
by the Governor on September 30 (Chap-
ter 1275, Statutes of 1994).

The following is a status update on
bills reported in detail in CRLR Vol. 14,
Nos. 2 & 3 (Spring/Summer 1994) at pages
76-77:

SB 2036 (McCorquodale), as amended
August 26, creates a "sunset" review pro-
cess for occupational licensing boards
within DCA, requiring each to be compre-
hensively reviewed every four years. SB
2036 imposes an initial "sunset" date of
July 1, 1999 for AC; creates a Joint Leg-
islative Sunset Review Committee which
will review AC's performance approxi-
mately one year prior to its sunset date;
and specifies I I categories of crite;ia
under which AC's performance will be

evaluated. Following review of the agency
and a public hearing, the Committee will
make recommendations to the legislature
on whether AC should be abolished, re-
structured, or redirected in terms of its stat-
utory authority and priorities. The legislature
may then either allow the sunset date to pass
(in which case AC would cease to exist
and its powers and duties would transfer
to DCA) or pass legislation extending the
sunset date for another fouryears. This bill
was signed by the Governor on September
26 (Chapter 908, Statutes of 1994).

SB 1279 (Torres). Existing law pro-
hibits the imposition of monetary liability
on professional societies and members of
peer review committees that review the
quality of various professional health care
services for acts performed within the
scope of the functions of peer review, if
that committee or member acts without
malice, has made a reasonable effort to
obtain the facts, and acts in reasonable
belief his/her action is warranted. As
amended August 25, this bill extends this
prohibition to peer review bodies, and
members of peer review bodies, that re-
view acupuncturists.

Existing law exempts from discovery
as evidence the proceedings and records
of peer review bodies. This bill extends
this exemption to the proceedings and re-
cords of acupuncturist review committees.

Existing law conditionally authorizes
certain licensed health care professionals
to own shares in various professional cor-
porations. This bill similarly authorizes
certain licensed health care professionals
to be shareholders in an acupuncture cor-
poration. This bill was signed by the Gov-
emor on September 25 (Chapter 915, Stat-
utes of 1994).

AB 3765 (Campbell), as amended
April 28, would have required the Medical
Board of California, with the participation
of AC, the California Medical Associa-
tion, the California Naturopathic Associa-
tion, the Osteopathic Medical Board of
California, and the Board of Chiropractic
Examiners, to study and report to the
legislature by July 1, 1995, on the practice
of naturopathy and the desirability of es-
tablishing a "Naturopathic Practitioners
Registration Act." This bill died in com-
mittee.

U RECENT MEETINGS

At AC's May 25 meeting, Committee
Chair Jane Barnett appointed the member-
ship of AC's Executive, Education, En-
forcement, and Examination subcommit-
tees. She also clarified the Committee's
policy on public comment at meetings.
[14:2&3 CRLR 77] Barnett noted AC will
comply with a recent amendment to the
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Bagley-Keene Open Meeting Act which
requires state bodies to hold a public com-
ment period at each meeting, and said that
public comment will not be limited to
items which are on the Committee's
agenda. At the Committee's August 17
meeting, Barnett further noted that once
AC has discussed an item on its agenda,
the item will be open to public comment
before any vote is taken on it by the Com-
mittee.

At AC's August 17 meeting, Executive
Officer Sherry Mehl presented a new draft
of the Committee's consumer brochure for
review. AC members made several sug-
gestions for changes to the brochure,
which will be incorporated into a revised
draft. [1 3:4 CRLR 64; 13:1 CRLR 50] AC
agreed that the revised draft should be
circulated to all members, schools, and
associations for their review; at this writ-
ing, AC is scheduled to revisit this issue at
its October meeting.

Also in August, AC voted to sponsor
several legislative proposals during 1995,
including one provision which would
amend Business and Professions Code
section 4933 to delete the existing require-
ment that MBC approve AC's regulations.
MBC representative Tony Arjil stated that
the Medical Board would probably not
oppose such legislation, but that AC
should work with the California Medical
Association, which has traditionally been
strongly opposed to any separation of AC
from MBC.

* FUTURE MEETINGS

October 18-19 in San Francisco.
January 24, 1995 in Los Angeles.
April 12, 1995 in Sacramento.
July 25, 1995 in San Francisco.
October 25, 1995 in Sacramento.

HEARING AID
DISPENSERS
EXAMINING
COMMITTEE
Executive Officer: Elizabeth Ware
(916) 263-2288

Dursuant to Business and Professions
Code section 3300 et seq., the Hearing

Aid Dispensers Examining Committee
(HADEC) prepares, approves, conducts,
and grades examinations of applicants for
a hearing aid dispenser's license. The
Committee also reviews qualifications of
exam applicants and issues hearing aid
dispenser licenses to qualified individu-
als. HADEC is authorized to take disci-

plinary action against its licensees for stat-
utory and regulatory violations, and may
issue citations and fines to licensees who
have engaged in misconduct. HADEC
functions under the jurisdiction of the
Medical Board of California (MBC); it
submits proposed regulatory changes to
MBC for approval. HADEC's regulations
are codified in Division 13.3, Title 16 of
the California Code of Regulations (CCR).

The Committee consists of seven
members, including four public members.
One public member must be a licensed
physician and surgeon specializing in
treatment of disorders of the ear and certi-
fied by the American Board of Otolaryn-
gology. Another public member must be a
licensed audiologist. Three members must
be licensed hearing aid dispensers.

* MAJOR PROJECTS
McCorquodale Legislation to Merge

HADEC and SPAEC Fails. SB 2037 (Mc-
Corquodale), an omnibus agency restructur-
ing bill which would have-among other
things-merged HADEC with the Speech-
Language Pathology and Audiology Exam-
ining Committee (SPAEC), was killed on
the Senate floor on August 31. The bill, an
outgrowth of the Fall 1993 hearings by the
Senate Subcommittee on Efficiency and
Effectiveness in State Boards and Com-
missions, called for the merger of the two
committees and creation of a new "Speech-
Language Pathology, Audiology, and Hear-
ing Aid Dispensers Board" under the ju-
risdiction of the Medical Board. [14:2&3
CRLR 77-78; 14:1 CRLR 581 The bill was
killed for reasons unrelated to HADEC,
SPAEC, or their proposed merger; it died
after the Senate refused to concur in the
Assembly's removal of a provision to
merge the Cemetery Board with the Board
of Funeral Directors and Embalmers (see
reports on those agencies for related dis-
cussion). Thus, HADEC and SPAEC will
continue to function as separate commit-
tees under the jurisdiction of the Medical
Board.

Enhanced Educational Requirements
for Dispenser Licensure. At its July 22
meeting, HADEC approved a proposal from
its Examination and Continuing Education
Subcommittee which-if enacted by the
legislature-would phase in considerably
enhanced education and training require-
ments for licensure as a hearing aid dis-
penser. [14:2&3 CRLR 78; 14:1 CRLR 59]

Finalized by the Subcommittee at its
July 15 meeting, the proposal would first
require a high school diploma or its equiv-
alent as a prerequisite to licensure; that
provision was included in SB 2037, and
will be responsored by HADEC in 1995.
Effective January 1, 1998, the proposal

would require 60 units of experience and
training beyond high school. This compo-
nent of the proposal involves elimination
of HADEC's existing trainee licensure
program and replacement of the tempo-
rary trainee permit with a field placement
permit; by January I, 2000, licensure can-
didates will be placed in a hearing aid
dispenser's office for practical training as
part of the 60-unit requirement (or may
demonstrate equivalent experience as a
licensed practicing dispenser in another
state or country). Additionally, specific
course completion requirements will be
added by January 1, 2002; and require-
ments for the full 60-unit program will be
specified by January 1, 2004. No other
state or jurisdiction requires the equiva-
lent of an associate of arts degree for licen-
sure as a hearing aid dispenser; however,
HADEC believes that the Canadian prov-
ince of British Columbia plans to require
two years of postsecondary education ef-
fective September 1996. HADEC in-
structed its legal counsel to begin drafting
legislative language to implement its pro-
posal.

Enforcement Report. At HADEC's
July 22 meeting, Committee member Deb-
orah Kelly reported on HADEC's final en-
forcement statistics for fiscal year 1993-94.
HADEC issued 85 citations without fines
and 15 citations with fines; nine of these
citations were dismissed after appeal. Also
during 1993-94, HADEC revoked three
licenses, issued one conditional license,
placed five licenses on probation, and ac-
cepted three voluntary surrenders. A total
of 169 enforcement cases are pending: 37
are being reviewed by a consumer services
representative (CSR) at the Medical
Board's Central Complaint and Investiga-
tion Control Unit; 47 are under formal
investigation by an MBC investigator;
two are being reviewed by an expert con-
sultant; 68 investigations have been for-
warded to HADEC's Executive Officer;
seven fully investigated cases are pending
at the Attorney General's Office; and the
Attorney General has filed an accusation
in another eight cases.

Kelly also presented a "case aging re-
port" compiled by the Medical Board on
the lengthy enforcement process. The re-
port outlines the average total number of
days HADEC cases spend in each of the
six stages of enforcement. First, the report
indicates that complaints against HADEC
licensees sit at the MBC CSR stage for an
average of 131 days, followed by a 457-
day investigation period. Quality of care
cases are usually submitted to an outside
expert, which takes an average of 239
days. Completed investigations must be
approved by HADEC's Executive Officer,

6 California Regulatory Law Reporter - Vol. 14, No. 4 (Fall 1994)



REGULATORY AGENCY ACTION

which takes an average of 18 days. Once
forwarded to the Attorney General's Of-
fice, cases sit for an average of 366 days
before the formal accusation is filed, and
then spend another 252 days at the AG's
Office during the hearing and post-hear-
ing decisionmaking process. Thus, it takes
an average of 1,211 days-or 3.3 years-
from the time a complaint is received until
the filing of the accusation, and over four
years from complaint receipt to final dis-
ciplinary decision. Much to HADEC's
frustration, only 18 days of those four
years are within the offices and control of
HADEC, and the complaint cannot be
made public until the accusation is filed.
HADEC has made some progress in re-
ducing the average time of this process
through its utilization of investigators
from the Department of Consumer Affairs'
(DCA) Division of Investigation instead of
MBC investigators; additionally, effective
July 1, HADEC took over its own com-
plaint processing and mediation.

Licensing Report. At HADEC's July
22 meeting, Licensing Coordinator Yvonne
Crawford reported on the Committee's li-
censing statistics. Between March 31 and
July 15, 30 temporary licenses were is-
sued, bringing the total number of tempo-
rary licenses to 101. During the same
timeframe, 24 permanent licenses were
issued. As of July 15, HADEC's cumula-
tive license figures include 1,517 current
licenses, 672 delinquent licenses, and 37
revoked licenses. Also during the same
timeframe, 35 branch licenses were is-
sued, bringing that cumulative total, as of
July 15, to 197 current licenses and 638
delinquent licenses.

* LEGISLATION
The following is a status update on

bills reported in detail in CRLR Vol. 14,
Nos. 2 & 3 (Spring/Summer 1994) at pages
78-79:

SB 2037 (McCorquodale), as amended
August 30, would have (among other things)
merged HADEC and SPAEC into a single
board under the jurisdiction of MBC. This
bill died on the Senate floor on August 31
(see MAJOR PROJECTS).

SB 2036 (McCorquodale), as amended
August 26, creates a "sunset" review pro-
cess for occupational licensing boards
within DCA, requiring each to be compre-
hensively reviewed every four years. SB
2036 imposes an initial "sunset" date of
July 1, 1999 on HADEC; creates a Joint
Legislative Sunset Review Committee
which will review HADEC's performance
approximately one year prior to its sunset
date; and specifies II categories of criteria
under which HADEC's performance will
be evaluated. Following review of the

agency and a public hearing, the Commit-
tee will make recommendations to the
legislature on whether HADEC should be
abolished, restructured, or redirected in
terms of its statutory authority and priori-
ties. The legislature may then either allow
the sunset date to pass (in which case
HADEC would cease to exist and its pow-
ers and duties would transfer to DCA) or
pass legislation extending the sunset date
foranother four years. This bill was signed
by the Governor on September 26 (Chap-
ter 908, Statutes of 1994).

AB 1392 (Speier), as amended August
17, is no longer relevant to HADEC.

U RECENT MEETINGS

At HADEC's July 22 meeting, Com-
mittee staff reported that a total of 59 candi-
dates took the computerized version of
HADEC's written examination between
April and June of 1994; of these candi-
dates, 36 passed for a pass rate of 61%.
The electronic administration of HADEC's
written exam by Assessment Systems, Inc.
(ASI) began on April 8. [14:2&3 CRLR 79;
14:1 CRLR 58-59] A total of 43 candidates
took HADEC's practical exam on June 25
in Sacramento; of those, 29 passed for a
67% pass rate. Of seven applicants retak-
ing the exam, six passed. The overall pass
rate for this examination is 7% lower than
the November 1993 practical examina-
tion, while the retake pass rate is higher
than any previous examination and 18%
higher than the November 1993 examina-
tion.

Since the July meeting, the administra-
tion of HADEC's written exam in elec-
tronic form has run into some problems.
Although the Committee believes the com-
puterized format is an excellent means of
testing and is being successfully utilized,
HADEC received a September 14 letter
from ASI which the Committee believes
is a departure from the agreement between
HADEC and ASI. HADEC says the orig-
inal contract provided that testing would
be available at least once per week at each
of five ASI testing centers, that testing
would be available to candidates within
3-14 days of their request, and that any
changes to that schedule must be negoti-
ated in advance and approved by both
HADEC and ASI in writing. However,
ASI informed HADEC of a change in the
exam schedule effective September 17,
limiting exam administration to only once
per month at each of the five testing cen-
ters. HADEC states that it did not agree to
this change nor was it consulted in ad-
vance. At this writing, HADEC is deciding
on its response to this schedule change, and
the Examination and Continuing Educa-
tion Subcommittee is scheduled to discuss

the issue at its scheduled October 18 meet-
ing.

At HADEC's July 22 meeting, staff
distributed the final printed version of the
Committee's Revised Disciplinary Guide-
lines and Model Disciplinary Orders. The
guidelines are intended to provide guid-
ance to deputy attorneys general, admin-
istrative law judges, and HADEC itself as
to the Committee's preferred sanction for
any given violation of HADEC's statute
or regulations.

Also in July, HADEC reelected Keld
Helmuth as Committee Chair and Betty
Cordoba as Vice-Chair.

* FUTURE MEETINGS

November 18 in Sacramento.

PHYSICAL THERAPY
EXAMINING
COMMITTEE
Executive Officer: Steven Hartzell
(916) 263-2550

T he Physical Therapy Examining Com-
mittee (PTEC) is a six-member board

responsible for examining, licensing, and
disciplining 16,749 physical therapists
and 3,225 physical therapist assistants.
The Committee is comprised of three pub-
lic and three physical therapist members.
PTEC is authorized under Business and
Professions Code section 2600 et seq.; the
Committee's regulations are codified in
Division 13.2, Title 16 of the California
Code of Regulations (CCR). The Commit-
tee currently functions under the general
oversight of the Medical Board of Califor-
nia (MBC).

Committee licensees presently fall into
one of three categories: physical therapists
(PTs), physical therapist assistants (PTAs),
and physical therapists certified to prac-
tice kinesiological electromyography or
electroneuromyography.

PTEC also approves physical therapy
schools. An exam applicant must have
graduated from a Committee-approved
school before being permitted to take the
licensing exam. There is at least one
school in each of the 50 states and Puerto
Rico whose graduates are permitted to
apply for licensure in California.

On August 15, Governor Wilson ap-
pointed Gerald Kaufman of San Diego as
the Committee's newest PT member.

U MAJOR PROJECTS

Supervision Requirements. On August
26, PTEC once again published notice of
proposed amendments to section 1398.44,
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Division 13.2, Title 16 of the CCR, to estab-
lish protocols and requirements for PTs' ad-
equate supervision of PTAs. For several
years, PTEC has attempted to draft and
adopt a regulatory definition of "adequate
supervision" by a PT over a PTA. PTEC's
earlier drafts set forth separate requirements
for the inpatient/outpatient facility setting
and the home health care setting, and in-
cluded a requirement that, in the inpa-
tient/outpatient facility setting, the supervis-
ing physical therapist (SPT) must be present
in the same facility with the PTA at least 50%
of any work week or portion thereof the PTA
is on duty. These proposals generated strong
opposition by the California Chapter of the
American Physical Therapy Association,
such that PTEC finally dropped them in Jan-
uary 1994 [14:2&3 CRLR 80] and re-
drafted the entire regulation.

As published on August 26, the proposed
amendments eliminate the 50% actual pres-
ence requirement and do not appear to dif-
ferentiate between inpatient/outpatient facil-
ity settings and the home health care setting.
Proposed section 1398.44 would require the
licensed SPT to be readily available in per-
son or via electronic means to the PTA at
all times for advice, assistance, and in-
struction. The SPT must initially evaluate
each patient prior to the provision of phys-
ical therapy treatment by the PTA, and
document the evaluation and the date of
the next scheduled reevaluation in the
patient's record. Based on the evaluation
and other information available to the PT,
the SPT must formulate and record in each
patient's record a treatment program, and
determine which elements thereof may be
delegated to the PTA; the SPT must sign
the treatment program. The SPT must re-
evaluate the patient as determined neces-
sary in the initial evaluation, modify the
treatment program as necessary, and doc-
ument and sign each reevaluation in the
patient's record.

The proposed amendments further
provide that the SPT and PTA must con-
duct a case conference on each patient
prior to the PTA providing care; the SPT
must document the case conference in the
patient's record. The SPT must provide
treatment at least monthly, or more fre-
quently if necessary, on each patient being
seen by the PTA; the SPT must document
and sign the treatment in the patient's re-
cord. Each week, the SPT and PTA must
conduct a case conference on all patients.
In case of the patient's unanticipated med-
ical complications, regression, and/or lack
of progress, the SPT must determine the
patient's condition and appropriate fol-
low-up. The SPT must document and sign
the case conference and any appropriate
follow-up actions in the patient's record.

At this writing, PTEC is scheduled to
hold a public hearing on the proposed
amendments to section 1398.44 on Octo-
ber 13.

Personnel Identification. On August
26, PTEC published notice of its intent to
adopt new section 1398.11, Division 13.2,
Title 16 of the CCR. This section would
require PTs, PTAs, applicants for PT and
PTA licenses, and aides who provide PT
services to wear an identification badge to
indicate their title. This regulation would
not apply to sole PT offices which do not
employ supportive personnel to assist in
patient-related PT services.

At this writing, PTEC is scheduled to
hold a public hearing on proposed section
1398.11 on October 13.

Exam Fee Increases. Also on August
26, PTEC published notice of its intent to
amend sections 1399.50 and 1399.52, Di-
vision 13.2, Title 16 of the CCR. The
amendment to section 1399.50 would in-
crease the PT examination and re-exami-
nation fees from $140 to $225; the amend-
ment to section 1399.52 would increase
the PTA examination and re-examination
fees from $140 to $225. PTEC will hold a
public hearing on these proposed fee in-
creases on October 13.

Other PTEC Rulemaking. The fol-
lowing is a status update on other PTEC
rulemaking proceedings reported in detail
in previous issues of the Reporter:

- Physical Therapy Aide Supervision.
In January 1994, PTEC adopted amend-
ments to section 1399 and the addition of
section 1399.1, to stiffen the supervision
requirements for physical therapy aides,
unlicensed individuals who may be em-
ployed by PTs to perform both patient-re-
lated and non-patient-related tasks. The
amendments to section 1399 require a man-
datory evaluation of the patient by the SPT
prior to the initiation of care by the aide, as
well as a written treatment program in which
specific patient-related tasks are assigned to
the aide. New section 1399.1 would restrict
a PT to supervising not more than one aide
who is performing a patient-related task at
any one time. [14:2&3 CRLR 80] On Sep-
tember 8, PTEC submitted the rulemaking
file on these changes to the Office of Ad-
ministrative Law (OAL), where they are
pending at this writing.

- PTA Training and Experience Re-
quirements. Also in January 1994, PTEC
adopted proposed amendments to section
1398.47, which describe numerous combi-
nations of training and experience which
PTEC believes are equivalent to its educa-
tion requirements for PTAs. The amend-
ments also specify that, after June 30, 1996,
applicants for PTA approval must have
gained a significant portion of any quali-

fying work experience under the immedi-
ate supervision of a licensed PT in an acute
care inpatient facility. [14:2&3 CRLR 80-
81] On September 8, PTEC submitted the
rulemaking file on these changes to OAL,
where they are pending at this writing.

- ENMG and KEMG Certification
Regulations. On August 29, OAL approved
PTEC's amendments to sections 1399.61
through 1399.67, its requirements for spe-
cialty certification in electroneuromyogra-
phy (ENMG) and kinesiological electromy-
ography (KEMG). The amendments estab-
lish ENMG and KEMG as two distinct spe-
cialties with separate certification require-
ments and examinations. [14:2&3 CRLR
81; 14:1 CRLR 61-62]

- Consistent Standards for Credential
Evaluation Services Reports. On Septem-
ber 9, OAL approved PTEC's amendment
to section 1398.25, which set standards for
the review of the licensure applications
and documents of foreign-trained PTs by
approved credential evaluation services.
[14:2&3 CRLR 81; 14:1 CRLR 62]

At PTEC's August meeting, Depart-
ment of Consumer Affairs (DCA) Super-
vising Counsel Dan Buntjer recommended
further amendments to section 1398.25.
Specifically, Buntjer suggested that PTEC
adopt both a standardized format for re-
porting by credential evaluation services
and criteria for the approval and disap-
proval of such services. PTEC directed
staff to draft regulatory language to imple-
ment Buntjer's suggestions for review at
its October 13 meeting.

*LEGISLATION
The following is a status update on

bills reported in detail in CRLR Vol. 14,
Nos. 2 & 3 (Spring/Summer 1994) at pages
81-82:

AB 2836 (Snyder), as amended Au-
gust 24, requires PTEC to adopt regula-
tions setting forth standards and require-
ments regarding a PT's supervision of an
aide and a PTA, and authorizes a PT to
utilize the services of one aide engaged in
patient-related tasks, as defined. This bill
requires that the maximum number of
PTAs that may be supervised by a PT is
two, but authorizes PTEC-under certain
circumstances-to permit the supervision
of a greater number of PTAs, not to exceed
twice the number of PTs employed by a
facility at any one time. This bill pre-
scribes the manner in which a PT is re-
quired to supervise an aide performing
patient-related tasks, and requires that the
PT provide direct service to a patient for
whom an aide is performing patient-re-
lated tasks.

This PTEC-sponsored bill also revises
the standards for licensure as a PT or for

California Regulatory Law Reporter - Vol. 14, No. 4 (Fall 1994)



REGULATORY AGENCY ACTION

approval as a PTA, and revises the require-
ments for practice while an applicant for
licensure is a "physical therapist license
applicant" or while an applicant for ap-
proval is a "physical therapist assistant
applicant." The bill provides that upon the
failure of an applicant for licensure as a PT
or a PTA to satisfy subsequent licensure
requirements, when the applicant is tem-
porarily performing the duties of a physi-
cal therapist or assistant as authorized by
existing law, the privilege to perform
those duties terminates upon notice by
certified mail, return receipt requested.

Existing law authorizes an applicant
for licensure who fails to pass the exami-
nation to, in certain circumstances, be re-
examined three times before paying an
additional reexamination fee. This bill in-
stead authorizes applicants who fail to
pass the examination to take another ex-
amination, and requires that they pay the
reexamination fee.

Existing law requires PTEC to approve
certain schools of physical therapy and
schools for PTAs in accordance with spec-
ified standards. This bill revises the stan-
dards for approval of physical therapy ed-
ucation programs and PTA education pro-
grams. This bill was signed by the Gover-
nor on September 27 (Chapter 956, Stat-
utes of 1994).

SB 2036 (McCorquodale), as amended
August 26, creates a "sunset" review pro-
cess for occupational licensing boards
within DCA, requiring each to be compre-
hensively reviewed every four years. SB
2036 imposes an initial "sunset" date of
July 1, 1999 for PTEC; creates a Joint Leg-
islative Sunset Review Committee which
will review PTEC's performance approxi-
mately one year prior to its sunset date;
and specifies II categories of criteria under
which PTEC's performance will be eval-
uated. Following review of the agency and
a public hearing, the Committee will make
recommendations to the legislature on
whether PTEC should be abolished, re-
structured, or redirected in terms of its
statutory authority and priorities. The
legislature may then either allow the sun-
set date to pass (in which case PTEC
would cease to exist and its powers and
duties would transfer to DCA) or pass
legislation extending the sunset date for
another four years. This bill was signed by
the Governor on September 26 (Chapter
908, Statutes of 1994).

SB 437 (Hart), as amended August 22,
would have authorized a physician prac-
ticing in certain specialties or having cer-
tain medical training, and who provides
physical therapy as part of his/her prac-
tice, to use one unlicensed aide to perform
patient-related tasks at any given time to

assist with physical therapy, as long as,
when performing these functions, the aide
is at all times under the orders, direction,
and immediate supervision of the physi-
cian. This bill died in committee.

* RECENT MEETINGS

At its August 5 meeting, PTEC re-
viewed a memorandum of understanding
between DCA and PTEC regarding PTEC's
use of DCA's Division of Investigation
(DOI) to handle complaint intake and in-
vestigative services for PTEC; the new
arrangement represents a transfer of these
responsibilities from MBC to DOI. Under
the new arrangement, DCA will provide
toll-free complaint intake services, triage
of jurisdictional and nonjurisdictional in-
quiries and complaints through the use of
an expert reference system and according
to guidelines establishes by PTEC, and
investigative services for certain types of
cases specified by PTEC. DCA will also
handle specified duties related to the mail-
ing and tracking of licensure applications,
but PTEC will retain responsibility for
screening applications for licensure. The
agreement became effective on July 1.

Also on August 5, PTEC reviewed its
enforcement statistics for fiscal year 1993-
94. PTEC received a total of 176 complaints
against its licensees, filed 13 accusations,
and took a total of 12 disciplinary actions
(including six revocations plus four sus-
pensions).

PTEC devoted its August 6 meeting to
a strategic planning session during which
it discussed its goals, objectives, and mis-
sion and vision statements. Several of the
goals proposed include the enhancement
of PTEC's autonomy, including control
over its complaint investigation and dis-
cipline functions; completion of the in-
vestigative process within 90 days of re-
ceipt of a complaint and of the disciplinary
process within six months from receipt of
a complaint; improvement of its policy
and procedure manuals; education of the
public and licensees about PTEC's func-
tion; continual upgrading of its licensing
exams relative to the changing educa-
tional environment; and improving its re-
lationship with other health care licensing
boards. Following considerable discus-
sion, the Committee decided to defer
adoption of its goals, objectives, mission
statement, and vision statement to its Oc-
tober 13 meeting.

* FUTURE MEETINGS

October 13 in Santa Clara.
February 3, 1995 (location undecided).
May 23, 1995 (location undecided).
August 4, 1995 (location undecided).
October 26, 1995 in San Diego.

PHYSICIAN ASSISTANT
EXAMINING
COMMITTEE
Executive Officer: Ray Dale
(916) 263-2670

T he legislature established the Physi-
cian Assistant Examining Committee

(PAEC) in Business and Professions Code
section 3500 et seq., in order to "establish
a framework for development of a new
category of health manpower-the physi-
cian assistant." Citing public concern over
the continuing shortage of primary health
care providers and the "geographic mal-
distribution of health care service," the
legislature created the physician assistant
(PA) license category to "encourage the
more effective utilization of the skills of
physicians by enabling physicians to del-
egate health care tasks...."

PAEC licenses individuals as PAs, al-
lowing them to perform certain medical
procedures under a physician's supervi-
sion, including drawing blood, giving in-
jections, ordering routine diagnostic tests,
performing pelvic examinations, and as-
sisting in surgery. PAEC's objective is to
ensure the public that the incidence and
impact of "unqualified, incompetent, fraud-
ulent, negligent and deceptive licensees of
the Committee or others who hold them-
selves out as PAs [are] reduced." PAEC's
regulations are codified in Division 13.8,
Title 16 of the California Code of Regula-
tions (CCR).

PAEC's nine members include one
member of the Medical Board of Califor-
nia (MBC), a physician representative of
a California medical school, an educator
participating in an approved program for
the training of PAs, one physician who is
an approved supervising physician of PAs
and who is not a member of any division
of MBC, three PAs, and two public mem-
bers. PAEC functions under the jurisdic-
tion and supervision of MBC.

*MAJOR PROJECTS
Fee Reduction for Supervising Phy-

sicians Approved. On June 3, the Office
of Administrative Law approved PAEC's
proposed amendments to section 1399.553,
Division 13.8, Title 16 of the CCR. These
revisions, which became effective on July 3,
reduce PAEC's supervising physician (SP)
fees to a $25 application fee (previously
$50), a $75 approval fee (previously $100),
and a $100 biennial renewal fee (previously
$150). [14:2&3 CRLR 82; 14:1 CRLR 63]
Since July 3, PAEC has implemented the
revisions by changing its application form
and advising its cashiering section of the
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new fees. PAEC plans to eventually elim-
inate all SP fees and support the SP pro-
gram solely from PA licensing fees.

Citation and Fine Regulations. At
PAEC's July meeting, staff presented the
Committee with draft citation and fine
regulations. The proposed regulations are
modeled closely after similar rules recently
adopted by the Medical Board [14:2&3
CRLR 69; 14:1 CRLR 63], and allow
PAEC's Executive Officer to levy cita-
tions and/or fines between $100 to $2,500
per infraction for minor violations. Cur-
rently, PAEC's options for disciplining
minor infractions are a private letter of
reprimand to the licensee or a full-blown
disciplinary action prosecuted by the At-
torney General. PAEC believes that im-
plementation of citation and fine regula-
tions will provide an efficient, cost-effec-
tive tool for disciplining minor infrac-
tions. PAEC staff will modify the pro-
posed language per Committee direction
given at its July meeting, publish the pro-
posed rules for public comment, and
hopes to hold a public hearing on the
proposed regulatory changes at its January
1995 meeting.

* LEGISLATION

SB 1239 (Russell), as amended August
25, authorizes health care providers who
experience significant exposure to blood
or other potentially infectious materials of
a patient to be informed of the HIV status
of that patient. In order to allow such
information access, this bill authorizes the
blood or other tissue or material of a pa-
tient to be tested for HIV pursuant to a
prescribed procedure, either with or with-
out that patient's consent. This bill does
not authorize disclosure of the patient's
identity. It does, however, exempt a health
care provider from civil or criminal liabil-
ity and from professional disciplinary ac-
tion for performing an HIV test on a pa-
tient, and for disclosing the HIV status of
that patient to prescribed persons so long
as the health care provider believes in
good faith that his/her actions are consis-
tent with the bill's provisions. This bill
was signed by the Governor on September
20 (Chapter 708, Statutes of 1994).

AB 3592 (Umberg), as amended May
27, provides that any person who inten-
tionally harasses another person's child or
ward, because of that person's employ-
ment, is guilty of a misdemeanor. This bill,
supported by the California Medical As-
sociation and the California Association
of Hospitals and Health Care Systems,
responds to increased violence and threats
of violence suffered by health care profes-
sionals and their families as a result of the
debate over reproductive rights. This bill

is of particular significance to PAs who
work in family planning clinics. The Gov-
ernor signed this bill on September II
(Chapter 529, Statutes of 1994).

The following is a status update on
bills reported in detail in CRLR Vol. 14,
Nos. 2 & 3 (Spring/Summer 1994) at page
83:

SB 1642 (Craven), as amended Au-
gust 11, authorizes a licensed physician
approved to supervise a PA (the supervis-
ing physician or "SP") to delegate to a PA
under his/her supervision, and in a manner
determined by the SP, the authority to
administer or provide medication to a pa-
tient or transmit a prescription from the SP
to a person who may lawfully furnish the
medication or medical device to the pa-
tient; requires, prior to delegating pre-
scription transmittal authority to a PA, the
SP to adopt a written, practice-specific
formulary and protocols that specify all
criteria to be considered for use of a par-
ticular drug or device, and any contraindi-
cations for the drug or device; requires any
SP's prescription that is transmitted by the
PA to be based on either the physician's
order for the particular patient or for a drug
listed in the formulary; prohibits a PA
from administering, providing, or trans-
mitting a prescription for Schedule I1
through Schedule V controlled substances
without an order from the SP; imposes
other requirements regarding the content
of the prescription transmittal order; and
provides that when transmitting a pre-
scription, the PA is acting on behalf of and
as an agent for the SP. This bill was signed
by the Governor on September 27 (Chap-
ter 968, Statutes of 1994).

SB 2036 (McCorquodale), as amended
August 26, creates a "sunset" review pro-
cess for occupational licensing boards
within the Department of Consumer Af-
fairs (DCA), requiring each to be compre-
hensively reviewed every four years. SB
2036 imposes an initial "sunset" date of
July 1, 1999 for PAEC; creates a Joint
Legislative Sunset Review Committee
which will review PAEC's performance
approximately one year prior to its sunset
date; and specifies I I categories of criteria
under which PAEC's performance will be
evaluated. Following review of the agency
and a public hearing, the Committee will
make recommendations to the legislature
on whether PAEC should be abolished,
restructured, or redirected in terms of its
statutory authority and priorities. The
legislature may then either allow the sun-
set date to pass (in which case PAEC
would cease to exist and its powers and
duties would transfer to DCA) or pass
legislation extending the sunset date for
another four years. This bill was signed by

the Governor on September 26 (Chapter
908, Statutes of 1994).

AB 1392 (Speier), as amended August
17, is no longer relevant to PAEC.

* RECENT MEETINGS
At its July meeting, PAEC discussed

the possibility of modifying its SP appli-
cation form not only to reflect the new fee
level (see MAJOR PROJECTS) but also
to request more information about past
offenses of the applicant SP. [14:2&3 CRLR
83-84] DCA legal counsel Anita Scuri will
research whether a request for information
about an applicant's past history of mental
illness can be done in compliance with the
federal Americans with Disabilities Act
and report her findings to the Committee.
PAEC also considered requesting a letter
of good standing from each state where the
applicant SP has been licensed to practice
medicine. At this writing, PAEC's Execu-
tive and Budget Subcommittee plans to
review the viability of these policies at its
September 25 meeting in San Diego and
subsequently report to the Committee.

Also in July, PAEC evaluated its
eleven objectives for 1994. [14:2&3 CRLR
84] The Committee believes it meets all
but two of the objectives: (I) investigate
how to increase utilization of PAs by phy-
sicians, and (2) develop educational
guidelines for use by SPs and encourage
SPs to provide continuing education to
PAs. At this writing, PAEC plans to meet
with Len Silvey, Inc., a private, state-rec-
ommended consulting company, on Octo-
ber 6 in order to articulate its mission
statement and its goals and objectives for
1994-95. The results of this consultation
will be presented and discussed at the
Committee's October 7 meeting.

PAEC Analyst and Enforcement Coor-
dinator Glenn Mitchell reviewed the
Committee's enforcement statistics. As of
June 30, 10 complaints against PAs were
being reviewed by the Medical Board's
Central Complaint and Investigation Con-
trol Unit, 48 complaints were under active
investigation, and 13 cases were pending
at the Attorney General's Office at some
point in the adjudication stage. In fiscal
year 1993-94, PAEC disciplined nine li-
censees, three of which were outright re-
vocations of the license; 14 PAs are on
probation.

Also at the July meeting, PAEC Vice-
Chair and public member Ruth Ann
Kahlert announced that she has chosen to
work on other Committee projects instead
of the PAEC newsletter. Committee mem-
ber Dr. Caroline Lytle will serve as editor
of the newsletter, effective October I,
1994. The Committee discussed the pos-
sibility of discontinuing the newsletter,
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but decided it plays a useful role as a
disciplinary tool.

In the wake of the dissolution of the
Medical Board's Division of Allied Health
Professions per SB 916 (Presley) [13:4
CRLR 68], PAEC has decided to maintain
close alliance with the Medical Board.
Prior to the July 1 commencement of fiscal
year 1994-95, PAEC negotiated a contract
for continued shared services with the
Medical Board. PAEC views this alliance
as logical, noting the nature of the PA-phy-
sician relationship and the parallel inves-
tigation procedures undertaken by the two
agencies.

0 FUTURE MEETINGS
October 7 in Sacramento.

BOARD OF PODIATRIC
MEDICINE
Executive Officer:
James Rathlesberger
(916) 263-2647

T he Board of Podiatric Medicine (BPM)
of the Medical Board of California

(MBC) regulates the practice of podiatry
in California pursuant to Business and
Professions Code section 2460 et seq.
BPM's regulations appear in Division
13.9, Title 16 of the California Code of
Regulations (CCR).

The Board licenses doctors of podiat-
ric medicine (DPMs), administers two li-
censing examinations per year, approves
colleges of podiatric medicine, and en-
forces professional standards by initiating
investigations and disciplining its licenti-
ates, as well as administering its own di-
version program for DPMs. The Board
consists of four licensed podiatrists and
two public members.

At this writing, BPM is functioning
with only five members; one public mem-
ber position is vacant. As the appointing
authority for the vacant position is the
Senate Rules Committee, BPM Executive
Officer Jim Rathlesberger wrote Senate
President pro Tempore Bill Lockyer in
February 1994, urging him to expedite the
appointment of a public member with no
professional, financial, or personal ties to
BPM licensees.

* MAJOR PROJECTS
Amendments to Citation and Fine

Regulations Awaiting Approval. Fol-
lowing a public hearing at its May 6 meet-
ing, BPM adopted proposed amendments
to section 1399.698, Division 13.9, Title
16 of the CCR, the Board's citation and

fine regulations. The existing regulations
permit BPM's Executive Officer to issue
citations for specified violations of the
Business and Professions Code, the Health
and Safety Code, and the California Code
of Regulations, and set forth two ranges of
fines (from $100 to $1,000, and from
$1,100 to $2,500) which may be assessed
for the violation of specified sections.
BPM's proposed regulatory changes add
specific sections of law currently ex-
cluded from the regulations, and provide
greater latitude in determining the exact
amount of the fine to be imposed. The
changes extend BPM's cite and fine au-
thority to all appropriate sections of law
and conform to the citation and fine pro-
gram recently adopted by MBC. [14:2&3
CRLR 84; 14:1 CRLR 51]

Because it adopted the proposed regu-
latory changes with minor modifications,
BPM released the modified language for
an additional 15-day public comment pe-
riod which ended on June 13. At this writ-
ing, the rulemaking record on the pro-
posed regulatory change is being prepared
for submission to the Medical Board, the
Department of Consumer Affairs (DCA),
and the Office of Administrative Law for
review and approval.

Public Disclosure Regulations. On
September 16, BPM published notice of
its intent to adopt new section 1399.700,
Title 16 of the CCR, which would estab-
lish BPM's public disclosure policy in
regulation. [13:2&3 CRLR 92]

Under section 1399.700, BPM will dis-
close the following information regarding
any podiatrist licensed in California: cur-
rent status of the license, issuance and
expiration date of the license, podiatric
medical school of graduation, and date of
graduation; whether a disciplinary case has
been referred to the Attorney General's Of-
fice for the filing of an accusation, tempo-
rary restraining order, or interim suspen-
sion order and, if so, the nature of the
allegation and an appropriate disclaimer;
any public document filed against the po-
diatrist, including but not limited to accu-
sations, decisions, temporary restraining
orders, interim suspension orders, cita-
tions, and public letters of reprimand;
medical malpractice judgments in excess
of $30,000 reported to the Board on or after
January 1, 1993, including the amount of the
judgment, the court of jurisdiction, the case
number, a brief summary of the circum-
stances as provided by the insurance com-
pany, and an appropriate disclaimer; dis-
cipline imposed by another state or the
federal government reported to the Board
on or after January 1, 1993, including the
discipline imposed, the date of the discipl-
ine, the state where the discipline was

imposed, and an appropriate disclaimer;
California felony convictions reported to
the Board on or after January 1, 1993,
including the nature of the conviction, the
date of conviction, the sentence (if known),
the court of jurisdiction, and an appropri-
ate disclaimer; and information regarding
accusations filed and withdrawn.

At this writing, BPM is expected to
conduct a public hearing on proposed sec-
tion 1399.700 at its November 4 meeting
in Los Angeles.

* LEGISLATION
The following is a status update on

bills reported in detail in CRLR Vol. 14,
Nos. 2 & 3 (Spring/Summer 1994) at page
85:

SB 1775 (Presley), as amended Au-
gust 25, changes the name of MBC's
Committee on Allied Health Professions
to the Committee on Affiliated Healing
Arts Professions.

Existing law sets forth the require-
ments for issuance of a certificate to prac-
tice podiatric medicine, including one
year of postgraduate podiatric surgical
training in a general acute care facility;
existing law also requires B PM to approve
podiatric residency programs. This bill re-
vises the requirements for issuance of a
certificate to include one year of postgrad-
uate podiatric medical and podiatric surgi-
cal training in a general acute care hospi-
tal. This bill also requires BPM, on and
after January 1, 1998, to approve only those
podiatric residencies approved by the Coun-
cil on Podiatric Medical Education or
other organization designated by BPM,
provided that the organization requires
entry-level podiatric residencies to in-
clude podiatric surgical training. This bill
was signed by the Governor on September
30 (Chapter 1206, Statutes of 1994).

SB 2036 (McCorquodale), as amended
August 26, creates a "sunset" review pro-
cess for occupational licensing boards
within DCA, requiring each to be compre-
hensively reviewed every four years. SB
2036 imposes an initial "sunset" date of
July 1, 1999 for BPM; creates a Joint
Legislative Sunset Review Committee
which will review BPM's performance ap-
proximately one year prior to its sunset
date; and specifies 11 categories of criteria
under which BPM's performance will be
evaluated. Following review of the agency
and a public hearing, the Committee will
make recommendations to the legislature
on whether BPM should be abolished, re-
structured, or redirected in terms of its
statutory authority and priorities. The
legislature may then either allow the sun-
set date to pass (in which case BPM would
cease to exist and its powers and duties
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would transfer to DCA) or pass legislation
extending the sunset date for another four
years. This bill was signed by the Gover-
nor on September 26 (Chapter 908, Stat-
utes of 1994).

AB 1339 (Bronshvag), as amended
May 9, would have specified that, to the
extent permitted by federal law, for pur-
poses of services provided under the
Medi-Cal program, DPMs shall receive
the same reasonable consideration for par-
ticipation and inclusion in, and reimburse-
ment for services provided under, the pro-
gram, to the same extent as any other
specialty provider. This bill was vetoed by
Governor Wilson on June 24.

0 FUTURE MEETINGS
November 4 in Los Angeles.
February 10, 1995 in Sacramento.
May 5, 1995 in San Francisco.

BOARD OF
PSYCHOLOGY
Executive Officer:
Thomas O'Connor
(916) 263-2699

T he Board of Psychology (BOP) is the
state regulatory agency for psycholo-

gists under Business and Professions
Code section 2900 et seq. Under the gen-
eral oversight of the Medical Board of
California (MBC), BOP sets standards for
education and experience required for li-
censing, administers licensing examina-
tions, issues licenses, promulgates rules of
professional conduct, regulates the use of
psychological assistants, investigates con-
sumer complaints, and takes disciplinary
action against licensees by suspension or
revocation. BOP's regulations are located
in Division 13.1, Title 16 of the California
Code of Regulations (CCR).

BOP is composed of eight members-
five psychologists and three public mem-
bers. Each member of the Board is ap-
pointed for a term of four years, and no
member may serve for more than two con-
secutive terms.

U MAJOR PROJECTS
CPA to Sponsor Prescriptive Privi-

lege Legislation in 1995. At the Board's
August meeting in San Diego, Dr. Charles
Faltz of the California Psychological As-
sociation (CPA) informed BOP that CPA
plans to sponsor 1995 legislation to autho-
rize psychologists to prescribe some med-
ications in California. CPA's draft pro-
posal involves a new certification pro-
gram to be administered by BOP; psychol-

ogists who wish to prescribe psychotropic
drugs to their patients must complete the
requirements of the program and become
specially certified by BOP.

The proposal results from the work of
CPA's Prescriptive Privilege Task Force,
an expert advisory panel which recently
studied and released a report on the issue.
Currently, the ability of psychologists to
obtain psychotropic drugs for their pa-
tients is dependent upon the psychologist's
collegial relationship with a psychiatrist
who is authorized to prescribe drugs; how-
ever, the Task Force found that psychia-
trists and/or other physicians who are able
and willing to prescribe psychotropic
drugs are increasingly unavailable (espe-
cially in rural, low-income, and underserved
areas) and that psychologist/psychiatrist re-
lationships are breaking down. Noting that
psychiatrists and other physicians pre-
scribe drugs based upon six weeks of
training in medical school, the Task Force
unanimously concluded that psycholo-
gists could be trained in prescribing in
doctoral-level educational level pro-
grams, and this training could be enhanced
through supervised professional experi-
ence. CPA plans to draft a bill which out-
lines the required curriculum for certifica-
tion in prescribing, and which authorizes
psychologists (like dentists and podia-
trists) to prescribe from an unlimited for-
mulary consistent with their scope of prac-
tice. As yet, CPA has not secured an author
for its legislation.

Executive Officer Tom O'Connor
warned CPA that AB 2020 (Isenberg), a
similar bill authorizing specially-trained
optometrists to prescribe certain therapeu-
tic drugs, was heavily opposed by the phy-
sician lobby and defeated in the legislature
(see agency report on BOARD OF OP-
TOMETRY for related discussion). He
also noted that a certification program is
expensive to administer and causes an in-
crease in enforcement costs; he urged that
both issues be carefully considered as CPA
drafts its legislation.

Continuing Education Regulations
Awaiting Approval. At its March 1994
meeting, BOP adopted new Article 10
(commencing with section 1397.60), Di-
vision 13. 1, Title 16 of the CCR, to imple-
ment SB 774 (Boatwright) (Chapter 260,
Statutes of 1992). SB 774 added section
2915 to the Business and Professions Code,
which requires psychologists, effective Jan-
uary 1, 1996, to satisfy continuing educa-
tion (CE) requirements prior to license
renewal. [14:2&3 CRLR 86; 14:1 CRLR
65-66; 13:4 CRLR 71]

At this writing, BOP's continuing ed-
ucation regulations await approval by the
Director of the Department of Consumer

Affairs (DCA) and the Office of Adminis-
trative Law (OAL).

Citation and Fine Regulations. At
BOP's August meeting, staff released draft
regulatory language implementing the
Board's "citation and fine" authority
under Business and Professions Code sec-
tions 125.9 and 148. The citation and fine
system is intended to provide occupa-
tional licensing agencies with intermedi-
ate sanctions for violations which do not
warrant a full-blown disciplinary proceed-
ing but should not be ignored. Most other
DCA agencies have implemented their ci-
tation and fine authority, and Senate Busi-
ness and Professions Committee Chair Sen-
ator Dan Boatwright recently expressed his
desire that all boards adopt a citation and
fine program and use it to address viola-
tions by licensees and unauthorized prac-
tice by non-licensees.

Under the draft language, the Board's
Executive Officer would be authorized to
issue a citation and/or fine for specified
and relatively minor violations of BOP's
enabling act and other enumerated stat-
utes. A cited individual could appeal by
requesting an informal conference with
the Executive Officer; thereafter, the cited
person could request an evidentiary hear-
ing before an administrative law judge to
contest the citation.

Following discussion, the Board asked
staff to polish the language of the pro-
posed regulations, and deferred this issue
to its November meeting.

*LEGISLATION

SB 2101 (McCorquodale), as amended
July 7, revises the grounds for denial of
licensure or discipline of psychologists to
include the suspension, revocation, or im-
position of probationary conditions on a
license by another country, and revises the
time period within which a licensee whose
license has been suspended, revoked, or
made subject to probationary conditions
may apply for modification or termination
of probation or reinstatement. This bill
was signed by the Governor on September
30 (Chapter 1275, Statutes of 1994).

The following is a status update on
bills reported in detail in CRLR Vol. 14,
Nos. 2 & 3 (Spring/Summer 1994) at pages
86-87:

SB 2039 (McCorquodale), as amended
August 25, requires BOP and the Board of
Behavioral Science Examiners to revoke
the license of any licensee or registrant
who is found to have engaged in any act
of sexual contact, as defined, with a pa-
tient, or with a former patient in described
circumstances. This bill is a direct result
of the November 1993 oversight hearing
by the Senate Subcommittee on Efficiency
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and Effectiveness in State Board and
Commissions. [14:1 CRLR 35, 66] This bill
was signed by the Governor on September
30 (Chapter 1274, Statutes of 1994).

SB 2036 (McCorquodale), as amended
August 26, creates a "sunset" review pro-
cess for occupational licensing boards
within the Department of Consumer Af-
fairs (DCA), requiring each to be compre-
hensively reviewed every four years. SB
2036 imposes an initial "sunset" date of
July 1, 1999 for BOP; creates a Joint Leg-
islative Sunset Review Committee which
will review BOP's performance approxi-
mately one year prior to its sunset date;
and specifies I I categories of criteria under
which BOP's performance will be evalu-
ated. Following review of the agency and
a public hearing, the Committee will make
recommendations to the legislature on
whether BOP should be abolished, re-
structured, or redirected in terms of its
statutory authority and priorities. The
legislature may then either allow the sun-
set date to pass (in which case BOP would
cease to exist and its powers and duties
would transfer to DCA) or pass legislation
extending the sunset date for another four
years. This bill was signed by the Gover-
nor on September 26 (Chapter 908, Stat-
utes of 1994).

SB 1775 (Presley). Existing law regu-
lates patient access to medical records,
provides that patients of health care pro-
viders are entitled to inspect their medical
records and to obtain copies of those re-
cords in accordance with certain proce-
dures, and provides that willful violation
of these requirements by a health care
provider is either unprofessional conduct
or an infraction. As amended August 25,
this bill includes psychologists within the
definition of health care provider for these
purposes, and provides that willful viola-
tion of the requirements by a psychologist
is unprofessional conduct. This bill was
signed by the Governor on September 30
(Chapter 1206, Statutes of 1994).

AB 2659 (Morrow). Existing law sets
forth the psychotherapist-patient privi-
lege, under which the patient has a privi-
lege to refuse to disclose, and to prevent
another from disclosing, a confidential
communication between the patient and
the psychotherapist; and provides that a
professional person rendering mental
health treatment has the psychotherapist-
patient privilege in situations in which a
minor has requested and received mental
health treatment or counseling, as speci-
fied. As amended August 17, this bill re-
peals the latter special provision and in-
stead clarifies that the minor who has re-
quested and received mental health treat-
ment or counseling services is the holder

of the psychotherapist-patient privilege.
This bill was signed by the Governor on
September 30 (Chapter 1270, Statutes of
1994).

U LITIGATION

In Johnson, et al. v. Superior Court of
Los Angeles County (Michael Gass, Real
Party in Interest), 25 Cal. App. 4th 1564
(June 15, 1994), the Second District Court
of Appeal held that experts who assist
specified occupational licensing boards in
disciplinary matters are absolutely im-
mune from civil liability for malicious
prosecution.

In 1991, BOP and the Board of Behav-
ioral Science Examiners initiated disciplin-
ary proceedings against Michael Gass, a
licensed psychologist. After evidentiary
hearings, both boards declined to discipl-
ine Gass, who then filed civil actions for
malicious prosecution against two li-
censed psychologists who had served as
expert consultants to the boards. In de-
fense of the boards' experts, the Attorney
General's Office filed demurrers in both
cases, arguing that the experts are abso-
lutely immune from liability under Civil
Code section 43.8. Concluding that the
immunity afforded by section 43.8 was
conditional and not absolute, the trial
court overruled the demurrers; the experts
appealed.

The Second District reversed. In 1990,
the legislature amended section 43.8 as
part of SB 2375 (Presley) (Chapter 1597,
Statutes of 1990), which the court charac-
terized as "a comprehensive reform of this
state's system of discipline against medi-
cal practitioners." The 1990 amendment
deleted conditional immunity "good faith"
language from section 43.8, and the court's
review of the bill's legislative history re-
vealed an intent to confer absolute immun-
ity from ci vil liability on expert practition-
ers who assist healing arts agencies in
reviewing and prosecuting disciplinary
actions. Otherwise, according to the court,
"the threat of being sued for malicious
prosecution would deter all but the most
fearless experts from serving as consul-
tants to the Boards. Without those experts,
the Boards' disciplinary activities would
soon grind to a halt."

On September 8, the California Su-
preme Court denied Gass' petition for re-
view of the Second District's ruling.

U RECENT MEETINGS
At the Board's August 26 meeting in

San Diego, a CPA representative informed
BOP that the California Medical Associa-
tion (CMA) plans to petition the state De-
partment of Health Services (DHS) to
amend sections 73627, 77103, and 76867,

Title 22 of the CCR. These sections cur-
rently permit clinical psychologists to
order seclusion or the application of re-
straints in the treatment of patients in,
respectively, intermediate care facilities
for the developmentally disabled, psychi-
atric health facilities, and intermediate
care facilities for the developmentally dis-
abled-habilitative. CMA's petition seeks
to amend these sections to eliminate that
authority. CPA noted that it had filed com-
ments in opposition to CMA's petition,
and sought assistance from BOP regarding
the scope of practice of licensed psychol-
ogists, specifically in terms of their au-
thority to order seclusion and/or the appli-
cation of restraints in the treatment of pa-
tients. CPA argued that the use of seclu-
sion and restraint has always been within
the scope of practice of licensed psychol-
ogists and that, if CMA is successful, the
amendments would result in grave conse-
quences in hospitals. BOP noted that DCA
Supervising Counsel Dan Buntjer was
working on the Board's response to
CMA's petition.

Also at its August meeting, BOP con-
tinued its review of a recent legal opinion
issued by the Attorney General's Office.
In Opinion No. 93-706 (Dec. 10, 1993),
the AG concluded that the phrase "same
work setting" as used in section 1387, Title
16 of the CCR, requires the supervisor of a
registered psychological assistant who is
seeking licensure to render professional ser-
vices a minimum of one-half time at the
same physical location where the registered
psychologist is obtaining experience.
[14:2&3 CRLR 87; 13:2&3 CRLR 94-95]
Although BOP agrees with this interpreta-
tion for licensure candidates who are gain-
ing supervised experience in the private
practice setting where there are few "checks
and balances" and would otherwise be little
oversight of those in training, it believes
the definition of "same work setting"
should be more flexible for candidates
gaining supervising experience in govern-
mental or quasi-governmental settings
(such as school districts, approved higher
educational settings, or nonprofit commu-
nity agencies), where there tends to be
more structure and oversight than in the
private practice setting. For example, in
some school districts, the primary super-
visor of the trainee might work at the
district office five miles away from the
school which is the practice setting and
may not be physically able to be at the
placement school during 50% of the time
the trainee is working. However, unlike a
typical private practice, an intern in a school
setting has available to him/her other coun-
selors, teachers, and administrators to assist
in any crisis setting. In an effort to enable
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interns to earn hours and provide services
to those in need in governmental and
quasi-governmental settings, the Board
decided to interpret the AG's Opinion to
permit it to define "same work setting" as
meaning "within the same institutional
setting" for individuals accruing super-
vised professional experience in govern-
mental and quasi-governmental settings,
and to review these situations on a case-
by-case basis.

Also in August, BOP reviewed its en-
forcement statistics for fiscal year 1993-
94. From July 1, 1993 to June 30, 1994, the
Board received 561 complaints, opened 169
investigations, and forwarded 67 cases to
the Attorney General's Office for disci-
plinary action and/or to the district
attorney's office for criminal action. Dur-
ing that same time period, the Board filed
45 accusations and made a total of 39
disciplinary decisions (including the revo-
cation of 13 licenses). Of the 39 disciplin-
ary decisions, 12 were for sexual miscon-
duct, 10 were for gross negligence or in-
competence, and 4 were due to a criminal
conviction.

BOP also reviewed recent examination
statistics. Of 338 candidates who took the
Board's written exam in April, 135 passed
(for 40% pass rate). Of 502 candidates
who took the oral exam in June, 188 can-
didates passed (for a 37.5% pass rate). The
Board noted that the examiners' ratings on
the oral exam were quite consistent; oral
exam commissioners agreed 83.4% of the
time in their classification of passing and
failing candidates.

0 FUTURE MEETINGS
November 4-5 in Sacramento.
March 17-18, 1995 in San Francisco.
May 19-20, 1995 in Los Angeles.
August 18-19, 1995 in San Diego.

SPEECH-LANGUAGE
PATHOLOGY AND
AUDIOLOGY
EXAMINING
COMMITTEE
Executive Officer: Carol Richards
(916) 263-2666

T he Speech-Language Pathology and
Audiology Examining Committee

(SPAEC) consists of nine members: three
speech-language pathologists, three audi-
ologists and three public members (one of
whom is a physician). SPAEC currently
functions under the jurisdiction and super-
vision of the Medical Board of California
(MBC).

The Committee administers examina-
tions to and licenses speech-language pa-
thologists and audiologists, and registers
speech-language pathology and audiol-
ogy aides. SPAEC hears disciplinary mat-
ters assigned to it by the Medical Board,
including but not limited to any contested
case or any petition for reinstatement, res-
toration, or modification of probation. De-
cisions of the Committee are forwarded to
MBC for final adoption.

SPAEC is authorized by the Speech-
Language Pathologists and Audiologists
Licensure Act, Business and Professions
Code section 2530 et seq.; its regulations
are contained in Division 13.4, Title 16 of
the California Code of Regulations (CCR).

Governor Wilson recently appointed
Stephan Sinclair as the Committee's new-
est audiology member. Mr. Sinclair is a
professor and chair of the communicative
disorders program at Cal State Northridge.

U MAJOR PROJECTS
McCorquodale Legislation to Merge

SPAEC and HADEC Fails. SB 2037
(McCorquodale), an omnibus agency re-
structuring bill which would have-among
other things-merged SPAEC with the
Hearing Aid Dispensers Examining Com-
mittee (HADEC), was killed on the Senate
floor on August 31. The bill, an outgrowth
of the Fall 1993 hearings by the Senate
Subcommittee on Efficiency and Effective-
ness in State Boards and Commissions,
called for the merger of the two committees
and creation of a new "Speech-Language
Pathology, Audiology, and Hearing Aid Dis-
pensers Board" under the jurisdiction of the
Medical Board. [14:2&3 CRLR 87-88; 14:1
CRLR 67] The bill was killed for reasons
unrelated to SPAEC, HADEC, or their
proposed merger; it died after the Senate
refused to concur in the Assembly's re-
moval of a provision to merge the Ceme-
tery Board with the Board of Funeral Di-
rectors and Embalmers (see reports on
those agencies for related discussion).
Thus, SPAEC and HADEC will continue
to function as separate committees under
the jurisdiction of the Medical Board.

Public Disclosure Policy for Citation
and Fine Information. At its July 22
meeting, SPAEC approved a new public
disclosure policy regarding information
on citations and fines issued to its licen-
sees. [10:1 CRLR 85-86] Under the new
disclosure policy, SPAEC will disclose in-
formation concerning the issuance of a
citation, fine, and/or order of abatement
once the fine is paid, the action is abated,
or upon the expiration of the 30-day pe-
riod from the date of issuance where no
hearing is requested. If the cited person
requests an informal conference with the

Executive Officer, SPAEC will disclose
information on the resulting citation, fine,
and/or order of abatement when a final
decision has been reached. If the cited
person requests a formal hearing before an
administrative lawjudge, SPAEC will dis-
close information concerning the citation,
fine, and/or order of abatement once the
accusation is filed. In all instances where
SPAEC discloses such information, it will
also disclose information concerning the
underlying violation of law which led to
the citation, fine, order of abatement,
and/or accusation.

Occupational Analyses to Commence.
At SPAEC's July 22 meeting, Executive
Officer Carol Richards announced that the
Department of Consumer Affairs' (DCA)
Office of Examination Resources (OER)
will soon be commencing the occupa-
tional analyses of the speech-language pa-
thology and audiology professions which
SPAEC approved at its March 1993 meet-
ing. [13:2&3 CRLR 97] Richards noted
that an OER representative would be pres-
ent at the Committee's October meeting to
unveil OER's specific plan of action.

The purpose of an occupational analy-
sis is to ensure that licensing examinations
and other testing procedures accurately
test the knowledge and skills required to
competently and safely practice the re-
spective professions. With the assistance
of SPAEC and outside professionals, OER
will compose a questionnaire which will
be mailed to a sample of speech-language
pathologists and audiologists who work in
a variety of settings; the questionnaire will
ask the respondents to identify the various
tasks which comprise their practice and
the knowledge, skills, and abilities (KSAs)
necessary to perform them. OER will also
conduct follow-up interviews with some
of the respondents and compile the result-
ing information to provide a comprehens-
ive profile of each profession. Thereafter,
OER will compare the identified tasks and
KSAs to SPAEC's licensing examinations
to ensure that the exams are job-related
and that they adequately test the KSAs
necessary to perform in both professions.

Richards noted that these occupational
analyses may be more complex than those
of other professions due to the widely
varying settings in which SPAEC licen-
sees work, including public schools, uni-
versities, rehabilitation centers, skilled
nursing facilities, and private hospitals.
This factor will require OER to extract
information from a large pool of partici-
pants in order to obtain an accurate picture
of the different settings, services, and
types of client disorders addressed by
speech-language pathologists and audiol-
ogists. Richards also indicated that the
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occupational analyses would be useful not
only in evaluating SPAEC's licensing
exams but also in professional training
programs seeking to help students focus
on specific areas of practice.

U LEGISLATION
The following is a status update on

bills reported in detail in CRLR Vol. 14,
Nos. 2 & 3 (Spring/Summer 1994) at pages
88-89:

SB 2037 (McCorquodale), as amended
August 30, would have (among other
things) merged SPAEC and HADEC into
a single board under the jurisdiction of
MBC. This bill died on the Senate floor on
August 31 (see MAJOR PROJECTS).

SB 2036 (McCorquodale), as amended
August 26, creates a "sunset" review pro-
cess for occupational licensing boards
within DCA, requiring each to be compre-
hensively reviewed every four years. SB
2036 imposes an initial "sunset" date of
July 1, 1999 on SPAEC; creates a Joint
Legislative Sunset Review Committee
which will review SPAEC's performance
approximately one year prior to its sunset
date; and specifies II categories of criteria
under which SPAEC's performance will
be evaluated. Following review of the
agency and a public hearing, the Commit-
tee will make recommendations to the
legislature on whether SPAEC should be
abolished, restructured, or redirected in
terms of its statutory authority and priori-
ties. The legislature may then either allow
the sunset date to pass (in which case
SPAEC would cease to exist and its pow-
ers and duties would transfer to DCA) or
pass legislation extending the sunset date
for another four years. This bill was signed
by the Governor on September 26 (Chap-
ter 908, Statutes of 1994).

SB 2101 (McCorquodale), as amended
July 7, states that no provision of the
Speech-Language Pathologists and Audi-
ologists Licensure Act may be construed
as restricting or preventing the practice of
speech-language pathology or audiology
by personnel holding the appropriate cre-
dential from the Commission on Teacher
Credentialing as long as the practice is
conducted within the confines of or under
the jurisdiction of a public preschool by
which they are employed. [14:2&3 CRLR
89] This bill was signed by the Governor
on September 30 (Chapter 1275, Statutes
of 1994).

AB 1392 (Speier), as amended August
17, is no longer relevant to SPAEC.

U RECENT MEETINGS
At SPAEC's July 22 meeting, DCA

legal counsel Kelly Salter proposed a gen-
eral policy for retaining Committee meet-

ing records. Specifically, Salter suggested
that the Committee erase the audiotapes
which are used in drafting Committee
meeting minutes after the minutes are pre-
pared; Salter indicated that such a policy
is necessary because the approved min-
utes of each meeting should constitute the
final record of resolutions adopted by the
Committee. In the absence of a policy,
SPAEC has been retaining the tapes for
three years before reusing them. The Com-
mittee approved a motion permitting the
tapes to be reused after the minutes have
been approved by the Committee.

Also on July 22, SPAEC discussed a
possible 1995 legislative proposal. Busi-
ness and Professions Code section 2532.2(c)
requires speech-language pathologist and
audiologist candidates to complete 300
hours of supervised clinical practice in
order to be licensed by SPAEC. The Amer-
ican Speech-Language Hearing Associa-
tion (ASHA), the national accrediting
body for training programs, has recently
increased its minimum number of super-
vised clinical practice hours to 400. To
bring California into conformity with
ASHA's national accreditation standards,
SPAEC may sponsor a legislative amend-
ment to section 2532.2(c) to increase the
number of required clinical practice hours
to 400.

N FUTURE MEETINGS
October 28 in San Francisco.
January 20, 1995 in southern California.
April 7, 1995 in northern California.
July 21, 1995 in southern California.

BOARD OF EXAMINERS
OF NURSING HOME
ADMINISTRATORS
Executive Officer:
Pamela Ramsey
(916) 263-2685

p ursuant to Business and Professions
Code section 3901 et seq., the Board

of Examiners of Nursing Home Adminis-
trators (BENHA) develops, imposes, and
enforces standards for individuals desir-
ing to receive and maintain a license as a
nursing home administrator (NHA). The
Board may revoke or suspend a license
after an administrative hearing on findings
of gross negligence, incompetence rele-
vant to performance in the trade, fraud or
deception in applying for a license, treat-
ing any mental or physical condition with-
out a license, or violation of any rules
adopted by the Board. BENHA's regula-
tions are codified in Division 31, Title 16

of the California Code of Regulations
(CCR). Board committees include the Ad-
ministrative, Disciplinary, and Education,
Training and Examination Committees.

The Board consists of nine members.
Four of the Board members must be ac-
tively engaged in the administration of
nursing homes at the time of their appoint-
ment. Of these, two licensee members
must be from proprietary nursing homes;
two others must come from nonprofit,
charitable nursing homes. Five Board
members must represent the general pub-
lic. One of the five public members is
required to be actively engaged in the
practice of medicine; a second public
member must be an educator in health care
administration. Seven of the nine mem-
bers of the Board are appointed by the
Governor. The Speaker of the Assembly
and the Senate Rules Committee each ap-
point one member. A member may serve
for no more than two consecutive terms.

On July 21, BENHA welcomed new
public member Gloria Sutton-Clark, who
was appointed to the Board by Assembly
Speaker Willie Brown to fill the remainder
of Jack Fenton's term; Sutton-Clark is an
Assistant U.S. Attorney with the U.S.
Attorney's Office in San Diego. Also at
the July meeting, Nancy Campbell an-
nounced her resignation from BENHA;
Campbell was recently named Deputy Di-
rector of Board Relations at the Depart-
ment of Consumer Affairs (DCA).

*MAJOR PROJECTS
Board Begins Improvements to Dis-

ciplinary Process. At its July 21 meeting,
the Board discussed its ongoing efforts to
improve its disciplinary process; the
Board began to focus on this issue in Oc-
tober 1993. Currently, the Board is seek-
ing to improve the process through legis-
lative changes, increased interaction with
the Attorney General's (AG) Office and
the Department of Health Services (DHS),
and the development of disciplinary guide-
lines. [14:2&3 CRLR 89; 14:1 CRLR 69]

For example, over the summer BENHA
and DCA were successful in adding a pro-
vision to SB 2101 (McCorquodale) which
amends Business and Professions Code
section 3928(a) to allow the AG-which
prosecutes enforcement cases on behalf of
the Board-24 instead of 12 months to file
an accusation against an NHA after a qual-
ifying event; section 3928(a) includes as
"qualifying events" DHS' issuance of a
temporary suspension order against a fa-
cility, service of an accusation to revoke a
facility's license, orfinal decertification of
the facility from the Medi-Cal or Medicare
program. The Board originally sought an
amendment which would provide the AG
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