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Introduction

In 2018, the Supreme Court (the “Court”) issued an opinion that addressed the ability of
states to force out of state businesses to collect and remit state sales tax. The Court in South
Dakota v. Wayfair1 (“Wayfair”) reanalyzed whether the “Physical Presence Test” (the “PPT”)
was the proper way to determine if the taxing state had nexus over the out of state business.
The PPT, which was established in National Bellas Hess, Inc. v. Department of Revenue of Ill.,2
(“Bellas Hess”), and reaffirmed in Quill Corp. v. North Dakota,3 (“Quill”) had been the test to
determine nexus for over fifty years. The Court inWayfair rejected the PPT, expressly
overruling Bellas Hess and Quill.4 The decision inWayfair held that South Dakota’s tax law was
not a violation of the Commerce Clause and, therefore, could require out of state businesses to
collect sales tax.5

The legal issues presented inWayfair contained elements of stare decisis,6 the Dormant
Commerce Clause,7 and tax policy implications. Many non tax experts were also awaiting the
Wayfair decision because the outcome would affect large businesses, small businesses,
traditional “brick and mortar businesses,” online businesses, and consumers. The interest in the

I would like to thank Kathleen DeLaney Thomas for her helpful comments and review of this paper.
1 138 S. Ct. 2080, 585 U.S. ___ (2018).
2 386 U.S. 753 (1967).
3 504 U.S. 298 (1992).
4 Wayfair, 138 S. Ct. at 10.
5 Id. at 22.
6 Stare decisis a legal term meaning “to stand by things decided.” Stare Decisis, LEG. INFO. INST.,
https://www.law.cornell.edu/wex/stare_decisis#. “Simply put, it binds courts to follow legal precedents set by
previous decisions. Stare Decisis Definition, INVESTOPEDIA (May 9, 2019),
https://www.investopedia.com/terms/s/stare_decisis.asp.
7 The Dormant Commerce Clause is a “prohibit[ion] [on] States from discriminating against or imposing excessive
burdens on interstate commerce without congressional approval . . . .” Comptroller of the Treasury of Md. v.
Wynne, 135 S. Ct. 1787, 1794 (2015).
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