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ABSTRACT

In 2010, the Australian federal government introduced a national scheme of
taxpayer-funded paid parental leave. This legislation was introduced only after
much political debate and came after more than 100 years of reform to Australian
industrial law to make employment laws work better for employees with
families. These reforms occurred on the back of a long history of relatively slow
female legal emancipation in Australia and the concept of employment rights for
women having children is a relatively new legal concept. Australian
employment law has traditionally been conceptualised in terms of the paradigm
of ‘the male breadwinner,” supported in turn with the legal concept of ‘freedom

of contract.”

Based on Australia’s historical heritage of inherited common law from England,
‘freedom of contract’ incorporated notions of ‘master and servant” mixed with
‘laissez-faire’ into employment law which biased employment relations law
strongly in favour of the employer over the employee, who was employed at the
employer’s will and could be dismissed at any time for any reason. ‘Laissez-
faire’ embodied the doctrine the government should intervene only in a very
minimal way in the operation of private contractual relations, including those of
employment, excepting those necessary to prevent fraud, theft, violence and
social anarchy. The ‘male breadwinner’ concept is derived from the ancient
Western social custom that men are economically responsible for the
maintenance of their households, decision-making in society and in creating and
maintaining the political, social and economic order of society, while women’s
primary roles are to help procreate and nurture children, support the smooth
running of a domestic household, and care for those in their family and in the
wider society while remaining mostly hidden and silent from the public realms

of law and politics.

Australian employment law reflected these cultural assumptions until at least the
1960s when the sexual revolution, the rise of feminist activism, historical events

earlier in the 20" century and other factors led to women becoming more
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economically independent from men and also acquiring a greater say on issues
in the public sphere. Having acquired the right to vote earlier in the 20™ century
and later acquiring more freedoms during and after the World Wars, women
played an expanding role in public life that could not be changed. To reflect
these changes women increasingly demanded greater legal, social and economic
recognition for their participation in Australian society, especially in their

workplaces.

Within the traditional framework of Australian employment law, as time has
passed, women demanded more gender equality in the workplace. These
demands included employment rights such as equal pay for equal work, equality
of opportunity in hiring and promotions, protections from being dismissed from
employment due to gender, and rights such as paid maternity leave, protection
unfair from dismissal and discrimination based on pregnancy or family
responsibility, affordable childcare, and paid parental leave. This created
tensions in the Australian employment law system which due to a strong
conservative tradition, continued to embody principles of freedom of contract
and the male breadwinner ideal well into the late 20" and early 21% centuries.
These tensions could not be easily reconciled with the complex demands placed
on workers in the late 20™/early 21% centuries, the continuing reinforcement of
‘freedom of contract’ and ‘male breadwinner’ models of social responsibility
and the growing importance of gender equality in Australian workplaces. The
legal challenge this presents to the employment lawyer then is how to achieve
gender equality in the workplace through traditional mechanisms of employment
law or whether government intervention in the labour market is required to the
achievement of gender equality in the workplace. Since this issue is quite broad,
this thesis will attempt to narrow down this question by a conducting a close and
detailed investigation into one particular contemporary issue in Australian

employment law: paid parental leave.

The purpose of this thesis is to investigate the tensions between the ‘classical’
model of employment relations law based on ‘freedom of contract’ and ‘male
breadwinner’ social roles and will investigate the historical development of these

concepts in the Australian context. The historical investigation will examine if
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these classical ideas and their updated versions are effective means of achieving
gender equality in the Australian workplace including consideration of paid
parental leave as a potential employment right for workers. Secondly, this thesis
will investigate the 2010 Paid Parental Leave Act and relevant provisions as

well as cases that have considered maternity and parental leave.

This thesis will then examine international legal frameworks for parental leave
with particular attention to selected OECD European nations. European
countries and their legal and policy frameworks will be considered in more detail
as European countries have led the world in introducing paid and unpaid
schemes of parental leave and also finding effective ways of funding such
schemes. Attention will also be made to the fact that most European countries
have government-funded paid parental leave systems like the 2010 Australian
Paid Parental Leave Act. Particular attention will be given in this thesis to the
parental leave framework of Sweden. Sweden is considered a world leader in
being a smaller country adept in balancing a dynamic economy competing in a
global marketplace with a generous social system, including fundamental gender
equality across society and also providing paid parental leave and affordable

childcare systems which are regarded as being among the best in the OECD.

This thesis arrives at a number of conclusions regarding the regulation of paid
parental leave in the framework of Australian labour relations law. It also gives
a number of recommendations for future policy and legal reform and suggestions
for future research. Therefore, this research aims to make a contribution to the

development of paid parental leave policy in employment law.

XV



CHAPTER 1 INTRODUCTION AND STATEMENT OF THE
RESEARCH PROBLEM

1.1 Introduction

In 2010 after more than 30 years of research, lobbying and political debate
Australia became the second last country in the OECD to introduce a national
regulatory framework for paid parental leave.! At the time, the introduction of
paid parental leave was deeply controversial although in principle the
introduction of a national regulatory framework for paid parental leave had
bipartisan support and mainly followed the recommendations of the 2009
Productivity Commission Inquiry into the issue.? Before 2010, Australia did not
have a national regulatory system of paid parental leave as such but instead a
‘patchwork’ set of arrangements for working parents covered by different sets
of instruments such as industry awards and other agreements.® This patchwork
system of arrangements was seen to be inadequate, particularly given Australia
was lagging well behind other OECD nations in this regard and required urgent
reform to update its industrial relations system to make it more competitive in
the global economy and to bring it into line with OECD and International Labour

Law Standards.*

A major problem the new regulatory system of paid parental leave introduced in

2010 was supposed to address was the systemic and ongoing problems of gender

!Marian Baird and Gillian Whitehouse, ‘Paid Parental Leave: First Birthday Policy Review’
(2012) 38(3) Australian Bulletin of Labour 184, 184-185.

2Marian Baird and Gillian Whitehouse, ‘Paid Parental Leave: First Birthday Policy Review’
(2012) 38(3) Australian Bulletin of Labour 184, 192-194. See also Australian Government
Productivity Commission, ‘Paid Parental Leave: Support for Parents of Newborn Children,’
(Productivity Commission Inquiry Report No 47, Australian Government Productivity
Commission, 28 February 2009), XXXIX-XLV.

3By 2010, Australia was the only OECD country along with the United States to not have a
national regulatory framework for paid parental leave. See Marian Baird and Gillian
Whitehouse, ‘Paid Parental Leave: First Birthday Policy Review’ (2012) 38(3) Australian
Bulletin of Labour 184, 185-186; Marian Baird and John Murray, ‘Collective Bargaining for
Paid Parental Leave in Australia 2005-2010: A Complex Context Effect” (2014) 25(1) Economic
and Labour Relations Review 47, 50-51.

“Lucie Newsome, ‘Female Leadership and Welfare State Reform: The Development of
Australia’s First National Paid Parental Leave Scheme’ (2017) 52(4) Australian Journal of
Political Science 537, 541-545.



inequality in the workplace and discriminatory employment practices aimed at
women because of gender, pregnancy status and family responsibility.® In the
past two decades, investigations by the Australian Human Rights Commission
showed workplace gender inequality was a serious problem in Australia.t
Australia’s new paid parental leave scheme was introduced with the hope that
Australia’s scheme, like paid parental leave schemes in other OECD countries,
might help to address workplace gender inequality.” Reviews and commentary
analysing the Paid Parental Leave Act 2010 suggested the paid parental leave
schemes of European countries, particularly the Scandinavian countries (Iceland,
Sweden, Norway, Finland and Denmark) might be useful for Australian
policymakers to consider as the Scandinavian nations were considered to be

world leaders in having effective systems of paid parental leave.?

The purpose of this thesis is to critically analyse the policy aims and the
legislative framework of Australian Paid Parental Leave Act 2010 and to see
whether this legislation has been effective in achieving its goals within the
framework of Australian Industrial Relations law. This thesis will argue that the
Paid Parental Leave Act 2010 has not achieved its stated policy aims and needs
further reform to achieve the goals of workplace gender equality and having a
properly funded and administered system of paid parental leave that does not

have unfavourable outcomes for women.

1.2 Statement of the Problem

A major question of contemporary debate in Australian employment law
discourse is whether employees should have the employment right of paid

parental leave.® In 2010 the Rudd Labour government, following the

SBarbara Pocock, Sara Charlesworth, Janine Chapman, ‘Work-Family and Work-Life Pressures
in Australia: Advancing Gender Equality in “Good Times?” (2013) 33(9-10) International
Journal of Social Policy 594, 599-600.

6 See Chapter 2 of this thesis for further details.

"John von Doussa, ‘It’s About Time: Key Findings from the Women, Work and Family Project’
(2007) 76(1) Family Matters 48, 48-49. See also Chapter 2 of this thesis.

®Nabatina Datta Gupta, Nina Smith and Matte Verner, ‘The Impact of Nordic Countries’ Family
Friendly Policies on Employment, Wages and Children’ (2008) 6(1) Review of Economics of the
Household 65, 66-72.

®Marian Baird, ‘Orientations to Paid Maternity Leave: Understanding the Australian Debate’
(2004) 46(3) Journal of Industrial Relations 259, 259-261.

2



recommendations of a 2009 Productivity Commission inquiry into the matter'®
introduced a government funded statutory paid parental leave scheme!! for
eligible employees that provided paid parental leave as a workplace right under
the Fair Work Act.? Following on in 2012, the Abbott Coalition led by Tony
Abbott announced a new parental leave policy in 2012, which was intended to
replace and improve upon the legislated scheme with a more generous and
comprehensive paid parental leave entitlement funded by a tax on individual
businesses.’* However, the Coalition abandoned this proposed plan in 2015
following an election defeat in Queensland®® and consequently important issues
regarding the policies and legislation regarding parental leave in Australia

remain unresolved.®

The research conducted in this thesis will aim to shed light on the issues by
identifying and investigating the problems in the Australia context that a paid
parental leave scheme is supposed to address, the legal and policy frameworks
developed around a parental leave scheme in Australia and the legislation made
in the Australian context.!” This thesis will also investigate whether the current
Australian Paid Parental Leave Act is structured best as a workplace right or
welfare entitlement for those attached to the paid workforce, particularly for
working women and reference will also be made to the question of whether

eligible employees should be given parental leave by (a) incorporating the

Australian Government Productivity Commission, ‘Paid Parental Leave: Support for Parents
of Newborn Children,” (Productivity Commission Inquiry Report No 47, Australian Government
Productivity Commission, 28 February 2009), XXXIX-XLV.

1paid Parental Leave Act 2010 (Cth).

2 1hid.
Bparliament of Australia, The Coalition’s Policy for Paid Parental Leave, (August 2013),
Parliament of Australia,

<http://parlinfo.aph.gov.au/parlinfo/download/library/partypol/2674145/upload_binary/267414
5.pdf;fileType=application%2Fpdf#search=%22library/partypol/2674145%22>

41bid.

5James Glenday and Susan McDonald, Tony Abbott to Dump Parental Leave Policy amid
Leadership Speculation, (2 February 2015), ABC News Online,
<http://www.abc.net.au/news/2015-02-02/tony-abbott-to-outline-policies-at-press-club-
address/6061116>.

®Antony Forsyth, ‘Industrial Legislation in Australia in 2015 (2016) 58(3) Journal of Industrial
Relations 372, 376-378.

Anna Chapman, ‘The New National Scheme of Parental Leave Payment’ (2011) 24(1)
Australian Journal of Labour Law 60, 60-70. See also Belinda Smith, ‘Work and Family: A
Gender Issue and More for Labour Lawyers’ (2007) 20(1) Australian Journal of Labour Law
92, 92-103.



http://parlinfo.aph.gov.au/parlInfo/download/library/partypol/2674145/upload_binary/2674145.pdf;fileType=application%2Fpdf#search=%22library/partypol/2674145%22
http://parlinfo.aph.gov.au/parlInfo/download/library/partypol/2674145/upload_binary/2674145.pdf;fileType=application%2Fpdf#search=%22library/partypol/2674145%22

relevant rights into employer/employee contracts through direct enterprise
bargaining between employers and staff, or (b) incorporating the appropriate
entitlements into industrial awards through collective bargaining between
employers and employee unions, or (c) by a publicly funded and government
legislated scheme of paid parental leave.’® This thesis will examine options (a),
(b) and (c) by discussing the Australian system of paid parental leave'® and also
discuss the paid parental leave frameworks of selected OECD European
countries with particular focus on the parental leave schemes of Germany,
France, the UK, Central and Southern Europe, and the Scandinavian countries

of Iceland, Denmark, Sweden, Norway, and Finland.?°

1.3 Background Discussion and Scope of the Research

An issue for present research in Australia is whether the operation of free market
principles in the employment relations law context should connect to the
provision of paid parental leave to eligible employees and whether the state
should legislate to intervene in workplace relations law to provide employees
with a substantive and actionable workplace right to parental leave.? The
prospect of government intervention into the field of Australian industrial
relations law has not been welcomed by some commentators since it involves
sensitive questions touching on policy issues and also conflicts with the general
government policy of labour market deregulation adopted since the .early
1980s.2 Some commentators have argued that ultimately a government run

scheme of parental leave is just another costly form of ‘middle-class welfare’?3

18Anna Chapman, ‘The New National Scheme of Parental Leave Payment’ (2011) 24(1)
Australian Journal of Labour Law 60, 60-70.

19 These countries are considered on the basis that these Nordic countries are considered world
leaders in developing effective paid parental leave policies and that the Australian government
looked to these nations in developing its own paid parental leave system. See Australian
Government Productivity Commission, ‘Paid Parental Leave: Support for Parents of Newborn
Children,” (Productivity Commission Inquiry Report No 47, Australian Government
Productivity Commission, 28 February 2009), 1.1, 4.5, 5.31, 5.34-5.35, E-2 and E-3.

205ee Chapters 3, 4 and 5 of this thesis.

ZLAnna Chapman, ‘The New National Scheme of Parental Leave Payment’ (2011) 24(1)
Australian Journal of Labour Law 60, 60-70.

22)ohn Burgess and Glenda Strachan, ‘Will Deregulating the Labour Market in Australia Improve
the Employment Conditions of Women?’ (2001) 7(2) Feminist Economics 53, 53-76.

Z3Chris Berg, Lavish Parental Leave Has Nothing To Do with Need, (14 May 2013), ABC News
Online, <http://www.abc.net.au/news/2013-05-14/berg-a-scandinavian-leave-scheme-for-a-
liberal-



http://www.abc.net.au/news/2013-05-14/berg-a-scandinavian-leave-scheme-for-a-liberal-country/4688026
http://www.abc.net.au/news/2013-05-14/berg-a-scandinavian-leave-scheme-for-a-liberal-country/4688026

that will not provide any substantial benefits to society or the economy in the

long term.?*

Since the end of the 1970s successive Australian governments (and English-
speaking OECD countries generally) have followed a political, social and
economic framework called ‘neoliberalism.’® Neoliberalism itself is a complex
and contested concept?® but is characterised as being associated with a bias
towards free markets, economic liberalisation, deregulation of markets and cuts
to government-funded programs?’ in order to increase the role of the private
sector in the economy. In neoliberal economic analysis, a capitalist free market
economy is the most efficient way to distribute scarce economic resources into
productive hands to maximise social and the economic goods across all of

society.?®

Associated with neoliberal economic idea of free markets is an emphasis on
individuals being responsible for their own welfare, particularly by bearing
responsibility for their own decisions to maximise or minimise self-interest.?® In
neoliberal theory, the overall result of all individuals maximising their self-
interest is also the maximisation of the good as a whole, primarily translated
practically into economic prosperity to the highest degree possible in a free
society.®® The role of government in neoliberal philosophy is not to grant
favours and gifts to legal persons for some general purpose but rather to facilitate

individual freedom and responsibility by removing anything that unnecessarily

country/46880261226647906369&ei=AKTBVM7NPI_X8gWq8IKIBA&uUsg=AFQjCNGYC2
DmfIDAZB70ghRGSBixkCMhZg>.

21 bid.

Z5Taitu Heron, ‘Globalization, Neoliberalism and the Exercise of Human Agency’ (2008), 20(1)
International Journal of Politics, Culture and Society 85, 85-101.

%Belinda Smith, “Work and Family: A Gender Issue and More for Labour Lawyers’ (2007) 20
Australian Journal of Labour Law 92, 92-103.

2’Ben Spies-Butcher, ‘Marketisation and the Dual-Welfare State: Neoliberalism and Inequality
in Australia’ (2014) 25(2) Economic and Labour Relations Review 185, 187-197; Mathew D J
Ryan, ‘Austerity for Some: Tony Abbott’s Economic Legacy’ (2016) 35(2) Social Alternatives
6, 8-12.

BAlfredo Saad-Filho and Deborah Johnston, Neoliberalism: A Critical Reader (Pluto Press,
2005) 1-9.

2Milton Friedman, Capitalism and Freedom (University of Chicago Press, 40" Anniversary ed,
2002) 1-2.

Ibid 22-36.
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hinders the individual’s free exercise of their own self-interest.3! Consequently,
the government’s responsibility and scope in society must to be strictly limited,
according to neoliberal economist Milton Friedman the task of government in a
free society is primarily to ‘preserve law and order, to enforce contracts, and to

foster competitive markets.3?

Neoliberal philosophy is not favourable to direct government intervention in
society or social relationships.® Milton Friedman argues the role of government
when making laws is to act like an umpire in a sports game: to recognise the
basic social rules, to change the rules when needed, mediate different
interpretations of the rules, and enforce them when necessary.* The task of the
state according to neoliberal theory is therefore not to redistribute income from
the wealthy to the poor or to legislate to regulate business conditions and social
relationships beyond what is necessary to prevent fraud, theft and criminal
activity, but rather to foster individual responsibility and freedom through the
operation of the free market.® Individuals are inviolable against governmental
interference when making personal decisions concerning their self-interest and
any action by a government to coerce individuals to act against their own self-
interest is never justified.®® This is regardless whether the outcomes of personal
decisions are positive or negative for the individual or society involved, with the
exception of laws needed to protect basic freedoms required for people to be free
actors in a free society (rights such as liberty to life, property and to engage in

free transactions with other legal persons).*’

Consequently, according to neoliberalism the alleviation of social and gender-
based inequalities in society has to be left to individuals promoting their self-
interest by making self-interested decisions that also benefit the wider

community, such as private philanthropy or by negotiating better terms in their

31bid 2.

#1bid 22.

B1bid 24-5.

#1bid 25.

$Milton Friedman, Capitalism and Freedom (University of Chicago Press, 401" Anniversary ed,
2002) 212.

%Robert Nozick, Anarchy, State, Utopia (Basic Books, 1974) 88-119, 149-231, 232-275.

$7Ibid 169-170.



contractual relations with other parties, rather than government intervention that
attempts to resolve failures in individual decision-making through ‘social
engineering.”® Consequently the government should only act to the extent it
assists the operation of the free market, which is the most effective way to
eliminate poverty and inequality in a free society by allocating finite resources
to the most efficient ends.®

Neoliberal economic and political theory has received criticism from some
sources,* especially since the 2008 global financial crisis, which seemed to be
caused by the widespread failure of neoliberal economic and political policy.*
A detailed discussion of arguments for and against neoliberalism is beyond the
scope of the present thesis;*? however, some salient brief points about arguments
against neoliberalism for the purposes of employment relations law can be made:
neoliberal policy has been accused of producing negative social outcomes that
include (a) fostering high levels of income inequality between individuals and
nations, (b) undermining social and personal well-being, (c) impoverishing the
poor while enriching the wealthy, (d) giving immense powers to private
corporations at the expense of democratic actors, (€) encouraging personal and
corporate greed and environmental destruction, and (f) worsening outcomes for

of gender inequality.*®

Milton Friedman, Capitalism and Freedom (University of Chicago Press, 40™ anniversary ed,
2002) 212.

®bid 191-192.

40Henk Overbeek and Bastiaan van Apeldoorn, Neoliberalism in Crisis (Palgrave MacMillan,
2014) Ch 1 and Ch 2; Damien Cahill, ‘Beyond Neoliberalism? Crisis and Prospects for
Progressive Alternatives’ (2011) 33(4) New Political Science 479-492, 480-492; Yolanda van
Gellecum, Janeen Baxter and Mark Western, ‘Neoliberalism, Gender Inequality and the
Australian Labour Market’ (2008) 44(1) Journal of Sociology 45, 45-60.

“IPhilip Mirowski, Never Let a Serious Crisis Go to Waste: How Neoliberalism Survived The
Financial Meltdown (Verso Press, 2013) 1-27; Thomas Piketty, Capital in the 21 Century
(Harvard University Press, 2014) 1-35, 199-270, 336-376; Naomi Klein, The Shock Doctrine:
The Rise of Disaster Capitalism (Alfred A Knopf, 2007) 1-40.

42 See Thomas Piketty, Capital in the 21% Century (Harvard University Press, 2014) above, 41
for a discussion of structural defects in neoliberal economic theories.

“Alfredo Saad-Filho, and Deborah Johnston, Neoliberalism: A Critical Reader (2005), (Pluto
Press, 2009), 1-7 and Thomas Piketty, Capital in the 21% Century (Harvard University Press,
2014), 1-35 and 41, above. This relates to employment relations law in the sense employment
relations law is not simply about ‘black letter’ law but also very much also about social issues as
well. See Marilyn Pittard and Richard Naughton, Australian Labour Law: Text, cases and
commentary (Lexisnexis Butterworths, 5 ed, 2015).
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While it is beyond the scope of this thesis to engage in a full-scale discussion of
the merits of neoliberal policy,* what is of more interest to this thesis is the
influence of neo-liberal policies Australia employment law and the related issue
of gender equality. Neoliberal policies such as deregulated capital and labour
markets, tariff reductions, the abolition of standardised awards and
decentralisation of labour arbitration, wage determination and employment
conditions in favour of individualised employment agreement making has
profoundly impacted Australian labour relations law and policy since the early
1980s.*° These changes include the adoption of enterprise bargaining in
Australian employment law, the decline of unions, removal of industrial
tribunals to determine employment standards, a return to the classical common
law of contract model for employment obligations and a marked rise in
casualization and irregular forms of ‘work.”*® These changes have posed deep
challenges for people in the workforce as well as for researchers, policymakers

and legislators.*’

With the neoliberal framework in view, government intervention in the
Australian labour market since the 1980s begin to make more sense.”® Both
labour and liberal governments in Australia introduced neoliberal policy reforms
into the Australian workplace with an increased emphasis on employees and

employers engaging in direct bargaining to decide legal obligations, as opposed

4Kean Birch and Vlad Mykhnenko (eds), The Rise and Fall of Neoliberalism: The Collapse of
an Economic Order? (Zed Books, 2013) 20-268; Ravi K Roy, Arthur Denzau and Thomas D
Willett, Neoliberalism: National and Regional Experiments with Global Ideas (Taylor and
Francis, 2006) 1-114.

“Mark Bray and Andrew Stewart, ‘What is Distinctive About the Fair Work Regime?’ (2013)
26(1) Australian Journal of Labour Law 20, 20-49; Rae Cooper, and Bruce Ellem, ‘Fair Work
and the Re-regulation of Collective Bargaining’ (2009) 22(3) Australian Journal of Labour Law
284, 284-305; Joanne Conaghan, ‘Labour Law and the New Economy Discourse’ (2003) 16(1)
Australian Journal of Labour Law 9, 9-27.

“%Alfredo Saad-Filho and Deborah Johnston, Neoliberalism: A Critical Reader (Pluto Press,
2009), 1-7; Joanne Conaghan, ‘Labour Law and the New Economy Discourse’ (2003) 16(1)
Australian Journal of Labour Law 9-27, 1-19; Carolyn Sappideen and James Joseph Macken,
Macken’s Law of Employment, (Thomson Reuters, 7" ed, 2011) 1-11; Breen Creighton, and
Andrew Stewart, Labour Law (Federation Press, 5 ed, 2010), 663-716; Joellen Riley, ‘A Fair-
Deal for the Entrepreneurial Worker? Self-employment and Independent Contracting Post-Work
Choices’ (2006) 19(3) Australian Journal of Labour Law, 246, 246-262; Joellen Riley, ‘Mutual
Trust and Good Faith: Can Private Contract Law Guarantee Fair Dealing in the Workplace?’
(2003) 16(1) Australian Journal of Labour Law 28, 28-48.

4’Breen Creighton and Andrew Stewart, Labour Law (Federation Press, 5" ed, 2010), 663-716.
“81bid 663-716.



to having unions or government industrial arbitration do the same.*® This policy
approach accelerated with the relative decline in union activity in Australia in
the period from the 1990s to the 2000s,>° with changes in Australian workplace
laws tending to favour employer rights over employee rights,* and also the trend
of increasing numbers of Australian workers being shifted towards more ‘non-
traditional’ forms of employment. These developments and their relevant details

are discussed in further detail the relevant literature.%?

Relating this back to the issue of parental leave as a workplace right, studies
conducted of the coverage of parental leave (paid or unpaid) in employment
agreements reached by enterprise bargaining across different industries shows
parental leave coverage is not uniform, especially in the private sector.>® This is
particularly the case with employees covered by Australian Workplace
Agreements (AWAs), which were a key aspect of the 2005-2006 ‘Work
Choices’ legislation of the Howard coalition government that was designed to
replace collectively-bargained awards with individually negotiated contracts
based on the common law contract of employment.>* These matters are

discussed further in Chapters 2 and 3 of this thesis.

“‘Harry Glasbeek, ‘Industrial Relations Reforms: Implications for Corporate Scholars and
Activists® (2010) 24(2) Australian Journal of Corporate Law 110, 110-147; Aaron Rathmell,
‘Collective Bargaining After Work Choices: Will Good Faith Take Us Forward With Fairness?’
(2008), 21(2) Australian Journal of Labour Law 164, 164-199; David Chin, ‘Exhuming the
Individual Employment Contract: A Case of Labour Law Exceptionalism’ (1997) 10(3)
Australian Journal of Labour Law 257, 257-279.

S0Carolyn Sappideen and James Joseph Macken, Macken’s Law of Employment (Thomson
Reuters, 7" ed, 2011), ch 1.

S11bid.

2lbid 13-19. The literature on this issue is vast. For a compendious summary see also Anna
Chapman, ‘The New National Scheme of Parental Leave Payment’ (2011) 24(1) Australian
Journal of Labour Law 60, 60-70 and Judy Fudge, ‘Precarious Employment in Australia and
Canada: The Road to Labour Law Reform’ (2006) 19(2) Australian Journal of Labour Law 105,
105-126.

3Marian Baird and John Murray, 'An Analysis of Collective Bargaining for Paid Parental Leave
— Sector and Context Effects', Paper presented at the 16th World Congress of the International
Labour and Employment Relations Association 2012, Philadelphia, United States, 5th July 2012,
1-10. See also Len Perry, ‘Labour Market Reforms and Lockouts in New Zealand’ (2006) 32(4)
Australian Bulletin of Labour 401, 401-420, for the analysis of labour market deregulation on
worker entitlements.

4Carolyn Sappideen and James Joseph Macken, Macken’s Law of Employment (Thomson
Reuters, 7" ed, 2011), ch 1; Marian Baird, and John Murray, ‘An Analysis of Collective
Bargaining for Paid Parental Leave - Sector and Context Effects’, Paper presented at the 16th
World Congress of the International Labour and Employment Relations Association 2012,
Philadelphia, United States, 5th July 2012), 1-10.
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In light of the prior discussions in this chapter in sections (1.1-1.3), a major
argument in this thesis is that the neoliberal model in itself fosters workplace
gender inequality and unlawful discrimination against employees with family
responsibilities, and hence this detrimental outcome has to be offset by
government intervention in the labour market through suitably designed parental
leave legislation making paid parental leave an employee right allied with
suitable anti-discrimination legislation.®® The current Australian parental leave
framework will be investigated in this dissertation in this light and references
will be made to the parental leave frameworks of selected OECD European
countries with Sweden as an exemplary model will be made to suggest future
reforms to Australian employment laws including paid parental leave

legislation.®

A number of countries, particularly in Europe, model their political systems
around a ‘social democratic’ model including the Nordic countries of
Scandinavian Europe.®” The Nordic countries have followed what social
researchers classify as a ‘mixed’ social model of capitalist economies with the
operation of free markets, free trade and high levels of integration into the global
economy combined with relatively high rates of taxation and social welfare
spending.®® In the context of this thesis, the Scandinavian countries, with
Sweden as an exemplary model, will be analysed in more detail because of their
long history of framing and applying schemes of paid parental leave as an

SJudy Fudge, ‘Precarious Employment in Australia and Canada: The Road to Labour Law
Reform’ (2006) 19(2) Australian Journal of Labour Law 105, 105-126; Joellen Riley, ‘Mutual
Trust and Good Faith: Can Private Contract Law Guarantee Fair Dealing in the Workplace?’
(2003) 16 Australian Journal of Labour Law 28, 28-49; Joellen Riley, Employee Protection at
Common Law (Federation Press, 2005), 33-57; Mark Irving, The Contract of Employment
(LexisNexis Butterworths, 2012), 1-37.

%6See Chapters 5 and 6 of this thesis and also Eric S Einhorn and John Logue, ‘Can Welfare
States be Sustained in a Global Economy?” (2010) 125(1) Political Science Quarterly 1, 1-30;
Alison Earle, Zitha Mokomane and Jody Heymann, ‘International Perspectives on Work-Family
Policies: Lessons from the World’s Most Competitive Economies’ (2011) 21(2) Work and
Family 191, 192-203; Nadine Zacharias, ‘Work-life Balance: ‘Good Weather Policies or Agenda
for Social Change?’ A Cross-Country Comparison of Parental Leave Provisions in Australia and
Sweden’ (2006) 12(2) International Employment Relations Review 32, 32-42.

S’Andrew Scott, Northern Lights: The Positive Policy Example of Sweden, Denmark, Finland
and Norway (Monash University Publishing, 2014), 1-17. The Scandinavian nations are
Denmark, Iceland, Finland, Norway and Sweden.

%8Ibid 1-25.
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employment right in their society and workplaces.>® After an analysis of the
Scandinavian nations and selected OECD European countries with Sweden as
an exemplary model in Chapters 4 and 5, potential positive lessons Australia can

apply to its system will be discussed in Chapter 6 of this thesis.

1.4 Research Questions

In light of the discussion of the research problem identified above, this thesis is

directed towards addressing the following research questions:

1. What is the policy and regulatory framework situating paid parental leave in
Australian employment law context?

2. What are the prevailing and competing economic, philosophical and
political theories that underpin paid and unpaid parental leave schemes in
Australian employment law?

3. What is the previous history of regulatory frameworks for maternity leave
and parental leave entitlements what legal issues does this raise in an
Australian employment law context?

4. How is paid parental leave regulated and administered in selected European
jurisdictions and how might this inform the development of Australia’s Paid
Parental Leave Act in the near future?

5. How has paid parental leave been regulated in Sweden and how might this
inform the future development of Australia’s current parental leave
framework?

6. How could Australia develop its parental leave scheme in the future based

on lessons learned from Nordic models of parental leave laws?

1.5 Research Aims

In order to address the research questions, this research:

1. Provides an overview of economic and social policy frameworks to situate

parental leave in the employment law context.

$lbid 1-25.
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2. Analyses the historical development of maternity and paid parental leave in
Australia.

3. Critically examines the development of the present legislative regulatory
scheme of paid parental leave in Australia with a focus on selected legal
issues including workplace gender equality, discrimination against working
parents and employment protections.

4. Critically analyses the regulatory frameworks and funding mechanisms of
parental leave in selected OECD European jurisdictions with a special focus
on the Swedish regulatory regime.

5. Discusses the current regulatory framework for paid parental leave in
Australia and how the regularly frameworks for paid parental leave law and
Australian anti-discrimination laws regarding employees with family
responsibilities in Australia can be further developed with reference to the
Swedish regulatory model for paid parental leave and anti-discrimination

laws in relation to paid parental leave.

1.6 Research Framework

The topic of this thesis is located in the field of employment law and is guided
by the general principles of employment law. The thesis topic will refer to both
public and private law, as both of these sources of law are relevant to how paid
parental leave fits within the Australian employment law framework.® These
include the private law of contract, the common law of master and servant, and
federal and state regulations designed to intervene and shape the nature of
workplace relations according to certain government policy and economic
goals.®t Employment law has also evolved since the 19" century as a large and
independent area of law within Australia and other English-speaking countries

because of its fundamental importance to regulating one of the most socially and

%Anna Chapman, ‘The New National Scheme of Parental Leave Payment’ (2011) 24(1)
Australian Journal of Labour Law 60, 60-70; Kathy Tannous and Meg Smith, ‘Access to Full-
time Employment: Does Gender Matter?’ (2013) 16(2) Australian Journal of Labour Economics
237, 239-255; Marian Baird and John Murray, ‘Collective Bargaining for Paid Parental Leave
in Australia 2005-2010: A Complex Context Effect’ (2014) 25(1) Economic and Labour
Relations Review 47, 50-51.

1Marian Baird, ‘Women, Work and Industrial Relations’ (2011) 53(1) Journal of Industrial
Relations 337-352; Marian Baird, ‘The State, Work and Family in Australia’ (2011) 22(18)
International Journal of Human Resource Management, 3742, 3742-3754.
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economically important sets of relationships in society: that between employer
and employee.®

Concerning private law principles, this thesis will consider the nature of the law
of contract as applicable to employment relations law. The discussion will
mostly focus on the classical theory of contract law and updated versions applied
to workplace agreements through government intervention in the workplace to
regulate the nature and terms of employment agreements. This discussion will
also consider the economic principles underlying the development of the law of
contract in the employment law context, particularly those relating to the
regulation of employer/employee relations in a capitalist society and the
influence of neoliberal economic theories on the development of the law of
employment relations in Australia from the 1970s to the present.®® The impact
of neoliberal economic principles on the regulation of employment agreements
will be highlighted in this thesis,* as well as the impact of neoliberal principles

on workplace relations laws involving female workers.%

This thesis will also discuss social policy frameworks applicable to the

employment law context, particularly in the form of government intervention to

82Michael Quinlan and Peter Sheldon, ‘The Enforcement of Minimum Employment Standards
In an Era of Neoliberal Globalisation’ (2011) 22(2) Economic and Labour Relations Review 5,
12-20; Ron McCallum, ‘Australian Labour Law and the Rudd Vision” (2008) 18(2) Economic
and Labour Relations Review 23, 24-29; Gordon Anderson and Michael Quinlan, ‘The Changing
Role of the State: Regulating Work in Australia and New Zealand 1788-2007" (2008) 95(1)
Labour History 111, 111-129; Mark Westcott, Marian Baird and Rae Cooper, ‘Re-Working
Work: Dependency and Choice in the Employment Relationship’ (2006) 17(1) Labour and
Industry 5, 6-16.

8Simon Fry and Bernard Mees, ‘Two Discursive Frameworks Concerning ldeology in
Australian Industrial Relations’ (2017) 28(4) Economic and Labour Relations Review 483, 484-
496; Joe Collins and Drew Cottle, ‘Labor NeoL.iberals or Pragmatic Neo-Laborists? The Hawke
and Keating Labor Governments in Office, 1883-1996° (2010) 98(1) Labour History 25, 25-37;
Kerrie Saville, Bruce Hearn-Mackinnon and Julian Vieceli, ‘Did Work Choices Deliver?
Evidence from Survey Data’ (2009) 20(2) Labour and Industry 207, 209-222; Christopher
Lloyd, ‘Australian Capitalism since 1992: A New Regime of Accumulation?” (2008) 61(1)
Journal of Political Economy 30, 32-52.

84Mark Western et al, ‘Neoliberalism, Inequality and Politics: The Changing Face of Australia’
(2007) 42(3) Australian Journal of Social Issues 401, 401-418.

®5Yolanda van Gellecum, Janeen Baxter, Mark Western, ‘Neoliberalism, Gender Inequality and
the Australian Labour Market’ (2008) 44(1) Journal of Sociology 45, 45-63; Tim Battin,
‘Labouring under Neoliberalism: The Australian Government’s Ideological Constraint, 2007-
2013’ (2017) 28(1) Economic and Labour Relations Review 146, 146-163; Janis Bailey, Fiona
MacDonald and Gillian Whitehouse, ‘No Leg to Stand On: The Moral Economy of the
Australian Industrial Relations Changes’ (2011) 33(3) Economic and Industrial Democracy 441,
441-461.
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prevent discrimination in the workplace on the basis of gender, pregnancy status
and family responsibility. As governments at both the state and federal level
have intervened using anti-discrimination laws to prevent employers from
discriminating against existing or potential employees on the basis of gender,
pregnancy status and family responsibility, an important part of the discussion
of this thesis will involve a consideration of these laws. Further, this thesis will
need to consider the historical development of the current Australian parental
leave regulatory framework, how this was framework was conceived and
legislated, and analyse subsequent developments in the framework to improve
its efficiency and cost-effectiveness.®® This will require consideration and

review of the research methodology framework in the thesis.

1.7 Research Methodology

This research focuses on the nature of paid parental leave in Australia and how
Australia’s regulatory framework for paid parental leave should be further
developed in Australia. This research is literature based,®” and will have a
detailed and systematic analysis of primary and secondary legal sources
including legislation, case law, policy analysis documents, and other sources.®
The scope of this research will encompass consideration of regulatory
frameworks relating to parental leave in other legal jurisdictions, namely
selected European OECD countries, including a special focus on Sweden as an
exemplary model, and how these nations regulate and fund their paid parental
leave schemes. This research specifically examines the regulatory system and
funding arrangement for each selected European OECD country to see how
maternity leave and paid parental leave entitlements are administered and funded
in these nations with reference to their unique economic, social and historical
circumstances, with particular attention given to the regulatory regime of
parental leave in Sweden. The aim of including these regulatory frameworks for
paid parental leave is to acquire deeper insights into how paid parental leave can

be efficiently introduced and regulated in such a manner as to produce optimal

6See Chapter 3 of this thesis.
"Terry Hutchinson, Researching and Writing in Law (Thomson Reuters, 3 ed, 2010), 5-35.
%81bid 51-75.
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outcomes for employers and employees and also to the wider society as a whole.
The consideration of these frameworks is also aimed at discerning what lessons
can be learned from the European context (with particular reference to Sweden)
and used to improve and further develop Australia’s parental leave framework
and assist Australian policy-makers deal with problems such as discrimination
against women and working parents on the basis of gender, pregnancy and

family responsibility.®

1.7.1 The Use of Internet-Based Materials

In addition to the use of primary and secondary legal materials and peer-
reviewed articles, this thesis has made extensive use of internet-based materials.
The researcher has drawn on additional material beyond primary and secondary
legal materials and peer-reviewed articles particularly as employment law is not
just simply another area of ‘black letter law’ but a field of law that has profound
connections to wider and very complex social, economic and political forces
which have deep implications for any society and also how its social structures
are formed and regulated.” The introduction of workplace regime change in
Australia has always been an intensively contested issue in the wider media,
public discussion and also political life and the introduction of paid parental
leave and subsequent attempts to change the scheme have been no different.
Given the nature of the complex social, economic and political factors, the author
has also made use of materials available on the Internet from different sources
including newspaper articles, opinion sections in online publications and policy
position statements of interest groups and political parties relating to paid

parental leave.”? The author however has taken care to use these resources in a

Ibid 459-483.

Terry Hutchinson, Researching and Writing in Law (Thomson Reuters, 3 ed, 2010), 35-37,
71-77. The research methodology used in this thesis may be summarised as doctrinal in nature
in the sense described in Hutchinson at 37 as ‘selecting and weighing materials taking into
account hierarchy and authority as well as understanding social context and interpretation’.
"Barbara Pocock, Sarah Charlesworth and Janine Chapman, ‘Work-family and Work-life
Pressures in Australia: Advancing Gender Equality in Good Times?” (2013) 33(9/10)
International Journal of Sociology and Social Policy 594, 596-600.

2Terry Hutchinson, Researching and Writing in Law (Thomson Reuters, 3" ed, 2010), 80-95
and the researcher has also used the Boolean methodology of electronic searches as described
by Hutchinson, 90-91.
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critical fashion and to give appropriate weight to the sources considered in terms
of relevance, date and credibility.™

1.7.2 The Use of Foreign Legal Materials in English Translation

Because the nature of the research taken in this thesis requires careful discussion
of the legal systems of a number of non-English speaking countries, there have
been some limitations in terms of access to materials not written in English. This
has particularly been the case with non-English speaking European countries,”
where primary legal materials (legislation and case law) are only available to the
reader in the official language of the nation.” Where possible, the author has
relied on materials available in reliable and official English translation and this

has been referenced in the relevant footnotes.

1.8 Thesis Structure

Chapter 1 of the thesis presents a brief statement of the problem of workplace
gender inequality in Australia identified by the research of bodies such as the
AHRC and how paid parental leave was introduced in Australia through the
legislation of the Paid Parental Leave Act 2010, with a brief background
discussion on how this act was designed to remedy workplace gender equality
and also achieve a more equal balance of parental leave time sharing between
male and female working parents. Chapter 1 also sets out the rationale for the
research, research questions to be considered and the aims for this research to
address the current Australian regulatory framework for paid parental leave and

potential future developments.

8Terry Hutchinson, Researching and Writing in Law (Thomson Reuters, 3™ ed, 2010), 40-43,
459-460.

Where possible, reference to authoritative and reliable English translations of foreign legal
materials will be provided. When this is not possible, it will be noted in the appropriate footnotes
for each section of the thesis.

This is mostly the case with European non-English speaking countries considered in Chapters
4 and 5 of this thesis.

®Where possible, the author has used primary materials published on official government
websites or international organisations such as the International Labour Organisation where
available in English translation. Links to these resources will be provided in the footnotes when
appropriate.
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Chapter 2 of the thesis will consider the economic and social policy frameworks
behind the introduction of paid parental leave in Australia. It provides a detailed
discussion of background issues to paid parental leave including detailed
research into the problem of gender inequality in the workplace by academic
research, human rights and advocacy organisations and government inquiries
and how these have impacted the development of Australian policymaking on
the issue. Further, this chapter provides an overview of the arguments raised for
and against the introduction of a government-funded and administered system of
paid parental leave in the Australian context and how paid parental leave should
be defined in Australian law.

Chapter 3 examines the legal status and regulation of maternity and parental
leave in Australia and the legal issues it has given rise to in Australian industrial
relations law. The legal issues around maternity and parental leave discussed in
this chapter include discussions around the legal nature of maternity and paid
parental leave in Australian industrial arbitration cases and later in the legislation
of a government-funded and administered system of paid parental leave in
Australia, including the 2010 Paid Parental Leave Act. This chapter will
highlight how the introduction of paid parental leave has raised particular issues
and how these issues affect business, employers and employees, women and the

Australian government and recent policy developments in this area.

Chapter 4 examines the paid parental leave systems of selected European OECD
countries, particularly focused on jurisdictions in Western Continental Europe.
This discussion includes an analysis of international legal standards of labour
law relating to paid parental leave and how these have been incorporated into
leave systems in these jurisdictions. These jurisdictions are selected for
discussion in Chapter 4 because of their introduction and administration of paid
parental leave schemes in recent times contemporaneous with Australia’” and
whether these parental leave laws are effective in protecting employees with
family responsibilities from workplace gender inequality and discrimination on

the basis of family responsibility and meeting the need for employees in certain
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classes to be protected from employment discrimination on the basis of parental
responsibility, as discussed in Chapters 2 and 3 of the thesis. Chapter 4 will also
consider what positive lessons can be learned by Australia from the systems of

these nations.

Chapter 5 discusses the paid parental leave system of one Nordic OECD country,
Sweden. The focus of this chapter will be a detailed discussion of the Swedish
regulatory framework around paid parental leave and a consideration as to how
successful the Swedish leave framework has actually been in achieving its goal
of gender equality and non-discrimination against employees with family
responsibilities. This chapter will also contain a detailed analysis of the
historical development of Sweden’s parental leave framework from the early 20™
century to the 21% century and particular legal and administrative challenges it
has faced. Sweden is chosen for detailed analysis because its paid parental leave
regulatory framework has been seen to be a highly successful example of how
such a scheme should be structured to address the problems mentioned in
Chapters 2 and 3 of this thesis around gender-based discrimination and
discrimination based on pregnancy and parental responsibility. The Swedish
regulatory framework will be discussed in relation to Australia’s present system
of paid parental leave and anti-discrimination laws and what lessons positive
lessons Australia can learn or adopt from the Swedish regulatory framework for
parental leave will be briefly discussed.

Chapter 6 provides a summary of key thesis findings and will make
recommendations to amend the Paid Parental Leave Act 2010 to better address
workplace gender inequality and achieve a fairer balance of work and family
responsibility in Australia, particularly by equalising parental leave sharing
between men and women. Chapter 6 will also discuss what Australia can do in
the areas of research and government policy to address these problems better in
the future.

1.9 Conclusion

The introduction of a government administered and regulated paid parental leave

regulatory framework in 2010 in Australia was and continues to remain
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controversial.”® There is still considerable debate among stakeholders as to
whether Australia’s current regulatory framework around parental leave is
adequate to achieve its goals, including assisting working parents balance family
responsibility with employment obligations and protecting working parents
(particularly women) from discrimination on the basis of gender, pregnancy and
parental responsibility in the workplace.” The Australian paid parental leave
framework appears to have attractive features including making paid parental
leave available for the first time as a general entitlement for parents in continuous
employment, high-levels of take up by parents (including women) and specific
legislative goals in the current Paid Parental Leave Act related to gender equality

and workplace discrimination.®

However, the regulatory system of paid parental leave in Australia raises a
number of legal issues and challenges. Paid parental leave in principle has come
under strong challenge and resistance, particularly from some employers and
figures in Australian politics who oppose giving employees further rights or
increasing welfare spending and government regulation of workplace relations
which should be left more to the prudential judgments of business managers.®
The present system of paid parental leave has also been criticised as having
several major flaws, including not furthering gender equality enough and not
doing enough to protecting working parents from workplace discrimination.
Therefore, as will be argued in Chapter 6 of the thesis, the current Australian

regulatory system of paid parental leave needs further reform through carefully

Marian Baird and Gillian Whitehouse, ‘Paid Parental Leave: First Birthday Policy Review’
(2012) 38(3) Australian Bulletin of Labour 184, 184-198; Marian Baird and Sue Williamson,
‘Women, Work and Industrial Relations 2010° (2011) 53(3) Journal of Industrial Relations 337,
337-352.

Claire Mariskind, ‘Good Mothers and Responsible citizens: Analysis of Public Support for the
Extension of Paid Parental Leave’ (2017) 61(1) Women’s Studies International Forum 14, 14-
19; Irina Hondralis, ‘Does Maternity Leave Pay Off? Evidence from a Recent Reform in
Australia’ (2017) 24(1) International Studies in Gender, State and Society, 29, 29-54; Sarah
Kaine, ‘Women, Work and Industrial Relations in Australia in 2016’ 59(3) Journal of Industrial
Relations 271, 274-277.

80See above, 78.

81Sarah Kaine, ‘Women, Work and Industrial Relations in Australia in 2016 (2017) 59(3)
Journal of Industrial Relations 271, 274-277; Sarah Kaine, ‘Women, Work and Industrial
Relations in Australia in 2015’ (2016) 58(3) Journal of Industrial Relations 324, 326-331.
8Marian Baird and Margaret O’Brien, ‘Dynamics of Parental Leave in Anglophone Countries:
The Paradox of State Expansion in Liberal Welfare Regimes’ (2015) 18(2) Community, Work
and Family 198, 200-214.
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considered laws and policies that will help create fairer workplaces for women
and protect working parents from employer misconduct. By learning from
countries with more experience in developing and administering regulatory
systems of paid parental leave, such as the Nordic nations and Sweden, a better-
designed paid parental leave and anti-discrimination legal and policy framework
set in place in Australian employment relations law and policy can help to
minimise the risks of employers misusing their superior power in the
employment relationship by discriminating against vulnerable working
employees and embrace the need for reform to bring about more gender equal
and diverse workplaces.

In light of the research problem stated in 1.3, this chapter has set out the research
questions and aims to address the question of how Australia should design its
regulatory scheme of paid parental leave to achieve optimal outcomes and how
Australia might further develop its scheme in the future to better achieve its aims.
It further addressed the statement of the problem and background to the problem
to consider the legal challenges paid parental leave faces and the implications
for employers, employees and government. Chapter 2 of this thesis will provide
overview of economic and social policy issues concerning paid parental leave in
Australia and arguments about how a regulatory system of paid parental leave
should be designed and implemented in Australia with reference to
HREOC/AHRC and Productivity Commission Inquiries.®

83See Chapter 2 of this thesis.
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CHAPTER 2 POLICY FRAMEWORKS AROUND
PARENTAL LEAVE IN AUSTRALIA

2.1 Introduction

Chapter 2 of this thesis sets out the framework for discussing the problem of
gender inequality in the Australian workplace context with references to
investigations into the background factors related to the underlying issues
involving gender inequality in Australia and the related issue of gender-based
discrimination in Australia. Firstly, in Chapter 2 of this thesis the problem of
gender inequality will be examined within the context of the Australian
workplace and also the underlying forces that act as incentives for employers to
choose to discriminate against employees with family responsibilities will be
examined. Where appropriate economic, social, and policy framework
backgrounds will be produced in more detail to contextualise the analysis being
made in this chapter of the Australian context with reference to relevant
Australian and overseas research, focused primarily on nations within the
OECD. The first stage of this analysis will be a brief review of relevant academic
literature including peer-reviewed journal articles and also other reputable
sources as outlined in Chapter 1, sections 1.6 and 1.7. The second stage of
analysis will be conducted by reviewing relevant academic literature and reports
prepared in Australia by reputable government consultative bodies on gender
equality and paid parental leave frameworks such as the Australian Human
Rights Commission and the Productivity Commission.

In this chapter, special reference will be made to Australian and international
policy and legal research into the issue of gender discrimination with particular
focus on reports prepared into workplace discrimination by the Human Rights
and Equal Opportunity Commission and later the Australian Human Rights
Commission. The AHRC is a consultative body tasked by a government

mandate to conduct policy research with recommendations for legislative reform
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in human rights law, including issues relating to gender equality. The AHRC
has conducted a number of inquiries specifically designed to research the issue
of workplace gender discrimination using the most contemporary and effective
methods of social research and policy analysis tools.? Therefore after academic
literature on workplace gender inequality and its driving factors is discussed in
Chapter 2 to understand the impacts gender inequality has on workplace relations
law, relevant HREOC and AHRC reports and their recommendations for the
design of an Australian paid parental leave regulatory framework will therefore
be discussed in Chapter 2 of this thesis. A selection of the more recent and
relevant HREOC/AHRC reports will be outlined and elaborated upon for reasons
of brevity and more thorough discussions of relevant sections will be referenced

in the footnotes.

The third phase of analysis in this chapter is the 2009 Final Report prepared by
the Productivity Commission into paid parental leave.* This document is of
critical importance as the Rudd/Gillard Labour government of the time specially
tasked the Productivity Commission to research and prepare a comprehensive
review of the issue of paid parental leave in Australia as well as preparing a
detailed submission for the government on the best scheme design for Australia.
This document is fundamental to the development and design of the later
legislated Paid Parental Leave Act, which forms the current basis of Australia’s
parental leave regulatory framework. The analysis of this document therefore
gives context to the issue of gender inequality and what paid parental leave
should look like in the Australian context.> This discussion will be then linked
to the discussion in Chapter 3 in the thesis of the Paid Parental Leave Act 2010
and the analysis and discussion that will take place in Chapters 4 and 5 which

brings the paid parental leave frameworks of international jurisdictions to bear

1See for example and Dominique Allen, ‘Supporting Working Parents: Findings from the
AHRC’s National Inquiry into the Prevalence of Pregnancy and Return to Work Discrimination
in the Workplace’ (2014) 27(3) Australian Journal of Labour Law 281, 281-292.

23ee following discussion in sections 2.7 and 2.8 of this Chapter.

3See sections 2.9 and 2.10 of this Chapter.

4See section 2.10 of this Chapter.

SAnna Chapman, ‘The New National Scheme of Parental Leave Payment’ (2011) 24(1)
Australian Journal of Labour Law 60, 60-65.
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when considering the present design of Australia’s regulatory paid parental leave

framework.®

2.2 Economic Policy Frameworks: The Costs of Gender Inequality in the
Workplace

Statistical information from the Australian Bureau of Statistics shows Australian
women constitute an integral part of the Australian workforce.” According to
ABS statistics for 2009-2010, approximately 65% of adult women participated
in the Australian workforce at this time.2 ABS statistics also show female
participation in the Australian workforce has been increasing steadily over time
and women are increasingly employed in skilled occupations including health,
science, engineering, law, medicine, and higher education.® Australian men
continue to be engaged primarily in mining, construction, manufacturing and
industrial sectors, though men are also well-represented across a wide range of
service industries.’®  Australian women are now also graduating from
universities in undergraduate, postgraduate and professional degrees at a higher
rate than men (particularly in skilled service-based industries including
education, medicine, science, engineering, health and law), a trend that is
occurring worldwide and in the OECD.™

It has been noted by researchers®? that women now constitute a critical part of
the Australian workforce regarding the numbers of women working, the
economic value of their work and concerning the qualities, skill and experience

they bring to the Australian economy.*® However, statistical information and

®See Section 2.11.

"Australian Bureau of Statistics Gender Indicators Australia 2012, (7" February 2012), ABS
Website
<http://www.abs.gov.au/ausstats/abs@.nsf/Lookup/by+Subject/4125.0~Jan+2012~Main+Featu
res~Labour+force~1110>

81bid.

® Ibid.

O1bid.

“Economist, Degrees of Equality, (13" September 2013), The Economist Website
<http://www.economist.com/blogs/dailychart/2011/09/female-graduation-rates>

2Marian Baird, ‘The State, Work and Family in Australia’ (2011) 22(18) International Journal
of Human Resource Management 3742, 3742-3754; Marian Baird, ‘Parental Leave in Australia:
The Role of the Industrial Relations System’ (2005) 23(1) Law in Context 45, 45-64.
Bworkplace Gender Equality Agency, Untapped Opportunity: The Role of Women in Unlocking
Australia’s Productivity Potential, (July 2013), Australian Government WGEA website,
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social research also show women tend to be disadvantaged in economic and

social terms relative to their male colleagues in various ways.*

Studies conducted by researchers® have consistently shown Australian women
are paid less than male colleagues for the same job and retire with lower levels
of superannuation savings than their male counterparts.’* \Women are more
frequently working in part-time, casual or insecure jobs with lower rates of pay
and long-term job security than men, have lower workforce participation rates
when compared to men, and women are far more likely than men to face
workplace discrimination, particularly in recruitment, promotion and retention
practices at workplaces.}” The overall research indicates the general result of
unfair workplace practices on women is a substantial level of economic
inequality between Australian men and women in the workforce with

considerable detrimental economic costs to Australian society.

Therefore, one of the central economic questions involved in the paid parental
leave debate is the problem of pervasive gender inequality between men and
women in the workplace, particularly the disparities of income levels (take-home

pay) as well as superannuation earnings and what policies can be made to deal

<https://www.wgea.gov.au/sites/default/files/EY -%282013%29-Untapped-opportunity-The-
role-of-women-in-unlocking-Australias-productivity-potential .pdf>

4Baird, Marian, Rae Cooper, Damian Oliver, ‘Down and Out with Work Choices: The Impact
of Work Choices on the Work and Lives of Women in Low Paid Employment” (A Report to the
Office of Industrial Relations, University of Sydney Faculty of Economics and Business, June
2007).

5Barbara Pocock and Alexander Michael, ‘The Price of Feminised Jobs: New Evidence on the
Gender Pay Gap in Australia’ (1999) 10(2) Labour and Industry 75, 75-99; Damian Grimshaw,
Gillian Whitehouse, Di Zetlin, ‘Changing Pay Systems, Occupational Concentration and the
Gender Pay Gap: Evidence from Australia and the UK’ (2001) 32(3) Industrial Relations Journal
209, 209-229; Therese Jefferson and Alison Preston, ‘Australia’s other Two-speed Economy:
Gender, Employment and Earnings in the Slow Lane’ (2010) 36(3) Australian Bulletin of Labour
327, 327-334.

6]an Caddy, ‘Remuneration and Gender in Australia: Background and Analysis’ (2013) 19(2)
International Employment Relations Review 38, 38-59; Philip Taylor, Catherine Earl and
Christopher McLoughlin, ‘Contractual Arrangements and Retirement Intentions of Women in
Australia’ (2016) 19(3) Australian Journal of Labour Economics 175, 175-195; David Johnston
and Wang-Sheng Lee, ‘Climbing the Job Ladder: New Evidence of Gender Inequality’ (2012)
51(1) Industrial Relations 129, 129-151.

"Workplace Gender Equality Agency, Gender Workplace Statistics at a Glance, (July 2013),
Australian Government WGEA website, <https://www.wgea.gov.au/sites/default/files/2013-07-
25%20-%20Stats%20at%20a%20Glance_FINAL.pdf>

8Sara Charlesworth, ‘Striking the Balance or Tipping the Scales: The HREOC Women, Men,
Work and Family Discussion Paper’ (2005) 19 Australian Journal of Labour Law 313, 313-324.
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with it.X While the full extent of gender inequality in Australian society is a
persistent and significant problem beyond the scope of this thesis,?® particular
aspects of gender inequality and discrimination against women or people with
family responsibilities in the workplace manifest themselves in ways that are
dysfunctional and detrimental, such as significant gaps between the take-home
wages, hourly pay rates, and superannuation earnings of women and men. Also
related to this are subtle forms of discrimination against female and other
employees on the basis of pregnancy, maternity and family responsibility
including dismissal from employment, forced redundancies, demotions,
workplace bullying and harassment, and lack of opportunities for promotions to
senior positions and career development which have destructive outcomes on the
economic, social and personal well-being of workers subjected to these kinds of

behaviours by employers.?!

Despite significant changes to Australian labour relations law and sex
discrimination law in the last 30 years designed to enact fundamental
employment rights to protect working parents (especially women) from unlawful
workplace practices, research shows that Australian women and workers with

family responsibilities still feel under pressure to conform to relatively

9Belinda Smith, “Work and Family: A Gender Issue and More for More Labour Lawyers’ (2007)
20 Journal of Australian Labour Law 92, 92 — 104; Sara Charlesworth., “Striking the Balance or
Tipping the Scales: The HREOC Women, Men, and Family Working Paper’ (2005) 18
Australian Journal of Labour Law 313, 313-324; Christopher Ruhm, ‘Parental Leave and Child
Health’ (2000) 19(6) Journal of Health Economics 931, 931-960.

20Belinda Smith, ‘From Wardley to Purvis: How far has Australian Anti-Discrimination Law
Come in 30 Years?” (2008) 21 Australian Journal of Labour Law 3, 3-24; Yolanda Van
Gellecem, et al, ‘Neoliberalism, Gender Inequality and the Australian Labour Market’ (2008)
44(1) Journal of Sociology 45, 45-63; Tanya Carney, ‘The Employment Disadvantage of
Mothers: Evidence for Systematic Discrimination’ (2009) 51(1) Journal of Labour Relations
113, 113-30.

2l Australian Human Rights Commission, ‘Supporting Working Parents: Pregnancy and Return
to Work National Review Report,” (Australian Human Rights Commission 2014 Report,
Australian Human Rights Commission, 2014), 1-26; Tanya Carney, ‘The Employment
Disadvantage of Mothers: Evidence for Systematic Discrimination’ (2009) 51(1) Journal of
Labour Relations 113, 113-30; Lawson Savery and A C Gledhill, ‘Sexual Harassment of Women
In Industry and Commerce’ (1988) 17(6) Personnel Review; 34, 34-37; Louise Fitzgerald,
‘Sexual Harassment: Violence Against Women in the Workplace’ (1993) 48(10) American
Psychologist 1070, 1070-1075.
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conservative and patriarchal social ideals in the workplace.?? These pressures
involve economic forces involving the concept of the ‘ideal’ employee who puts
the employer’s interest first before all else,? along with the traditional social
expectations that women will undertake the bulk of unpaid caring

responsibilities in the domestic sphere.?*

Research has shown that compared to OECD average,® Australian women still
face remarkably high levels of sexism in the workplace, often manifesting itself
in extreme forms of bullying and sexual harassment and also in less obvious
ways.?® Research also shows gender inequality is not merely an Australian
problem but is global in nature and extent.?” For example, an 2012 OECD
report?® examining the global economic and social consequences of gender

inequality,?® a comparative economic analysis indicated gender bias relating to

2\\illiam E Snizek and Cecily C Neil, ‘Job Characteristics, Gender Stereotypes and Perceived
Gender Discrimination in the Workplace’ (1992) 13(3) Organization Studies 403, 403-427;
Norman T Feather and Robert J Boeckmann, ‘Beliefs about Gender Discrimination in the
Workplace in the Context of Affirmative Action: Effects of Gender and Ambivalent Attitudes in
an Australian Sample’ (2007) 57(1) Sex Roles 31, 31-42; Janeen Baxter, ‘Barriers to Equality:
Men’s and Women’s Attitudes to Workplace Entitlements in Australia’ (2000) 36(1) Journal of
Sociology 12, 12-29.

ZAnnelies E.M. Van Vienen and Tienke M. Willemsen ‘The Employment Interview: The Role
of Sex Stereotypes in the Evaluation of Male and Female Job Applicants in the Netherlands’
(1992) 22(6) Journal of Applied Social Psychology 471, 471-491; Janeen Baxter and Belinda
Howett, ‘Negotiating Domestic Labour: Women’s Earnings and Housework Time in Australia’
(2016) 19(1) Feminist Economics 29, 29-53; Janeen Baxter, ‘To Marry or Not to Marry: Marital
Status and the Household Division of Labour’ (2005) 26(3) Journal of Family Issues 300, 300-
321.

24peter Walters, and Gillian Whitehouse, (2014), ‘Mother’s Perceptions of Support in the
Workplace — A Sense of Entitlement or Resignation?’ (2014) 51(3) Journal of Sociology 769,
769-782.

%Joshua Chang et al, ‘Gender Gaps in Australian Workplaces: Are Policy Responses Working?’
(2014) 33(8) Equality, Diversity and Inclusion: An International Journal, 764, 764-775; Sara
Charlesworth, Paula McDonald, Cerise Somali, ‘Naming and Claiming Workplace Sexual
Harassment in Australia’ (2011) 46(2) Social Issues 141, 141-161.

% Robert Broeckman,.and Norman Feather, ‘Gender, Discrimination Beliefs, Group-Based Guilt
and Responses to Affirmative Action for Australian Women’ (2007) 31(3) Psychology of Women
Quarterly 290, 290-304; Glenda Strachan et al., ‘Equal Employment Opportunity Legislation
and Policies: the Australian Experience’ (2007) 26(6) Equal Opportunities International 525,
525-540.

2’Shawn F. Dorius, and Glenn Firebough, ‘Trends in Global Gender Inequality’ (2010) 88(5)
Social Forces 1941, 1941-1968; Christine Bose, ‘Patterns of Global Gender Inequalities and
Regional Gender Regimes’ (2015) 29(6) Gender and Society 767, 767-791; Mary-Beth Mills,
‘Gender and Inequality in the Global Labour Force’ (2003) 321(1) Annual Review of
Anthropology 41, 41-62.

Z0ECD, (2012), Closing the Gender Gap: Act Now, (2012) <http://www.keepeek.com/Digital-
Asset-Management/oecd/social-issues-migration-health/close-the-gender-gap-
now_9789264179370-en#pagel>, 1-3.

2bid 1-3.

26


http://www.keepeek.com/Digital-Asset-Management/oecd/social-issues-migration-health/close-the-gender-gap-now_9789264179370-en#page1
http://www.keepeek.com/Digital-Asset-Management/oecd/social-issues-migration-health/close-the-gender-gap-now_9789264179370-en#page1
http://www.keepeek.com/Digital-Asset-Management/oecd/social-issues-migration-health/close-the-gender-gap-now_9789264179370-en#page1

work and employment is a massive global problem, with significant adverse
consequences for the GDP of both the world economy and also for national
economies, which would be boosted greatly if real workplace gender equality
were a reality.3® One modelling scenario examined in the report showed what
would happen to the OECD nations studied if gender gaps in labour force
participation between men and women were reduced by 50%, 75% and 100%.%

The economic modelling in the 2012 OECD report cited showed:*?

a) Australia’s economy would gain a 5.3% increase in GDP by 2030 if the
gender gap narrowed by 50%;

b) Australia’s GDP growth would be 7.9% with a gap reduction of 75% and
10.6% if the reduction were 100%;

c) Overall the GDP of the OECD nations would increase by between 9%
and 12% with reductions in gender inequality by 75% to 100%
respectively; and

d) Even relatively equal nations such as the Nordic countries would achieve
considerable increases in their GDP if reductions in inequality occurred.

A particular issue of concern raised by an OECD study on gender pay gaps
worldwide is that women work in part-time employment in large numbers, often
in insecure and underpaying jobs.3* The OECD 2012 study shows that women
who work part-time face a significant gap in earnings compared to men,3* which
corroborating Australian research® has shown is related to differential social
responsibilities men and women have in reproductive roles related to childbirth

01pid 28-30.

%11pid 58.

pid 58.

330ECD, (2012), Closing the Gender Gap: Act Now, (2012) <http://www.keepeek.com/Digital-
Asset-Management/oecd/social-issues-migration-health/close-the-gender-gap-

now 9789264179370-en#pagel>, 160.

3 |bid 166. The gap is estimated at 16% averaged across the entire OECD.

35 Barbara Pocock and Michael Alexander, ‘The Price of Feminised Jobs: New Evidence on the
Gender Pay Gap in Australia’ (1999) 10(2) Labour and Industry 75, 75-100; lan Watson,
‘Decomposing the Gender Pay Gap in the Australian Managerial Labour Market’ (2010) 13(1)
Australian Journal of Labour Economics 49, 49-79; Patricia Todd and Joan Eveline, ‘The
Gender Pay Gap in Western Australia: Gross Inequity, Women Counting for Nothing?” (2007)
18(2) Labour and Industry 105, 105-120.
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and child-rearing.3® This gender bias leads to a significant ‘caring’ penalty gap
in wages and lifetime earnings for women which can be made worse by part-
time employment arrangements women arrange post-partum.®” Research also
shows that part-time female workers with children can be worse off in terms of
work and family outcomes and economic well-being, even if they work the same
hours as men, have the same qualifications, and also have the added burden of
being expected to caring for disabled family members or elderly relatives and
parents in addition to children.®® Research into the lives of working women in
Australia have shown similar outcomes, especially for women employed in
insecure forms of work based on casual, temporary or fixed-term contracts or
self-employment.® Social research data collected in Australia also indicated
women with family responsibilities were concentrated in parts of the Australian
labour market involving less-skilled forms of work, with poor conditions, higher
levels of discrimination, and reduced employment security after the introduction
of “‘Work Choices’ legislation in the late 1990s.4°

2.3 Structures of Workplace Gender Inequality in Australia

The gender inequalities between men and women in the Australian labour market

have several root structural causes.** Firstly, evidence from research* indicates

$6QECD, (2012), Closing the Gender Gap: Act Now, (2012) <http://www.keepeek.com/Digital-
Asset-Management/oecd/social-issues-migration-health/close-the-gender-gap-
now_9789264179370-en#pagel,> 166-67. See also references in 35, above.

71bid 167.

Ibid 167-8.

39Janis Bailey et al, ‘No Leg to Stand On: The Moral Economy of Australian Industrial Relations
Changes’ (2011) 33(3) Economic and Industrial Democracy 441, 441-461; Whitehouse, Gillian
et al, “Women and Work Choices: Impacts on the Low Pay Sector’ (Centre for Work/Life Report,
Hawke Institute, University of South Australia, August 2007), 1-32.

“bid 1-32.

“Janeen Baxter, and Yolanda Van Gellecum, ‘Neoliberalism, Gender Inequality and the
Australian Labour Market’ (2008) 44(1) Journal of Sociology 45, 45-63; Raewyn Connell, ‘A
Really Good Husband: Work-life Balance, Gender Equity and Social Change’ (2005) 40(3)
Australian Journal of Social Issues 363, 363-385; Marcel van Egmond et al, ‘A Stalled
Revolution: Gender Role Attitudes in Australia 1986-2005’ (2010) 27(3) Journal of Population
Research 147, 147-68.

42Bradom Ellem, ‘The Making of Industrial Relations Policy: Where are We Now and How Did
We Get Here?’ (2010) 21(1) Labour and Industry 353, 353-368; Michael Quinlan and Peter
Sheldon, ‘The Enforcement of Minimum Labour Standards in an Era of Neoliberal
Globalisation: An Overview’ (2011) 22(2) Economic and Labour Relations Review 5, 5-32;
Amanda Keddie, ‘Neoliberalism and The New Configurations of Global Space: Possibilities,
Tensions and Problematics for Gender Justice’ (2010) 19(2) Journal of Gender Studies 139, 139-
152.
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that neoliberal inspired reforms to workplace laws and in the Australian labour
market have not been good for women.** Employment academics note that
despite increasing levels of female workplace participation, women who work
have carried the heaviest burdens from rapid changes in workplace relations laws
arising from relentless pursuit by governments and businesses of neoliberal
economic policies.* These relate to economic pressures forcing women to work
in more insecure forms of employment (often casual or part-time in nature) with
reduced job security, unpredictable shifts, fewer entitlements and minimal
coverage of workplace rights under the industrial law.*® Studies also show
women working in insecure forms of work also often face persistent gender-
related burdens regarding care obligations and lost income and opportunities if

they choose to have children or take on caring responsibilities.*®

These pressures due to neoliberal reform programs*’ in the workplace are well
supported by evidence gained from research into Australian women’s
participation in the workforce.*® Firstly, a range of studies indicates there is a
substantial gap in full-time average weekly earnings that exists between women
and men in Australia.*® For example, research by the ABS in 2014 indicated the

wage gap between working men and women in Australia is 17% and has varied

“William Creighton and Andrew Stewart, (2010), Labour Law (Federation Press, 5" ed, 2010),
14.

“Marian Baird, Rae Cooper, Bradon Ellem, ‘Low Paid Women: The Impact of Regulatory
Change in Australia’ (2009) 40(5) Industrial Relations Journal 393, 393-407; Barbara Pocock
and Helen Smith-Masterman, ‘Work Choices and Women Workers’ (2009) 56(1) Journal of
Australian Political Economy 126, 126-144; Barbara Pocock et al, “The Impact of Work Choices
on Women in Low Paid Employment in Australia: A Qualitative Analysis’ (2008) 50(3) Journal
of Industrial Relations 475, 475-488.

“5Barbara Pocock et al, ‘The Impact of Work Choices on Women in Low Paid Employment in
Australia: A Qualitative Analysis’ (2008) 50(3) Journal of Industrial Relations 475, 477-487.
“1bid 477-487.

4’Rachel S Turner, Neoliberal Ideology: History, Concepts and Policies, (Edinburgh University
Press, 2008); Mehmet Z Duman, ‘The Victory of Neo-liberal Globalization® (2011) 8(1)
International Journal of Human Sciences 666, 666-700; Paul O’Connell, ‘On Reconciling
Irreconcilables: Neoliberal Globalisation and Human Rights’ (2007) 7(3) Human Rights Law
Review 483, 483-509; Raewyn Connell, ‘A Really Good Husband: Work/life Balance, Gender
Equity and Social Change’ (2005) 40(3) Australian Journal of Social Issues 369, 369-383.
4Klee Adams and Christopher Geller, ‘Work and Family: Seeking Solutions’ (2007) 20
Australian Journal of Labour Law 312, 312-328.

4SBarbara Pocock and Michael Alexander, ‘The Price of Feminised Jobs: New Evidence on The
Gender Pay Gap in Australia’ (1999) 10(2) Labour and Industry 75, 75-100; Hiau Kee, ‘Glass
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Record 408, 408-427.
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between 15% and 18% over several decades® and on average, women working
full-time earn $12 730.30 per week while men who were working full-time earn
$1532.80 per week, a $262.50 difference.>! Also in some states, such as Western
Australia®, the gender gap is much higher, as much as 25% of average weekly
earnings or greater in some cases.>® The ABS statistics also showed that in the
past two decades, the gap between average weekly male earnings and female

earnings had increased.>*

Secondly, there is abundant evidence from Australian and international
research® suggesting that there is a substantial and tangible adverse effect on the
long-term financial well-being of working women who choose to take time off
from work to have or care for children called the ‘motherhood penalty.’>® Social
research suggests this ‘motherhood penalty’ is caused by several factors.5” These
include perceptions of some employers and managers that pregnant women or
women with children are less capable in their jobs due to a perceived conflict
between their caring and work duties.®® Also differences in caregiving

responsibilities between male and female parents and differing social

Workplace Gender Equality Agency, ‘Gender Pay Gap Statistics’, (March 2014),
<https://www.wgea.gov.au/sites/default/files/Gender_Pay Gap_factsheet.pdf,>, 2.

51 1bid 2.

52 |bid 2.

SWorkplace Gender Equality Agency, ‘Gender Pay Gap Statistics’, (March 2014),
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Correll and Stephen Bernard, ‘Normative Discrimination and the Motherhood Penalty’ (2010)
24(5) Gender and Society 616, 616-646; Tamar Kricheli-Katz, ‘Choice, Discrimination and the
Motherhood Penalty’ (2012) 46(3) Law and Society Review 557, 557-587.

6Jane Waldfogel, ‘Understanding the Family Gap in Pay for Women with Children® (1998)
12(1) Journal of Economic Perspectives 135, 135-56; Michelle Budig and Paula England, ‘The
Wage Penalty for Motherhood’ (2001) 66 American Sociological Review 204, 205-225; Shelley
Correll, and Stephen Bernard, et al. ‘Getting a Job — Is There a Motherhood Penalty?’(2007) 112
American Journal of Sociology 1297, 1297-1339.

57Shelley Correll and Stephen Bernard, ‘Normative Discrimination and the Motherhood Penalty’
(2010) 24(5) Gender and Society 616, 616-646; Hilary Lips and Katie Lawson, ‘Work Values,
Gender and Expectations About Work commitment and Pay: Laying the Groundwork for the
Motherhood Penalty?” (2009) 61(9-10) Sex Roles 667, 667-676; Margaret Gough, ‘Birth
Spacing, Human Capital and the Motherhood Penalty at Midlife in the United States’ (2017)
37(13) Demographic Research 363, 363-416.

8Beatriz Aranda and Peter Glick, ‘Signalling Devotion to Work Undermines the Motherhood
Penalty’ (2014) 17(1) Group Processes and Intergroup Relations 91, 91-99; Shelley Correll, et
al. ‘Getting a Job — Is there a Motherhood Penalty?’ (2007) 112 American Journal of Sociology
1297, 1297-1339.

30


https://www.wgea.gov.au/sites/default/files/Gender_Pay_Gap_factsheet.pdf
https://www.wgea.gov.au/sites/default/files/Gender_Pay_Gap_factsheet.pdf

expectations of fathers and mothers in their respective roles as workers and
parents also appear to be a factor.>® These perceptions of women with family
responsibilities in the workplace by some employers can lead to harmful forms
of discrimination against women by those responsible for recruitment,
promotional opportunities, and setting salaries for female workers.® As
American social researchers Shelley Correll and Stephen Bernard explain in
their article:®

Motherhood affects perceptions of competence and commitment because
contradictory schemes govern conceptions of ‘family devotion’ and ‘work
devotion’ (Blair-Loy 2003, p. 5). Contemporary cultural beliefs about the
mother role include a normative expectation that mothers will and should
engage in ‘intensive’ mothering that prioritises meeting the needs of
dependent children above all other activities. The cultural norm that
mothers should always be on call for their children coexists in tension with
another widely held normative belief in our society that the ‘ideal worker’
be unencumbered by competing demands and be “always there” for his or
her employer.®2

This norm is further explained by Correll and Bernard as follows:

According to this ‘ideal worker’ belief, the best worker is the ‘committed’
worker who demonstrates intensive effort on the job through actions that
appear to sacrifice all other concerns for the job. These examples include
a willingness to drop everything at a moment’s notice for a new work
demand, to devote enormous hours to ‘face-time’ at work, and to work late
nights or weekends. While it has often been observed that ‘face-time’ and
extended hours are not necessarily associated with actual worker
performance or productivity in the contemporary organisation of work,
they function as a cultural sign of the effort component of performance
capacity. Normative conceptions of the ‘ideal worker’ and the ‘good
mother’ create a cultural tension between the enactment of the motherhood
role and the adoption of the committed worker role.®®
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Research from Australian studies similarly shows the ‘motherhood penalty’
problem exists in Australian workplaces,®* with similar findings for other
English-speaking countries such as the UK, US, New Zealand and Canada.®®
Also, social research suggests the ‘motherhood penalty’ plays a substantial
causative role in gender pay gaps between men and women.®® These findings
are supported corroborated by social research elsewhere.®” Research from
studies® has also shown the gap in earnings between male and female workers
can range from 5%-10%, depending on the country where the gap exists, with a
greater loss of income occurring in English-speaking nations such as Australia,
the UK and the US.%° Research conducted in Australia shows a real effect® with
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Sociology 381, 381-397.
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Australian women with children earning 5-9% less than women without
children.™

2.4 Economic Factors Driving Gender Inequality in Australia

To understand the factors behind gender inequality and their connection to
neoliberal economic policy reform, it is helpful to develop a contextual and
historical analysis of the development of neoliberal economic policy in Australia
and its influence on Australian Labour relations law.”® From the 1970s through
to 2000-2017, successive Australian governments at the state and federal level
(and in OECD countries globally) followed a broad economic policy framework
analysts label ‘neoliberalism.””® Before neoliberal policy is discussed in more
detail this section, it should be noted that ‘neoliberalism’ is a broad concept that
can encompass different meanings across a wide range of different fields of
discourse that makes a precise definition of it for the purposes of legal analysis
in the field of employment relations law problematic.”* However for the
purposes of employment law, it can be noted that in jurisprudential theory it is
argued neo-liberalism is a stream of contemporary political thought noted to
have developed from the political philosophy and jurisprudence of Anglo-
American and European intellectuals such as John Locke, David Hume, Adam
Smith, David Ricardo, John Stuart Mill, Jeremy Bentham, Friedrich Hayek, Karl
Popper and Milton Friedman.” Neoliberalist political theory and jurisprudence
has also incorporated formulations of justice and desert derived from Utilitarian

political philosophy, which focused on maximising the overall welfare of society

"Tanya Livermore, Joan Rodgers, Peter Siminski, ‘The Effect of Motherhood on Wages and
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by promoting self-responsibility and self-sufficiency by citizens.”® Modern
neoliberal political theory emerged in the current form from the 1920s-1970s
from a variety of sources, including the ‘Austrian’ school of economics founded
by Austrian economist and jurist Friedrich Hayek,’’ continued by the ‘Chicago
School’ of economics led by the influential American economist Milton
Friedman,’® and restated by libertarian political theorists such as Robert Nozick
and others.” Neoliberalist political theory was widely adopted as policy in
Western countries from the 1980s onwards following the dramatic economic
crises of the 1970s. These crises came about due to many factors, including a
dramatic rise in the cost of energy following the Arab-Israeli conflict of 1973-
1974 and a prolonged period of economic and social malaise in the 1970s and
early 1980s characterised as ‘stagflation.’®® Government intervention in national
economies at the time seemed incapable of improving the economic situation,
which appeared to be made worse by constant industrial action and demands by
workers and representative unions for higher wages and better work conditions,
which neoliberals argued undermined Western economies by hindering business
productivity and preventing governments from undertaking reforms to revitalise

flagging economies and restore growth and prosperity.5!

In response to these challenges, a number of governments were elected in
Western nations in the late 1970s and early 1980s to enact a broad neoliberal
political and economic reform agenda characterised by promises to reduce state

intervention and participation in the economy through sales and privatisation of
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public assets and utilities to pay off public debts, deregulation and liberalisation
of markets and industry, broad-based tax cuts for individuals and enterprises,
decreasing government spending and curtailing union activity in workplaces in
the belief doing so would lead to higher levels of economic growth, lower
unemployment, reduced inflation, higher GDP, and improved living standards.2
A key aspect of neoliberal reform was making individuals responsible for their
welfare, particularly by making decisions to maximise their self-interest and
‘paying their way’ through life.8 In neoliberal political theory, it is argued the
collective result of individuals maximising their self-interest is also the
maximisation of the public good as a whole, primarily translated practically into

economic prosperity.8*

Neoliberal political theory proposes the duty of government is not to grant
favours and gifts to people of a particular class for some purpose, but rather to
facilitate individual freedom and responsibility by removing anything that
unnecessarily hinders the individual’s free exercise of their self-interest.%> The
government’s responsibility in society according to neoliberal political theory is
strictly limited; its task in society is primarily to ‘preserve law and order, to
enforce contracts, and to foster competitive markets.’® The role of government
is not to ‘pay’ for the mistakes or choices the individual makes; the individual

must ‘pay’ from their resources.®’

Therefore, neoliberal reform is not favourable to direct government intervention
in society.® In neoliberal political theory, government intervention in the market

or society is mostly harmful in nature.®® Neo-liberal political theory proposes

8Alfredo Saad-Filho, and Deborah Johnston, Neoliberalism — A Critical Reader (Pluto Press,
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the role of government is like an umpire in a sports game: to recognise the basic
social rules, to change the rules when needed, mediate different interpretations
of the rules, and enforce them when necessary.*® According to neoliberal
thinkers, it is also not a task of the state to redistribute wealth from the richer
classes in society to the poorer classes through income taxation or spending on
social welfare programs or to legislate to regulate business conditions. Rather
the state functions to foster individual responsibility and freedom through
promoting the operation of free markets and free market forces to allocate finite

resources most efficiently.%

Consequently in neoliberal political thought, the alleviation of inequalities in
social and economic relationships is left to the individual to decide what is fair
or not fair. It is up to the wealthy to promote their self-interest to benefit the
wider community by voluntary means of redistributing wealth such as through
philanthropy, private charity or setting up special trusts for charitable purposes.®
Those wanting better terms in their contractual relations with other parties to
make them more ‘equal’ need to negotiate better terms through freedom of
contract rather than the government intervening through ‘social engineering.’%
It follows in neoliberal thought that the government should only act to the extent
it facilities the operation of free market forces which is the most efficient way to

reduce poverty and inequality in a free democratic society.®*

Neoliberal political and economic theory has come under extensive criticism
since the 2008 global financial crisis,®® which seemed caused by the widespread
failure of the neoliberal framework that dominated government policy-making
in Australia and other countries since the 1980s.%® Critics of neoliberal political
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and economic theory suggest neoliberal-inspired government policies have had
a severe social cost in forms such as rapidly rising wealth inequality, increasing
poverty and marginalising particular groups in society from the economic
benefits of neoliberal reforms.” For some critics of neoliberalism, nothing less

than capitalism itself is to blame.%

2.5 The Impact of Neoliberal Policies in Australian Labour Law

The triumph of neoliberal policy ideas in the Western world and the rise of a
globalised economy based on ‘free-trade’ and ‘free-market principles’ is linked
to significant changes to the structure of the Australian economy from the 1980s
to the 2000s.”° These broad changes to the Australian economy were also
mirrored in Australian labour relations law and policy*® since the 1980s,%!
particularly with the introduction of amended industrial legislation by the

Coalition government of John Howard in the period from 1996-2006 that made
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radical changes to the Australian industrial relations system, particularly through
the ‘Work Choices’*® laws introduced in 2005-2006.%

The ‘Work Choices’ legislation was characterised by certain features,%* such as
the abolition of a centralised system of wage fixing and award making and the
introduction of individualised ‘Australian workplace agreements.’*> \Work
Choices also abolished and standardised many standard ‘industry awards’ and
removed standard workplace rights such as protection from unfair dismissal in
businesses with 100 employees or less. % Work Choices also placed substantive
restrictions on the abilities of employee unions to organise, inspect workplaces
for compliance with work standards and to take industrial action on behalf of

union members.®” There was also renewed emphasis on returning to the
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common law of contract as the legal source for the mutual obligations in the
employer/employee relationship.%®

Work Choices laws also focused on reintroducing classical ‘freedom of contract’
principles based on the direct bargaining between the employer and employee to
determine their mutual rights and obligations and other contract law.'®® This
change in Australian industrial relations law coincided with the decline in union
membership in Australia that had been occurring since the 1980s and the rise of
‘enterprise bargaining’ and ‘enterprise agreements’ to replace standardised
industry awards and centralised wage fixing by an Arbitration Commission.!°
The deregulation of the Australian labour market from the 1980s onwards was
followed by rising levels of insecure employment, casual work and
underemployment in the Australian workplace, which increased after the 1990-
1991 economic recession, leading to reduced workplace rights and poorer
working conditions for workers that unions have been mostly unable to slow
down or stop.!! The move back towards the common law employment of
contract, particularly for ‘casual’ employees in insecure jobs led to the loss of
many basic entitlements and conditions previously protected by prior industrial

1%8Alfredo Saad-Filho and Deborah Johnston, Neoliberalism: A Critical Reader (Pluto Press,
2005), 1-7; Joanne Congahan, ‘Labour Law and the New Economy Discourse’ (2003) 16
Australian Journal of Labour Law 9, 9-19, Carolyn Sappideen and James Joseph Macken
Macken’s Law of Employment (Thomson Reuters, 7" ed, 2011) ch 1; Breen Creighton and
Andrew Stewart, (2010), Labour Law (Federation Press, 5 ed, 2010), 663-716; Joellen Riley,
‘A Fair-Deal for the Entrepreneurial Worker? Self-employment and Independent Contracting
Post-Work Choices’ (2007) 19 Australian Journal of Labour Law 246, 246-262; Joellen Riley,
‘Mutual Trust and Good Faith: Can Private Contract Law Guarantee Fair Dealing in the
Workplace?’ (2003) 16 Australian Journal of Labour Law 28, 28-50.

1%Harry Glasbeek. ‘Industrial Relations Reforms: Implications for Corporate Scholars and
Activists’ (2010) 24 Australian Journal of Corporate Law 110, 110-147; Aaron Rathmell,
‘Collective Bargaining After Work Choices: Will Good Faith Take Us Forward with Fairness?’
(2008) 21 Australian Journal of Labour Law 164, 164-199; David Chin, (1997), ‘Exhuming the
Individual Employment Contract: A Case of Labour Law Exceptionalism’ 10 Australian Journal
of Labour Law 257, 257-279.

110Rae Cooper and Bruce Ellem, ‘The Neoliberal State, Trade Unions and Collective Bargaining
in Australia’ (2008) 46(3) British Journal of Industrial Relations 532, 532-554.

Anna Chapman, ‘The New National Scheme of Parental Leave Payment’ (2011) 24(1)
Australian Journal of Labour Law 60, 60-70. See also Judy Fudge, ‘Precarious Employment in
Australia and Canada: The Road to Labour Law Reform’ (2006) 19 Australian Journal of Labour
Law 105, 105-120; Anna Chapman, ‘Unfair Dismissal and Work Choices: From Safety Net to
Legal Privilege’ (2006) 16(2) Labour Relations Review 237, 237-264; Deborah Brennan,
‘Australia: The Difficult Birth of Paid Maternity Leave,” in Sheila Kamerman and Peter Moss
(eds) The Politics of Parental Leave Policies (Policy Press, 2009), 18-20.

39



legislation.!*? Studies of the coverage of parental leave entitlement terms in
employment agreements reached through enterprise bargaining across different
industries showed that even under the reformed ‘Fair Work’!'4 laws, parental
leave coverage was very uneven, especially in the private sector.*'® This is
particularly the case with employees covered by Australian Workplace
Agreements (AWAs) which were a key platform of the 2005-2006 ‘Work

Choices’ legislation.

To better understand the reason why freedom of contract underpins gender
inequality, it is helpful to review some basic principles of contract law in
Australia.®” The common law of contract in Australia is underpinned by the
capitalist economic system.!® Capitalism is a highly complex mode of economic
and social organisation'*® but includes the ‘free market’ principle and common
law principles of ‘freedom of contract,” where employers (also usually owners

of capital and the means of production) have to ‘purchase’ labour in order to
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capitalism as a concept, see Paul Bowles, Capitalism (Routledge, 2014) 28-146; Victor D Lippit,
Capitalism (Routledge, 2005), 1-25 and Dennis C Mueller (ed) The Oxford Handbook of
Capitalism (Oxford University Press, 2012), 1-38, 38-67 for an overview on the evolution and
nature of capitalism in the West.
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utilise their capital holdings and in doing so, make a profit to accumulate more
capital which is then reinvested to increase the productivity and profitability of
a business.'?® In the capitalist economy, the person who is an ‘employee’ of the
employer usually lacks the capital to live independently and must sell their
labour, skills or surplus goods beyond what they produce to survive to achieve
the required levels of personal wealth required to live a decent life for themselves

and their family.?!

The nature and extent of the contractual transaction is of long historical
provenance in England and Australial?? and is governed and protected by law in
a capitalist system by a range of laws, particularly the common law of
contract,'?® which will be discussed in further detail below.'?* The common law
of contract and more recent neoliberal economic theory defends the notion that
it is acceptable that a substantial inequality of power can and should exist
between the owner of the capital and means of production (employer) and the
person seeking to earn a living by selling their skills to the business (the
employee) under the rubric of ‘freedom of contract’ provided the overall result
is to maximise utility and wealth in society as a whole'?® through economic

growth and efficient allocation of finite resources to best use through the free

120Breen Creighton and Andrew Stewart, Labour Law (Federation Press, 5" ed, 2010), 10-11;
Des Moore, “Why Labour Market Players Should have the Freedom to Contract’ (2002) 38(2)
Australian Economic Review 192, 192-200.

21Breen Creighton and Andrew Stewart, Labour Law (Federation Press, 5™ ed, 2010), 10-11.
See also Harry Glasbeek, ‘Industrial Relations Reforms: Implications for Corporate Scholars and
Activists’ (2010) 24(2) Australian Journal of Corporate Law 110, 111-13.
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Andrew Stewart, Labour Law (Federation Press, 5 ed, 2010), 10-11.

12Joellen Riley, ‘Mutual Trust and Good Faith: Can Private Contract Law Guarantee Fair
Dealing in the Workplace? (2003) 16 Australian Journal of Labour Law 1, 1-28; Carolyn
Sappideen and James Joseph Macken, Macken’s Law of Employment, (Thomson Reuters, 7" ed,
2011), ch 2.
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Grant Belchamber, ‘The Future of Enterprise Bargaining’ (2012) 22(3) Labour and Industry 307,
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Industry 223, 223-227.
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market mechanism.}?®  The implications of this for gender inequality are
discussed below.

2.6 Social Policy Frameworks for Parental Leave

The question of how to grant justice to women’s emancipation in the workplace
has been a major social problem in Australia for at least a century'?’ and
maternity and parental leave has been an item of policy debate in this area in
Australia long before the first statutory scheme enacted in 2010.'%
Traditionally, paid support to working mothers has had specific policy goals:
protecting the marital bond, fostering healthy child development and family life,
and encouraging population growth by making it attractive for parents to have
more children.!?® These ideals have evolved over time to include broader ideals
around gender equality such as equal pay for women and better employment
opportunities after having children.®® There is also evidence from studies that
‘family friendly’ policies such as paid parental leave help deal with issues such
as the ‘motherhood’ gap and reduce pay inequity between the genders.3!

However, such goals and entitlements can also reflect conservative or patriarchal
social values about women’s caring roles in society.’3 In more recent times
parental leave entitlements have focused more on balancing the economic

benefits of having women in the workforce with the fact women spend more

126Breen Creighton and Andrew Stewart, Labour Law (Federation Press, 5 ed, 2010), 10-11;
David Chin, ‘Exhuming the Individual Employment Contract: A Case of Labour Law
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Australia’, (Paper Presented at International Employment Relations Association Conference No
17, Bangkok, July 2009), 172-196.
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(2011) 18 Australian Journal of Administrative Law, 193, 193-197.

129Anca Ghaeues and Ingrid Robeyns, ‘Equality Promoting Parental Leave’ (2011) 42(2) Journal
of Social Philosophy 173, 173-191.
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time in caring for their children than men.**® It was not until the 1970s the
Australian federal government granted paid maternity leave to women working

134 \when

in the public service for 12 weeks and unpaid leave for up to 40 weeks
the previous policy had required women to resign from work once they married
or became pregnant.'® This maternity/parental leave time was later extended to

longer periods in some cases.!3®

Social researchers have argued strongly in favour of paid parental leave on the
basis it encourages women’s workforce participation.!¥”  However, such
arguments have been countered by those who still hold to more traditional
images of family and work.'® Another sore point for other commentators is a
lack of progress of Australia regarding parental leave and workplace rights for
parents relative to other OECD nations.*® Although Australia introduced a paid
parental leave framework in 2010 via the Paid Parental Leave Act,**° researchers
have argued Australia needs to do much more to help reduce gender inequality
in the workforce and society.'*! The next section will discuss the role of the

AHRC into gender equity and paid parental leave.

2.7 Australian Human Rights Commission Inquiries into Gender-Based
Workplace Discrimination and Paid Parental Leave

The Australian Human Rights Commission has conducted a number of detailed
studies into gender inequality as part of its legislative mandate.**? These studies

133 Anca Ghaeues and Ingrid Robeyns, ‘Equality Promoting Parental Leave’ (2011) 42(2)
Journal of Social Philosophy 173, 178-179.

1%Rianne Mahom and Deborah Brennan, ‘Federalism and the ‘New Politics’ of Welfare
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137Elizabeth Broderick, ‘Women in the Workforce’ (2012) 45(2) The Australian Economic
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contain excellent in-depth information about women, the workplace, parental
responsibility and gender-based discrimination and these studies will be
discussed with particular reference to paid parental leave. Firstly in 1999, the
HREOC (now AHRC)* prepared a detailed report following an inquiry into the
effectiveness of the Sex Discrimination Act 1984 (Cth) at preventing workplace
discrimination against women in the workplace with pregnancy or family
responsibilities.*** The inquiry had broad terms of reference which included the

following matters:14°

a) Examine the policies and practices of employers in the recruitment of
women who are pregnant or who are about to become pregnant;

b) Discuss the rights and responsibilities of employers towards pregnant
employees;

c) Examine the adequacy of Federal anti-discrimination laws and policies
aimed at preventing workplace discrimination against women who are
pregnant or have family obligations; and

d) Consider potential policy and legislative changes that would be required
to remove discriminatory practices against pregnant women in the

workplace.

The forward to the HREOC 1999 report, written by the Sex Discrimination
Commissioner, Sue Halliday, noted since 1984 it had been a ‘right’ and not a
‘privilege’ for pregnant women to have access to paid employment under
Australian workplace and anti-discrimination law. 4 The executive summary of

the report noted some concerning findings:4/

143At the time the Human Rights and Equal Opportunity Commission, but later the Australian
Human Rights Commission. The abbreviation ‘AHRC’ will be used from this point forwards to
refer to any report prepared by the AHRC in the timeframe being considered. It should also be
noted that while the studies that will be discussed are somewhat descriptive and qualitative in
nature, the research is valuable in terms of preparing the groundwork that would later be used by
policy bodies such as the Productivity Commission in advising the government on parental leave
legislation. See section 2.9 below for further discussion.

144 australian Human Rights Commission, ‘Pregnant and Productive: It’s a Right, Not a Privilege
to Work While Pregnant.” (Australian Human Rights Commission 1999 Report, Australian
Human Rights Commission, 1999).
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a) Employer discrimination against pregnant female employees was
common and involved many complaints of victimisation and harassment,
most of which went unreported,;

b) Female job applicants who were pregnant were often stereotyped as
being unable to combine work and family responsibilities and were
denied employment or promotional opportunities; and

c) Discriminatory dismissals of pregnant women were a relatively frequent

occurrence.

The report noted!*® that the majority of complaints lodged under the Sex
Discrimination Act (80%) related to discrimination occurring during
employment.'® A substantial number of these complaints (around 20%) related
to pregnancy-related issues in the workplace.'® The HREOC report also
indicated this had continued despite significant changes to workplace structures
involving much higher rates of participation in the workforce by women,*®* with
the growth in labour participation by women being double the rate of men in a
ten-year interval between 1986-1996.1%2 Despite this substantial social change,
where the report described women as ‘a permanent part of the paid workforce
and significant contributors to the Australian economy’,*>® paid work was still
structured firmly around ‘masculine’ ideas, particularly that of a male
breadwinner with a female housewife or part-time worker/carer who dominated

in caring roles.*>

The report’s findings noted these views strongly informed labour law and policy
issues, particularly concerning women and their role in the workplace.'® The
reported indicated Australian males were still expected to be the primary income
earners in households, while women who became pregnant while working or

who had caring responsibilities were supposed to prioritise their caring roles by

1481 bid.
1991bid 2.
1301 pid 2-3.
1311bid 10.
152|pid 10.
1531bid 10.
1541bid 11.
1351pid 12.
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resigning from their employment or moving from full to part-time work, a

situation that ultimately economically benefited men more than women.>®

Further research conducted by the HREOC in the 1999 report highlighted the
problems caused at a social level by persistent gender inequality and
discrimination against women with children.®®” The first was declining
demographic fertility rates and the second was the significant negative economic
impact on women’s lifetime earnings.'®® Concerning fertility rates, family size
and demographic data, the report indicated these correlated with increasing

difficulties women had in balancing work and family responsibilities:°

a) While the numbers of women working had increased, the numbers of
babies born had declined from the 1980s to the 1990s;

b) The average age of mothers having children had increased by three years
from 1985 to 1995;

c) Australia’s ‘natural’ fertility rate had fallen to well below replacement
level by the late 1990s, a situation mirrored in places such as Japan or
Southern Europe;

d) In a submission to the report, an academic commentator argued ‘low
fertility is a result of the conflict between a liberal economic agenda, and
the persistence of social institutions premised upon a male-breadwinner
role of the family. It is this combination which is fatal to child
rearing;’¢° and

e) Highly educated women in professional roles tended to have fewer
children than less educated women, or than similarly educated male

colleagues.

On the economic front, the HREOC’s 1999 report findings were sobering,
finding that deciding to have a family had a substantive negative impact on a
woman’s long-term economic well-being.’*  The HREOC 1999 report

1561 bid 12.
%7Ibid 14-15.
1%8|bid 14-15.
1%91bid 13-15.
1801hid 14.
11pid 16.
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summarised the following findings regarding the impact on lifetime earnings
(including superannuation earnings) for women who decided to have a family

over those who chose not to have families:162

a) Women who left the workforce to have one child faced an average loss
of lifetime earnings of $336 000;

b) Female workers (particularly with children) got paid less than their male
counterparts; and

c) Jobinsecurity or movement into lower paid and less secure forms of work
was made worse by the decision to have a family (and conversely people

surveyed deterred them from starting families for these reasons).

The HREOC 1999 report also found in its review of the effectiveness of anti-
discrimination legislation that pregnancy discrimination and harassment
remained major problems in the workplace.'®® Submissions to the inquiry report
and previous EOC' decisions made it clear many women had been dismissed
from their employment, denied opportunities for promotion or turned down by
prospective employers when they revealed their pregnancy status to them.®®
The HREOC 1999 report also found problems existed for women in insecure,
temporary or casual forms of employment, which often involved reduced
conditions at a poorer level of job security as compared with part-time or full-
time employees.'®® The HREOC 1999 report also noted the numbers of women
in casual jobs was increasing over time since the 1980s, and at a faster rate than
male employees in similar industries.*®” Insecure forms of employment for
women tended to exacerbate the problems caused by pregnancy discrimination

against females, as women on casual contract or temporary roles often had fewer

182]hid 16.

1831bid chs 4-8.

164Equal Opportunity Commission. Now the Australian Human Rights Commission (AHRC).
The title ‘Australian Human Rights Commission’ will be used from this point on to refer to
reports prepared by the AHRC.
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workplace rights than those covered by awards and ‘Australian Workplace
Agreements’ (AWA’s).168

In 2002, the AHRC (formerly HREOC) conducted a follow up report to the
HREOC 1999 report titled: ‘A Time to Value: A Proposal for a National Paid
Maternity Leave Scheme (2002 Report).’**® The AHRC 2002 report examined
issues working parents faced in trying to balance work and family
responsibilities.!”® The report made these recommendations for law reform
relating to workplace discrimination against women with parental

responsibilities:

a) A national statutory paid maternity leave scheme as basic employment
right should be enacted by the federal government as soon as possible;*’*

b) The maternity leave period available should be for 14 weeks and paid at
the rate of the federal minimum wage;*"

c) Mothers who have been in any form of paid work (including casual, part-
time and self-employment) for 40 out of the previous 52 weeks should
be eligible for paid parental leave and the parental leave payment should
not be ‘means tested”;1"3

d) The parental leave payment should be made fortnightly to the individual
parent by the government, or by the employer who is then reimbursed by
the government;*’* and

e) The parental leave payment should be compatible with existing
employment awards and government family payments to avoid ‘double-

dippingal75

1881hid 146-150.

189Australian Human Rights Commission, ‘A Time to Value: A Proposal for a National Paid
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Human Rights Commission, 2002).
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The AHRC 2002 report estimated a paid maternity leave scheme at the national
level would cost the federal government about $864 million over a period of four
years.'’® The AHRC 2002 report argued the benefits that would flow from a

paid national maternity leave scheme included:*’’

a) Helping to ensure the health of mothers and their offspring following
birth;

b) Addressing workplace discrimination that women face due to maternity;
and

c) Assisting women to participate in the workforce and the community on

an equal footing with men.

The AHRC 2002 report also argued social research showed that women who are
choosing to have children while working suffered a range of negative economic

consequences, including®’®

a) An average net financial cost of raising two children to the age of 20
years of $450 000;

b) Losing between $157 000 and $239 000 in lifetime earnings;

c) Retirement incomes reduced to about half those of men because of the
time is taken off from paid work to care for children over their lifetimes;
and

d) Increased levels of female poverty and reliance on the aged pension upon

retirement when compared to men.

The AHRC 2002 report also found working women faced different forms of
workplace discrimination if they chose to have children.t”® These forms of
discrimination included demotion, dismissal from the job, lower rates of pay and

missed promotional opportunities for years following pregnancy and birth.°
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The report argued a statutory paid parental leave scheme would help overcome
some of these problems and promote gender equality.!8! It also suggested a paid
parental leave scheme would have indirect social benefits including reducing
economic burdens of an ageing population by making it easier for people of

working age to start a family.!82

In 2005, the AHRC prepared a follow-up working paper to the 1999 and 2002
reports that further examined the issue of paid work and parental leave.'® The
2005 AHRC working paper indicated despite social changes in the previous four
decades that saw women enter the workforce in greater numbers, enjoying
relatively higher levels of social and economic freedom, and progressing in the

workplace, their roles in domestic and caring roles had changed little.'8

The 2005 AHRC working paper further indicated that in fact, women in the
current era faced increased demands both at work and in ‘non-work’ related
caring responsibilities, which were mostly of an unpaid nature.® These
conflicting demands between work and family obligations had negative impacts
on women in several ways, including discrimination in employment and other
areas and reduced lifetime income and earnings as previous reports had
highlighted.8®

The 2005 AHRC working paper further developed new arguments
recommending the introduction of a government-funded and administered
system of paid maternity leave as a workplace right to help parents (especially
women) to balance work and family responsibilities as a matter of urgency for

policymakers and legislators.'®” Consistent with previous research, the AHRC

1811hid 99.
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18Australian Human Rights Commission, “Striking a Balance: Women, Men, Work and the
Family’, (Australian Human Rights Commission Discussion Paper 2005, Australian Human
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2005 working paper listed several factors that continued to cause problems for
working women, particularly those in pregnancy or child-rearing related

situations:18°

a) Women are entering the workforce in larger numbers and are still
expected to do the majority of unpaid work at home and elsewhere;

b) Employees (including women) are facing higher expectations of
productivity and performance from employers, making it difficult to
combine work and family responsibilities;

c) Caring burdens are increasing on women due to rising numbers of elderly
and disabled persons living in Australian households; and

d) Parenting styles have become more intense and demanding in the 21st
century, and proper parenting requires complex skills and a greater
investment of time and money into parenting from parents than in earlier

historical periods.

The 2005 AHRC working paper argued a lack of significant reform and change
in this area would lead to continued disadvantages for women, including still
carrying the bulk of caring responsibilities and also facing continued
discrimination in employment.*®® In the analysis of the underlying social and
economic framework prevailing in Australia, the 2005 AHRC working paper
noted that despite social changes that led to more women being active in the
workforce, Australian workplaces and domestic contexts were still dominated
by the ‘male breadwinner’ model. This model is one where men were still
expected to earn most of the household income (generally through paid
employment) and be the economic mainstay of the family, while women did
most of the unpaid work which was mainly of a domestic or caring nature.®*
The 2005 AHRC working paper also indicated that data from a 2000 longitudinal

‘A Time to Value: A Proposal for a National Paid Maternity Leave Scheme,’ (Australian Human
Rights Commission 2002 Report, Australian Human Rights Commission, 2002).

189 Australian Human Rights Commission, ‘Striking a Balance: Women, Men, Work and the
Family’, (Australian Human Rights Commission Discussion Paper 2005, Australian Human
Rights Commission, 2005), 15.
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study**? showed around 45% of women had access to some paid maternity or
parental leave in their primary employment, and women in full-time work were
about 20% more likely than part-time or casual female employees to have
maternity leave entitlements.’®®> A similar 2003 ABS study** found women
working in the public sector were also twice as likely to have access to paid

maternity leave.!%

The 2005 AHRC report also conducted a careful study of ABS statistical
information indicating trends around women and unpaid work.!®®  The
information collected showed that while women had increased workforce
participation, they continued to do most housework and unpaid caring work.*’
The statistical information collected in the paper showed ‘domestic’ work was
still strongly gender segregated, with women performing 70% of all domestic
work in Australian households, and with married women spending the most time
on ‘women’s work’ and domestic chores.!® Time study data compiled in the
paper also noted that upon becoming parents, women undertook the bulk of
unpaid work relating to childcare and related tasks.!®® The time survey data in
the paper also showed the time men spent less time on domestic tasks after
becoming a parent, and women continued to devote more time to unpaid tasks
(cooking, cleaning, and housework) for an extended period after becoming a

parent.?%

The AHRC 2005 working paper noted that despite aspirations from Australians
of both sexes that women participate on an equal basis to men in the workforce,
this expectation was not matched by reality.?°* Despite progress in several areas,

gender identity roles in Australia were still constructed around the ‘male
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breadwinner’ model, with men’s roles focused around obtaining and remaining
in full-time work that supported the household financially and women’s roles
structured around ‘caring’ and ‘nurturing’ roles rather than paid work.?%> The
AHRC 2005 working paper confirmed the inequality inherent in unequal
distributions of unpaid caring work and paid work that had dire economic costs
for women across their lifetime.?® The paper used the term ‘downward spiral’
to describe the cumulative consequences of lifetime gender inequality, noting
‘young women start out in the workforce with high expectations of their working
lives,”2% but face a ‘slow and often irreversible decline in pay, work status and
financial security relative to men as their working and domestic lives unfold in
time’.2®® This gender pay gap between men and women and lower retirement

savings or superannuation holdings of older women reflected this.?%

The AHRC 2005 working paper also cited information showing becoming
mothers had a heavy impact on the labour force participation rates of women, a
significant factor in Australia’s long-term plans for economic prosperity.?%’
Information cited from other studies (including international social research)®
indicated that the uneven sharing of caring and housework responsibilities and
poor prospects for employment for mothers were often critical factors in meagre
workplace participation rates and declining fertility rates in Australia and
overseas.?® The 2005 AHRC paper also conducted research into the
incorporation of so-called ‘family friendly’ provisions into Australian
Workplace Agreements, the cornerstone of the 2005-2006 Work Choices laws.
AWAs were designed to replace the federal awards system with a more flexible
and deregulated model of industrial relations to enhance productivity, flexibility
and economic prosperity.?!® The AHRC’s 2005 paper indicated that while
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around 87% to 91% of AWA’s or ‘registered industrial agreements’ contained a
“family friendly” or ‘flexible time’ provision, only around a quarter of these
included provisions relating to parental leave, and most AWA'’s also had terms
which gave employers the right to extend the working hours of employees or to
trade away other entitlements that might be used to cover time off work for
maternity or to care for a child (i.e. sick leave or annual leave time) in return for

higher pay or working hours.?

Following the 2005 discussion paper, the AHRC released a comprehensive
follow-up report titled “It’s About Time: Women, Men, Work and the Family,”?2
that recommended introducing a federally legislated and administered paid
parental leave scheme.?® The AHRC 2007 report recapitulated many of the
findings of the AHRC 2005 discussion paper?* and previous reports,2s and
recommended moving away from the ‘male breadwinner’ model of earning and
caring to a ‘shared work — valued care’ approach where paid labour and caring
responsibilities (including parenting) were shared between the sexes to foster
greater equality.?!® The AHRC 2007 report recommended the introduction of a
national paid parental leave scheme ‘as a matter of priority’?!’ for at least a 14-
week period, paid at the level of the federal minimum wage as a workplace right,
and after the introduction of this right, the government should further introduce
a two week period of paid paternity leave for working fathers with an additional
period of 38 weeks of paid leave available to either parent.?!8
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The AHRC 2007 report concluded that the ‘male breadwinner’ model of work,
family and social relationships was simply no longer ‘viable.’?!® and the male
breadwinner model needed to be replaced with a dual-earner/carer model of
social relationships to better reflect Australian social change.??® Assessing how
this could be achieved, the AHRC 2007 report suggested three methods: (i)
public family leave policies, (i) working time regulations, and (iii) affordable
systems of public childcare and education.??* Accessing standard forms of leave
and parental leave would be integral to achieve gender equality outcomes.???
The report suggested implementing these policies would have multiple
beneficial outcomes in a range of areas, including social, economic and personal

wellbeing.??3

Though the AHRC 2007 report contained an extensive range of proposed
measures to help Australia move from a ‘male breadwinner’ or ‘ideal worker’
model to a ‘dual earner/carer’ model, paid maternity/parental leave formed a
cornerstone recommendation in the report.??* The report gave several grounds
for making a national paid maternity/parental leave scheme an urgent priority.?%
These included the fact that at the time of the report was released Australia
(along with the United States) was the only country without any paid parental
leave scheme.??® Also noted in the AHRC 2007 report were clear health benefits
for infants and young children??’ and the ability to help parents (especially
mothers) retain workforce attachment and fostering wider gender equality.??®

The AHRC 2007 report cited evidence from submissions in support, including

surveys of working fathers who wanted to better balance professional and family

2191hid 42-3.

2201hid 42-3.

2211bid 43.

222See 75, above.

2231hid 43-7.

2241bid 83.

251bid 83.

2281hid 84.

227 Aystralian Human Rights Commission, ‘It’s About Time: Women, Men, Work and the
Family,” (Australian Human Rights Commission Final Paper 2007, Australian Human Rights
Commission, 2007), 83. For a detailed explanation of research methodology and data sampling
methods used in the study, please see 30-31, sections 1.4-1.5 of the AHRC 2007 Report.

228| hid 83-5.

55



responsibilities in a fairer manner to their female partners.??® The AHRC 2007
report suggested ‘paid (parental) leave entitlements are essential for recognising
a shared work-value care approach. Paid (parental) leave encourages workers
with family/carer responsibilities to remain attached to the workforce, providing
financial and job security when care needs are high.’?° Consistent with the
recommendations in the AHRC 2005 report, the 2007 AHRC report advised the
introduction of a paid parental leave scheme for at least 14 weeks, with further
extensions of time, was crucial to helping working parents achieve a proper

life/work balance.?3!

2.8 The AHRC 2014 Report into Workplace Discrimination Against
Working Parents

A further study by the AHRC in 2014 titled ‘Supporting Working Parents:
Pregnancy and Return to Work’ which supported the findings of the previous
AHRC reports but also further discussed the issue of discrimination against

working parents.?*? Some of the AHRC 2014 report’s key findings include:

a) The increased participation of women in the 20" century in the Australian
labour market increased Australia’s GDP by around 22%;

b) If 6% more women participated in the work force the national GDP
would increase by $25 billion per annum;

c) Encouraging women nearing retirement age to remain in the workforce
would save the government $2-8 billion per year on the aged pension
and other social security payments;

d) Retaining talented women would reduce costs, promote work
productivity and enhance profitability for the business;

e) 49% of mothers who took part in the study reported some form of

negative consequences to their employment when taking leave;
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f) 32% of respondents reported discrimination in some form when
requesting parental leave from their employer;

g) 18% of respondents said they had been dismissed, made redundant or did
not get their work contract renewed by their employer following
pregnancy and childbirth; and

h) Pregnant or childbearing women often faced confrontational forms of
sexual discrimination, workplace bullying and harassment following
pregnancy or childbirth, threats of sackings or wage cuts, deliberate
refusals by employers to make suitable changes in the workplace
environment to comply with occupational health and safety guidelines
despite requests to do so, and deliberate exclusion from employment

opportunities by recruitment agents.?

The AHRC 2014 report found these forms of adverse discrimination in the
workplace had serious ‘knock-on’ effects on women and their partners,
including adverse financial, mental health, physical health and other impacts.?3
The AHRC 2014 report found a connection between unjust forms of
discrimination in the workplace and gender stereotypes, such as ‘the
construction of women as nurturers and caregivers’?*® that led to a conflict
between their role in the workplace as employees, and their role in the family as
mothers and carers.?®® The AHRC 2014 report indicated some harmful gender
stereotypes in this area had not changed, even with more than 30 years of social

change in Australia promoting women’s employment rights in the workplace.?%

The AHRC 2014 report made these findings of discriminatory practices being

conducted against parents including working women who become pregnant on

233 Aystralian Human Rights Commission, ‘Supporting Working Parents: Pregnancy and Return
to Work National Review Report,” (Australian Human Rights Commission 2014 Report,
Australian Human Rights Commission, 2014), 64-8.
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the job or women and men who tried to combine work with family

responsibilities:?%

a) One in two women and one in four fathers surveyed reported
experiencing some discrimination related to parenting upon returning to
work;??°

b) A significant percentage (32%) of women surveyed who experienced
discrimination due to parenting obligations decided to resign or look for
work elsewhere;?4

c) 18% of the mothers surveyed were made redundant, sacked, or had their
employment contract cancelled during a pregnancy;?*

d) 91% of the mothers who experienced discrimination at work did not
make a formal complaint or take legal action;?*? and

e) Around 32% of mothers surveyed reported suffering discrimination
when requesting parental leave, and 35% when returning to work after

having a child.?*

Discrimination against working women who became pregnant or mothers with
children took various forms.?** A large percentage of the mothers surveyed (46-
49%) indicated discrimination often manifested itself indirectly in workplace
matters relating to pay and conditions, performance assessment and duties,
promotional opportunities and health/safety issues.?*® Smaller numbers of
female respondents indicated discrimination occurred in more overt forms, such
as dismissal from their jobs, being made redundant, or losing their position in
so-called business ‘restructures.’?*® The female respondents surveyed for the
report indicated the level of employer discrimination relating to pay, conditions

and duties increased to 69% when they requested parental leave.?*” Other forms
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of discrimination also increased when working mothers requested parental

leave.?48

These problems continued for mothers who chose to return to work following
childbirth.?*® A high percentage of mothers (63%) indicated they received
negative comments or experienced negative attitudes from managers,
supervisors and co-workers when returning to work.?*® Around 50% of the
respondents in the study also indicated they suffered discrimination when
requesting flexible work arrangements to balance work and care responsibilities
and 38% reported difficulties when negotiating pay, terms and conditions upon
their return to work.! About a quarter of female respondents also indicated
they had their employment terminated or were made redundant after completing

their parental leave period.?®2

The AHRC 2014 report highlighted the negative discrimination faced by
working mothers and parents had substantial adverse effects across a range of
indicia for social, economic and personal well-being.?>® About 84% of the
mothers who reported discrimination regarding parental status indicated they
had suffered from some negative effect on them personally.?>* Around 72%
indicated their mental health had been negatively affected by discrimination
about their parental status, especially regarding their self-confidence and self-
esteem.?® The respondents in the AHRC 2014 report also indicated they had
experienced adverse outcomes in financial losses and insecurity, lost career and
job opportunities, and reduced levels of physical and mental health and of the
female respondents surveyed who experienced discrimination, 75% took some
considered action to respond to the discrimination.?®® Around 32% resigned
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from their job or looked for alternative work, and 22% did not return to the

workforce in an employment capacity.?’

The AHRC 2014 report indicated discrimination against working mothers also
disproportionately affected single mothers and women working according to
casual employment arrangements.®®  Around 24% of female respondents
working in casual positions resigned following discrimination, and 14% were

dismissed or made redundant by their employer.?>°

Women working on fixed-
term contracts or in permanent positions also suffered heavily from
discrimination, particularly when asking for parental leave from their
employer.2%

The female respondents to the study indicated discrimination regarding parental
status was more prevalent in larger workplaces or male-dominated industries
such as mining.?®* Discrimination regarding parental status also occurred in a
broad range of economic sectors but was most prevalent in manufacturing,
utilities, hospitality, and recreation industries.?®> Regarding occupation type,
women working in sales roles reported the highest levels of pregnancy or
parental discrimination, though women working in professional and managerial

positions also suffered quite elevated levels of discrimination.263

The vast majority of workers surveyed in the AHRC 2014 report who took leave
were women who took parental or maternity leave to care for their child.?%
While some respondents took up the Commonwealth paid parental leave
scheme, around 60% of female respondents used some other form of parental

leave such as employer-provided leave.?®®> The AHRC 2014 report also
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suggested women who were discriminated against for parenting responsibilities

were also not informed of workplace changes promptly.2®

The AHRC 2014 report also examined the experience of fathers who also faced
negative consequences of deciding to become a parent, though to a lesser degree
than the female respondents.?®” The male respondents to the AHRC 2014 report

indicated these workplace difficulties occurred when they became parents: 2%

a) Around 49% of fathers received negative comments about their parenting
or employment responsibilities;

b) 47% of fathers experienced discrimination relating to work, pay and
conditions;

c) 38% of fathers indicated difficulty in negotiating flexible work
arrangements; and

d) 16% of fathers were threatened with dismissal, and 10% lost their jobs

when becoming parents.2

As with the female respondents, male respondents in the AHRC 2014 report
indicated discriminatory practices relating to becoming a parent or parental
responsibilities had damaging effects on their mental and physical health, as well
as their finances and work opportunities.2’® A substantial number of male fathers
who faced discrimination decided to resign or look for another job, and very few

of them made any formal complaint about the discrimination they faced.?*

The reasons for discrimination against working parents seem deeply rooted and
involved, but the interviews with respondents (mainly female respondents) in the
study shed interesting light on the issue.?’? First, pregnant women often received

hostile or negative criticism from employers, managers, supervisors or co-
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workers on the basis they were perceived to be a liability to the business.?”® In
other cases, women were subjected to harsh moral judgments about their
decision to have a child, in a sense, it was questioned whether they even made
the right choice to continue working while pregnant and instead they should have
taken time off to care for their child.?’* In other cases, women were perceived
by their employers not to be seriously committed to their jobs, and employers
assumed following the birth of children they wanted a minor role with less
responsibility, lower pay and a smaller workload.?”> Working mothers were also
often assumed by their employers to not be capable of taking on more senior
roles in the business after having a family.?’® Female respondents who had
children also indicated they faced discrimination while going through the
recruitment process for jobs by gender stereotyping.?’” This gender stereotyping
included the assumption women were the main caregivers of children and men
the primary breadwinner, so women were not likely to be good candidates for a
full-time role.?’® In other cases where female respondents asked for parental
leave, they were often denied leave because of costs to the business or were
pressured to take leave on unfavourable terms by employers for different

reasons.2’®

Female respondents to the study also indicated male colleagues (even those with
lesser experience and qualifications) were promoted rapidly to their detriment,
as male counterparts were perceived by their superiors to be more valuable
workers.?2% The reasons for this perception seem to be complex but appeared to
be related to employer perceptions that female employees with childcare
obligations cannot be as fully committed to their jobs as male colleagues can
be.8!  Another element appeared to be the notion an employee had to be

available around the clock if needed to be considered for any promotion or
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advancement in their workplace.?®2 Further submissions to the AHRC 2014
report indicated a trend of employers in some cases breaching basic workplace
and anti-discrimination laws by summarily dismissing employees who chose to
become parents.?®® Other respondents indicated in their interview responses
extreme actions of this kind by their employers often had various and sometimes
severe ramifications on their lives through financial loss, relationship
breakdowns, stresses due to having to retrain or seek new work, mental health

problems, and even miscarriage in some instances.?3

Even with the introduction of paid parental leave laws in 2010,%° many
respondents interviewed in the AHRC 2014 report found the parental leave
schemes of both the government and their employers did not offer sufficient
protection from discrimination or compensation for the financial losses and
problems caused by discrimination.?®® The respondents surveyed in the report
stated this was because the amounts given in paid leave did not sufficiently
compensate lost income and future earnings (including superannuation) from
adverse employer action, but also other matters such as changing from full-time
positions into part-time positions with fewer hours, being moved into casual or
fixed-term contracts, sackings and forced redundancy rendered parents ineligible
for government payments (including parental leave) that were contingent on

their employment status.?’

The roots of discriminatory work practices listed in the AHRC 2014 report are
manifold.?®® As mentioned earlier, gender stereotyping and the ideal of the
‘perfect worker> seems to play a role?® and there are also different kinds of

discrimination and stigma attached to male and female workers who become
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parents.?® However, most stigma and discrimination seems to be directed
mainly towards women and mothers (because they are perceived by employers
not to be able to reconcile being entirely loyal to the organisation and loyal to
honouring their duties as a parent).?®* Also, lack of awareness by both employers
and employees of their legal rights and obligations, difficulties in finding
affordable childcare, gaps between workplace policy and practice, workplace
inflexibility and other factors also played a role.?®> The findings of the AHRC
2014 report suggested workplace discrimination against pregnant women and
working parents was ‘pervasive’?* in the Australian workplace and not simply
an isolated problem confined to a few cases involving ‘rogue’ employers with
many employees experiencing more than one kind of discrimination at once from

more than one employer.?%

The AHRC 2014 report received submissions from employers on the issue of
discrimination against working parents.?®® While many employers were aware
of their obligations under the law, evidence from business submissions indicated
employers were often under pressure to dismiss pregnant employees and
working parents or make them redundant due to cost and other pressures in
competitive industry environments.?®® Other factors also weighed in, such as the
costs of replacing long-term employees with the new staff (including
recruitment, advertising, administrative and training costs), business uncertainty,
human resources costs, and management issues.?®’ Many managers and business
owners surveyed in the report also found requests for ‘flexible work’
unintelligible or meaningless in the face of the complexity of everyday business
operations?® while others could not see the value in these arrangements,

particularly in specific businesses or organisations (i.e. law firms, customer
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service centres, FIFO operations, mine-sites, etc.) where long working hours,
unusual or irregular shifts, high customer and client expectations or the nature

of the industry itself limited flexibility in this area.?®®

Manager bias and prejudice were also mentioned as a major problem by some
business submissions to the report.*® Organisational culture also appeared to
have a significant impact, with industries being more involved if the culture did
not foster a fair workplace for pregnant women and working parents.®®* The
AHRC 2014 report found the widespread prevalence of discrimination against
working mothers and parents has major costs for the economy, workers and
business.?®?  The practice of discrimination is inconsistent with Australian

workplace relations and anti-discrimination law,%3

and Australia’s obligations
under international law.3** The AHRC 2014 report also cited evidence the
practice of discrimination conflicts with business and human resources best
practice conducted in Australian and in other OECD nations which show gender-
equal workplaces have higher levels of productivity, profitability and staff
satisfaction than workplaces where only men dominate, particularly in
management or on company boards.*® The AHRC 2014 report also showed
discrimination costs the Australian economy in a range of areas, including
reducing GDP levels, putting greater pressure on government budgets through
items such as reduced superannuation earnings and more demand for the age
pension by retired women, and lower workplace productivity.3® The AHRC
2014 report also cited evidence that discrimination against pregnant women and
working parents constitutes a serious waste of human capital, especially among
professional women, who are now graduating from universities with higher

degrees and entering skilled professions in greater numbers than men.3%’
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The AHRC 2014 report made several recommendations relating to the

widespread discrimination against pregnant women and working parents.3%

These covered a range of areas but the initial recommendations came under these

general headings:

a)

b)

309

Strengthening the Sex Discrimination Act 1984 to reduce the opportunity
for employers to discriminate against employees via indirect means;
Amend the Fair Work Act 2009 to include a right to request flexible
working arrangements and unpaid parental leave, and strengthen
protections against dismissal or redundancy during leave or pregnancy;
Improve public education relating to Occupational Health and Safety
laws;

Reduce legal costs in making complaints against discrimination and
enforcing legal rights; and

Protecting employees who make complaints against employers who

engage in discriminatory business practices.

The report also made these recommendations relating to parental leave:31°

a)

b)

d)

Retaining employer administration of the parental leave scheme under
the Paid Parental Leave Act, so the policy objective of paid parental
leave as being a workplace entitlement and not a welfare payment is
supported;

Increasing the duration of paid parental leave under the Paid Parental
Leave Act to 26 weeks, to harmonise Australia’s laws with other OECD
nations;

Increasing the length of time and payment levels under the Dad and
Partner Pay (DAPP) scheme;

Increasing paid parental leave payments from the minimum wage

towards full wage replacement levels; and

308gee the following discussion.
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e) Increasing and improving access to early childcare services.

Over the period from 1999-2014, the HREOC and AHRC reports discussed
above showed a troublesome trend of continuing workplace discrimination
against parents taking time off from work to engage in family responsibilities.
Indeed, the latest of the reports discussed found that discrimination against
parents who took time off work to engage in family responsibilities was
‘pervasive’ and occurred across a wide range of workplaces and industries.3*
This long-term trend indicated that ‘self-regulation’ by employers in the place
of a robust industrial relations framework that protected worker’s rights was
ineffective at protecting parents who took time off work for family responsibility

from adverse work discrimination practices.3?

2.9 The 2009 Productivity Commission Final Inquiry Report into Paid
Parental Leave

The other major driver for parental leave reform in Australia was the 2009 Final
Inquiry Report into paid parental leave prepared by the Australian Productivity
Commission (‘PC 2009 report”)3 into the viability of introducing a government-
funded paid parental leave scheme in Australia.3'* In its stated objectives, the
Productivity Commission report listed these aims that a suitable paid parental

leave scheme should address these issues:3°

a) ldentify the economic, productivity and social costs of providing paid
parental leave in Australia;
b) Explore the current extent of current employer provision of paid parental

leave in Australia;

811 Australian Human Rights Commission, ‘Supporting Working Parents: Pregnancy and Return
to Work National Review Report,” (Australian Human Rights Commission 2014 Report,
Australian Human Rights Commission, 2014), 83-83.
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27(3) Australian Journal of Labour Law 281, 282-291.

$13Australian Government Productivity Commission, ‘Paid Parental Leave: Support for Parents
of Newborn Children,” (Productivity Commission Inquiry Report No 47, Australian Government
Productivity Commission, 28 February 2009). For the policy background to the Productivity
Commission’s report, see the prior sections of this Chapter.
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c) ldentify parental leave models that could be developed and applied in an
Australian context; and

d) Assess these models are accounting for factors such as financial costs for
business, employment of working parents and mothers, child health, and

improving work/family life balance for families.

In its introduction to the 2009 report, the Productivity Commission
recommended the Federal Government should develop and adopt a taxpayer-

funded paid parental leave scheme with these main features:3°

a) Paid postnatal leave for a total of 18 weeks to be shared by eligible
parents, with an additional two week period of paid paternity leave;

b) Provide the full federal minimum wage ($543.78 per week) for those
eligible, subject to taxation;

c) All those attached to the labour force with a ‘reasonable degree’ should
qualify for leave;

d) A broad range of family types (including single parents and same-sex
couples) should be eligible; and

e) Employers should act as paymasters in the scheme and provide eligible

employees with superannuation top-up payments.

The introduction to the Productivity Commission 2009 report noted these social

changes drove a need to conduct a detailed inquiry into the matter:3’

a) The majority of women who gave birth to children had been previously
attached to the labour force and desired to return to paid employment at
some point;

b) Only around 54% of Australian women in the paid workforce had access
to paid maternity or parental leave from their employer;

c) Australia, along with the United States, was the only OECD country

lacking a national paid maternity or parental leave scheme;

316 Australian Government Productivity Commission, ‘Paid Parental Leave: Support for Parents
of Newborn Children,” (Productivity Commission Inquiry Report No 47, Australian Government
Productivity Commission, 28 February 2009), XIV.
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d)

9)

h)

The levels of workforce participation by women had increased by more
than 20% since the 1970s, and women were now an integral part of the
Australian workforce and the national economy;

As a matter of economic necessity, most Australian households where
couples with families lived together in a long-term relationship (married
or unmarried) required both parents to work to pay off standard
household expenses such as mortgages and household bills and save
enough money for retirement;

Parental leave coverage was small or negligible for workers in casual,
irregular or insecure patterns of work;

Evidence from social research suggested that for maximal health
outcomes, newborn babies needed to spend at least six months with their
primary caregiver;

The social expectations around the roles of men and women in Australian
society had changed in the last few decades, with female equality in all
areas of society accepted as a general social norm; and

Paid parental leave would assist working parents (especially women)
retain contact with their employers and the workforce during and after

the period of parental leave.

The Productivity Commission 2009 report noted the key driver behind the need
for reform in this area of law was the inadequate coverage of parental leave
entitlements in Australia.3!® Since the 1970s Australia had only developed a
relatively limited parental leave coverage, affecting only around 50% of women
in the workforce, and even this leave was only on an unpaid basis (for a
maximum of 52 weeks).3!® In contrast, the Productivity Commission 2009
report noted most other OECD nations had developed paid maternity or parental

leave schemes of between 3-6 months in duration, while the Nordic countries

$18Australian Government Productivity Commission, ‘Paid Parental Leave: Support for Parents
of Newborn Children,” (Productivity Commission Inquiry Report No 47, Australian Government
Productivity Commission, 28 February 2009), 1.1.
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had introduced schemes that gave paid leave at around 12 months at wage

replacement levels.3%

The Productivity Commission 2009 report noted that despite the lack of the
existence of a paid parental leave scheme, other systems in places such as the
$5000 ‘baby bonus’ payment and Family Tax benefits acted as a ‘de-facto’
system of leave that supported parents at around two-thirds of the minimum

wage for 14 weeks.%!

However, the Productivity Commission 2009 report
argued this way of handling the issue was now inadequate due to social and
economic changes that had occurred in Australian society since the 1970s when

unpaid leave was introduced as a limited employment entitlement.3??

In its analysis of the objectives of introducing a paid parental leave scheme, the
Productivity Commission 2009 report noted the fact that only 50% of working
women had access to paid parental leave from their employer.32 A government
paid scheme would help redress this issue, which many groups in their
submissions argued had negative knock-on effects for female employees, their
children, and women’s participation in the workforce.®** The Productivity
Commission 2009 report noted it had received many conflicting submissions
regarding the issue, with many groups in disagreement over how a parental leave
scheme would be designed and funded.3* The fact Australia already had a “de-
facto’ system of leave in place through the ‘baby bonus’ payment and Family

326

Tax Benefit arrangements,>~° some argued these were sufficient to dispose of the

issue. 3?7

The Productivity Commission 2009 report was rather dismissive of arguments

suggesting parental leave was purely a form of financial assistance.3?® Similarly,
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the Productivity Commission suggested there was little evidence indicating paid
parental leave would help increase fertility rates.®?® Instead, it suggested paid

parental leave could be justified more strongly on these three grounds:**

a) Enhancing maternal and child health;
b) Facilitating workforce participation by offsetting disincentives to work
generated by existing social and welfare arrangements; and

c) Promoting gender equity and work/life balance.

The Productivity Commission 2009 report noted s number of issues that would
need to be addressed in a scheme design.®*! These would include the benefits of
giving working parents (particularly mothers) more time with their children than
they might otherwise be able to afford and help society as a whole by helping
the developmental needs of children.®*? The number of factors that would need
to be taken into account in the design of any scheme would be numerous,33

However, the aim would maximise the benefit to society overall.3**

The Productivity Commission 2009 report used the three grounds mentioned
above®*°as a tabulated matrix to address the objectives and implications for a

scheme design. These results are presented in the Table 1.1. below:33®
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Table 1.1 Objectives and Some Implications for Scheme Design

mother or parent

Policy Objective Core Issues Implications for
Design
Maternal and child | Time needed away | Income constraints
health from workplace by

Time Constraints

Gender equality

Greater acceptance of
employers of working
parents

Gender Roles (Male vs
Dual Breadwinner,
same-sex couples, etc

Supporting employees

with family
responsibilities

Protecting employees
from adverse

discrimination due to
family responsibility

Workforce participation

Benefits of workplace
retention of working
parents

Costs to business and
parents by taking leave
period

Flexible
arrangements

Discrimination
protections

Eligibility for leave

work

mother or parent

Non-standard ~ work

arrangements
Maternal and child | Time needed away | Income constraints
health from workplace by

Time Constraints

Gender equality

Greater acceptance of
employers of working
parents

Gender Roles (Male
vs. Dual Breadwinner,
same-sex couples, etc

Supporting employees

with family
responsibilities

Protecting employees
from adverse

discrimination due to
family responsibility

Workforce participation

Benefits of workplace
retention of working
parents

Costs to business and
parents by taking leave
period

Nonstandard
arrangements

work

Flexible
arrangements

Discrimination
protections

Eligibility for leave

work
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The Productivity Commission 2009 report also used a further tabulated matrix
to help develop other facets of the scheme such as duration, finance, and pay

rates.®3” These matrix elements are presented below in Table 1.2:338

Table 1.2: Key Choices to be made in Scheme Design

Period Funding Pay Rate Eligibility
Use by mothers or | Government Below minimum | Full-time
fathers wage employees
Mandatory or | HECS style loans | Minimum wage | Part-time
optional periods employees
12-14 weeks | Employer Variable Casuals,  self-
(Singapore, N2) contributions depending  on | employed

hours worked
24 weeks or more | Employer/govt Wage Broad
(Nordic) replacement definition

The Productivity Commission 2009 report noted the need to take several
different factors into account in finding an equitable scheme.®*° These included
targeting payments in a fair manner towards those most in need,**° avoiding
conflicts with other family payments, ensuring fiscal responsibility and cost
effectiveness, and harmonising any scheme of parental leave with related issues

such as access to affordable childcare.3*

The Productivity Commission 2009 report suggested the scheme best suited to
Australia would ‘be largely taxpayer funded’®*? and ‘should incorporate two
types of leave: (a) 18 weeks paid parental leave for either parent, and (b) two
weeks of paid paternity leave for the father or other eligible partner.’3*® The
Productivity Commission proposed that both types of leave payment should be
at the national minimum wage and parents with access to privately negotiated

leave payment arrangements (i.e. as part of their employment contract) should
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3391bid 1.5.

3401bid 1.5. For example, lower income earners.

3411bid 1.5.

$2|bid 2.1.

$3|bid 2.1.
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still be able to access the government payment if they were eligible.3** The
Productivity Commission justified this recommendation on a range of grounds3#°

but the main ones were simplicity and flexibility.3*

The Productivity
Commission’s model in the 2009 report focused on giving eligible parents up to
18 weeks of paid leave up to one year following the birth of their child.34
Parents working full-time, as well as part-time, casual and self-employed
workers, would be eligible.3*® Parents taking up statutory parental leave would
lose the baby bonus payment ($5000) along with access to Family Tax Benefit
B.34 Payments would be made by the government through taxation. However,
employers would pay the entitlement.®*® Appropriate provisions would be made

for sharing leave and also eligibility for adoptive parents.3%

The Productivity Commission justified the payment at the national minimum
wage in favour of alternatives (such as wage replacement) on some grounds.®2
The Productivity Commission argued a minimum wage scheme at a flat rate
would be easier to implement and would help create incentives for women on
low wages to work rather than rely on welfare payments, since parental leave
would be more generous.®*® The Productivity Commission argued low-income
earners would benefit most from the proposed scheme, though the parental leave

payments would be regarded as taxable income and assessed as such.**

The Productivity Commission strongly argued the basis of finance for the

scheme should be the government through taxation, for several reasons: %

3441bid 2.1.

3455ee 2.2, Box 2.1, and 2.2, Table 2.1.

3461hid 2.1.

3471hid 2.3 Table 2.1.

3481hid Table 2.1.

3491bid Table 2.1. Family Tax Benefit B is a payment of up to $150.36 per fortnight for a child
aged between 0-6 years and $105.00 per fortnight for children aged 5-15 years for eligible
parents earning incomes of $150 000 or less.

301bid Table 2.1.

1bid Table 2.1.

%21bid 2.3.

%31bid 2.3.

341bid 2.3. Some interesting calculations regarding indexation are discussed in this section.
%51 bid 2.4.
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a) Requiring employers to fund parental leave entitlements would put small
businesses at risk and act as a disincentive for hiring women of
reproductive age;

b) Spreading the costs through general tax revenue would reduce the risks
to women’s employment in ‘female dominated’ industries like retail,
child-care and hospitality; and

c) Income-contingent-style loans along the lines of the ‘HECS’ type would

not be likely to work.

The Productivity Commission argued however in the 2009 report that employers
should be required to provide superannuation payments to employees taking
parental leave.®*® Despite some potential employer objections about the costs of
paying superannuation to employees on paid parental leave, the Productivity
Commission’s modelling indicated the cost burden on business would be
small.>*" The Productivity Commission faced two potential means of paying
eligible employees parental leave: using the employer as a ‘paymaster’ for the
payments or prepayment to employers through a government agency