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Abstract

This paper tackles the vexed relationship between the ethical and the legal
in the patriarchal construction of marriage and spousal rights in Islamic in-
terpretive tradition and its modern manifestations (i.e. contemporary Muslim
family laws and conservative religious discourses). I approach the issue from
two angles. First, I examine the work of selected Muslim women scholars
from different countries, who since the late 1980s and early 1990s have been
engaging critically with Islamic interpretive tradition, to unpack and critique
patriarchal interpretations and rulings on marriage and divorce rights, and
provide alternative egalitarian readings that are grounded in Qur’anic eth-
ics. Second, I shed light on how this patriarchal construction of marriage and
gender rights impacts the lived realities of ordinary Muslim women and men.
I focus on two national contexts: Egypt and Finland. I show-through analysis
of courtroom practices in family disputes, marriage practices, and ordinary
women’s understandings of the sacred text-that the exegetical and juristic con-
struction of spousal roles and rights is increasingly unsustainable in the lived
realities of many Muslims as well as becoming a source of tension on an ethico-
religious level.
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MARRIAGE IN ISLAMIC INTERPRETIVE TRADITION 77
1 Introduction

How are marriage and spousal rights constructed in Qu'ranic exegesis (tafsir)
and Islamic jurisprudence ( figh)? How does this exegetical and juristic con-
struction speak to the Qur’anic ethos on marriage and gender relations? And
how are present day Muslim women impacted by this hierarchical and gen-
dered model of marriage which continues to be maintained (albeit in modified
ways) in many contemporary figh-based Muslim family laws? This paper seeks
to address these questions using a two-pronged approach.

First, I engage with the exegetical and juristic construction of marriage
through a textual analysis of the relevant work of selected Muslim women
scholars from Egypt, UK, USA, and South Africa. These scholars have been
engaging critically with Islamic interpretive tradition, focusing on the ques-
tion of gender and its relation to Qur’anic ethics. Their starting point is a faith-
based position: they believe in the normative role of their religious tradition;
they have great deference for the interpretive tradition and do not seek to dis-
mantle it or do away with it. Rather they are searching for answers to ethical
and hermeneutical challenges from within. The work of these women scholars
is situated in a larger scholarship which has been termed as Islamic feminism.!
And while the question of ethics and Islamic law in relation to gender has also
been taken up by notable Muslim male scholars such as Khaled Abou El Fadl
(Abou El Fadl 2014), what distinguishes these women scholars is their system-
atic engagement with this issue, as well as their collective efforts to link their
intellectual work to building a global movement towards gender equality and
justice in Muslim families.?

1 Elsewhere, I wrote about the contestations around the term Islamic feminism and the limita-
tions of lumping together many divergent and un-connected projects underneath this label.
I argue that there is, however, a conceptual, hermeneutical, and political framework that is
shared by some of the projects and which I propose as the basis for studying them as part of a
larger emerging body of knowledge building movement. See Al-Sharmani 201, Al-Sharmani
2014C.

2 For example, in 2009, Ziba Mir-Hosseini and Amina Wadud, two of the scholars I discuss
in this paper, co-founded with other Muslim women scholars and activists such as Zainah
Anwar from Malaysia Musawah, a global knowledge building movement. Musawah links
scholarship with activism, producing new collaborative religious feminist knowledge and
undertaking advocacy efforts towards the goal of gender equality and justice in the Muslim
families. See http://www.musawah.org/. As part of a multi-dimensional five year knowledge-
building initiative on the concepts of giwamah and wilaah, Musawah brought together
the studied scholars and others to conduct hermeneutical studies on these two concepts. See
Mir-Hosseini el 2015.
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78 AL-SHARMANI

I focus, in this paper, on selected studies by Omaima Abou-Bakr, Ziba Mir-
Hosseini, Amina Wadud, and Sa‘diyya Shaikh. First, I show how the work of
these scholars illuminates the processes through which patriarchal model
of marriage and spousal rights was constructed in the tafsir literature, took
legal shape in figh, and has been largely maintained in contemporary Muslim
family laws and conservative religious discourses. Early exegetes and jurists
based their understanding of marriage as a hierarchical relationship between
men and women on their readings of relevant Qur’anic verses on family rela-
tions-readings that were shaped by their socio-historical contexts. But their
construction of marriage, according to the studied Islamic feminist scholars,
undermines central Qur’anic theological principles such as the equal worth
and moral agency of all human beings, and the duty of every believer to live a
life that truly reflects God’s tawhid by avoiding relationships of power, domina-
tion, and subordination.

Second, I look at how this exegetical/juristic construction of gender roles
and rights in the family domain impacts the lived realities of marriage and di-
vorce. I examine how ordinary Muslim women, in particular, wrestle with this
legal/religious model in their daily lives. I focus on two contexts. One is Egypt:
a Muslim majority context where the figh model of marriage is sustained in the
country’s codified family laws. The other context is Finland: a Western country
where state family laws are secular; Muslims constitute a minority and draw
on uncodified figh injunctions when contracting Islamic marriages. The goal
is not to compare the two contexts. Rather I aim to show how the exegetical
and juristic construction of marriage is at play in two very different contempo-
rary settings; how the interlocutors in the respective contexts grapple with this
legal/religious framework that shapes their marriages because of its increas-
ing disconnect from their lived realities as well as the ethical dilemmas that it
poses for them as they find it at odds with their understanding of the Qur’anic
vision on marriage and spousal relations.

2 Research Data

My analysis is primarily informed by the findings of three studies. I draw
on a five year study (2013—2018) of selected interpretive knowledge projects,
undertaken predominantly by Muslim women scholars, and which engage
with Islamic religious sciences, driven by the question of gender justice.® The

3 This Academy of Finland project (2013—2018) is titled ‘Islamic Feminism: Tradition, Authority,
and Hermeneutics’ and is based at Faculty of Theology, Study of Religions Unit, University of
Helsinki.
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MARRIAGE IN ISLAMIC INTERPRETIVE TRADITION 79

focus of this research is twofold. The first is selected transnational knowledge
projects* undertaken by a number of scholars who are working on the Quran
and exegetical tradition; classical jurisprudence and its linkages to modern
family laws; and Sufi thought. They are Amina Wadud; Asma Barlas, Omaima
Abou Bakr, Ziba Mir-Hosseini, Kecia Ali, and Sa‘diyya Shaikh. The second focus
is a case study of Egyptian interpretive knowledge projects which have strong
linkages and ties to the above-mentioned projects (but also these projects
have their own context-specific particularities and divergences). In the case
study, I have been focusing on the Arabic scholarship of Omaima Abou-Bakr
and Hoda El Saadi at the research organization Women and Memory Forum.
I have also been studying the collaborative Arabic scholarship that Abou-Bakr
is producing with other Egyptian scholars who are conducting similar studies
such as Amany Saleh and Hend Mostafa at the research organization Woman
and Civilization. In addition, I have also been researching the advocacy work
of a number of Egyptian non-governmental organizations which draw on this
new scholarship in their efforts to promote gender equality.> My research in
this project involved close analysis of the works of the studied scholars, as well
as interviews and participant observation.

My analysis is also based on the findings from a four year (2007—2010) quali-
tative study of Egyptian family laws and the reforms introduced since 2000.
This study is based on a large body of data from interviews with different rel-
evant actors, focus group discussions, court observation, and analysis of court
records.® (Al-Sharmani 2012, 20133, 2013b, 2013¢, 20144, 2014b, 2017a).

In addition, this paper is informed by a four year ethnographic study
(2013—2017) on Muslim marriage norms and practices in in Finland, focusing
on migrants of Somali background as they comprise the largest Muslim com-
munity in the country.” Research data was collected from individual women

4 I call the work of these scholars transnational for a number of reasons. These scholars are
based in academic institutions in different countries in Africa, the Middle East, UK, USA,
Canada. They produce scholarship in English and their published work is widely dissemi-
nated to both academic and non-academic readers.

5 One such organization is Mada Foundation, and its program Noon for gender and religious
reform. The foundation, however, suspended its activities in October 2015. On the work of
Islamic feminist scholars in Egypt and Mada Foundation, see Al-Sharmani 2016.

6 With the assistance of research assistants, Sawsan Sharif and Fayrouz Gamal at the Social
Research Center, the American University in Cairo we conducted interviews with 194 male
and female litigants about their disputes and court cases, and 100 men and women of differ-
ent marital statuses about their marriage aspirations and practices; as well as interviews with
30 court personnel including judges and court-based mediators; 4 focus group discussions
with lawyers, and interviews with legislators, religious scholars, and women'’s rights activists.

7 This research was one of three studies comprising a larger Academy of Finland project titled
‘Transnational Muslim Marriages in Finland: Wellbeing, Law, and Gender’
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80 AL-SHARMANI

and men as well as mosques working with Muslims families on marriage and
divorce-related issues.8

2.1 Revisiting the Ethical and Legal in the Interpretive Tradition: Islamic
Feminist Scholars’ Re-readings
In a path-breaking study, the Egyptian scholar Omaima Abou-Bakr undertakes
a genealogical critical reading of the exegesis of Qur’anic verse 4:34 over the
course of ten centuries (Abou-Bakr 2015).9 Abou-Bakr surveys the exegetical
corpus starting with the 1oth century exegete Abi Ja‘far Muhammad al-Tabari
(d.310/923) up till the 20th century exegete Muhammad ‘Abduh (d. 1905). She
traces the development of giwama as a patriarchal construct that sanctions
gender inequality and essentialist discourse on maleness and femininity. Abou-
Bakr's analysis reveals the following exegetical trajectory of the development
of giwama. First, exegetes turned ‘gawwamun’® in verse 4:34- from a descrip-
tion of a particular social organization of marital roles at the time of the revela-
tion when men provided for women—to a prescriptive construct articulated
through the use of the noun giyam first and then later giwama to sanction
male authority and superiority. Second, they came up with lists of qualities
that they attributed arbitrarily to men and women to justify men’s claim to
authority and superiority on the basis of the constructed norm of giwama.
For example, the exegete Abu al-Qasim Mahmud ibn ‘Umar al-Zamakhshari
(d. 538/1144) comprised a list of assumed male attributes which he claimed
were the basis for men’s right to divinely ordained preference (e.g. reason, res-
oluteness, determination, strength, writing, jihad, etc.). Subsequent exegetes

8 I and post-doctoral researcher Abdirashid Ismail collected interview data from 37 women
and men and 5 focus group discussions with a total 39 women and men. I also document-
ed the life stories of 5 women. In addition, I collaborated with post-doctoral researchers
Sanna Mustasaari and Abdirashid Ismail in researching 8 mosques in Helsinki that con-
clude Islamic marriages and undertake mediation and arbitration in family disputes. In
particular, I conducted an in-depth four year ethnographic study of one Helsinki mosque,
taking part in and observing its various activities for families. See Al-Sharmani et al 2017;
Mustasaari and Al-Sharmani 2018, Al-Sharmani forthcoming.

9 A translation of verse 4: 34 reads, ‘Men are the protectors and maintainers of women,
because Allah has given the one more (strength) than the other, and because they sup-
port them from their means. Therefore the righteous women are devoutly obedient, and
guard in (the husband’s) absence what Allah would have them guard. As to those women
on whose part ye fear disloyalty and ill-conduct, admonish them (first), (Next), refuse to
share their beds, (And last) beat them (lightly); but if they return to obedience, seek not
against them Means (of annoyance): For Allah is Most High, great (above you all)’ See
Abdullahi Yusuf Ali translation, 1989.

10 Qawwam, an adjective, is derived from the Arabic verb yagum ‘ala, which means to take
care of, to manage.
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MARRIAGE IN ISLAMIC INTERPRETIVE TRADITION 81

such as Muhammad ibn ‘Umar Fakhr al-Din Al-Razi (d 606/1209); ‘Abd Allah
ibn ‘Umar al-Baidawi (d. 685/1286), Aba ‘Abd Allah al-Qurtubi (d. 671/1273),
and ‘Tmad al-Din Isma‘l ibn ‘Umar Ibn Kathir (d. 701/1301), further developed
listing binaries of male and female attributes to justify their constructions of
giwama-based male superiority and privileges. Third, the concept of giwama
was linked to verse 2:228 and the notion of men having ‘degree’ over women
that is expressed in this latter verse in order to re-enforce the hierarchal mean-
ing of giwama although verse 2: 228 is located in a unit of verses that tackles
the theme of divorce and its central message is to urge both parties not to do
injustice to one another.! Fourth, exegetes of modern times further cemented
the meaning of giwamah by ascribing inherent domesticity to women versus
inherent intellectual superiority and leadership in men.

Abou-Bakr examines Muhammad ‘Abduh’s exegesis of giwama as an exam-
ple of this kind of modern religious discourse, shedding light on his concept of
men’s riyasa (rule) over women, and his argument for leadership and intellec-
tual superiority as innate male attributes on the grounds of a notion of biologi-
cal determinism that is extended to all male versus all female species (human
and non-human). Abou-Bakr, in particular, highlights how ‘Abduh’s modernist
exegesis, unlike that of the pre-modern, constructs and reinforces a domes-
tic role for women that included not only child care but also the housework
(Abou-Bakr 2014). She notes the importance of recognizing the significant
distinction between pre-modern and modern patriarchy as illustrated in the
exegetical corpus. Pre-modern exegetical discourse certainly privileged men
and subordinated women, but it also stressed men’s duty to protect women,
to be good husbands and fathers, not to do zulm (injustice) to their wives and
made their privileges linked to men’s fulfillment of these duties as part of their
religious duty to actualize tagwa (God consciousness). Modern exegetical
discourse, however, is centered around modernist understandings of innate
female domesticity and male rationality and leadership, resulting in clear-cut
divisions between private female-centered domain and public male-centered
domain. Abou Bakr points out that the patriarchy of this modernist exegeti-
cal discourse is more detrimental to women because it shifted attention away

11 A translation of verse 2:228 reads, ‘Divorced women shall wait concerning themselves
for three monthly periods. Nor is it lawful for them to hide what Allah Hath created in
their wombs, if they have faith in Allah and the Last Day. And their husbands have the
better right to take them back in that period, if they wish for reconciliation. And women
shall have rights similar to the rights against them, according to what is equitable; but
men have a degree (of advantage) over them. And Allah is Exalted in Power, Wise.’ See
Abdullahi Yusuf Ali translation, 1989.
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82 AL-SHARMANI

from men’s duties and obligations and focuses entirely on women and their
essentialized nature and roles (Abou-Bakr 2014).

Abou-Bakr’s genealogical reading of constructs such as giwama demysti-
fies the exegetical tradition. It is no longer seamless, unchangeable, and sa-
cred but rather historically-based religious knowledge that can be revisited. In
another relevant work, Abou-Bakr uses what she called ‘Islamic cultural anal-
ysis’ or intertextuality, to examine how different texts in the tradition speak
to one another, revealing tensions between their patriarchal and egalitarian
iterations (Abou-Bakr 2012). She juxtaposes, for example, the exegetical work
of Ibn Kathir and al-Suyuti who lived in the 15th century to the biographical
dictionary of their contemporary, the historian and hadith scholar al-Sakhawi.
Abou-Bakr’s goal is to shed light on how meanings and concepts traveled in
the textual tradition; how they were reinforced and built on, or refuted and
displaced; where hidden and alternative meanings and discourses can be
found and unearthed. (Abou-Bakr 2012, 7) She notes, for example, that while
al-Sakhaw1 was describing hadith women scholars using terms such as “ratio-
nal, judicious, and of intelligent mind, and leading in mind and in religion,” Ibn
Kathir and al-Suyuiti were writing about wifely obedience and ascribing subor-
dination and inferiority to women, drawing on prophetic hadith that claims
women are deficient in intellect and religion. In other words, Abou-Bakr shows
that Islamic interpretive tradition is not “monolith but contains within it signs
of counter-discourse as well.” (Abou-Bakr 2012, 7).

The hierarchical model of marriage found in the exegetical corpus is also
mirrored in Islamic jurisprudence ( figh), which is concerned with deducing
rulings from the textual sources to regulate social relations. Figh constructs
spousal duties and rights as interdependent, gendered, and unequal. A hus-
band is obligated to give his wife dower and provide for her in exchange for her
obedience (ta‘a) (Mir-Hosseini 2003, Ali 2003, Abu Odeh 2004, Tucker 2008).
Wife’s obedience in legal terms means her obligation to reside in the marital
home and to avail herself sexually to her husband. These rulings were based on
jurists’ interpretations of Qur’anic verse 4:34. In this juristic model of marriage,
there are no shared matrimonial resources. Whatever possessions and assets
the wife brings to the marriage remain hers. Likewise, apart from maintenance
for herself and her children, the wife cannot make claims to resources acquired
by the husband during marriage. In addition, the husband has unilateral right
to repudiation and polygamy, while the wife’s access to divorce is restricted;
and is secured either judicially on the grounds of specific fault-based reasons,
which differ from one school to the other, or through negotiation with the hus-
band, often involving her forfeiting her financial rights.
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MARRIAGE IN ISLAMIC INTERPRETIVE TRADITION 83

Unpacking the juristic construction of marriage, the Iranian UK-based Ziba
Mir-Hosseini notes how jurists defined the marriage contract as a “contract of
exchange and patterned on the contract of sale,” whose objective was to make
sexual relations between the two contracting parties licit (Mir-Hosseini 2013,
10). This marriage contract stipulates a set of rights for both spouses, some le-
gally enforceable, and others subject only to moral sanctions. The rights and
duties that carried legal weight focused on a husband’s duty to provide versus
wife’s duty to be obedient; and husband’s right to repudiate or take multiple
wives. But the abuse of the right to unilateral repudiation or polygamy, for
instance, was merely subject to moral sanction. Still pre-modern jurists, Mir-
Hosseini adds, were concerned about the welfare of women: they warned hus-
bands against doing injustice to women and put in some checks on husbands’
authority and privileges (e.g. they linked men’s right to unilateral repudiation
with payment of financial rights that were due to the wife; they restricted
a husband’s authority over his wife to sexual access; and they regulated the
ways in which a husband could discipline his wife). But their very construc-
tion of the marriage contract, its goal, and the particular rights and duties that
were privileged overshadowed the ethical essence and purpose of Islamic
marriage as defined in the Quran. Furthermore, this juristic construction
of the marriage contract and its underlying concept of men’s giwamah over
women, shared by all schools notwithstanding differences among them, be-
came the foundation or the “DNA of patriarchy in modern Muslim family laws.”
(Mir-Hosseini and Anwar 2012)

The insights from Abou-Bakr and Mir-Hosseini's hermeneutical engage-
ments with tafsir and figh respectively are particularly relevant for contem-
porary Muslim contexts where dominant religious discourses often sanctify
and essentialize Islamic textual tradition, depicting it as monolithic, fixed,
and sacred. Such discourses and its challenges are illustrated, for example,
through the argument put forward by the Egyptian Azhar scholar of Islamic
Jurisprudence, Soad Saleh. In a religious talk show entitled Amma Yatasaalin
(What are they Asking About) aired on the Egyptian satellite channel Dream 2,
on June 20, 2009, Saleh was asked whether there was a need for an interpreta-
tion that restricts or even bans men’s right to polygamy, given the problems
that had been found to arise from polygamous marriages, and which impact
co-wives and children (e.g. men leaving their multiple wives without support,
failing to provide adequate care and education for their children, etc.). Saleh’s
answer was if polygamous men were failing to be good Muslims who treat their
co-wives equally and take care of their children, then this was a problem with
the men and not a reason to go against God’s sacred text, which according to
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84 AL-SHARMANI

Saleh, sanctions polygamy.!? In other words, Saleh’s argument assumes there
is a perfect text-based religious doctrine which is applicable to Muslims at all
times and in all places. And if the doctrine does not serve justice or creates
injustice, it is because either Muslims are applying it erroneously or are failing
in piety. Her interpretation not only fails to link context and text in a nuanced
and dynamic fashion but also takes dominant exegetical interpretations sanc-
tioning polygamy as an immutable given. In other words, these interpretations
become conflated with the Qur’anic text itself.

Egyptian religious scholars’ opposition to the new khul® divorce—when
it was first passed in 2000—was also based on a similar logic that sanctified
Islamic jurisprudence. The new law grants Egyptian women to petition for
judicial khul* divorce, irrespective of a husband’s consent. Female petitioners
in such cases are guaranteed court issued divorce without having to prove any
fault-based grounds for their petition provided that they relinquish their right
to the dower and other post-divorce financial dues (Al-Sharmani 2012). The op-
ponents of the new law argued that the Egyptian legislator departed from the
Islamic Shari‘ah. since the majority opinions in most juristic schools assume
that a wife seeking khu! divorce has to negotiate with her husband and secure
his consent.!3

While the works of Mir-Hosseini and Abou-Bakr and others focus primar-
ily on identifying the epistemological and ethical gaps in Islamic interpretive
tradition (i.e. diagnosing the problem), perhaps the African American schol-
ar Amina Wadud takes a step further by providing an alternative framework
for reform from within the sacred text. Wadud calls for Qur’anic hermeneu-
tics that undertakes “analyses of the ethical moral intent” of the sacred text.
(Wadud 2004, 330). Wadud points out that at the core of the Qur'an’s world-
view is the ‘ethics of tawhid’ (Wadud 2015). She argues that tawhid is the es-
sence of the Qur’anic message to human beings and is the guiding framework
for human-God relation and human-human relations. Thus, all social relations

12 Exegetical interpretations which sanction polygamy are based on Quranic verse 4:3 which
reads, If ye fear that ye shall not be able to deal justly with the orphans, marry women of
your choice, two or three or four; but if ye fear that ye shall not be able to deal justly (with
them), then only one, or (a captive) that your right hands possess, that will be more suit-
able, to prevent you from doing injustice.(Youssef Ali Translation).

13 Juristic rulings on khul‘ are based on Quranic verse 2:229 and the Prophetic hadith that
narrates: Jamila the wife of Thabit ibn Qays went to Prophet Muhammad seeking divorce
from her husband. She said he had not wronged her in any way but she did not wish to
stay in the marriage and feared she might transgress against God’s limits if she continued
with the marital union. The Prophet granted her the divorce after he had her return to the
husband the garden which he gave her as a dower. See al-Bukhari, 1974, 7:150-51.

JOURNAL OF ISLAMIG ETHIGS, 2,(2018) 765596/ 1 07.01au

via University of Helsinki



MARRIAGE IN ISLAMIC INTERPRETIVE TRADITION 85

(including gender) and practices need to reflect the actualization of tawhid.
(Wadud 2015, 258).

Tawhid, Wadud explains, has three important dimensions. First, it is pre-
mised on the central truth that God is one. Second, all attributes of God and
their essences are in harmony and unity. Thus, attributes of God that may seem
to be contradictory (e.g. wrath, mercy, being the first and last, the apparent and
the hidden, etc.) are in fact in absolute harmony. And God created the world,
including the human female and male, in dual forms, and each in their own
inner reality as well as together reflect the Divine reality of oneness and har-
mony. Third, an important dimension of tawhid is that ‘God unites’ and brings
together differences. This has important implications for social relations (and
in turn for gender relations). It means that perceived differences between
people should be guided by the principle of tawhid, which is grounded in the
principle “of unity above hegemony,” and requires “reciprocity, equality and
harmony in all human relationships.” (Wadud 2015, 267) And so if tawhid as a
central theological principle of Islam is to be implemented on both the indi-
vidual and collective levels, it would be a counter construct for giwama, since
the latter sanctions unequal gender relations and male superiority and thus
contravenes with the essence of tawhid.

The South African scholar, Sa‘diyya Shaikh, also puts forward a corrective to
the construction of gender in Islamic law, through a Sufi-oriented engagement
(Shaikh 2015). Sufism, Shaikh points out, reminds us of the essence of human
existence and the core theological principle that underlies Islam, which is sub-
mission to the Divine. The actualization of this goal entails the pursuit of the
spiritual and ethical path towards the knowledge, love, and worship of God.
Drawing on the work of the 13 century Sufi scholar Ibn ‘Arabi, Shaikh notes that
all human beings, whether men or women, are ontologically and spiritually
equal and have equal potentiality for moral agency to seek the path. In other
words, women and men-carrying the divine spark within—have the potential-
ity to realize the ethical ideal within them, and thus are able to manifest and
unite God’s attributes (i.e. balance jalali attributes such as power and wrath
and jamali attributes such as mercy and gentleness). And since spiritual and
social life are expected to be interconnected, an ethical way of being and living
needs to be also reflected in the laws governing social (and thus gender) rela-
tions. This inherently necessitates striving against the desire for control, domi-
nation, and hierarchy, attributes that lie at the core of patriarchy. Therefore,
figh being part of this religious tradition needs to be reformed in a way that
reflects the theological and ethical essence of the faith.

To conclude, for the above-mentioned Islamic feminist scholars, the ques-
tion of gender in the Islamic interpretive tradition is not confined to the issue
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86 AL-SHARMANI

of inequality and injustice that women suffer because of a hierarchal model of
marriage and spousal rights. It is first and foremost a problem that arises from
the disconnect between the exegetical and juristic construction of marriage
and divorce on the one hand, and the core theological and ethical principles
that underlie the Qur'an on the other hand.

2.2 Revisiting the Ethical and Legal in Lived Realities of Muslim
Marriages and Gender Relations
2.2.1 Egypt
How is the patriarchal model of marriage in the interpretive tradition relevant
to contemporary Muslim family laws, both in a Muslim-majority context and
in a diaspora context where the Muslim population are a minority and pre-
dominantly of migrant background? First, let us take Egypt as an example of
the former. The construction of spousal roles and rights in Egyptian family
laws draws on the figh model of marriage. Article 1 in Egypt’s Personal Status
Law No. 25 of 1920 (amended by pPsL No. 25 of 1929 and pPsL No. 100 of 1985)
stipulates that ‘maintenance shall be the wife’s right and due on her husband
from the authentic date of the contract if she shall have given herself to him
in marriage even if virtually and despite her being wealthy or different from
him in religion. Thus, marital roles are defined, like in the figh corpus, as the
husband being a provider for his wife, while the role of the latter is to be sex-
ually available to the husband. To fulfill this role, the wife is expected to be
‘obedient’ to her husband. The code defines wifely obedience indirectly by
defining its opposite, namely disobedience or nushiz. Article 11 defines nushiiz
as a wife’s illegitimate refusal to reside in the matrimonial house, and stipu-
lates that a wife who is found to be disobedient by the court loses her right to
spousal maintenance (Al-Sharmani 2013b, 39).

But how does this legal script of spousal duties and rights play out in the
lived realities of marriage and marital disputes? In my research on Egyptian
family law reforms, the majority of the female respondents reported that they
contributed significantly to the financial costs of their weddings and the fur-
nishing of the conjugal home. In fact, this was a prevalent practice, particularly
among the lower middle class. In addition, many of the married respondents
also contributed substantively to the maintenance of the conjugal family and
in some cases they were the sole providers due to their husbands’ absence; on
or off—abandonment; or underemployment/unemployment.

Also, my analysis of obedience ordinance court cases showed that husbands
and wives were involved in such lawsuits for a variety of reasons that were
related to the incongruence between their lived realities and the legal script
of spousal roles (Al-Sharmani, 2013b, 41). Family law does not grant women
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any rights in return for their financial roles. This contributes to marital con-
flicts. Some female respondents wanted to work. Others needed to work even
though they made little income and lacked the work benefits that would fa-
cilitate their juggling work, child care, husband care, and housework. These
women felt ambivalent about work because they were caught in a situation in
which their husbands failed to provide for them and their children adequately
and thus could not relieve them (the wives) from being trapped in difficult
and poorly paid work. Husbands were often reluctant for their wives to work
but felt frustrated that they could not provide for them. Yet, these men still
wanted to claim the power and authority over their wives which they obtained
from their roles as providers/guardian. And in cases of marital conflicts, they
used this power arbitrarily and excessively, resulting in physical abuse to their
wives. Consequently, wives left the matrimonial house because they could
not sustain a situation in which they were not provided for, were subjected to
abuse, and were not allowed to earn their own income. Husbands responded
by invoking the authority of their giwama, and filing an obedience ordinance
against their wives. Husbands also filed for an obedience ordinance to offset a
wife’s efforts to seek judicial divorce; to negotiate for more advantageous finan-
cial settlement as part of the divorce process; or to use the claim to obedience
as leverage to renegotiate with the wife the nature of their financial obligations
as the legal providers.

Women’s motivations to contest obedience ordinance were multiple and
were often not about seeking maintenance. Some of these reasons included:
claiming a matrimonial house that was separate from the dwelling of the in-
laws, negotiating their right to work, and facilitating their pursuit of divorce.
The connection between divorce and obedience cases suggests that the hierar-
chical marital relations created by the concept of giwama are not confined to
the idea of maintenance versus obedience but also include the right to divorce.
Men have unfettered right to it, whereas women'’s right to divorce is restricted
because it is granted and managed through the court. And obedience ordi-
nances are one of the mechanisms through which women’s right to divorce is
restricted. By filing for obedience, men forced their wives to undertake the task
of contesting the husband’s right to obedience.

Litigants’ strategies in kAul‘ divorce cases were also telling of the problems
that women confronted as a result of unequal divorce rights. First of all, wom-
en’s motivations for petitioning for khul showed that many made use of this
new legal reform not as a way to exercise the option of ending an unwanted
marriage to a blameless partner in exchange for relinquishing their financial
rights as this divorce was intended to be according to the textual sources in
the Qur'an and Sunnah. Rather female litigants often used this legal option
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to avoid the insurmountable problems with the legal process and evidentiary
requirements in fault-based divorce. That is, such women were often in mar-
riages where they were being harmed by their spouses for a variety of reasons,
but they opted not to petition for fault-based divorce because of its legal chal-
lenges. For example, in sixty nine of the hundred kAul* cases that I researched,
the female litigants petitioned for this divorce because of reasons such as: hus-
bands’ failure to support; spousal abuse (physical and sexual); husband’s infi-
delity; husband’s polygamy, husband’s abandonment, etc.

Khul* cases not only illuminated the challenge of women'’s access to divorce
in fault-based divorce, they also shed light on how entrenched is the patriar-
chal gender discourse that underlies the figh-based model of spousal rights
and which continues to exist in Egyptian family laws. For instance, respon-
dents from diverse groups (e.g. judges, court mediators, lawyers, male litigants)
expressed to me their opposition or reservation to khul, making arguments
that were premised on male intellectual and moral superiority versus female
irrationality and fickleness. These arguments, moreover, were frequently
grounded in the concept of men’s claim to giwamah. One husband put it as
follows: “The man no longer has giwamah over his wife, especially after khul". If
he says anything to her that she does not like, she tells him I will divorce you.”
Interestingly, some husbands filed obedience ordinance against their wives in
khul‘ even though it was a given that the women would win these cases since
they were forfeiting their right to spousal maintenance (and dower) by peti-
tioning for khul‘and thus owed no obedience to their husbands. But this tactic
on the part of husbands was meant not only to prolong the legal process but
also to re-affirm men’s claim to authority and privilege by invoking the spousal
maintenance-obedience claim, despite its being legally toothless in the cases
of khul* divorce.

But it was not only the multidimensional problems encountered by women
both inside and outside the courtroom that made this hierarchical figh-based
model of spousal roles and rights a source of tension for women. Women also
wrestled with the current family laws on an ethical level because they believed
these laws departed from the ethical values of Islamic Shariah, which they
believed to be found in the Quranic text (Al-Sharmani 2017a). They ques-
tioned, for example, marital sex as being conceived both in legal and religious
discourse as the wife’s obligation upon which her right to spousal maintenance
is dependent. Many female interlocutors in the study believed that the Qur’an
advocates marriage relationships that are based on care and reciprocity, which
they did not see reflected in the country’s family laws or social norms. They
often quoted Quranic verse 30:21which defines marriage as sakan (tranquil-
ity), mawadda (affection) and rahima (compassion). They also believed that
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men’s right to unilateral divorce and women’s restricted access to divorce were
at odds with how they understood the text’s view on gender relations, invoking
Quranic terms such as ma‘ruf (that which is commonly known to be good),
ihsan (doing the good and beautiful), and @d! (justice). It is noteworthy that
female respondents who voiced these opinions did not study the Qur’an or the
religious tradition closely. Still they were quite familiar with Qur’anic language
and ethical terms, which were particularly relevant to verses on marriage, di-
vorce, and polygamy.'* Moreover, for some of these respondents their own per-
sonal experiences with marital disputes and litigation enabled them to reflect
on the relationship between the Qur’anic text and the family laws that were
regulating their rights in marriage.

In short, the patriarchal model of marriage found in Egyptian family laws is
increasingly becoming a source of tension to women and men because of its
disconnect from their lived realities as well as its ethical shortcomings.

2.2.2 Finland

But what about Muslim women in a Western context where they are part of a
religious minority? How is the figh-based model of marriage relevant in such
a context? I examine the Finnish context as an example. Finland is a Nordic
country with a population of 5, 5 million and has been for most of its history
a country of emigration (Statistics Finland 2018). Since the late 1980s, how-
ever, Finland has become increasingly a country of immigration. Muslims in
the country are estimated to be round 60,00-65,000 (Pauha and Martikainen
2014). Tatars who moved from Russia in the 19th century are the oldest Muslim
community, currently comprising about 600 people. Other Muslim communi-
ties are more recent arrivals to the country, immigrating from the Middle East,
North and East Africa as well as South Asia. Most of the Muslim immigration
to the country is refugee-based. Somalis, who first arrived in the country in the
late 1980s and early 1990s after the advent of the civil war in their home coun-
try, constitute the largest Muslim community with a total number of 19,059
(Statistics Finland 2016). The Somali community confront high unemployment
rate, low socioeconomic level, low enrolment in higher education, and high
instances of racism (OSF 2013). Among the younger generation, women are
doing better than boys in school education. Furthermore, the gender-sensitive
welfare policies of the country enable immigrant women to be more likely to

14  Ma%ifis used repeatedly in verses on marriage and divorce, for example in 2:228, 2:229,
231, 232, 233, 234, 235, 236. [hsan is also used in verse 2:229 as the basis for the Quranic
framework for divorce.
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be economically autonomous from their spouses and contribute to the mar-
ginalization and stigmatization of immigrant men (Peltola 2015).

According to the Finnish 2008 Act of Performing Marriage Ceremonies,
marriages have to be registered at the state notary office in order to be recog-
nized as legally valid. Mosques which are registered as religious community
are licensed to conduct religious marriages and are obligated to coordinate the
task of registering these marriages with the state notary.!®> Hence when mar-
rying, many Somalis usually follow two-tier process. They conduct a religious
marriage, and have it registered either by concluding the marriage at one of
the licensed mosques, or having a religious scholar conclude the marriage in
their homes and registering their marriages themselves. When conducting an
Islamic marriage, Somali immigrants follow the main juristic doctrines shared
by most schools. The bride’s guardian (usually her father) acts on her behalf in
concluding the marriage. The bride’s guardian makes the offer (jjab), and the
groom accepts (qubul). A dower is agreed upon and entered in the marriage
contract and two witnesses attest to the contract. Interestingly, more young
women have been making use of the Hanbali doctrine of negotiating for stipu-
lations to be entered into their marriage contracts. Women have been mainly
inserting stipulations to negotiate to safeguard themselves from polygamy.
This recent practice among young Somali women was not previously known
among Somalis in diaspora or in the home country where the population pre-
dominantly adhere to the Shafi1 school (Al-Sharmani 2015, 2017b). This new
practice and others (e.g. claiming all of the dower either at the time of officiat-
ing the contract or sometime during the marriage) are related to increasing
number of Somali women actively seeking religious education from diverse
sources such as mosque classes, online lectures, published books, and educa-
tional visits to the Middle East. The pursuit of a reflective religious understand-
ing has been part of these women’s goal of leading an ethical and meaningful
life as they confront on the one hand racism and marginalization in the larger
society and on other hand gender-based challenges within the community.

And so as young women, in particular, have been increasingly acquiring
more religious knowledge, they have been grappling with the uncodified reli-
gious (and cultural) laws regulating their intimate relationships. For example,

15  Religious groups can register as a religious community either under the Freedom of
Religion Act of 2003 (with a minimum of 20 members) or under the Association Act of
1989. Communities registered under the former have to meet more rigid criteria than
those registered under the latter law, but they enjoy more rights such as the legal author-
ity to conclude marriages and the right to religious education. Registered religious com-
munities are entitled to receive annual financial assistance from the state if they have at
least 200 registered members. See Kéiridinen, 2o11.
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twenty-five year old Nefisa argued that Muslim spousal roles should not be
fixed but to be renegotiated as part of a larger religious process of cultivating a
spiritually refined Muslim self and to lead a life of tagwa:

Islamically also for me, as a woman, it is extra ajir (reward from God) if
I share with him the responsibility..... for me, it obviously made sense. It
was no way his pay alone would cover everything. So Islamically I would
get ajir and it was in my best interest, so why not.... We used to have this
conversation with other Somali girls about the finances and whether you
should contribute or not in the household. I know a couple of girls who
would say ‘No, No, why would I share the money with him (their hus-
bands)? Let him provide for me. And it never made sense to me, it did
not feel right. I thought that is not very clever. At the end of the day he
is not some random guy, it is your husband, you should act as a family,
you should be concerned about him. Otherwise, it is just some business
arrangement in the house. So, this idea that this is mine felt absurd to me.

AL-SHARMANTI 2015, 111

Samira, a twenty year old university student critiqued Somali diasporic mar-
riage norms, which while they discursively upheld juristic constructions of
spousal roles (i.e. provision versus obedience) marginalized, in her view, an
ethically-grounded Islamic model of marriage, based on the Prophet’s role
model as a husband and on key Qur’anic values that foreground love, compas-
sion, and reciprocity in a Muslim marriage:

I read a lot about the Prophet and about Islamic marriage. There is no
love in Somali marriage. I wanted to understand the difference between
our culture and what religion actually teaches us. I found there is a big
difference: for Somalis, love is ‘eeb’ (shameful, taboo); they do not say
I love you to one another, they do not send text messages to each other;
they do not show affection to one another. But in our religion marriage is
‘mawwadah wa rahmal’ (affection and mercy). The Prophet was our role
model, was gentle, playful, affectionate with his wives. He would drink
milk from the same place as Aisha drank, he would race her, he would be
patient when she got jealous and got mad at him. Couples, as it says in the
Qur’an are libas (garments) to one another.

AL-SHARMANT 2015, 114

Again adopting an ethically-guided framework that is grounded in the Qur’an,
interlocutors such as Nefisa and others also rejected polygamy because they
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saw it as contravening with the higher goal of cultivating an ethical Muslim self
that is in harmonious relations with others. Nefisa, who inserted a stipulation
against polygamy in her marriage contract, argued that polygamy would inevi-
tably result in marital conflicts between her and her husband and thus would
get in the way of a harmonious marital relationship that would enable her
to cultivate an ethically responsible Muslim self, in preparation for the after-
world and accountability to God. Another interlocutor who got divorced from
her husband when he remarried used similar argument: she was opposed to
polygamy because she believed it resulted in spouses’ failure to provide maw-
wadah (affection) and rahmah (compassion) to one another, and which she
saw as integral to Islamic marriage and the goal of raising a good Muslim fam-
ily together.

It is important to note that these women are not part of a feminist move-
ment seeking gender equality. Their questioning of prevalent religious and cul-
tural norms on marriage has been taking place in the context of their search
for an ethical and empowering life in a migratory context where they face dif-
ferent challenges but where they are also being presented with new opportuni-
ties, including access to diverse forms of religious knowledge.

It is also noteworthy that the revisiting of patriarchal construction of fixed
and hierarchical spousal roles and rights among Somalis in Finland has not
been confined to this group of women. It is also being done (albeit in complex
and mixed ways) by one of the main Somali-led mosques in Helsinki, in the
course of its program activities for Muslim families. This mosque program has
been educating men and women about Islam, family relations, and living in
diaspora.’6 It advocates, for instance, the need to rethink husbands’ assumed
religion-based authority over their wives or fixed marital roles whereby men’s
role as a provider is privileged, for instance, to his role as a care providing par-
ent for his children-particularly that the latter role is what is more needed and
beneficial to families. The mosque has been promoting this new religious un-
derstanding of spousal roles, using arguments that emphasize the importance
of grounding religious laws and norms in clear ethical purposes. For example,
the mosque imams question how men use (and abuse) their privileged divorce
rights when they refuse to divorce their wives in mosque-mediated divorce dis-
putes. The imams frame such acts as an ethical failure on the part of these men
which makes their claim to Muslim piety diminished.

16 Thave been conducting a four-year ethnographic study of this mosque program, and how
the Finnish state governance of religious minorities enables and limits these kinds of ini-
tiatives. See Al-Sharmani, forthcoming.
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Again these mosque actors, like the women, are not seeking gender equal-
ity. Nonetheless, they are engaged in processes of reeducating Somali Muslim
families about Islamic law and how it should govern their intimate relation-
ships in ways that highlight the importance of linking the ethical and legal and
taking into account the lived realities of the parties concerned.

3 Conclusion

In this paper, I reflected on the normative and ethical challenges of Islamic
textual tradition in relation to the question of gender. This tradition, in many
present day Muslim contexts, has multiple layers: it consists of classical tafsir
and figh; it is linked to modern exegesis; it also has a foundation in modern
family laws and dominant religious discourses. These individual layers of the
tradition are not one and the same and hence collapsible to a singular entity.
Notwithstanding the significant differences among these layers, I have argued
that there is a particular construction of marriage and spousal duties and
rights that is recognizable in all of them and is partly what links them together
in one tradition.

This model of marriage creates challenges on multiple levels. I have exam-
ined, one level, its theological, ethical, and hermeneutical challenges through
the epistemological engagements of selected Islamic feminist scholars from
the Middle East, Africa, Europe, and North America. These scholars problema-
tize the construction of gender in Islamic interpretive tradition through their
critical rereading of tafsir and figh literature and provide alternative readings
based on their interpretive insights from the sacred text and its theological
principles. The goal of this Islamic feminist scholarship is twofold: to partake
in an epistemological critique that situates itself within the tradition and to
produce Islamically-grounded feminist knowledge that facilitates reaching the
goal of gender equality and justice through multidimensional reform (legal,
religious, social).

I have also traced how this model of marriage and gender rights is visible
and at work in two very different Muslim contexts, and how women, in par-
ticular (but also religious institutions in a diasporic context) grapple with the
legal, social, and ethical challenges arising from this model, particularly as
the lived realities of marriage and gender roles are changing and women are
becoming more versed in their sacred text and religious tradition.

The actors I discussed in this paper are diverse with different contexts and
goals. However, it is precisely because of their diversity that what unites them
is significant. They all embrace Islam as a faith and divinely-inspired normative
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framework for their lives, and they are all in search of the ethical in this frame-
work, in order to foreground it and link it meaningfully to the legal.
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