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    I will talk about this issue from 6 aspects.    First I will briefly explain the background of this issue, and put forward potential conflicts between ABMTs including MPAs and measures under relevant instruments, frameworks and bodies. Then, based on two UNGA resolutions, the “Not Undermine” requirement will be raised. And then, I will discuss about the meaning of “not undermine”, and try to examine the 4-element approaches to reflecting the “not undermine” requirement as provided in the President’s Aid to Negotiations.    Finally I will draw a conclusion based on previous discussions.



1.Introduction
• Marine areas beyond national jurisdiction (ABNJ) cover approximately 

40% of the earth’s surface, 64% of the ocean surface and 95% of its 
volume.

• ABMTs including MPAs are widely recognized as a key mechanism for 
conserving and restoring biodiversity. 

• ABMTs including MPAs are one of the key issues under the discussions 
and negotiations on an international legally binding instrument under 
the UNCLOS on the conservation and sustainable use of marine 
biological diversity of areas beyond national jurisdiction (BBNJ 
instrument). 

• Of these relevant issues, the relationship between ABMT-related 
measures under a BBNJ instrument to UNCLOS and measures under 
relevant existing instruments, frameworks and bodies has aroused 
much debate.
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    First, as previous speakers have mentioned, ABMTs including MPAs are important for conserving and restoring marine biodiversity in areas beyond national jurisdiction (ABNJ). And it also serves as an important element for a package reached in 2011 under current BBNJ negotiations.    During the period of informal working groups discussions (2004-2015), Preparatory Committee meetings (2016-2017) and Intergovernmental Conferences so far (2018-), the relationship of any new ABMTs in ABNJ to measures under existing mechanisms has been a particular concern for most States.



2. Potential Conflicts between ABMTs under a BBNJ Instrument and 
Measures under Relevant Instruments, Frameworks and Bodies

• Possible conflicts with ABMTs/MPAs in ABNJ that have been/would be 
established by existing regional and/or sectoral bodies.

• Possible conflicts with the mandates and competences of other 
international and regional bodies.

• Possible conflicts with the 1982 UNCLOS and its two implementation 
agreements adopted in 1994 and 1995 respectively.

• possible conflicts with other international and regional agreements.

There are overlapping regimes that need to be harmonized.
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    Then why most States are concerned about this issue?    This is because, there would be potential conflicts between ABMTs under a BBNJ instrument and measures under relevant instruments, frameworks and bodies.    For example, (1) ABMTs/MPAs in ABNJ have been established in regional level through regional fisheries management organizations (RFMOs) and environmental protection conventions with authority in ABNJ (eg, OSPAR).//As of July 2018, there were 12 high seas MPAs, which were designated under two regional management bodies.//Also, ABMTs/MPAs in ABNJ have been established by existing global sectoral bodies (eg, IMO, ISA). //Currently two Special Areas (one in the Antarctic area and on in the Mediterranean Sea) that include some ABNJ have been established by IMO; Potentially a PSSA (Particularly Sensitive Sea Areas) might be established on the high seas by IMO==In this case, there might be potential overlapping functional mandates between ABMTs under a BBNJ instrument and those under existing regional or sectoral bodies.    (2) Additionally, the establishment of ABMTs in ABNJ might conflict with measures adopted by coastal States including adjacent coastal States, it is thus important for a BBNJ instrument to deal with this relationship properly. This also involves the question of how to ensure consistency of ABMTs in ABNJ with the UNCLOS.I notice that some papers on this paper have been published.[IJMCL, 2018]    Therefore, there are overlapping regimes that need to be harmonized.



3. The “Not Undermine” Requirement Provided by UN 
General Assembly Resolutions

 UN General Assembly Resolution 69/292 (adopted on 19 Jun. 2015)
“3. Recognizes that the process indicated in paragraph 1 above should not undermine 
existing relevant legal instruments and frameworks and relevant global, regional and 
sectoral bodies;”
 UN General Assembly Resolution 72/249 (adopted on 24 Dec. 2017)
“6. Reaffirms that the work and results of the conference should be fully consistent 
with the provisions of the United Nations Convention on the Law of the Sea;
7. Recognizes that this process and its result should not undermine existing relevant 
legal instruments and frameworks and relevant global, regional and sectoral bodies;”

A future BBNJ instrument “should not undermine” existing relevant legal 
instruments and frameworks and relevant global, regional and sectoral bodies. 
 Questions: 
What the meaning of “not undermine”? ; How to ensure/reflect the requirement 
of “not undermine”?
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    In order to address this issue, two UN General Assembly Resolutions have been released. They provide that “[this regulatory process on BBNJ] should not undermine existing relevant instruments and frameworks and relevant global, regional and sectoral bodies.”    The resolutions represent a consensus that has been reached by the international community. It means that “A future BBNJ instrument ‘should not undermine’ existing relevant legal instruments and frameworks and relevant global, regional and sectoral bodies”.    Therefore, questions arise. (1)what the meaning of “not undermine”? And (2) How to ensure or reflect the requirement of “not undermine” in a BBNJ instrument?



4. The Meaning of “Not Undermine”

 Meanings in Dictionaries
• undermine: “to subvert or weaken insidiously or secretly; to weaken or ruin by degrees.”    

----Merriam-Webster’s Collegiate Dictionary, 1994
• undermine: “[to] make [something] less strong or less secure than it was before, often 

by a gradual process or by repeated efforts.”    
----Collins (Cobuild) English Dictionary, 1995

 Not mentioned or defined in 1982 UNCLOS
 Uses in the 1995 Fish Stocks Agreement to 1982 UNCLOS
• the word “undermine” is mentioned 8 times in the 1995 UN Fish Stocks Agreement , 

although it is not defined in this agreement. 
Including: 
 “undermine the effectiveness of […] measures”: used for 6 times; [Arts 7(2)(a), 
17(4), 18(1), 18(3)(h), 20(7), 23(3).]
 “undermine the [fish] stocks”: used for 1 time; [Art 16(2)]
 “undermine the effective implementation of this Agreement”: used for 1 time. 
[Art 33(2)]
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    Actually in the second session of Intergovernmental Conference (IGC-2), some States raised the issue on the meaning of “undermine” and provided some discussions.    According to dictionaries, the word “undermine” means “weaken” or “make something less strong or less secure than it was before”.    However, this word was not mentioned or defined in 1982 UNCLOS.     It was mentioned 8 times in the 1995 UN Fish Stocks Agreement, and was used under different scenarios to reflect different focuses/purposes. 



 Uses in 2018 Agreement to Prevent Unregulated High Seas Fisheries in the 
Central Arctic Ocean (CAOF Agreement)

• Art 14(4), “…This Agreement shall neither undermine nor conflict with the role and 
mandate of any existing international mechanism relating to fisheries management.”

• In this agreement, the relationship of the CAOF Agreement with other regional 
agreements was addressed through three different levels. Namely, concerning the 
general legal framework [Art 14(1)], concerning the rights and obligations of the 
parties arising from the general framework [Art 14(2)(3)], and not undermine r 
conflict with existing international mechanism [Art 14(4)].

 The existing treaties indicate that the term “not undermine” has not been 
explicitly defined, but instead this requirement has been reflected in relevant 
agreements. [eg, CAOF Agreement]
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    In the recently-adopted “Central Arctic Ocean Fisheries Agreement”, Article 14 addresses the relationship issue, and that was addressed through three different levels to reflect the “not undermine” element.    Just as the delegate of Norway spoke at IGC-2 that, the actual meaning of “undermine” may depend on substantive parts of the agreement.     So, we can say that, the existing treaties indicate that the term “not undermine” has not been explicitly defined, but instead this requirement has been reflected in relevant agreements.



5. Approaches to Reflecting the “Not Undermine” 
Requirement in a Future BBNJ Instrument

5.1 General Requirement: “Not Undermine” Existing Mechanisms

 “The regulation of this Part shall not undermine existing relevant 
legal instruments and frameworks and relevant global, regional 
and sectoral bodies.”              

----President’s aid to negotiations, 2019

• This is consistent with UN GA resolutions 69/292 and 72/249; 
• most States supported this reference/expression at BBNJ IGC-2; only differed on 

where this should be put (general elements section vs. each section?). 
• Less likely that there will be a definition of “undermine” in this BBNJ instrument 

although this has been suggested by some States. 
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    Next we will examine the approaches to reflecting the “Not Undermine” requirement in a future BBNJ instrument, as was provided in the President’s aid to negotiations.    First, a general requirement on “not undermine” was provided at the beginning of this section. It provides that “The regulation of this Part shall not undermine existing relevant legal instruments and frameworks and relevant global, regional and sectoral bodies.”    As this expression is totally consistent with two UNGA Resolutions, this reference was welcomed by most States at IGC-2. Only some States argued that this might be put in other parts of the instrument. //While it is less likely that there will be a definition on the word “undermine”, it is most likely that the requirement could be REFLECTED by several elements or through substantial regulation in other parts of the instrument.



5.2 The 4-Element Approach to Reflecting the “Not Undermine” 
Requirement at BBNJ IGC-2: Some Preliminary Comments

 Element 1: Promotion of coherence and complementarity in 
measures related to ABMTs, including MPAs

Three divergent issues discussed at IGC-2
 How should States parties promote coherence and complementarity? 
View 1: through global overarching framework [G77+China,EU, African Group, 
Singapore, India, Australia, New Zealand…]
View 2: through the application of general principles and approaches, guidelines, 
standards, or the process of ABMTs/MPAs. [Norway, Japan, Korea, USA…]
Comments: 
• Purpose of this element is to ensure “no undermining”, so any regulation that may 

lead to hierarchy is inconsistent with UNGA Resolutions, thus not acceptable.
• Global approach has its strength in ensuring coherence and complementarity.
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    The President’s aid to negotiations provides 4 elements to reflect the “not undermine” requirement at IGC-2. Next I will briefly go through these 4 elements, summarize the key divergent issues and provide some of my preliminary comments.    The first element is “promotion of coherence and complementarity in measures related to ABMTs, including MPAs”. I will talk about 3 divergent questions discussed at IGC-2.    The first question is “How should States parties promote coherence and complementarity?”    States have two different views on this question. //The first view is that, “…”; this view was held by […]. //The second view is that, “…”; this view was held by […].    Of the two views, personally I support the first view. However, since “(1)the purpose of this element is to ensure ‘no undermining’, any regulation that may lead to hierarchy is inconsistent with UNGA Resolutions, thus not acceptable”. Thus the first option also needs to be revised. (2)Furthermore, “Global approach has its strength in ensuring coherence and complementarity”.I 



 When may the measures related to ABMTs/MPAs be established?
View 1: where there is no competent global, regional or sectoral body.[Australia…]

View 2: to complement measures designed under exiting mechanisms.
[Micronesia, Argentina, Turkey, Philippines…]
View 3: merge the above two options [African Group, EU, Singapore, New Zealand…]

Comments:
• View 3 is generally reasonable as it is consistent with the “not undermine” 

requirement.
• “complementarity” may be examined 
through both the geographical scope 
and functional mandates of relevant bodies.
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    The second question is “When may the measures related to ABMTs/MPAs be established?”    States took three different views on this question. //The first view is that, “…”; this view was held by […]. //The second view is that, “…”; this view was held by […].//And the third view is that, “…”; this view was held by […].    I think “the third view is generally reasonable as it is consistent with the “not undermine” requirement.”    However, “complementarity” is still a bit vague in its meanings. //Current research indicates that this word “may be examined through both the geographical scope and functional mandates of relevant bodies”.



 The issue of “recognition”
• View 1:  oppose/doubt the “recognition”. Reasons: not clear what the  

“recognition” might entail or imply (Norway); may be interpreted differently 
(Singapore). Not acceptable if validity of other ABMTs is somehow dependent 
on this body. [Australia, Singapore, Japan, Norway,…]

• View 2: ABMTs/MPAs established under existing mechanism shall go through 
a process of “recognition” by global mechanism, or other arrangement under 
this instrument, or be recognized automatically.  [AG, EU, Argentina,… ]

Comments:
• To meet/reflect the “not undermine” requirement, the use of “recognition” should 

not create any hierarchy, thus the “recognition” might be either clearly defined or 
replaced by another term (eg, consultation?).

• ABMTs/MPAs established under existing mechanisms would not be dependent on a 
BBNJ instrument to be valid.  
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    The third question is “the issue of ‘recognition’”.     Generally States took two different views on this issue. //The first view is that, “…”; this view was held by […]. //The second view is that, “…”; this view was held by […].    I think (1) “To reflect the ‘not undermine’ requirement, the use of ‘recognition’ should not create any hierarchy, thus the ‘recognition’ might be either clearly defined or replaced by another term (eg, consultation?).”(2) Additionally, as asserted by delegate of Norway, “ABMTs/MPAs established under existing mechanisms would not be dependent on a BBNJ instrument to be valid”.    



 Element 2: Enhanced cooperation and coordination between 
relevant legal instruments and frameworks and relevant global, 
regional and sectoral bodies, with regard to ABMTs, including MPAs, 
without prejudice to their respective mandates.

 How should this “cooperation and coordination” be enhanced?
• View 1: could be enhanced through a coordination mechanism, cooperation and 

coordination in the consultation process, a working group, or coordination 
mechanisms at the regional level. [AG, Argentina, New Zealand, Iceland…]

• View 2: while supporting the enhancement of cooperation and coordination, 
concerned about options provided in View 1; proposed no-text or COP model. [USA, 
Norway, Japan, Russia…] 

Comments:
• “cooperation and coordination” involves institutional arrangement. Existing regional 

and sectoral practice and relevant research reveal the strength of a global approach.
• Not underming/superseding existing mechanisms is a key. 
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    The second element is “Enhanced cooperation and coordination between relevant legal instruments and frameworks and relevant global, regional and sectoral bodies, with regard to ABMTs, including MPAs.”.         At IGC-2, while a number of States support that “cooperation and coordination[…] SHALL BE enhanced”(eg, USA, China, Asustralia, Russia, EU), there are divergence concerning the means of enhancing this cooperation and coordination. In other words, “How should this ‘cooperation and coordination’ be enhanced?”    Generally States took two different views on this issue. //The first view is that, “…”; this view was held by […]. //The second view is that, “…”; this view was held by […].    I think: (1) “cooperation and coordination” involves institutional arrangement (global,hybrid,regional-sectoral,or…). If we examine existing regional and sectoral practice and review current literature, we will find the strength of a global approach. (2) In particular, a new institutional arrangement should not “undermine or supersede” existing mechanisms.



 Element 3: Respect for the rights of coastal States over all areas 
under their national jurisdiction, including the continental shelf 
within and beyond 200 nautical miles and the exclusive economic 
zone.

 In cases where a ABMT/MPA established under this Part falls under the national 
jurisdiction of a coastal State at a future point in time, either whole or in part, that 
area shall be amended or cease to be in force. 

• Views: accept; [EU, Russia,…] or suggest redrafting [USA, Japan, Russia, 
Australia…].

Comments:
• Regarding existing practice (eg, Mediterranean sea), this approach works;
• Regarding a future BBNJ instrument, this scenario could be avoided so not necessary. 

Relevant scenarios: extended CS, EEZ, disputed sovereignty.
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    The third element is “respect for the rights of coastal States.”.         At IGC-2, while a number of States agree that “This Part is without prejudice to the sovereign rights and jurisdiction,[and possibly other rights, such as freedoms and duties] of coastal States in areas within their national jurisdiction, including the continental shelf within and beyond 200 nautical miles and the exclusive economic zone”, some States are concerned with a special scenario. That is, […read…]    Generally States took similar views on this issue. //Some States accept this expression, for example, […]. //Some other States believed that this should be redrafted or take more factors into account, for example […].    I think this option may deserve more thoughts. For example, (1) Regarding existing practice (eg, Mediterranean sea), this approach works;(2) BUT regarding a future BBNJ instrument, this scenario could be avoided. So this paragraph would not be necessary.     This is because: relevant issues or factors, such as extended CS or not claimed EEZ by coastal States, or possible disputed sovereignty of certain maritime features, should be claimed or consulted by coastal States before the establishment of ABMTs in ABNJ. In this case, this issue would not appear.// And this is also consistent with the current practice within the IMO regarding the application of PSSA, and also within the Commission on the Limits of the Continental Shelf (CLCS) regarding disputed CS. Generally, when there are disputed sovereignty issues, the case would be suspended or postponed to a later stage when the disputes are addressed.



 Element 4: Relationship between measures under this instrument 
and those established by adjacent coastal States, including issues of 
compatibility.

 This relationship should apply the “compatibility” requirement or “due regard” 
obligations?

• View 1: support the “compatibility” requirement through consultations. [Russia-
decisive vote by adjacent coastal States, Argentina, Philippines…]                 

• View 2: support the application of “due regard” obligations; meaning of “compatibility” 
vague. [EU, USA, Japan,…]

Comments:
• The concept of “adjacency” is only employed in the context of fisheries and has been 

elaborated through the concept of “compatibility” in the context of the 1995 UNFSA 
[“prioritizing coastal State rights”; “creeping jurisdiction”?].

• Existing practice indicates that “due regard” is fundamental in addressing interactions 
between coastal States and other States.

• UNCLOS and CBD indicate that “the primary responsibility for dealing with MPAs in ABNJ 
rests on States [carrying out activities in ABNJ]”. 
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    The fourth element is “Relationship between measures under this instrument and those established by adjacent coastal States, including issues of compatibility.”         At IGC-2, the main divergence on this element focuses on the question of “whether this relationship should apply the ‘compatibility’ requirement or ‘due regard’ obligations?”    Generally States took two different views on this issue. //The first view is that, “…”; this view was held by […]. //The second view is that, “…”; this view was held by […].    I think: (1) The concept of “adjacency” is only applied in the context of fisheries and has been elaborated through the concept of “compatibility” in the context of the 1995 UNFSA [“prioritizing coastal State rights”; “creeping jurisdiction”?].     (2) Existing practice indicates that “due regard” is fundamental in addressing interactions between coastal States and other States.    (3) UNCLOS and CBD indicate that “the primary responsibility for dealing with MPAs in ABNJ rests on States [carrying out activities in ABNJ]”. 



6. Concluding Remarks

• “Not Undermine” requirement in the ABMT/MPA of a BBNJ instrument 
context could be roughly interpreted as “to complement but not overlap in 
terms of objectives and functional mandates rather than mere geographical 
coverage”. 

• This requirement could be reflected through several elements in a future 
BBNJ instrument to ensure that a delicate balance reached with the adoption 
of the UNCLOS between relevant States would not be upset.
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    So, generally speaking, the “Not Undermine” requirement in the context of a BBNJ instrument could be interpreted as “to complement but not overlap in terms of objectives and functional mandates” of relevant bodies.    And this requirement could be reflected through several elements in a future BBNJ instrument.     This is my preliminary research, and I would much appreciate it if you could give me some feedback.    Thank you for your time.


	             ��Interpretation of “Not Undermine” concerning the Relationship between Area-Based Management Tools (ABMTs) under a BBNJ Instrument and Measures under Existing Mechanisms��                               Dr. Yubing Shi�                                                  shiyubing@hotmail.com�                                                  Centre for Oceans Law and the China Seas�                                                  Xiamen University��
	Outline
	1.Introduction
	2. Potential Conflicts between ABMTs under a BBNJ Instrument and Measures under Relevant Instruments, Frameworks and Bodies
	3. The “Not Undermine” Requirement Provided by UN General Assembly Resolutions
	4. The Meaning of “Not Undermine”
	Slide Number 7
	5. Approaches to Reflecting the “Not Undermine” Requirement in a Future BBNJ Instrument
	5.2 The 4-Element Approach to Reflecting the “Not Undermine” Requirement at BBNJ IGC-2: Some Preliminary Comments
	Slide Number 10
	Slide Number 11
	Slide Number 12
	Slide Number 13
	Slide Number 14
	6. Concluding Remarks

