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Abstract

Typically, when we hear about Title IX, we think of scholarship dollars, ratio of men’s and
women’s sports, and equal funding, but in the past several years we have seen a shift in focus to
sexual misconduct. Studies have repeatedly shown that sexual assault rates on college campuses
are not on the decline. With one in five college students graduating a victim of sexual
misconduct, we must now demand more of those we consider leadership in the university setting.
Recently we have seen a trend of prominent women, including female athletes, speaking out
about their experience with sexual assault. We also hear of professional athletes and coaches
getting in trouble for their role in committing sexual assaults. One of the most prominent cases
we have seen in recent years is Michigan State’s disgraced gymnastics doctor Larry Nassar. The
Larry Nassar Case has really shed a new light on the systematic failures of university leadership
and since that case, researchers have taken a closer look at what the issues are at hand. This
thesis presents the current research behind Title 1X sexual assault policies, a case study of
Michigan State and its handling of the abuse by Larry Nassar, and recommendations to ensure
that university leadership is doing its part to prevent sexual misconduct. These recommendations
include universal sexual assault policies and procedures enforced by the U.S. Department of
Education and the NCAA solidifying its position as the moral authority in collegiate athletics by
implementing a zero-tolerance policy when it comes to sexual assault. This shift in focus from

covering liabilities to result-oriented action will better protect those at risk of sexual assault.
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Introduction

The focus of Title IX as it relates to athletics has shifted from scholarship dollars and
quality of treatment to the protection of students from the dangers of sexual violence. With this
change in focus brings the desperate need for a thorough examination of the leadership within
universities. The current university leadership structures are failing to provide the necessary
protections for students at risk, putting millions of college students in harm’s way. The failures
of high level leadership to provide and implement proper education and protection policies are
halting the progress that could be made in ensuring students are safe from sexual violence. The
research that exists demonstrates trends that sexual violence and Title 1X violations are not
decreasing at an acceptable rate although the policies regarding these actions are becoming more

comprehensive (Moorman, 2008).

Researchers believe that the discrepancy between the data and the actual results is an
issue with implementation and lack of the correct type of leadership. Karen Tani (2017)
published research in the Duke Law Journal that suggests that sexual violence is not just a policy
violation, but a violation of a basic civil right that all Americans are entitled to. When
universities accept the administrative power over spaces like college campuses, they accept the
inherent responsibility from leadership to prevent the dangers of sexual misconduct. While the
solution for sexual violence on college campuses is complicated, the issue at hand must be
addressed in a way that provides applicable results. The question now is how we achieve these
results. Provided in this thesis is a Review of Literature, a case study involving Michigan State
University (MSU) and Larry Nassar and recommended best practices that will create a safer

environment for university students, faculty, and staff.
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Title I X Research

College Campuses and Policies

The overwhelming majority of research indicates that there is a massive number of sexual
violence cases reported on college campuses each year. Several studies have been completed
regarding the topic, yet there is no consensus on the true number of assaults that occur. (AAU,
2015). According to Beaver (2017) and his analysis of the Campus Sexual Assault Study (2007),
13.7% of female participants had been sexually assaulted and 3.4% had been raped. Overall,
19% of females had experienced sexual assault or been in a potentially dangerous situation
involving sexual violence since entering college. Around 3.7% of men in the same survey
reported that they had been victims of sexual assault. The American Association of Universities’
(AAU) Campus Climate Survey on Sexual Assault and Sexual Misconduct was another method
discussed by Beaver that was used to gauge the number of students that had experienced sexual
misconduct in college. This survey used the phrases “nonconsensual sexual contact” so the
definition of what was considered sexual misconduct was broadened. This new term includes
behaviors such as the commonly understood rape through penetration but also non-consensual
touching, kissing, groping, etc. This survey confirmed the statistics given in the CSA study
(2007). Moorman and Osborne (2008) indicate that another study performed in 2007
commissioned by the National Institute of Justice also reflected the 19% statistic. This statistic
was used in the writing of the 2011 “Dear Colleague Letter” (See Appendix), which led to many

more investigations into the university procedures.

Since then, the AAU has published findings from several more Campus Climate Surveys,
with the latest finding being published in 2015. The 2015 Campus Climate Survey involved 27
participating universities with 11.7% of respondents across all genders indicating that they had

experienced “nonconsensual sexual contact by physical force, threats of physical force, or
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incapacitation” since their enrollment. Among female undergraduate students, 23.2% of
respondents reported that they had experienced sexual assault or been in a potentially dangerous

situation involving sexual violence since entering college.
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Dear Colleague Letter

The “Dear Colleague Letter”, issued by Assistant Secretary for Civil Rights, Russlynn
Ali, of the Department of Education, was a firm reminder to educational institutions that they
have a duty to respond “promptly and effectively” to sexual assault, harassment, and sexual
violence on their campuses. (Moorman, 2008). This letter provided guidance on how educational
institutions are to address sexual misconduct in accordance with Title IX. Although the “Dear
Colleague Letter” was issued to push schools towards the implementation of more serious Title
IX investigative practices, the desired results have not yet been indicated by data. While
researchers tend to report similar statistical findings, there is no way to know for sure how many

instances of sexual misconduct are truly occurring due to factors like underreporting.
Inconsistencies in Title 1X Policies Among Universities

Each school develops its own system of reporting a sexual assault case, and some
processes are more complicated than others. The language used within the Title IX Resource
Guide issued by the U.S. Department of Education Office for Civil Rights is quite vague, with
“appropriately respond” and “recommend as necessary” being used several times to describe the
actions of the staff after a report is filed (2015). Without concrete guidelines and direction from
government, universities are left with a gray area when it comes to policy. They must navigate
this area of unknown and provide their students with policies on their own. Universities create
systems to deal with sexual misconduct including areas like prevention, survivor support,
investigative procedures, and disciplinary action. With so many moving parts in the systems that
they create, it is no wonder that one sexual assault survivor’s administrative experience varies so

greatly from the next.

In order to highlight the differences that are present in universities’ Title IX processes, an
organization called End Rape on Campus (EROC) created a “Campus Accountability Map”
including some of the nation’s most well-known colleges. Clicking on a location on the map
provides the user with an overview of the current system that university has in place to deal with

sexual misconduct as well as statistics regarding assault prevalence. A feature of this map that
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helped to confirm the lack of uniformity among university policies is the option to compare the
sexual assault reporting and support procedures from one institution to another. Clicking through
some of the United States’ top colleges and reading the many different ways that institutions
choose to handle sexual assault confirmed any notion or inkling that this free-for-all system of

policymaking is severely flawed.

Take any two schools with similar size student-population and compare the systems in
place. Both Michigan State University and Arizona State University have an undergraduate
enrollment of about 51,000 students. Both schools offer preventative education for sexual
assault. Michigan State students participate in mandatory in-person assault prevention training,
while Arizona State students receive their training online through a sexual assault prevention and
bystander intervention program. Both schools provide definitions for affirmative consent and
forbid retaliation against survivors, but Michigan State does not provide a definition of
retaliation. Differences also occur in the reporting and investigation processes at these schools.
At Michigan State, reports of sexual assault are reviewed by the Office of Institutional Equity
under the supervision of Deputy Title IX Coordinator for Investigations. The university does not
make it clear who within the Office of Institutional Equity makes decisions from this point
forward in the investigation. A separate Sanctions Panel then determines the sanctions for
students. Michigan State provides students with a 60-day timeline for the investigation. Arizona
State’s system is completely different. At ASU, the Dean of Students or a designee is responsible
for investigating sexual assault complaints and determines responsibility and sanctions. The
appeal process goes through a hearing board where a decision is made based on majority vote.
Like Michigan State, ASU does ensure students that the investigation process will be no longer
than 60 days.

If two of the most well-known universities in the country can have strikingly different
processes for things as important as prevention and investigation, then it is clear that there is a
lack of structure put in place by the U.S. Department of Education regarding Title IX policy.
With so much left up to the interpretation of the school and the individual staff members

responsible such as the Title IX Coordinator, there is quite a lack of consistency in the way that
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institutions handle these reports. The confusion and inconsistencies lead to a lack of confidence

in the systems that are put in place to protect students in a time of crisis.

With the reporting system being complicated, it may be hard deciding who to trust with
private information regarding an instance of sexual misconduct. Research from the American
Psychological Association shows that at some schools, Resident Advisors (RA) are considered to
be responsible reporters of these violations (Holland, 2017). This means that in some instances,
students are instructed to go to their peer, an RA, for help after a sexual assault. The fact students
are instructed to go to a peer with such traumatic and private information shows the lack of
understanding and sensitivity university leadership has when it comes to handling sexual assault.
Resident advisors are typically college student themselves who attend classes and attend social
events just as their advisees do. This has the potential to create a conflict of interest when it
comes to the information with which they are trusted. If the resident advisor has an established
relationship with either of the parties in a claim of sexual misconduct, they are put in a position
where they must separate their duty as a resident advisor from the emotional response to
someone, they know being a victim or perpetrator of sexual misconduct. To give a student
worker this responsibility without the professional development and training it takes to handle

such an event is irresponsible.

A complicated report system is only one of the many reasons a student may choose not to
report an incident of sexual assault. Other elements to consider are shame that the survivor might
feel, fear of the repercussions of reporting, fear of the steps that follow the report, etc. Victims of
sexual assault deserve support and resources from their university’s leadership, yet several
researchers claim that the reporting process is more of a liability concern than an offering of help
for the victim. According to a study of Title IX policies and history at Old Dominion University,
an increased concern in sexual assault has led universities to more thorough and complex
reporting processes (O’Hallarn, 2016). While the focus on the issue of sexual assault is much-
needed, the attention has mostly been on university procedures regarding the perpetrator, not the
survivor. According to the Saint Louis University Public Law Review, one of the major issues

regarding the reporting processes on college campuses is the lack of forensic investigation used
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to help convict perpetrators (Smith, 2016). The Office of Civil Rights encourages universities to
give their students the option to go to the police with their report or just handle the matter
internally. The issue with handling the matter internally has to do with the inconsistencies there
are in the implementation of policies. Sex crimes that are handled internally on many campuses
are not subjected to professional forensic investigations. Without these investigations, it is
difficult to properly punish the perpetrator, which means they could victimize someone else. The
reporting system is not the only aspect of Title IX policies that differ from school to school.
There are inconsistencies among schools regarding every aspect of sexual assault. One of the
major areas of inconsistency visible among educational institutions is the method in which their

athletic departments handle reports of sexual misconduct of and by student athletes.
Sexual Assault Policies in Collegiate Athletics.

There is no overarching Title IX policy that all universities are required to abide by. Each
institution creates its own policies and systems of enforcing these policies, which ultimately
leads to inconsistencies in the way sexual assault cases are handled. A journal article out of the
Society for the Study of Legal Aspects of Sport and Physical Activity (2005) indicates that athletic
departments and university leadership are failing to implement Title IX policies in an effective
manner (Duffy, 2005). Osborne and Duffy’s survey results and analysis explain how the basic
required elements of sexual harassment policies and procedures are not sufficient in preventing
the acts from occurring and dealing with the aftermath. They explain that athletic departments
are lacking in their implementation and administration of policy in the areas of education and
evaluation. While schools create informational programming and giving their students the
information, there is not a system in place to make sure that the information given is being
translated into lower rates of incidents. Hogan (2006) describes the checklist of requirements that
schools must adhere to in order to fulfill their legal duty under Title IX according to private
litigation standards. Schools typically meet the basic requirements but fail to follow up on the

most important aspect of the policies: the results.

Governing.
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When it comes to creating a policy that all schools must adhere to, it is difficult to
determine what governing body has the power to do so. Because of the financial power that the
National Collegiate Athletic Association (NCAA) has over its member schools, many wonder
why the NCAA has yet to create a policy regarding sexual misconduct. Oregon and McCoy
(2016) discuss how many institutions look to the NCAA to set an example for their programs and
so far, the NCAA has remained somewhat silent when it comes to the frequency of sexual assault
claims. While the NCAA does have rules that require member schools to comply with Title IX, it
does not possess its own guidelines or procedures regarding sexual assault. While adding this
policy would give consistency in the way that sexual assaults by and of athletes is dealt with, it is
not an easy task. The NCAA does not have legal power over non-members, which limits the
degree to which they can get involved in a sexual assault case if it involves a non-athlete. Oregon
and McCoy (2016) use examples such as the Jerry Sandusky scandal to explain that there have
been times in the past where the NCAA has stretched the limit of its legal powers in order to

make a statement about sexual assault.

After Jerry Sandusky, a former Penn State football coach, was accused of sexually
assaulting minors on Penn State’s campus, the NCAA and the university came to a settlement
with some of the most severe punishments that the NCAA has ever given out, including massive
scholarship loss, free transfers for current players, and a $60 million fine. This action was the
first of its kind for the NCAA, as technically, Penn State and Sandusky did not violate any of the
NCAA bylaws. Controversially, the NCAA later restored the lost scholarships and postseason
opportunities, but the sanctions raised interest regarding the NCAA’s authority to punish
universities based on criminal and civil misconduct. The event highlighted the lack of regulations
and policies that the Association possesses in regard to sexual assault. As the national governing
body in collegiate sports, the NCAA has a responsibility to set standards regarding sexual
misconduct, rather than relying on university leadership. If the university and athletic
department’s leadership are failing to produce the desired results, perhaps it is time to bypass the

school’s leadership and start developing policies through the NCAA.

Organizational structures in university athletics.
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The organizational structure of an athletic department differs from one school to the next,
however most universities that participate in NCAA competition have a similar organizational
chart. Coastal Carolina University uses a pretty standard structure that resembles that of many
other schools. The top of the organizational chart is the President of the University who is
ultimately has the final say on any major decisions regarding the university, including decisions
regarding athletics. Reporting directly to the president of the university is the Director of
Athletics. This individual generally oversees all functions of the athletic department including
scheduling, budgeting, marketing and promotion of athletic events, conference participation,
facility management, and the hiring of coaches. Both the president and athletic director are
typical components of a university’s structure, but the net level of leadership is where schools
start to differ. At Coastal Carolina University, the next level of leadership includes several
Associate Athletic Directors, Assistant Athletic Directors, Directors of several departments such
as ticketing and corporate sales, as well as head coaches of each of the teams. One of the
associate athletic directors is the Associate Athletic Director/Student-Athlete Enhancement, Cari
Rosiek. As Ms. Rosiek is the highest-ranking female in the Athletic Department, she also holds
the responsibility of being the Senior Women’s Administrator. All women’s sports’ head
coaches report to Rosiek, unlike all men’s sports’ head coaches, who report directly to the
Director of Athletics. Why does there have to be an extra layer in the organizational chart when
it comes to women’s sports? The answer is controversial, and so is the position of Senior

Women’s Administrator.
Role of the Senior Women’s Administrator in university athletic departments.

One of the largest inconsistencies that can be seen from college to college regarding the
protection of collegiate athletes is the role of the Senior Woman Administrator. According to
Jennifer Hoffman (2010), a researcher from the University of Washington, the role of the Senior
Woman Administrator is to promote female leadership in the decision-making roles in athletic
departments. According to Hoffman’s research, there are no official duties or responsibilities
required of someone with the role of SWA. Once again, universities’ individual discretion is

being overused when it comes to the delegation of such important responsibilities. Creating a
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more structured outline of the position’s duties allow for consistency and collaborative efforts
from SWAs from different institutions. While filling this position is a great first step, validating
it with important roles and responsibilities is necessary in order for the position to be effective.

A survey was sent to all SWAs belonging to NCAA participating universities regarding
their workplace experience and responsibilities. (Schneider, 2010). The results of this survey
indicated that there are five leading factors contributing to gender-based discrimination in
athletic departments. These factors include inequitable salaries, lack of women mentors, family
commitments conflicting with job, and job burnout. SWAs also report the presence of an “old
boys’ club” culture. The old boys’ club is understood to be an unspoken system of networking
and business relationships that are cultivated through activities and speech that are traditionally
not inclusive of women. The relationships that develop from the old boys club can be seen “on
high-priced golf courses, at exclusive country clubs, in the executive sky-boxes at sporting
events, through private fraternities or social clubs, et cetera.” (Definition of the Old Boys’ Club).
This type of environment typically excludes the participation of women and minorities and in
doing so opens the door for sexist, misogynistic, and otherwise ignorant behavior to enter the
workplace. Robert Schneider of the University of Brockport argues that that when women are
given access to administrative positions, they are typically ushered into positions such as
academic compliance, life skills, or marketing, where they do not have a significant impact on
the decision making occurring regarding the student athletes. Having women in these decision-
making positions are crucial, as representation is one of the most important preventative

measures against Title IX violations such as sexual assault.
Collegiate Athletes

A field of research that has developed within this new direction of Title IX involves the
protection of student-athletes from the danger of sexual assault. Moorman’s research (2008)
supports the idea that athletes tend to be exposed to more situations in which sexual misconduct
could occur. This is because of the culture that exists in athletics regarding close physical contact

between teammates and intimate psychological and physical interactions with coaches. Moorman
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(2008) indicates how this is particularly prevalent among female athlete/male coach relationship.
Whether this more intimate relationship puts female athletes at a higher risk of victimization is
an area lacking data. While research supports the idea that female athletes are at a higher risk for
victimization by sexual misconduct, some researchers suggest that participation in sport
decreases the likelihood of an individual being sexually assaulted (Brackenridge 2008). This
assumption that a student is more protected from sexual violence due to their participation in
athletics is called the “sport protection hypothesis™ and research has indicated that it may have

some truth to it, but there is not enough conclusive data to support the claim.

Because athletes have a unique college experience, and they are put in situations that
their peers are not, they should be receiving information on Title IX and sexual assault as it
pertains to them as athletes. They should be learning the proper athlete-coach relationships, what
behaviors are unacceptable towards teammates and other students, and what the warning signs
are for abusive behavior. It is up to university leadership to ensure that athletes have the training
necessary to keep themselves and others safe. If an athlete feels taken advantage of or unsafe,
they can reference this training and take the necessary steps to put an end to inappropriate
behaviors. In a perfect world, a student-athlete would not have to worry about the risks of sexual
assault in relation to their status as an athlete, however, cases of sexual misconduct by trusted
athletic staff have come to light in recent years and reminded the sports world that these dangers
exist. An example of one of these dark stories that has recently come to light is that of Larry

Nassar.
Michigan State Gymnastics Sexual Assault Case Study

In July 2017, the world got its first look at Larry Nassar, former USA Gymnastics
national team and Michigan State University Athletics doctor, in handcuffs after being sentenced
to sixty years in federal prison on charges of child pornography. As the convicted pedophile sat
upon the bench and listened to over 160 of the women he molested speak, the question left in the
mind of every person watching the trial was simple; how could this have gone on for so long? A

total of 14 officials at Michigan State received at least one of 20 sexual assault reports filed
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against Nassar. Staff and school officials reassured the gymnasts who questioned Nassar’s abuse
by reminding them that he is the professional, and he knows what it best for their career. The
dismissal of the reports and complaints that the student athletes were brave enough to bring to
university leadership is perhaps the most painful part of the victims’ stories. It was not until the
Indianapolis Star published a story of the allegations in 2016 that Michigan State fired the
doctor, claiming that “additional information that raised serious concerns” regarding Nassar’s
professional behavior was received. From there, Michigan State requested a full investigation

from the Michigan Department of Attorney general’s office.

Michigan Attorney General Bill Schuette launched a full-scale investigation into how
Nassar got away with this abuse for decades as an employee of the Michigan State University.
The result of the scrutiny that Michigan State’s alleged negligence is a total of $500 million
payout to over 330 alleged victims of Nassar’s sexual abuse (Hobson, 2016). Like the Jerry
Sandusky scandal, the Larry Nassar case has illustrated a lack of institutional oversight in
universities’ response to sexual assault allegations (Slay, 2018). To understand where the
breakdowns occurred that allowed a disaster of this magnitude to go on for so long, one must

take a closer look at the organizational structure of the university and its athletic department.

As previously discussed, organizational structure has a lot to do with an athletic
department’s decision making. There are layers of authority and direct lines of power that exist
to aid in decision making; to make sure that the most important decisions are made by the top
levels of leadership. This type of structure also allows individuals beneath the top layers of
leadership to have autonomy over the responsibilities that are entrusted in them. Those who run
the operations of the athletic department, such as the athletic director, are not directly involved in
the day-to-day decision making that occurs within individual sports programs. This responsibility
is placed upon the head coach of each program. Another example of the powers entrusted in
lower level leadership is the training staff. The athletic director does not decide what treatments
the staff will use on the athletes. This is a responsibility entrusted in the training staff and

doctors. While this multi-level leadership structure is necessary in order to increase efficiency, it
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also creates room for a lack of accountability as issues of responsibility get lost between the

layers of authority.

Michigan State University has shown a history of weak Title IX procedures that has
resulted in the resignation of several leaders at the university including university President Lou
Anna Simon and athletic director Mark Hollis. As the top two officials of the MSU athletic
department, each of these individuals played a role in the lack of appropriate action taken to
bring Larry Nassar’s abuse to light. According to an investigative report the situation was
handled so poorly that sexual assault counselor Lauren Allswede left the university in 2015
claiming that the administrators’ approach to Title IX cases were misguided. (Lavigne, 2018).
Allswede has stuck by her claims that during her time as MSU, Title IX complaints involving
student-athletes were handled by the athletic director’s department or head coaches. The ESPN
investigative piece includes a quote from Allswede who describes the way that MSU mishandled

Title IX complaints.

"Whatever protocol or policy was in place, whatever frontline staff might normally be
involved in response or investigation, it all got kind of swept away and it was handled
more by administration [and] athletic department officials,” says Allswede, who worked
at MSU for seven years. "It was all happening behind closed doors. ... None of it was
transparent or included people who would normally be involved in certain decisions."
(Allswede, 2018, as quoted in Lavigne, 2018).

One of the major issues that is apparent in the MSU case is that the complaints that were
issued against Larry Nassar were received, but no serious investigations came about until
seventeen years after the initial complaints were filed. When the proper channels are not utilized
to report and process Title IX complaints, especially those as important and urgent as sexual

misconduct allegations, there is a greater risk for perpetrators to be extricated from these

crimes due to bias or fear of the potential public backlash.

The role of an athletic director and others in important leadership positions in a university

is to protect not only the students, but also the reputation of the school. When situations arise that
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could compromise the reputability of the institution, leaders may choose to be cautious in the
way that an issue or complaint is handled. When it comes to a claim of sexual misconduct, the
last thing that a victim needs is the person that they trust with such an intimate and devastating
claim to hold on to that information until it is convenient for the university to act. In the case of
the hundreds of victims of Larry Nassar, this waiting period was over seventeen years. Many
blame the victims for not calling more attention to the abuse that they endured and not doing
more to advocate for themselves. From the outside looking in, it seems obvious that Nassar’s
actions were perverted and wrong, but as a student-athlete, I can understand how such a trusted

individual could convince young girls that his so-called treatments were in their best interest.

When a young athlete signs their National Letter of Intent and agrees to participate in
collegiate athletics, they are committing their time, their energy, and their bodies to their sport.
Hours and hours of practice and training with coaching staff, strength and conditioning coaches,
and athletic training staff leads to close bonds. When an athlete enters the training room with an
injury, they expect that a doctor will use their knowledge and expertise to help that athlete’s
condition improve. Larry Nassar began working with the U.S. Olympic Gymnastics team in 1986
and went on to become an associate professor of osteopathics at MSU. Due to his impressive
resume, Nassar was a well-known and trusted member of the MSU staff and someone that young
gymnasts looked to when they needed their bodies to perform their best.

Nassar was so highly regarded that many of the victims of his assaults doubted their own
judgements. They figured that if an individual held a position as prestigious as U.S. Gymnastics
team doctor, they must know what they are doing. As more and more young women became
victims, the athletes spoke with one another, calling Nassar “touchy” and speaking vaguely of
the uneasiness they felt attending appointments with the distinguished physician. According to
an affidavit by Detective Sergeant Andrea Munford, many of the student-athletes knew that they
felt violated but did not necessarily know if what they were experiencing was inappropriate.
(People of the State of Michigan v Lawrence Gerard Nassar, 2018). According to a young
woman labeled “Victim A” in the affidavit, she “did not question Nassar because he was doing

the same to other gymnasts she knew.” and Victim A stated that “because she was so young, she
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really didn’t know anything was wrong.” This speaks to the trust and the faith that athletes put in
their coaches, training staff, and university to protect them. These young women doubted their
own intuition, because they felt that if Nassar had not already been investigated and punished for
his actions, then perhaps his actions were actually normal treatments. Another victim described
to Detective Sergeant Munford that Nassar always made her feel “weird and disgusted” but
“considered [Nassar] to be an authority figure,” and so she trusted that his disturbing practices
were just part of his treatment methods. As a doctor and a trusted staff member in a position of
authority, Larry Nassar was trusted with his patients’ health, safety, and well-being. To violate
his patients in such a disgusting manner, Nassar clearly disregarded his responsibility to make

decisions that are morally sound.
Moral authority within collegiate athletics.

The term moral authority is defined as “trustworthiness to make decisions that are right
and good.” (Merriam-Webster, 2019). Any entities that takes on the responsibility of managing
the lives of young adults, such as the NCAA and university athletic departments, are trusted to
act as moral authority. Moral authority has a lot to do with the placement of trust. When it comes
to collegiate athletics, trust is extremely important and can be easily abused. As seen in the Larry
Nassar case, trust in an institution and in authority can lead young athletes to doubt their own
intuition and judgement. Speaking as a student-athlete, I know the amount of autonomy given
away in exchange for the opportunity to compete at a high level. As a student-athlete, one gives a
lot of discretion regarding their time, energy, and body, away to the coaches, trainers, and
administrators who facilitate their athletic career. One puts trust in their advisers to guide them
on their academic path. They put their trust in their coaches to make them a better player. They
trust their trainers to heal their bodies and allow them to perform at their best. On a larger scale
they trust the administration in their athletic department to provide them the opportunity to
compete at a high level while still succeeding academically. They trust public safety and the Title
IX Coordinator to ensure that sexual misconduct will not be the reason that they do not graduate.
They trust the university and its policies to protect them from the dangers that they face as a

college student. When any one of these trusted entities makes a decision that do not align with
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their expected moral authority, it can weaken the trust and the relationship that the student athlete

shares with those they rely on.

Many critics of the NCAA in the field of collegiate athletics including Slay (2018) argue
that the NCAA has positioned itself as the moral authority in college sports, yet they do not have
policies in place when it comes to issues of morality such as sexual misconduct. According to
legal analyst Michael McCann (2018), The NCAA executive vice president Oliver Luck sent a
letter of inquiry to the Michigan State athletic director stating that the NCAA was interested in
possible violations of Article 2.2 of the NCAA constitution and bylaw 20.9.1.6. These provisions
require that member universities protect the wellbeing and safety of their student-athletes.
Protection from sexual assault is a necessary component of protecting the wellbeing of a college
athlete. The NCAA needs to address sexual assault policies with clarity and specificity. Vague
and ambiguous language has no place in policies that could affect the health and safety of a
student. After the Jerry Sandusky scandal, one would think that the NCAA would have learned
from past mistakes and implemented specific provisions regarding sexual assault, yet seven years
later, the Association’s refusal to act has been highlighted by a sickening situation. In order to
better serve student-athletes and protect them from harmful experiences, the NCAA must first

understand the students that they govern.
The Student-Athlete Experience

Student-athletes experience the world in a different way than the majority of their peers.
For a non-athlete student, Title IX is typically understood to involve issues like sexual assault. In
the world of athletics, Title 1X is discussed in terms of scholarship dollars and equal
opportunities. The information that student-athletes receive regarding sexual assault is not
typically tailored to their experience as an athlete. The student-athlete has a different set of
experiences their mom-athlete peers and could benefit from information that is better suited for
what they could experience. A typical claim in many of the articles one comes across in the
research of sexual assault in athletics is the idea that there is an inherent aggression and lack of

restraint that athletes, particularly male, have when it comes to interactions with others. (Lyons,
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2015). Research from the Journal of Issues in Intercollegiate Athletics (2015) indicates that
athletes, and especially male athletes, morally reason at a lower level than non-athletes. This
knowledge should act as an indicator to university and athletic department leadership that
information needs to be formatted specifically for athletes. It is not enough to simply state the

policies and hope that all student-athletes can apply the information to their unique experience.

While is it frustrating that statistics show no improvement in the rate of sexual
misconduct occurring on college campuses, it is a positive sign that so many researchers are
recognizing what the issues in the system may be that are causing these results. It is time for
university leadership, athletic departments, and governing bodies in sport such as the NCAA to
step up and fight for the safety of their students. With stronger leadership and better
implementation of programs specially catered towards students’ individual experiences, perhaps

there would be a decrease in the extraordinarily high rates of incidence that we see today.
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Recommended Best Practices

Limitless data can be collected, and papers can be written about the issues regarding Title
IX and the current ineffective preventative practices, but awareness and research are only steps
one and two of creating an environment free from sexual misconduct. If real progress is going to
be made, there needs to be a shift in emphasis from avoiding liability and covering the bases to
positive results and lower rates of occurrence. In order for this to occur | have several

recommendations of best practices.

The U.S. Department of Education has a responsibility to college students to make their
learning environment safe. The U.S. government has the authority and governance to ensure to
implement universal policies such as Title IX. While the Dear Colleague Letter was step one in
fighting against sexual assault and related Title IX violations, it is time for stronger policies. A
sexual assault policy including clear language and specific instructions regarding preventative
trainings, survivor support, investigative procedures, and disciplinary action is long overdue. A
universal set of actions required, not recommended, of all universities bound to Title IX is a step
towards raising the expectations of all institutions. This policy should include specific
descriptions of Title 1X coordinators, the roles and responsibilities of university staff when it
comes to sexual misconduct reporting, universal reporting guidelines that are as heavily
administered as university alcohol policies, and many more guidelines that can be cemented into
university policy. In order to craft such a policy, | recommend that the U.S. Department of
Education create a task force with this goal in mind. In order to create a comprehensive,

universal sexual assault mandate, the task force should enlist the help of professionals such as
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psychologists, sociologists, and human rights advocates who have devoted their time, resources,
and expertise towards the goal of sexual assault prevention. With the collective knowledge of
these professionals, the U.S. Department of Education will be able to make well-informed, goal-
oriented policies. The federal government does not carry all of the burden however. A large

portion of the responsibility when it comes to collegiate athletics falls in the hands of the NCAA.

If the NCAA wants to claim itself as the moral authority of collegiate athletics, it is time
for the organization to step up and take a stand against sexual assault. The NCAA’s mission
statement claims that it wants to create an environment for student athletes that is “fair, safe,”
and “‘equitable.” If this truly is the case, then it is unacceptable that a policy regarding sexual
assault is not part of this mission. If the NCAA cares so strongly about morals and ethics, as we
can see through its creation of the Committee on Sportsmanship and Ethical Conduct, its stance
on marijuana and street drugs, etc, then sexual assault against and by athletes need to be
addressed on a larger scale. Considering the damaging effect of sexual assault, a zero-tolerance
policy is necessary for NCAA athletes who are found guilty of sexual assault, either in a
university investigation or a criminal investigation. This takes away the responsibility of athletics
staff and puts the judgement aspect in the hands of the universal policies mentioned above. The
simple act of adding a zero-tolerance policy to the contract that all NCAA athletes sign will
protect the NCAA from the criticisms that they have faced in the past for their lack of a strong
stance on sexual assault and will establish that they are truly following the goals set forth in their
mission statement. Because the NCAA has established itself as a leader in athletics, it is time for
the organization to step up and lead. Perhaps had the NCAA and athletic departments alike had
more diverse leadership, a sexual assault policy would have already been created.

The idea that men are the decision-makers is incredibly antiquated, yet in athletics, we
see that the majority of positions of power are filled by men. Out of 1,101 NCAA schools, only
269 of athletic directors are female. This percentage decreases as you look at the higher levels of
competition. Out of all of the so-called “Power Five” conferences (ACC, Big Ten, Big-12, Pac-
12, and SEC) only four athletic directors are female (Voepel, 2017). It is no wonder to me,

reading these statistics, that policies regarding the protection of women have not been at the
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forefront of conversations in athletic departments. Simply creating a role of SWA and putting
one woman at the table in a room full of men is not enough. Organic female leadership is
desperately needed in the athletics industry across the board, and especially in the field of college
sports where nearly fifty percent of participants are female. In order to gain a better perspective
on the role of a Senior Women’s Administrator, I spoke with Cari Rosiek, the SWA at Coastal
Carolina University. | asked Cari what changes she hopes to see in her position in the next five
years. Surprisingly, Cari told me that she hopes the position no longer exists. She explained to
me that granting a title to a female faculty member so that she gets a say in decision making is
not what we need as an industry and a society. What we need is more diverse leadership
reflecting the population of the student-athlete body is how true change comes about. When truly
representative leadership exists, the need for a SWA goes away.

As a senior, female student athlete, | am determined to be a part of the solution to the
issue of sexual assault in athletics. | am disappointed that in 2019 | am having to write about
such an issue, but confident that the bravery of victims such as the 156 women who confronted
their abuser, Larry Nassar, at trial will shine a new light at the systematic failures of leadership.
The submission of this thesis is my promise to help the cause, protect future athletes, and honor

those victims who channeled their pain towards progress.
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Archived Information

UNITED STATES DEPARTMENT OF EDUCATION
THE ASSISTANT SECRETARY
OFFICE FOR CIVIL RIGHTS

April 4, 2011

Dear Colleague:

Education has long been recognized as the great equalizer in America. The U.S. Department of
Education and its Office for Civil Rights (OCR) believe that providing all students with an
educational environment free from discrimination is extremely important. The sexual
harassment of students, including sexual violence, interferes with students’ right to receive an
education free from discrimination and, in the case of sexual violence, is a crime.

Title IX of the Education Amendments of 1972 (Title IX), 20 U.S.C. §§ 1681 et seq., and its
implementing regulations, 34 C.F.R. Part 106, prohibit discrimination on the basis of sex in
education programs or activities operated by recipients of Federal financial assistance. Sexual
harassment of students, which includes acts of sexual violence, is a form of sex discrimination
prohibited by Title IX. In order to assist recipients, which include school districts, colleges, and
universities (hereinafter “schools” or “recipients”) in meeting these obligations, this letter!
explains that the requirements of Title IX pertaining to sexual harassment also cover sexual
violence, and lays out the specific Title IX requirements applicable to sexual violence.? Sexual
violence, as that term is used in this letter, refers to physical sexual acts perpetrated against a
person’s will or where a person is incapable of giving consent due to the victim’s use of drugs or
alcohol. An individual also may be unable to give consent due to an intellectual or other
disability. A number of different acts fall into the category of sexual violence, including rape,

' The Department has determined that this Dear Colleague Letter is a “significant guidance document” under the
Office of Management and Budget’s Final Bulletin for Agency Good Guidance Practices, 72 Fed. Reg. 3432

(Jan. 25, 2007), available at:

http://www.whitehouse.gov/sites/default/files/omb/assets/regulatory matters pdf/012507 good guidance.pdf.
OCR issues this and other policy guidance to provide recipients with information to assist them in meeting their
obligations, and to provide members of the public with information about their rights, under the civil rights laws
and implementing regulations that we enforce. OCR’s legal authority is based on those laws and regulations. This
letter does not add requirements to applicable law, but provides information and examples to inform recipients
about how OCR evaluates whether covered entities are complying with their legal obligations. If you are interested
in commenting on this guidance, please send an e-mail with your comments to OCR@ed.gov, or write to us at the
following address: Office for Civil Rights, U.S. Department of Education, 400 Maryland Avenue, SW, Washington,
DC 20202.

? Use of the term “sexual harassment” throughout this document includes sexual violence unless otherwise noted.
Sexual harassment also may violate Title IV of the Civil Rights Act of 1964 (42 U.S.C. § 2000c), which prohibits
public school districts and colleges from discriminating against students on the basis of sex, among other bases.
The U.S. Department of Justice enforces Title IV.

400 MARYLAND AVE., S.W., WASHINGTON, DC 20202-1100
www.ed.gov

The Department of Education’s mission is to promote student achievement and preparation for global competitiveness
by fostering educational excellence and ensuring equal access.
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sexual assault, sexual battery, and sexual coercion. All such acts of sexual violence are forms of
sexual harassment covered under Title IX.

The statistics on sexual violence are both deeply troubling and a call to action for the nation. A
report prepared for the National Institute of Justice found that about 1 in 5 women are victims
of completed or attempted sexual assault while in college.? The report also found that
approximately 6.1 percent of males were victims of completed or attempted sexual assault
during college.” According to data collected under the Jeanne Clery Disclosure of Campus
Security and Campus Crime Statistics Act (Clery Act), 20 U.S.C. § 1092(f), in 2009, college
campuses reported nearly 3,300 forcible sex offenses as defined by the Clery Act.” This problem
is not limited to college. During the 2007-2008 school year, there were 800 reported incidents
of rape and attempted rape and 3,800 reported incidents of other sexual batteries at public
high schools.® Additionally, the likelihood that a woman with intellectual disabilities will be
sexually assaulted is estimated to be significantly higher than the general population.” The
Department is deeply concerned about this problem and is committed to ensuring that all
students feel safe in their school, so that they have the opportunity to benefit fully from the
school’s programs and activities.

This letter begins with a discussion of Title IX's requirements related to student-on-student
sexual harassment, including sexual violence, and explains schools’ responsibility to take
immediate and effective steps to end sexual harassment and sexual violence. These
requirements are discussed in detail in OCR’s Revised Sexual Harassment Guidance issued in
2001 (2001 Guidance).® This letter supplements the 2001 Guidance by providing additional
guidance and practical examples regarding the Title IX requirements as they relate to sexual
violence. This letter concludes by discussing the proactive efforts schools can take to prevent
sexual harassment and violence, and by providing examples of remedies that schools and OCR
may use to end such conduct, prevent its recurrence, and address its effects. Although some
examples contained in this letter are applicable only in the postsecondary context, sexual

® CHRISTOPHER P. KREBS ET AL., THE CAMPUS SEXUAL ASSAULT STUDY: FINAL REPORT Xiii (Nat’l Criminal Justice Reference Serv.,
Oct. 2007), available at http://www.ncjrs.gov/pdffiles1/nij/grants/221153.pdf. This study also found that the
majority of campus sexual assaults occur when women are incapacitated, primarily by alcohol. /d. at xviii.

*Id. at 5-5.

> UsS. Department of Education, Office of Postsecondary Education, Summary Crime Statistics (data compiled from
reports submitted in compliance with the Clery Act), available at
http://www?2.ed.gov/admins/lead/safety/criminal2007-09.pdf. Under the Clery Act, forcible sex offenses are
defined as any sexual act directed against another person, forcibly and/or against that person’s will, or not forcibly
or against the person’s will where the victim is incapable of giving consent. Forcible sex offenses include forcible
rape, forcible sodomy, sexual assault with an object, and forcible fondling. 34 C.F.R. Part 668, Subpt. D, App. A.

® SIMONE ROBERS ET AL., INDICATORS OF SCHOOL CRIME AND SAFETY: 2010 at 104 (U.S. Dep’t of Educ. & U.S. Dep’t of Justice,
Nov. 2010), available at http://nces.ed.gov/pubs2011/2011002.pdf.

7 ERIKA HARRELL & MICHAEL R. RAND, CRIME AGAINST PEOPLE WITH DISABILITIES, 2008 (Bureau of Justice Statistics, U.S. Dep’t
of Justice, Dec. 2010), available at http://bjs.ojp.usdoj.gov/content/pub/pdf/capd08.pdf.

® The 2001 Guidance is available on the Department’s Web site at
http://www?2.ed.gov/about/offices/list/ocr/docs/shguide.pdf. This letter focuses on peer sexual harassment and
violence. Schools’ obligations and the appropriate response to sexual harassment and violence committed by
employees may be different from those described in this letter. Recipients should refer to the 2001 Guidance for
further information about employee harassment of students.



http://www.ncjrs.gov/pdffiles1/nij/grants/221153.pdf�
http://www2.ed.gov/admins/lead/safety/criminal2007-09.pdf�
http://nces.ed.gov/pubs2011/2011002.pdf�
http://bjs.ojp.usdoj.gov/content/pub/pdf/capd08.pdf�
http://www2.ed.gov/about/offices/list/ocr/docs/shguide.pdf�

25

Page 3 — Dear Colleague Letter: Sexual Violence

harassment and violence also are concerns for school districts. The Title IX obligations discussed
in this letter apply equally to school districts unless otherwise noted.

Title IX Requirements Related to Sexual Harassment and Sexual Violence

Schools’ Obligations to Respond to Sexual Harassment and Sexual Violence

Sexual harassment is unwelcome conduct of a sexual nature. It includes unwelcome sexual
advances, requests for sexual favors, and other verbal, nonverbal, or physical conduct of a
sexual nature. Sexual violence is a form of sexual harassment prohibited by Title 1X.°

As explained in OCR’s 2001 Guidance, when a student sexually harasses another student, the
harassing conduct creates a hostile environment if the conduct is sufficiently serious that it
interferes with or limits a student’s ability to participate in or benefit from the school’s
program. The more severe the conduct, the less need there is to show a repetitive series of
incidents to prove a hostile environment, particularly if the harassment is physical. Indeed, a
single or isolated incident of sexual harassment may create a hostile environment if the
incident is sufficiently severe. For instance, a single instance of rape is sufficiently severe to
create a hostile environment.*

Title IX protects students from sexual harassment in a school’s education programs and
activities. This means that Title IX protects students in connection with all the academic,
educational, extracurricular, athletic, and other programs of the school, whether those
programs take place in a school’s facilities, on a school bus, at a class or training program

° Title IX also prohibits gender-based harassment, which may include acts of verbal, nonverbal, or physical
aggression, intimidation, or hostility based on sex or sex-stereotyping, even if those acts do not involve conduct of
a sexual nature. The Title IX obligations discussed in this letter also apply to gender-based harassment. Gender-
based harassment is discussed in more detail in the 2001 Guidance, and in the 2010 Dear Colleague letter on
Harassment and Bullying, which is available at http://www2.ed.gov/about/offices/list/ocr/letters/colleague-
201010.pdf.

% gee, e.g., Jennings v. Univ. of N.C., 444 F.3d 255, 268, 274 n.12 (4th Cir. 2006) (acknowledging that while not an
issue in this case, a single incident of sexual assault or rape could be sufficient to raise a jury question about
whether a hostile environment exists, and noting that courts look to Title VII cases for guidance in analyzing Title IX
sexual harassment claims); Vance v. Spencer Cnty. Pub. Sch. Dist., 231 F.3d 253, 259 n.4 (6th Cir. 2000) (“‘[w]ithin
the context of Title IX, a student’s claim of hostile environment can arise from a single incident’” (quoting Doe v.
Sch. Admin. Dist. No. 19, 66 F. Supp. 2d 57, 62 (D. Me. 1999))); Soper v. Hoben, 195 F.3d 845, 855 (6th Cir. 1999)
(explaining that rape and sexual abuse “obviously qualif[y] as...severe, pervasive, and objectively offensive sexual
harassment”); see also Berry v. Chi. Transit Auth., 618 F.3d 688, 692 (7th Cir. 2010) (in the Title VII context, “a
single act can create a hostile environment if it is severe enough, and instances of uninvited physical contact with
intimate parts of the body are among the most severe types of sexual harassment”); Turner v. Saloon, Ltd., 595
F.3d 679, 686 (7th Cir. 2010) (noting that “/[o]ne instance of conduct that is sufficiently severe may be enough,””
which is “especially true when the touching is of an intimate body part” (quoting Jackson v. Cnty. of Racine, 474
F.3d 493, 499 (7th Cir. 2007))); McKinnis v. Crescent Guardian, Inc., 189 F. App’x 307, 310 (5th Cir. 2006) (holding
that “‘the deliberate and unwanted touching of [a plaintiff's] intimate body parts can constitute severe sexual
harassment’” in Title VIl cases (quoting Harvill v. Westward Commc’ns, L.L.C., 433 F.3d 428, 436 (5th Cir. 2005))).
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sponsored by the school at another location, or elsewhere. For example, Title IX protects a
student who is sexually assaulted by a fellow student during a school-sponsored field trip.**

If a school knows or reasonably should know about student-on-student harassment that
creates a hostile environment, Title IX requires the school to take immediate action to eliminate
the harassment, prevent its recurrence, and address its effects.'? Schools also are required to
publish a notice of nondiscrimination and to adopt and publish grievance procedures. Because
of these requirements, which are discussed in greater detail in the following section, schools
need to ensure that their employees are trained so that they know to report harassment to
appropriate school officials, and so that employees with the authority to address harassment
know how to respond properly. Training for employees should include practical information
about how to identify and report sexual harassment and violence. OCR recommends that this
training be provided to any employees likely to witness or receive reports of sexual harassment
and violence, including teachers, school law enforcement unit employees, school
administrators, school counselors, general counsels, health personnel, and resident advisors.

Schools may have an obligation to respond to student-on-student sexual harassment that
initially occurred off school grounds, outside a school’s education program or activity. If a
student files a complaint with the school, regardless of where the conduct occurred, the school
must process the complaint in accordance with its established procedures. Because students
often experience the continuing effects of off-campus sexual harassment in the educational
setting, schools should consider the effects of the off-campus conduct when evaluating
whether there is a hostile environment on campus. For example, if a student alleges that he or
she was sexually assaulted by another student off school grounds, and that upon returning to
school he or she was taunted and harassed by other students who are the alleged perpetrator’s
friends, the school should take the earlier sexual assault into account in determining whether
there is a sexually hostile environment. The school also should take steps to protect a student
who was assaulted off campus from further sexual harassment or retaliation from the
perpetrator and his or her associates.

Regardless of whether a harassed student, his or her parent, or a third party files a complaint
under the school’s grievance procedures or otherwise requests action on the student’s behalf, a
school that knows, or reasonably should know, about possible harassment must promptly
investigate to determine what occurred and then take appropriate steps to resolve the
situation. As discussed later in this letter, the school’s Title IX investigation is different from any
law enforcement investigation, and a law enforcement investigation does not relieve the school
of its independent Title IX obligation to investigate the conduct. The specific steps in a school’s

" Title IX also protects third parties from sexual harassment or violence in a school’s education programs and
activities. For example, Title IX protects a high school student participating in a college’s recruitment program, a
visiting student athlete, and a visitor in a school’s on-campus residence hall. Title IX also protects employees of a
recipient from sexual harassment. For further information about harassment of employees, see 2001 Guidance at
n.1.

'2 This is the standard for administrative enforcement of Title IX and in court cases where plaintiffs are seeking
injunctive relief. See 2001 Guidance at ii-v, 12-13. The standard in private lawsuits for monetary damages is actual
knowledge and deliberate indifference. See Davis v. Monroe Cnty. Bd. of Ed., 526 U.S. 629, 643, 648 (1999).
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investigation will vary depending upon the nature of the allegations, the age of the student or
students involved (particularly in elementary and secondary schools), the size and
administrative structure of the school, and other factors. Yet as discussed in more detail below,
the school’s inquiry must in all cases be prompt, thorough, and impartial. In cases involving
potential criminal conduct, school personnel must determine, consistent with State and local
law, whether appropriate law enforcement or other authorities should be notified.™

Schools also should inform and obtain consent from the complainant (or the complainant’s
parents if the complainant is under 18 and does not attend a postsecondary institution) before
beginning an investigation. If the complainant requests confidentiality or asks that the
complaint not be pursued, the school should take all reasonable steps to investigate and
respond to the complaint consistent with the request for confidentiality or request not to
pursue an investigation. If a complainant insists that his or her name or other identifiable
information not be disclosed to the alleged perpetrator, the school should inform the
complainant that its ability to respond may be limited.'* The school also should tell the
complainant that Title IX prohibits retaliation, and that school officials will not only take steps
to prevent retaliation but also take strong responsive action if it occurs.

As discussed in the 2001 Guidance, if the complainant continues to ask that his or her name or
other identifiable information not be revealed, the school should evaluate that request in the
context of its responsibility to provide a safe and nondiscriminatory environment for all
students. Thus, the school may weigh the request for confidentiality against the following
factors: the seriousness of the alleged harassment; the complainant’s age; whether there have
been other harassment complaints about the same individual; and the alleged harasser’s rights
to receive information about the allegations if the information is maintained by the school as an
“education record” under the Family Educational Rights and Privacy Act (FERPA), 20 U.S.C.

§ 1232g; 34 C.F.R. Part 99.% The school should inform the complainant if it cannot ensure
confidentiality. Even if the school cannot take disciplinary action against the alleged harasser
because the complainant insists on confidentiality, it should pursue other steps to limit the
effects of the alleged harassment and prevent its recurrence. Examples of such steps are
discussed later in this letter.

Compliance with Title IX, such as publishing a notice of nondiscrimination, designating an
employee to coordinate Title IX compliance, and adopting and publishing grievance procedures,
can serve as preventive measures against harassment. Combined with education and training
programs, these measures can help ensure that all students and employees recognize the

2 n states with mandatory reporting laws, schools may be required to report certain incidents to local law
enforcement or child protection agencies.

 Schools should refer to the 2001 Guidance for additional information on confidentiality and the alleged
perpetrator’s due process rights.

Y For example, the alleged harasser may have a right under FERPA to inspect and review portions of the complaint
that directly relate to him or her. In that case, the school must redact the complainant’s name and other
identifying information before allowing the alleged harasser to inspect and review the sections of the complaint
that relate to him or her. In some cases, such as those where the school is required to report the incident to local
law enforcement or other officials, the school may not be able to maintain the complainant’s confidentiality.
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nature of sexual harassment and violence, and understand that the school will not tolerate such
conduct. Indeed, these measures may bring potentially problematic conduct to the school’s
attention before it becomes serious enough to create a hostile environment. Training for
administrators, teachers, staff, and students also can help ensure that they understand what
types of conduct constitute sexual harassment or violence, can identify warning signals that
may need attention, and know how to respond. More detailed information and examples of
education and other preventive measures are provided later in this letter.

Procedural Requirements Pertaining to Sexual Harassment and Sexual Violence

Recipients of Federal financial assistance must comply with the procedural requirements
outlined in the Title IX implementing regulations. Specifically, a recipient must:

(A) Disseminate a notice of nondiscrimination;*®

(B) Designate at least one employee to coordinate its efforts to comply with and carry out
its responsibilities under Title IX;*’ and

(C) Adopt and publish grievance procedures providing for prompt and equitable resolution
of student and employee sex discrimination complaints.®

These requirements apply to all forms of sexual harassment, including sexual violence, and are
important for preventing and effectively responding to sex discrimination. They are discussed in
greater detail below. OCR advises recipients to examine their current policies and procedures
on sexual harassment and sexual violence to determine whether those policies comply with the
requirements articulated in this letter and the 2001 Guidance. Recipients should then
implement changes as needed.

(A) Notice of Nondiscrimination

The Title IX regulations require that each recipient publish a notice of nondiscrimination stating
that the recipient does not discriminate on the basis of sex in its education programs and
activities, and that Title IX requires it not to discriminate in such a manner. The notice must
state that inquiries concerning the application of Title IX may be referred to the recipient’s Title
IX coordinator or to OCR. It should include the name or title, office address, telephone number,
and e-mail address for the recipient’s designated Title IX coordinator.

The notice must be widely distributed to all students, parents of elementary and secondary
students, employees, applicants for admission and employment, and other relevant persons.
OCR recommends that the notice be prominently posted on school Web sites and at various

34 C.F.R. § 106.9.
7 1d. § 106.8(a).
' 1d. § 106.8(b).
¥ 1d. § 106.9(a).
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locations throughout the school or campus and published in electronic and printed publications
of general distribution that provide information to students and employees about the school’s
services and policies. The notice should be available and easily accessible on an ongoing basis.

Title IX does not require a recipient to adopt a policy specifically prohibiting sexual harassment
or sexual violence. As noted in the 2001 Guidance, however, a recipient’s general policy
prohibiting sex discrimination will not be considered effective and would violate Title IX if,
because of the lack of a specific policy, students are unaware of what kind of conduct
constitutes sexual harassment, including sexual violence, or that such conduct is prohibited sex
discrimination. OCR therefore recommends that a recipient’s nondiscrimination policy state
that prohibited sex discrimination covers sexual harassment, including sexual violence, and that
the policy include examples of the types of conduct that it covers.

(B) Title IX Coordinator

The Title IX regulations require a recipient to notify all students and employees of the name or
title and contact information of the person designated to coordinate the recipient’s compliance
with Title IX.%° The coordinator’s responsibilities include overseeing all Title IX complaints and
identifying and addressing any patterns or systemic problems that arise during the review of
such complaints. The Title IX coordinator or designee should be available to meet with students
as needed. If a recipient designates more than one Title IX coordinator, the notice should
describe each coordinator’s responsibilities (e.g., who will handle complaints by students,
faculty, and other employees). The recipient should designate one coordinator as having
ultimate oversight responsibility, and the other coordinators should have titles clearly showing
that they are in a deputy or supporting role to the senior coordinator. The Title IX coordinators
should not have other job responsibilities that may create a conflict of interest. For example,
serving as the Title IX coordinator and a disciplinary hearing board member or general counsel
may create a conflict of interest.

Recipients must ensure that employees designated to serve as Title IX coordinators have
adequate training on what constitutes sexual harassment, including sexual violence, and that
they understand how the recipient’s grievance procedures operate. Because sexual violence
complaints often are filed with the school’s law enforcement unit, all school law enforcement
unit employees should receive training on the school’s Title IX grievance procedures and any
other procedures used for investigating reports of sexual violence. In addition, these employees
should receive copies of the school’s Title IX policies. Schools should instruct law enforcement
unit employees both to notify complainants of their right to file a Title IX sex discrimination
complaint with the school in addition to filing a criminal complaint, and to report incidents of
sexual violence to the Title IX coordinator if the complainant consents. The school’s Title IX
coordinator or designee should be available to provide assistance to school law enforcement
unit employees regarding how to respond appropriately to reports of sexual violence. The Title
IX coordinator also should be given access to school law enforcement unit investigation notes

% 1d. § 106.8(a).
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and findings as necessary for the Title IX investigation, so long as it does not compromise the
criminal investigation.

(C) Grievance Procedures

The Title IX regulations require all recipients to adopt and publish grievance procedures
providing for the prompt and equitable resolution of sex discrimination complaints.21 The
grievance procedures must apply to sex discrimination complaints filed by students against
school employees, other students, or third parties.

Title IX does not require a recipient to provide separate grievance procedures for sexual
harassment and sexual violence complaints. Therefore, a recipient may use student disciplinary
procedures or other separate procedures to resolve such complaints. Any procedures used to
adjudicate complaints of sexual harassment or sexual violence, including disciplinary
procedures, however, must meet the Title IX requirement of affording a complainant a prompt
and equitable resolution.? These requirements are discussed in greater detail below. If the
recipient relies on disciplinary procedures for Title IX compliance, the Title IX coordinator
should review the recipient’s disciplinary procedures to ensure that the procedures comply
with the prompt and equitable requirements of Title IX.%

Grievance procedures generally may include voluntary informal mechanisms (e.g., mediation)
for resolving some types of sexual harassment complaints. OCR has frequently advised
recipients, however, that it is improper for a student who complains of harassment to be
required to work out the problem directly with the alleged perpetrator, and certainly not
without appropriate involvement by the school (e.g., participation by a trained counselor, a
trained mediator, or, if appropriate, a teacher or administrator). In addition, as stated in the
2001 Guidance, the complainant must be notified of the right to end the informal process at
any time and begin the formal stage of the complaint process. Moreover, in cases involving
allegations of sexual assault, mediation is not appropriate even on a voluntary basis. OCR
recommends that recipients clarify in their grievance procedures that mediation will not be
used to resolve sexual assault complaints.

1d. § 106.8(b). Title IX also requires recipients to adopt and publish grievance procedures for employee
complaints of sex discrimination.

 These procedures must apply to all students, including athletes. If a complaint of sexual violence involves a
student athlete, the school must follow its standard procedures for resolving sexual violence complaints. Such
complaints must not be addressed solely by athletics department procedures. Additionally, if an alleged
perpetrator is an elementary or secondary student with a disability, schools must follow the procedural safeguards
in the Individuals with Disabilities Education Act (at 20 U.S.C. § 1415 and 34 C.F.R. §§ 300.500-300.519, 300.530-
300.537) as well as the requirements of Section 504 of the Rehabilitation Act of 1973 (at 34 C.F.R. §§ 104.35-
104.36) when conducting the investigation and hearing.

2 A school may not absolve itself of its Title IX obligations to investigate and resolve complaints of sexual
harassment or violence by delegating, whether through express contractual agreement or other less formal
arrangement, the responsibility to administer school discipline to school resource officers or “contract” law
enforcement officers. See 34 C.F.R. § 106.4.
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Prompt and Equitable Requirements

As stated in the 2001 Guidance, OCR has identified a number of elements in evaluating whether
a school’s grievance procedures provide for prompt and equitable resolution of sexual
harassment complaints. These elements also apply to sexual violence complaints because, as
explained above, sexual violence is a form of sexual harassment. OCR will review all aspects of a
school’s grievance procedures, including the following elements that are critical to achieve
compliance with Title IX:
e Notice to students, parents of elementary and secondary students, and employees of
the grievance procedures, including where complaints may be filed;
e Application of the procedures to complaints alleging harassment carried out by
employees, other students, or third parties;
e Adequate, reliable, and impartial investigation of complaints, including the opportunity
for both parties to present witnesses and other evidence;
e Designated and reasonably prompt time frames for the major stages of the complaint
process;
e Notice to parties of the outcome of the complaint;** and
e An assurance that the school will take steps to prevent recurrence of any harassment
and to correct its discriminatory effects on the complainant and others, if appropriate.

As noted in the 2001 Guidance, procedures adopted by schools will vary in detail, specificity,
and components, reflecting differences in the age of students, school sizes and administrative
structures, State or local legal requirements, and past experiences. Although OCR examines
whether all applicable elements are addressed when investigating sexual harassment
complaints, this letter focuses on those elements where our work indicates that more
clarification and explanation are needed, including:

(A) Notice of the grievance procedures

The procedures for resolving complaints of sex discrimination, including sexual harassment,
should be written in language appropriate to the age of the school’s students, easily
understood, easily located, and widely distributed. OCR recommends that the grievance
procedures be prominently posted on school Web sites; sent electronically to all members of
the school community; available at various locations throughout the school or campus; and
summarized in or attached to major publications issued by the school, such as handbooks,
codes of conduct, and catalogs for students, parents of elementary and secondary students,
faculty, and staff.

(B) Adequate, Reliable, and Impartial Investigation of Complaints

OCR’s work indicates that a number of issues related to an adequate, reliable, and impartial
investigation arise in sexual harassment and violence complaints. In some cases, the conduct

" “Outcome” does not refer to information about disciplinary sanctions unless otherwise noted. Notice of the
outcome is discussed in greater detail in Section D below.
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may constitute both sexual harassment under Title IX and criminal activity. Police investigations
may be useful for fact-gathering; but because the standards for criminal investigations are
different, police investigations or reports are not determinative of whether sexual harassment
or violence violates Title IX. Conduct may constitute unlawful sexual harassment under Title IX
even if the police do not have sufficient evidence of a criminal violation. In addition, a criminal
investigation into allegations of sexual violence does not relieve the school of its duty under
Title IX to resolve complaints promptly and equitably.

A school should notify a complainant of the right to file a criminal complaint, and should not
dissuade a victim from doing so either during or after the school’s internal Title IX investigation.
For instance, if a complainant wants to file a police report, the school should not tell the
complainant that it is working toward a solution and instruct, or ask, the complainant to wait to
file the report.

Schools should not wait for the conclusion of a criminal investigation or criminal proceeding to
begin their own Title IX investigation and, if needed, must take immediate steps to protect the
student in the educational setting. For example, a school should not delay conducting its own
investigation or taking steps to protect the complainant because it wants to see whether the
alleged perpetrator will be found guilty of a crime. Any agreement or Memorandum of
Understanding (MOU) with a local police department must allow the school to meet its Title IX
obligation to resolve complaints promptly and equitably. Although a school may need to delay
temporarily the fact-finding portion of a Title IX investigation while the police are gathering
evidence, once notified that the police department has completed its gathering of evidence
(not the ultimate outcome of the investigation or the filing of any charges), the school must
promptly resume and complete its fact-finding for the Title IX investigation.”> Moreover,
nothing in an MOU or the criminal investigation itself should prevent a school from notifying
complainants of their Title IX rights and the school’s grievance procedures, or from taking
interim steps to ensure the safety and well-being of the complainant and the school community
while the law enforcement agency’s fact-gathering is in progress. OCR also recommends that a
school’s MOU include clear policies on when a school will refer a matter to local law
enforcement.

As noted above, the Title IX regulation requires schools to provide equitable grievance
procedures. As part of these procedures, schools generally conduct investigations and hearings
to determine whether sexual harassment or violence occurred. In addressing complaints filed
with OCR under Title IX, OCR reviews a school’s procedures to determine whether the school is
using a preponderance of the evidence standard to evaluate complaints. The Supreme Court
has applied a preponderance of the evidence standard in civil litigation involving discrimination
under Title VII of the Civil Rights Act of 1964 (Title VII), 42 U.S.C. §§ 2000e et seq. Like Title IX,

> |n one recent OCR sexual violence case, the prosecutor’s office informed OCR that the police department’s
evidence gathering stage typically takes three to ten calendar days, although the delay in the school’s investigation
may be longer in certain instances.

32
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Title VIl prohibits discrimination on the basis of sex.?® OCR also uses a preponderance of the
evidence standard when it resolves complaints against recipients. For instance, OCR’s Case
Processing Manual requires that a noncompliance determination be supported by the
preponderance of the evidence when resolving allegations of discrimination under all the
statutes enforced by OCR, including Title IX.?” OCR also uses a preponderance of the evidence
standard in its fund termination administrative hearings.28 Thus, in order for a school’s
grievance procedures to be consistent with Title IX standards, the school must use a
preponderance of the evidence standard (i.e., it is more likely than not that sexual harassment
or violence occurred). The “clear and convincing” standard (i.e., it is highly probable or
reasonably certain that the sexual harassment or violence occurred), currently used by some
schools, is a higher standard of proof. Grievance procedures that use this higher standard are
inconsistent with the standard of proof established for violations of the civil rights laws, and are
thus not equitable under Title IX. Therefore, preponderance of the evidence is the appropriate
standard for investigating allegations of sexual harassment or violence.

Throughout a school’s Title IX investigation, including at any hearing, the parties must have an
equal opportunity to present relevant witnesses and other evidence. The complainant and the
alleged perpetrator must be afforded similar and timely access to any information that will be
used at the hearing.?® For example, a school should not conduct a pre-hearing meeting during
which only the alleged perpetrator is present and given an opportunity to present his or her
side of the story, unless a similar meeting takes place with the complainant; a hearing officer or
disciplinary board should not allow only the alleged perpetrator to present character witnesses
at a hearing; and a school should not allow the alleged perpetrator to review the complainant’s

26 See, e.g., Desert Palace, Inc. v. Costa, 539 U.S. 90, 99 (2003) (noting that under the “conventional rule of civil
litigation,” the preponderance of the evidence standard generally applies in cases under Title VII); Price
Waterhouse v. Hopkins, 490 U.S. 228, 252-55 (1989) (approving preponderance standard in Title VIl sex
discrimination case) (plurality opinion); id. at 260 (White, J., concurring in the judgment); id. at 261 (O’Connor, J.,
concurring in the judgment). The 2001 Guidance noted (on page vi) that “[w]hile Gebser and Davis made clear that
Title VII agency principles do not apply in determining liability for money damages under Title IX, the Davis Court
also indicated, through its specific references to Title VII caselaw, that Title VIl remains relevant in determining
what constitutes hostile environment sexual harassment under Title IX.” See also Jennings v. Univ. of N.C., 482 F.3d
686, 695 (4th Cir. 2007) (“We look to case law interpreting Title VII of the Civil Rights Act of 1964 for guidance in
evaluating a claim brought under Title IX.”).

7 OCR’s Case Processing Manual is available on the Department’s Web site, at
http://www?2.ed.gov/about/offices/list/ocr/docs/ocrcpm.html.

%% The Title IX regulations adopt the procedural provisions applicable to Title VI of the Civil Rights Act of 1964. See
34 C.F.R. § 106.71 (“The procedural provisions applicable to Title VI of the Civil Rights Act of 1964 are hereby
adopted and incorporated herein by reference.”). The Title VI regulations apply the Administrative Procedure Act
to administrative hearings required prior to termination of Federal financial assistance and require that
termination decisions be “supported by and in accordance with the reliable, probative and substantial evidence.”
5 U.S.C. § 556(d). The Supreme Court has interpreted “reliable, probative and substantial evidence” as a direction
to use the preponderance standard. See Steadman v. SEC, 450 U.S. 91, 98-102 (1981).

% Access to this information must be provided consistent with FERPA. For example, if a school introduces an
alleged perpetrator’s prior disciplinary records to support a tougher disciplinary penalty, the complainant would
not be allowed access to those records. Additionally, access should not be given to privileged or confidential
information. For example, the alleged perpetrator should not be given access to communications between the
complainant and a counselor or information regarding the complainant’s sexual history.
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statement without also allowing the complainant to review the alleged perpetrator’s
statement.

While OCR does not require schools to permit parties to have lawyers at any stage of the
proceedings, if a school chooses to allow the parties to have their lawyers participate in the
proceedings, it must do so equally for both parties. Additionally, any school-imposed
restrictions on the ability of lawyers to speak or otherwise participate in the proceedings should
apply equally. OCR strongly discourages schools from allowing the parties personally to
guestion or cross-examine each other during the hearing. Allowing an alleged perpetrator to
guestion an alleged victim directly may be traumatic or intimidating, thereby possibly escalating
or perpetuating a hostile environment. OCR also recommends that schools provide an appeals
process. If a school provides for appeal of the findings or remedy, it must do so for both parties.
Schools must maintain documentation of all proceedings, which may include written findings of
facts, transcripts, or audio recordings.

All persons involved in implementing a recipient’s grievance procedures (e.g., Title IX
coordinators, investigators, and adjudicators) must have training or experience in handling
complaints of sexual harassment and sexual violence, and in the recipient’s grievance
procedures. The training also should include applicable confidentiality requirements. In sexual
violence cases, the fact-finder and decision-maker also should have adequate training or
knowledge regarding sexual violence.*® Additionally, a school’s investigation and hearing
processes cannot be equitable unless they are impartial. Therefore, any real or perceived
conflicts of interest between the fact-finder or decision-maker and the parties should be
disclosed.

Public and state-supported schools must provide due process to the alleged perpetrator.
However, schools should ensure that steps taken to accord due process rights to the alleged

perpetrator do not restrict or unnecessarily delay the Title IX protections for the complainant.

(C) Designated and Reasonably Prompt Time Frames

OCR will evaluate whether a school’s grievance procedures specify the time frames for all major
stages of the procedures, as well as the process for extending timelines. Grievance procedures
should specify the time frame within which: (1) the school will conduct a full investigation of
the complaint; (2) both parties receive a response regarding the outcome of the complaint; and
(3) the parties may file an appeal, if applicable. Both parties should be given periodic status
updates. Based on OCR experience, a typical investigation takes approximately 60 calendar days
following receipt of the complaint. Whether OCR considers complaint resolutions to be timely,
however, will vary depending on the complexity of the investigation and the severity and extent
of the harassment. For example, the resolution of a complaint involving multiple incidents with
multiple complainants likely would take longer than one involving a single incident that

30 . . . . . . . . . . .
For instance, if an investigation or hearing involves forensic evidence, that evidence should be reviewed by a
trained forensic examiner.
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occurred in a classroom during school hours with a single complainant.

(D) Notice of Outcome

Both parties must be notified, in writing, about the outcome of both the complaint and any
appeal,®! i.e., whether harassment was found to have occurred. OCR recommends that schools
provide the written determination of the final outcome to the complainant and the alleged
perpetrator concurrently. Title IX does not require the school to notify the alleged perpetrator
of the outcome before it notifies the complainant.

Due to the intersection of Title IX and FERPA requirements, OCR recognizes that there may be
confusion regarding what information a school may disclose to the complainant.a'2 FERPA
generally prohibits the nonconsensual disclosure of personally identifiable information from a
student’s “education record.” However, as stated in the 2001 Guidance, FERPA permits a school
to disclose to the harassed student information about the sanction imposed upon a student
who was found to have engaged in harassment when the sanction directly relates to the
harassed student. This includes an order that the harasser stay away from the harassed
student, or that the harasser is prohibited from attending school for a period of time, or
transferred to other classes or another residence hall.*® Disclosure of other information in the
student’s “education record,” including information about sanctions that do not relate to the
harassed student, may result in a violation of FERPA.

Further, when the conduct involves a crime of violence or a non-forcible sex offense,>* FERPA
permits a postsecondary institution to disclose to the alleged victim the final results of a

*' As noted previously, “outcome” does not refer to information about disciplinary sanctions unless otherwise
noted.

2 1n 1994, Congress amended the General Education Provisions Act (GEPA), of which FERPA is a part, to state that
nothing in GEPA “shall be construed to affect the applicability of title VI of the Civil Rights Act of 1964, title IX of
Education Amendments of 1972, title V of the Rehabilitation Act of 1973, the Age Discrimination Act, or other
statutes prohibiting discrimination, to any applicable program.” 20 U.S.C. § 1221(d). The Department interprets
this provision to mean that FERPA continues to apply in the context of Title IX enforcement, but if there is a direct
conflict between the requirements of FERPA and the requirements of Title IX, such that enforcement of FERPA
would interfere with the primary purpose of Title IX to eliminate sex-based discrimination in schools, the
requirements of Title IX override any conflicting FERPA provisions. See 2001 Guidance at vii.

% This information directly relates to the complainant and is particularly important in sexual harassment cases
because it affects whether a hostile environment has been eliminated. Because seeing the perpetrator may be
traumatic, a complainant in a sexual harassment case may continue to be subject to a hostile environment if he or
she does not know when the perpetrator will return to school or whether he or she will continue to share classes
or a residence hall with the perpetrator. This information also directly affects a complainant’s decision regarding
how to work with the school to eliminate the hostile environment and prevent its recurrence. For instance, if a
complainant knows that the perpetrator will not be at school or will be transferred to other classes or another
residence hall for the rest of the year, the complainant may be less likely to want to transfer to another school or
change classes, but if the perpetrator will be returning to school after a few days or weeks, or remaining in the
complainant’s classes or residence hall, the complainant may want to transfer schools or change classes to avoid
contact. Thus, the complainant cannot make an informed decision about how best to respond without this
information.

** Under the FERPA regulations, crimes of violence include arson; assault offenses (aggravated assault, simple
assault, intimidation); burglary; criminal homicide (manslaughter by negligence); criminal homicide (murder and
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disciplinary proceeding against the alleged perpetrator, regardless of whether the institution
concluded that a violation was committed.>> Additionally, a postsecondary institution may
disclose to anyone—not just the alleged victim—the final results of a disciplinary proceeding if
it determines that the student is an alleged perpetrator of a crime of violence or a non-forcible
sex offense, and, with respect to the allegation made, the student has committed a violation of
the institution’s rules or poIicies.a'6

Postsecondary institutions also are subject to additional rules under the Clery Act. This law,
which applies to postsecondary institutions that participate in Federal student financial aid
programs, requires that “both the accuser and the accused must be informed of the outcome®’
of any institutional disciplinary proceeding brought alleging a sex offense.”3® Compliance with
this requirement does not constitute a violation of FERPA. Furthermore, the FERPA limitations
on redisclosure of information do not apply to information that postsecondary institutions are
required to disclose under the Clery Act.* Accordingly, postsecondary institutions may not
require a complainant to abide by a nondisclosure agreement, in writing or otherwise, that
would prevent the redisclosure of this information.

Steps to Prevent Sexual Harassment and Sexual Violence and Correct its Discriminatory
Effects on the Complainant and Others

Education and Prevention

In addition to ensuring full compliance with Title IX, schools should take proactive measures to
prevent sexual harassment and violence. OCR recommends that all schools implement
preventive education programs and make victim resources, including comprehensive victim
services, available. Schools may want to include these education programs in their

(1) orientation programs for new students, faculty, staff, and employees; (2) training for
students who serve as advisors in residence halls; (3) training for student athletes and coaches;
and (4) school assemblies and “back to school nights.” These programs should include a

non-negligent manslaughter); destruction, damage or vandalism of property; kidnapping/abduction; robbery; and
forcible sex offenses. Forcible sex offenses are defined as any sexual act directed against another person forcibly or
against that person’s will, or not forcibly or against the person’s will where the victim is incapable of giving
consent. Forcible sex offenses include rape, sodomy, sexual assault with an object, and forcible fondling. Non-
forcible sex offenses are incest and statutory rape. 34 C.F.R. Part 99, App. A.

®34CFR.§ 99.31(a)(13). For purposes of 34 C.F.R. §§ 99.31(a)(13)-(14), disclosure of “final results” is limited to
the name of the alleged perpetrator, any violation found to have been committed, and any sanction imposed
against the perpetrator by the school. 34 C.F.R. § 99.39.

*34 C.F.R. §99.31(a)(14).

* For purposes of the Clery Act, “outcome” means the institution’s final determination with respect to the alleged
sex offense and any sanctions imposed against the accused. 34 C.F.R. § 668.46(b)(11)(vi)(B).

*®34CFR.§ 668.46(b)(11)(vi)(B). Under the Clery Act, forcible sex offenses are defined as any sexual act directed
against another person forcibly or against that person’s will, or not forcibly or against the person’s will where the
person is incapable of giving consent. Forcible sex offenses include forcible rape, forcible sodomy, sexual assault
with an object, and forcible fondling. Non-forcible sex offenses include incest and statutory rape. 34 C.F.R. Part
668, Subpt. D, App. A.

*34 C.F.R. §99.33(c).
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discussion of what constitutes sexual harassment and sexual violence, the school’s policies and
disciplinary procedures, and the consequences of violating these policies.

The education programs also should include information aimed at encouraging students to
report incidents of sexual violence to the appropriate school and law enforcement authorities.
Schools should be aware that victims or third parties may be deterred from reporting incidents
if alcohol, drugs, or other violations of school or campus rules were involved.*’ As a result,
schools should consider whether their disciplinary policies have a chilling effect on victims’ or
other students’ reporting of sexual violence offenses. For example, OCR recommends that
schools inform students that the schools’ primary concern is student safety, that any other
rules violations will be addressed separately from the sexual violence allegation, and that use of
alcohol or drugs never makes the victim at fault for sexual violence.

OCR also recommends that schools develop specific sexual violence materials that include the
schools’ policies, rules, and resources for students, faculty, coaches, and administrators.
Schools also should include such information in their employee handbook and any handbooks
that student athletes and members of student activity groups receive. These materials should
include where and to whom students should go if they are victims of sexual violence. These
materials also should tell students and school employees what to do if they learn of an incident
of sexual violence. Schools also should assess student activities regularly to ensure that the
practices and behavior of students do not violate the schools’ policies against sexual
harassment and sexual violence.

Remedies and Enforcement

As discussed above, if a school determines that sexual harassment that creates a hostile
environment has occurred, it must take immediate action to eliminate the hostile environment,
prevent its recurrence, and address its effects. In addition to counseling or taking disciplinary
action against the harasser, effective corrective action may require remedies for the
complainant, as well as changes to the school’s overall services or policies. Examples of these
actions are discussed in greater detail below.

Title IX requires a school to take steps to protect the complainant as necessary, including taking
interim steps before the final outcome of the investigation. The school should undertake these
steps promptly once it has notice of a sexual harassment or violence allegation. The school
should notify the complainant of his or her options to avoid contact with the alleged
perpetrator and allow students to change academic or living situations as appropriate. For
instance, the school may prohibit the alleged perpetrator from having any contact with the
complainant pending the results of the school’s investigation. When taking steps to separate
the complainant and alleged perpetrator, a school should minimize the burden on the

0 The Department’s Higher Education Center for Alcohol, Drug Abuse, and Violence Prevention (HEC) helps
campuses and communities address problems of alcohol, other drugs, and violence by identifying effective
strategies and programs based upon the best prevention science. Information on HEC resources and technical
assistance can be found at www.higheredcenter.org.
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complainant, and thus should not, as a matter of course, remove complainants from classes or
housing while allowing alleged perpetrators to remain. In addition, schools should ensure that
complainants are aware of their Title IX rights and any available resources, such as counseling,
health, and mental health services, and their right to file a complaint with local law
enforcement.*!

Schools should be aware that complaints of sexual harassment or violence may be followed by
retaliation by the alleged perpetrator or his or her associates. For instance, friends of the
alleged perpetrator may subject the complainant to name-calling and taunting. As part of their
Title IX obligations, schools must have policies and procedures in place to protect against
retaliatory harassment. At a minimum, schools must ensure that complainants and their
parents, if appropriate, know how to report any subsequent problems, and should follow-up
with complainants to determine whether any retaliation or new incidents of harassment have
occurred.

When OCR finds that a school has not taken prompt and effective steps to respond to sexual
harassment or violence, OCR will seek appropriate remedies for both the complainant and the
broader student population. When conducting Title IX enforcement activities, OCR seeks to
obtain voluntary compliance from recipients. When a recipient does not come into compliance
voluntarily, OCR may initiate proceedings to withdraw Federal funding by the Department or
refer the case to the U.S. Department of Justice for litigation.

Schools should proactively consider the following remedies when determining how to respond
to sexual harassment or violence. These are the same types of remedies that OCR would seek in
its cases.

Depending on the specific nature of the problem, remedies for the complainant might include,
but are not limited to:*?
e providing an escort to ensure that the complainant can move safely between classes
and activities;
e ensuring that the complainant and alleged perpetrator do not attend the same classes;
e moving the complainant or alleged perpetrator to a different residence hall or, in the
case of an elementary or secondary school student, to another school within the
district;
e providing counseling services;
e providing medical services;
e providing academic support services, such as tutoring;

' The Clery Act requires postsecondary institutions to develop and distribute a statement of policy that informs
students of their options to notify proper law enforcement authorities, including campus and local police, and the
option to be assisted by campus personnel in notifying such authorities. The policy also must notify students of
existing counseling, mental health, or other student services for victims of sexual assault, both on campus and in
the community. 20 U.S.C. §§ 1092(f)(8)(B)(v)-(vi).

*2 Some of these remedies also can be used as interim measures before the school’s investigation is complete.
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e arranging for the complainant to re-take a course or withdraw from a class without
penalty, including ensuring that any changes do not adversely affect the complainant’s
academic record; and

e reviewing any disciplinary actions taken against the complainant to see if there is a
causal connection between the harassment and the misconduct that may have resulted
in the complainant being disciplined.43

Remedies for the broader student population might include, but are not limited to:
Counseling and Training

e offering counseling, health, mental health, or other holistic and comprehensive victim
services to all students affected by sexual harassment or sexual violence, and notifying
students of campus and community counseling, health, mental health, and other
student services;

e designating an individual from the school’s counseling center to be “on call” to assist
victims of sexual harassment or violence whenever needed;

e training the Title IX coordinator and any other employees who are involved in
processing, investigating, or resolving complaints of sexual harassment or sexual
violence, including providing training on:

0 the school’s Title IX responsibilities to address allegations of sexual harassment
or violence

0 how to conduct Title IX investigations

0 information on the link between alcohol and drug abuse and sexual harassment
or violence and best practices to address that link;

e training all school law enforcement unit personnel on the school’s Title IX
responsibilities and handling of sexual harassment or violence complaints;

e training all employees who interact with students regularly on recognizing and
appropriately addressing allegations of sexual harassment or violence under Title IX; and

e informing students of their options to notify proper law enforcement authorities,
including school and local police, and the option to be assisted by school employees in
notifying those authorities.

Development of Materials and Implementation of Policies and Procedures
e developing materials on sexual harassment and violence, which should be distributed to
students during orientation and upon receipt of complaints, as well as widely posted
throughout school buildings and residence halls, and which should include:
0 what constitutes sexual harassment or violence
what to do if a student has been the victim of sexual harassment or violence
contact information for counseling and victim services on and off school grounds
how to file a complaint with the school
how to contact the school’s Title IX coordinator

O O OO

* For example, if the complainant was disciplined for skipping a class in which the harasser was enrolled, the
school should review the incident to determine if the complainant skipped the class to avoid contact with the
harasser.
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0 what the school will do to respond to allegations of sexual harassment or
violence, including the interim measures that can be taken
requiring the Title IX coordinator to communicate regularly with the school’s law
enforcement unit investigating cases and to provide information to law enforcement
unit personnel regarding Title IX requirements;44
requiring the Title IX coordinator to review all evidence in a sexual harassment or sexual
violence case brought before the school’s disciplinary committee to determine whether
the complainant is entitled to a remedy under Title IX that was not available through the
disciplinary committee;45
requiring the school to create a committee of students and school officials to identify
strategies for ensuring that students:
0 know the school’s prohibition against sex discrimination, including sexual
harassment and violence
0 recognize sex discrimination, sexual harassment, and sexual violence when they
occur
0 understand how and to whom to report any incidents
0 know the connection between alcohol and drug abuse and sexual harassment or
violence
0 feel comfortable that school officials will respond promptly and equitably to
reports of sexual harassment or violence;
issuing new policy statements or other steps that clearly communicate that the school
does not tolerate sexual harassment and violence and will respond to any incidents and
to any student who reports such incidents; and
revising grievance procedures used to handle sexual harassment and violence
complaints to ensure that they are prompt and equitable, as required by Title IX.

School Investigations and Reports to OCR

conducting periodic assessments of student activities to ensure that the practices and
behavior of students do not violate the school’s policies against sexual harassment and
violence;

investigating whether any other students also may have been subjected to sexual
harassment or violence;

investigating whether school employees with knowledge of allegations of sexual
harassment or violence failed to carry out their duties in responding to those
allegations;

conducting, in conjunction with student leaders, a school or campus “climate check” to
assess the effectiveness of efforts to ensure that the school is free from sexual
harassment and violence, and using the resulting information to inform future proactive
steps that will be taken by the school; and

“ Any personally identifiable information from a student’s education record that the Title IX coordinator provides
to the school’s law enforcement unit is subject to FERPA’s nondisclosure requirements.

* For example, the disciplinary committee may lack the power to implement changes to the complainant’s class
schedule or living situation so that he or she does not come in contact with the alleged perpetrator.
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e submitting to OCR copies of all grievances filed by students alleging sexual harassment
or violence, and providing OCR with documentation related to the investigation of each
complaint, such as witness interviews, investigator notes, evidence submitted by the
parties, investigative reports and summaries, any final disposition letters, disciplinary
records, and documentation regarding any appeals.

Conclusion

The Department is committed to ensuring that all students feel safe and have the opportunity
to benefit fully from their schools’ education programs and activities. As part of this
commitment, OCR provides technical assistance to assist recipients in achieving voluntary
compliance with Title IX.

If you need additional information about Title IX, have questions regarding OCR’s policies, or seek
technical assistance, please contact the OCR enforcement office that serves your state or territory.
The list of offices is available at http://wdcrobcolp01.ed.gov/CFAPPS/OCR/contactus.cfm.
Additional information about addressing sexual violence, including victim resources and
information for schools, is available from the U.S. Department of Justice’s Office on Violence
Against Women (OVW) at http://www.ovw.usdoj.gov/.*®

Thank you for your prompt attention to this matter. | look forward to continuing our work
together to ensure that all students have an equal opportunity to learn in a safe and respectful
school climate.

Sincerely,
/s/

Russlynn Ali
Assistant Secretary for Civil Rights

* OVW also administers the Grants to Reduce Domestic Violence, Dating Violence, Sexual Assault, and Stalking on
Campus Program. This Federal funding is designed to encourage institutions of higher education to adopt
comprehensive, coordinated responses to domestic violence, dating violence, sexual assault, and stalking. Under
this competitive grant program, campuses, in partnership with community-based nonprofit victim advocacy
organizations and local criminal justice or civil legal agencies, must adopt protocols and policies to treat these
crimes as serious offenses and develop victim service programs and campus policies that ensure victim safety,
offender accountability, and the prevention of such crimes. OVW recently released the first solicitation for the
Services, Training, Education, and Policies to Reduce Domestic Violence, Dating Violence, Sexual Assault and
Stalking in Secondary Schools Grant Program. This innovative grant program will support a broad range of
activities, including training for school administrators, faculty, and staff; development of policies and procedures
for responding to these crimes; holistic and appropriate victim services; development of effective prevention
strategies; and collaborations with mentoring organizations to support middle and high school student victims.
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