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whether an individual or group is deprived of access to the
minimum level of social security; and (f) whether there
was an independent review of the measures at the national
level. This anabytical framework s used to examine the

schooling requirements measures below.

The justification advanced for the schooling measures is
the need to address lower than average school attendance

rates across Australia, although tackling poor attendance

rates among Aboriginal children in the Nérthern Territory’

appears to be a primary purpose.®' As the measures purport
to be universal, there needs to be an evidence base that
sustains the policy beyond non-attendance levels in
socio-economically deprived Aboriginal communities.
But there is
no evidence to suggest that Australia has significantly higher
than average rates of non-enroiment or attendance, which
raises questions about the justifications for severe sanctions
to address the issues and for proposals to roll these measures

out nationally if the trials are successful.

The Government hypothesises tiat financial levers can
work to get children to school is based on the success of a
scheme linking an allowance for maternity immunisation
and childcare benefits to the completion of a vaccination
program.® It is a stretch to see how this example supports
the notion that conditional welfare in the educational
context will be effective. The lack of domesticor overseas
evidence demonstratirig that coercive measures improve
educational outcomes has been acknowledged by the
Government, although this is said to be a reason for

proceeding with the trial rather than a reason not to.

Simply compelling children to attend school, without
more, does not mean that they will engage with the
educational process or improve their educational outcomes.
Given the lack of supporting evidence, it is incongruous
that alternative strategies thatate known to have motivated
discngagedrchildren to attend school have not also
benefited from substantial Commonwealth funding ® Tt
is also misconceived to impose a sanctions-based policy
without first addressing the malfunctioning Northern
Territory education system: specifically, the quality of
educational infrastructure and teaching services, and
culturally insensitive curricula ® The lack of consultation
with communities prior to the decision to implement
the schooling enrolment and attendance measures also
compromises its legitimacy and potential effectiveness.
Moreover, the potential loss of acquired social security
entitlements will heap pressure on vulnerable families and
may deprive individuals of access to the minimum level

of social security resulting in destitution. This is not in

the best interests of the child and undermines children’s
rights to benefit from social security.® Through its terms
and operation, the SRA appears to be inconsistent with the
prohibition on the adoption of deliberately retrogressive

measures. ¢

CONCLUSION

" The different modalities of welfare reform currently

being trialled in Austrahia share an emphasis on individual
behaviour as the source of social problems, while
dovmplaying complex uﬁderlying structural issues. The
emergency response measures in the Northern Territory
and the Cape York Welfare Reform trial are iinited b;
the rationale that moderating control over social welfare
entitlements will lead to behaviour modification and the
moral regeneration of dysfunctional communities, families
and individuals, thereby yielding real improvements in
the socio-economic status of children. The SRA takes
this conviction a step further insofar as it provides for
draconian benefit sanctions for welfare recipients who
behave ‘irresponsibly’. In principle, the school enrolment
and attendance measure is incompatible with Australia’s
international law obligations, it remains to be seen
whether the punitive elements of the scheme are applied

in practice.

Peter Billings is a Senior Lecturer in Law at the T.C. Beirne

" School of Law, University of Queensland. This article draws

upon a broader analysis of contemporary welfare reforms — ‘Social
Welfare Experiments in Australia: More Trials for Aboriginal
Families' — forthcoming, (2010) 17 Journal of Social Security
Law. Thanks to Wilie Nunn jor her research assistance,

1 8ensate Standing Committes on Community Affairs, Sos/al
Security and Vaterans' Entittements Legisfation Amendment
{Schooling Requirements) Biff 2008 (Cth} [Provisions]
November 2008) 1 [Depariment of Education, Employment
and Workpiece Relations [DEEWR} and Department of '
Famifies, Housing, Community Services and Indigenous Affairs
{FaHCSA), Submission 4, 41

2 Sociaf Security (Administration) Act 1952 (Cth] {{E34A 1989
[Cth)"y Part 3B, inserted by Social Security and Other Lagis/ation
Arnendmant (Welfare Fayment Reform) Act 2007 (Cth} sch 1,
itern 17, established several schemes of income managernent,
including the indiscriminate NT scheme.

3 See Family Responsibilities Commission Act 2008 (Qid). The
Sociaf Security (Administration) — QueensfandCommission
{Family Responsibilities Comunission; Specification 2008 {Cth}
provided that the FRC satisfiad the definition of the ‘Uueensland
Commission’ for the purposes of SSAA 1993 {Cth) 5 123TC(b}.

4 See Natssha Robinson and Sarah Elks, “Welfars tough love
works as guarantining parent payments cuts indigenous
truancy’, The Austraiian (Sydney}, 3¢ Saptember 2008: and,
Terry Sweetman, "Welfare braks applied through school
attendance figures’, Sunday Maitf, 3 Cciober 2009, £f Chris
Sarra, ‘Positive nof punitive the best approach’, The Austrafian
{Svdneyi, 3 October 2009 and Peter Billings, ‘Law academic

~ warns Cape York school attendance report nesds close
scrutiny” {Press Release, 1 October 2009) <wwwlaw.ug.edu.ay/
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index.himl?page =1185672&pid =26466 > . These contributions
offer differing evaluations of the Family Responsibilities
Commission, Quartery Fi‘;fport No. 4 {April — June 2009)
<www.aisip.gid.govaw/governmentfamiliss-responsibilities-
commissicn/> at 30 Oetober 2009,

The trials commensged in Cannington and Kununure on 24
Novamber 2008, and were extended across the Kimberley
region and to Parth suburbe during 2008. See J. Macklin

and R. McSweeney, ‘Incorne Management in Cannington

and Kimberley’ {Press Relaass; 18 Novernber 2008} <www.
fassia.gov.au/internet/jennymackiin.nsf/content/income_
managemeant 18nov08.htm>; R. McSweeney, ‘Expansicn

of Income Management Trials in Wastern Australia’ (Press
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‘Income Management expanded across Perth’ {(Press Release,
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jennymacklin.nsf/content/income_management_Zoct02.htm>
at 30 October 2009,

Social Securily and Veterans” Entitleraiits Legisiation
Amsandment (Schooling Requirements) Act 2008 (Cth) {'SRA).

Morthern Territory Eé‘nergency Response INTER) Review Board,
Report of the NTER Review Board {2008] <www.nterreview.gov.
au> at 29 October 2009} 28,

People receiving income support payments have been selected
for the trials because the ‘Australian government has direct
policy leverage to encourage behavioural change' (Senate
Standing Commitiee on Community Affairs, above n 1, 16},

Inserting Part 3C {scshooling requirerment provisions) into the
SSAA 1999 {Cth).

Commonwealth, Parfarmentary Debates, Senste, 18 September
2008, 4767-4768 (J. Mchucas).
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Representatives, 3 September 2008, 7003 (T. Abbott).
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Community Services and Indigenous Affairs).

Senate Standing Committee on Community Affairs, above n 1,
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J. Mackiin and A. Biigh ‘Increasing schoaol attendance and
ensolment in Queensiand’ (Press Release, 18 September 2008)
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htm> at 28 October 2609; and, see Mark Flack, ‘Ant-truancy
plan defended’, Afbert and Logan News, 23 September 2009,

SSAA 1999 {Cth) P1.3C div.1 [schooling requirements) inserted
by SRA s 6.

SSAA 1899 (Cth) Pt.3C div.2 ischool enroliment nofices) inserted
by SRA s6.

SSAA 1999 (Cth) PL.3C div.3 {school attendance notices)
inserted by SRA s &. ‘Reasonabie steps’ are defined in
Social Security (Administration) {Schooling Requirement)
Deterrnination 2009 (No 1.) sch 1.

Natasha Robinson, “Truancy program at risi’ The Ausiralian
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SSAA 1999 (Cth) PL.3C div.4 {information about schooling)
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Representatives, 27 August 2008, 6298 {J. Gillard, Deputy Prime
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SSAA 1389 {Cth} s 124G and s 1244, inserted by SRA s 6;
and Social Security {Administration] {Schogling Requirement)
Datermination 2009 (No 1.y sch 1.

Universal Daclaration of Human Rights art 22 ("averyone,

as 2 member of society, has the right to social security’)
supplemented by art 25 {the right to an adequate standard

of living); International Covenant on Economic Social and
Culturai Rights art 9 {"the right of everyone to social security’}
tinks with art 11 {right to an adequate standard of ivingh;
Convantion on the Elimination of Racial Discrimination art 5{e)
{iv) (non-discrimination in the enjoyment of social security);
and Convention on the Rights of the Child art 28 {child’s right to
benefit from social security).

Committee on Economic Social and Cultural Rights’, Genera/
Comment Me. 19, 397 Sassicn, E/C.12/GC/12 {4 February 2008},
Australia has ratified the iCESCR.

Committee on Econcmic Social and Cultural Rights’, ebove

n 24, paras 1- 4, end para 58 {ceore obligations}, The right 1o
social security and social insurance may be properly construsad
as encompassing social assistance schemes, see, E.H. Riedal,
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Ibict para 35.

Comrmonweslth, Pariiamentary Debates, House of
Repressntatives, 4 September 2008, 7210 {J. Macklin} and
Standing Committee on Community Affairs, above n 1, 16,
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CuickStats: 4114 (Fostal Area}’ via < www.censusdata.abs.gov.
au/> at 2 November 2009). As the Logan Mayor nofed, a large
number of refugees are also resettled in the area {Christine
Kellett, ‘Lay off Logan, says Mayor’, 18 September 2008 <www.
brisbdnetimes.com.aufqueenslzndflay-off-logan-says-mayor-
096918y d . htmi> &t 2 November 2008.

Comnittee on Econornic Social and Culturel Rights’, above n
24, para 42, ’

J. Macklin and M. Scrymgour, 'NT Trials to Boost School
Attendance’ (Press Release, 20 June 2008} <hitp:/ivww.
jennymackiin.fahcsia.gov.au/internetfjennymackiin.nsf/content/
boest_scheol_attendance _20junel8.hime= at 30 October 2609,

ACOSS Submission to the Standing Committes on Community
Affairs, abovan 1, 10,

Commonwealth, FParliamentary Debates, House of
Representatives, 4 September 2008, 7216 [Jenny Macklin,

- Minister for Familias, Housing, Community Services and

34

35

36

37
38

Indigenaus Affairs).
Standing Committee on Community Affairs, above n 1, 16-11,

$17.5 miflion was allocated o the schosling measures, while
$36.4 mitlion ovar three years was allocated to undertake
arid evajuate the child protecton and scheoling pifots,
{Commonweslth, Budget Faper No.2: Budget Measuras
2008-06 (2008}, 174 <wwwe.ato. govaw/budgstindex.him>
at 3¢ October 2009}, For alternatives see L. Behrendt and

R. McCausland, Weffare Payments and Schoof Attendance:
An Analysis of Experimental Folicy in Indigenous Education
{August 2008) <www.aewfederal.org.au/Publications/2008/
LBehrendtpaper.pdf» ; and, generaily, the Stronger Smarter
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Convention on the Rights of the Child aris 3 and 28,
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