
 
 

 

Upjohn Institute Press 
 

 

Union Responses to the 

Challenges of Contingent 

Work 

 

 

M. Catherine Lundy 

Michigan State University 

 

Karen Roberts 

Michigan State University 

 

Douglas Becker 

Visteon Corporation 

 

 

 
 

 

 

 

 

 

 

Chapter 4 (pp. 99-134) in: 

The Shadow Workforce: Perspectives on Contingent Work in the 

United States, Japan, and Europe 

Sandra E. Gleason, ed. 

Kalamazoo, MI: W.E. Upjohn Institute for Employment Research, 2006 

DOI: 10.17848/9781429454889.ch4 

 

 

Copyright ©2006. W.E. Upjohn Institute for Employment Research. All rights reserved. 

brought to you by COREView metadata, citation and similar papers at core.ac.uk

provided by Upjohn Research

https://core.ac.uk/display/217636432?utm_source=pdf&utm_medium=banner&utm_campaign=pdf-decoration-v1


99

4
Union Responses to the Challenges 
of Contingent Work Arrangements

M. Catherine Lundy
Michigan State University

Karen Roberts
Michigan State University

Douglas Becker
Visteon Corporation

There are several terms for contingent work and the activities sur-
rounding the use of contingent workers. Some of the most common 
terms are strategic staffi ng, market-mediated work, temporary help, and 
alternative work arrangement. Furthermore, contingent employment 
arrangements take many forms, including agency temporaries who 
are paid by temporary employment agencies, contract workers whose 
services are contracted out by their employer, per diem or on-call day 
workers, part-time employees, independent contractors, and the self-
employed. 

We use the term contingent work in this chapter because it best 
characterizes the challenge this shift in the employment relationship 
poses for unions. The term contingent workers was coined by Audrey 
Freedman in 1985 to refer to employees whose work is contingent on 
the variability of employers’ need for them (Nollen and Axel 1996b). 
This description expresses the essential problem for unions: the use of 
alternative work arrangements is largely an employer-driven phenom-
enon that will result in employment and earnings instability for many 
employees working under these arrangements. 

Several measures of contingent work are available. What they have 
in common are the characteristics of short-term work, variability in 
work schedule, absence of either an implicit or explicit contract, and 
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lack of worker attachment to a particular employer (Nollen and Axel 
1996a).1 Additional characteristics often are noted, such as the involun-
tary nature of such arrangements, inferior pay and benefi ts, absence of 
promotion opportunities, and lack of opportunity to build human capital 
(Barker and Christensen 1998, p. 223). 

Why Use Contingent Workers?

There are a variety of reasons for employers to use contingent work 
arrangements. Contingent workers can fi ll temporary vacancies, work 
during peak periods, and provide specialized skills needed for brief pe-
riods (Roberts and Gleason 1999). However, from the perspective of 
workers the use of contingent workers allows employers to pass on to 
workers the economic insecurity associated with changing product mar-
kets, new technologies, and the business cycle (Tilly 1992, p. 23). This 
is clearly antithetical to union goals of protecting worker earnings and 
job security. Historically, this goal has meant negotiating for long-term, 
stable employment for full-time employees, with little attention paid to 
part-time or other work arrangements (Cobble and Vosko 2000). 

The use of different kinds of contingent work arrangements rep-
resents two broad strategies by employers to gain greater fl exibility 
in their production methods. One is the very short-term, often ad hoc 
strategy of using individuals to fi ll particular jobs or accomplish spe-
cifi c tasks. Often workers under these arrangements are working side by 
side with traditional full-time workers. Examples of these arrangements 
include using workers from temporary employment agencies, casual 
day workers, and perhaps part-time workers. The other strategic use of 
contingent work typically involves a relatively large-scale, long-term 
reorganization of how work is done and who does it, and frequently is 
associated with efforts to reduce labor costs. Usually this results in work 
being moved off site. Examples of these arrangements include subcon-
tracting portions of work previously done internally, the use of leased 
workers, and privatization in the public sector. From a union perspec-
tive, both of these strategies represent a common threat: the removal of 
work from the bargaining unit. This creates two serious problems: the 
workers are no longer subject to contractual protections, and the union 
is weakened by reduced membership. 
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How Do Unions Respond to Contingent 
Employment Arrangements?

The analysis in this chapter is based on the review of standard con-
tract language in the industrial and service sectors and the public and 
private sectors. The assumption underlying our methodology is that col-
lective bargaining agreements represent the negotiated resolution at a 
point in time of the classic confl ict between management desire for full 
discretion in the use of labor and the union goal of protecting the wel-
fare of its members. Even when unions and management are working 
relatively cooperatively, a tension exists between management desire 
for unfettered authority over labor and the union objective to protect 
workers from management discretion (Sloane and Whitney 1994, p. 
458). Consequently, the content of the agreements is the operational 
articulation of that tension. 

Unions can respond to the use of contingent work by pursuing a 
strategy of exclusion or inclusion of contingent workers as refl ected in 
the language of the contract. A strategy of exclusion entails deliberately 
excluding contingent work arrangements from the bargaining unit and 
attempting to limit the employer’s use of workers outside the bargain-
ing unit. The strategy of inclusion seeks ways to include contingent 
workers in the bargaining unit and attempts to negotiate good wages 
and working conditions for those workers while protecting traditional 
full-time union members, thus eliminating the cost advantage of non-
traditional workers. 

In this chapter, examples of each strategy are discussed for tem-
porary employees, part-time employees, leased employees, and other 
categories of employees. We review union responses to employer ef-
forts to remove signifi cant numbers of workers from the bargaining unit 
through the use of subcontracting, outsourcing, privatization, and inde-
pendent contractors. We present mechanisms for inclusion of contin-
gent workers in the unit and the protection of their seniority rights and 
other benefi ts, and identify the issues that organized labor will face in 
the future. We conclude with a discussion of future research questions.
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HOW CONTINGENT WORKERS GAIN UNION 
REPRESENTATION: THE DEFINITION OF THE 
BARGAINING UNIT

When unions decide to follow an inclusionary strategy, they can 
either include contingent workers in the bargaining unit, which is the 
most common approach, or negotiate separate contracts for traditional 
and contingent workers (Sloane and Whitney 1994, p. 21). 

Selecting the Strategy of Exclusion or Inclusion

Our review of contract language suggests that the way in which 
a union responds to the threat of contingent work depends in part on 
whether the employer is a goods producer or a service producer. The 
language in the contracts of industrial or goods-producing employers is 
more likely to address subcontracting and the use of leased employees. 
These unions have pursued a strategy of exclusion which contractu-
ally excludes alternative work arrangements and attempts to limit man-
agement rights to subcontract bargaining unit work. Contract language 
in manufacturing, for example, tends to address the conditions under 
which work can be assigned outside the bargaining unit and when the 
employer can outsource. There is little language limiting the ad hoc use 
of individuals with the exception of fairly standard language about the 
number of days a temporary worker can work before becoming a per-
manent employee and a dues-paying member of the bargaining unit.

In contrast, service sector contract language is more likely to ad-
dress issues regarding the ad hoc use of individual contingent workers. 
In general, service sector unions tend to agree to include some types 
of contingent workers in the bargaining unit. As a result, the contract 
language must address a variety of issues clarifying the rights and uses 
of traditional and contingent workers in the same bargaining unit. These 
issues include distinguishing between different types of employees in-
cluded in the bargaining unit, the differential accumulation of seniority 
by employee category, and prorating benefi ts. One prominent exception 
to this service sector approach is privatization efforts by public sec-
tor employers. Over the last two decades, there has been an effort on 
the part of some state and local governments to privatize government 
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functions. Privatization is the public sector analogue to private sector 
outsourcing, since work is taken out of the bargaining unit and given 
to a separate organization. Depending on how the bargaining unit is 
defi ned, it is possible for privatization to effectively eliminate the unit 
(DuRivage, Carré, and Tilly 1998).

Deciding which approach to take is complicated by the fact that, 
in some instances, a contingent work arrangement meets the needs of 
union members (SEIU 1993). There are workers who prefer a fl exible 
work schedule so they can manage family demands, return to school, or 
for some other reason. According to the American Staffi ng Association 
(2001), 28 percent of the temporary employees placed by their member 
agencies prefer temporary work to gain fl exibility for nonwork inter-
ests, and 43 percent chose temporary work for family reasons. In its 
2001 survey, the Bureau of Labor Statistics (BLS 2001) found that 39 
percent of workers in contingent arrangements preferred these arrange-
ments to traditional work. Furthermore, 14.9 percent of full-time and 
6.8 percent of part-time workers are union members, suggesting that 
part-time workers are an important union constituency. These fi gures 
suggest that a union taking a doctrinaire approach advocating the elimi-
nation of contingent work would not serve all of its members.

Defi ning the Bargaining Unit

Organizing activities and the representation of contingent employ-
ees in the public and private sectors generally are governed by the Na-
tional Labor Relations Act (NLRA). (Some exceptions occur in states 
with separate legislation for public employees and in the few states that 
offer no collective bargaining rights at all. See SEIU [1993]). For con-
tingent workers to have the right to collectively bargain with their em-
ployer, there must be a union able to represent them. As is the case with 
traditional workers, union representation is obtained through a union 
organizing drive. 

Unions build their memberships through organizing campaigns that 
are regulated by federal or state agencies. Only one union can represent 
a group of workers at a time. Unions may specialize in the workers 
they attempt to organize. For example, some unions operate only in the 
public or private sectors, while others are organized along industrial, 
service, or craft lines. In general, unions determine their preferences for 
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who should be included in the bargaining unit based on the membership 
most likely to be successfully organized. During an organizing drive 
the union will determine the preferred bargaining unit membership and 
fi le a petition with the National Labor Relations Board (NLRB) or the 
state agency governing public sector industrial relations in that state. 
The relevant agency will determine if these workers are an appropriate 
unit for the purposes of collective bargaining. The composition of the 
unit is extremely important to both the employer and the union because 
this will be the electorate that determines the outcome of the election. 
Typically, each group attempts to create the bargaining unit that will 
best support its objectives. 

The NLRB refers to the “community-of-interest principle” when 
establishing the appropriate bargaining unit, which refers to what the 
employees within the potential bargaining unit have in common with re-
gard to wages, working conditions, and regularity of hours (DuRivage, 
Carré, and Tilly 1998). The more homogeneous the employees are ac-
cording to these criteria, the more likely it is that the board will fi nd 
that they have a community of interest and are thus an appropriate unit 
for bargaining. Using the community of interest principle, the NLRB 
rulings have identifi ed general principles or guidelines governing the 
inclusion of various types of workers within the bargaining unit (SEIU 
1993). 

If workers in contingent employment arrangements pass the com-
munity of interest test and other guidelines for inclusion, they may be 
included in a bargaining unit. Contract language suggests that unions 
address three types of contingent work arrangement: temporary em-
ployees, part-time workers, and leased workers. Other categories of 
employees also may be covered in some contracts such as student em-
ployees in university contracts. Unions must determine which aspects 
of the contract will apply to contingent workers. 

Temporary Employees

According to the NLRB, temporary employees can be included in 
the bargaining unit when they are hired or employed for an indefi nite 
period. The NLRB uses a “date to certain” test, meaning that a tem-
porary employee should be included in the unit if no certain date has 
been set for termination of employment.2 As discussed above, union 
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strategies vary in the handling of temporary employees. Our review 
suggests that, typically, although not always, service sector unions are 
more likely to use contract language that includes specifi c defi nitions of 
employee categories. However, some service sector unions use exclu-
sionary language and limit the hours of work of temporary employees. 
Industrial unions generally bargain for exclusionary contract language.

Contracts with both Sparrow Hospital in Lansing, Michigan, and 
Mercy Hospital of Buffalo, New York, provide examples of inclusive 
language. The Sparrow contract specifi cally includes regular part-time 
and per diem employees in the professional bargaining unit. 

The Hospital recognizes the Union as the sole and exclusive rep-
resentative of its full-time, regular part-time and per diem profes-
sional employees employed by the hospital for the purpose of col-
lective bargaining with the respect to rates of pay, wages, hours of 
employment and other conditions of employment.3

Because it covers such a broad spectrum of workers, the Sparrow 
agreement includes long descriptions of each category of employment. 
These descriptions are necessary to defi ne precisely the duties and rights 
of each job classifi cation. This agreement includes explicit defi nitions 
for three types of temporary workers (External Temporary Employees, 
Union Temporary Employees, and Float Employees) as well as Full-
Time and Regularly Scheduled Part-Time (Core) employees. Each of 
these descriptions details the number of hours available to be worked 
and is explicit about when an employee in each of these categories be-
comes a dues-paying regular employee.

In the agreement between Mercy Hospital of Buffalo and the Com-
munications Workers of America (CWA) the categories of employment 
also are specifi ed carefully. The categories as defi ned in Mercy and CWA 
provide an example of the explicit specifi cation of employee types:

Article 15, Purpose – A. Flexible employee is one who is hired for 
a specifi ed number of hours per week . . . Flexible Employees re-
spond to variations in workload created by increases or decreases 
in census and/or acuity. Flexible employees also provide general 
staffi ng relief for planned and unplanned absences (e.g. Paid Time 
Off).
Article 16, Section 1 – A Per Diem Employee is one who works on 
a day to day as needed basis without a guarantee of set hours per 
week and without benefi ts.
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Article 17, Section 1 – A temporary employee is an employee des-
ignated as such, hired for a specifi c job of limited duration not 
exceeding six (6) months. This period may be extended for up to 
another six (6) months by mutual agreement of the Hospital and 
the Union.4

However, not all service unions take an inclusive approach. Some 
unions exclude temporary employees from their bargaining unit and 
then try to limit the encroachment of temporary workers through con-
tract language. Kaiser Hospital in Portland, Oregon, is a good exam-
ple of this. First, they exclude temporary workers from the bargaining 
unit.

Temporary or irregularly scheduled employees shall be excluded 
from this agreement so long as they are not used to deprive regular 
employees of work time. All regular employees must be working 
before temporary or irregularly scheduled employees are used. It is 
further agreed that such employment will not result in any reduc-
tion in the number of persons employed in the bargaining unit or 
in the number of regular hours of employment of any employee in 
the bargaining unit.5

Second, a limit is placed on the period of time the services of tem-
porary workers can be used. 

A temporary employee is one who is hired from outside the Bar-
gaining Unit to work for a specifi c period of time not to exceed 
three (3) consecutive months, or to replace a permanent employee 
not to exceed (6) months or to replace an employee on Union-re-
lated leave not to exceed twelve (12) consecutive months. Specifi c 
exceptions to provide for an additional and limited time period in 
a temporary status may be made by mutual agreement in writing 
by the parties.6

This explicit limitation on the number of hours a temporary worker 
can work is seen relatively frequently in service agreements, suggesting 
that the use of short-term temporary workers is a strategy commonly 
used by service sector employers.

Most industrial contracts use the exclusionary approach. One tactic 
is defi ning normal hours of work to ensure that only full-time, regu-
larly scheduled workers are used. A typical example is LTV Steel and 
the United Steelworkers of America agreement. The hours of work are 
defi ned as 
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[t]he normal work day shall be any regularly scheduled consecu-
tive twenty-four (24) hours of work comprising eight (8) consecu-
tive hours of work and sixteen (16) consecutive hours of rest ex-
cept for such rest periods as may be provided in accordance with 
practices heretofore prevailing in the Works of the Company. The 
normal work pattern shall be 5 consecutive workdays beginning 
on the fi rst day of any 7-consecutive-day period.7

This language limits the use of nontraditional employees by restrict-
ing how hours of work will be assigned to employees. 

Part-Time Employees

According to the NLRB, regular part-time employees can be in-
cluded in a bargaining unit and are entitled to vote in an election. An 
employee is included in a unit if the employee works a suffi cient num-
ber of hours on a regular basis to have a substantial interest in the wag-
es, hours, and working conditions in the unit.8 Thus, an employee who 
works only one day a week every week as a weekend relief can be 
included in the bargaining unit. 

Unions pursuing a strategy of inclusion generally have used one 
of three tactics: including part-time workers in the bargaining unit as 
regular part-time employees, including language converting part-time 
jobs to full-time jobs, or negotiating separate contracts for full-time and 
part-time workers. For example, the language in the Sparrow Hospital 
and Michigan Nurses Association contract cited earlier includes part-
time workers in the bargaining unit. Similarly, the language in the con-
tract between Mercy Hospital of Buffalo and Communications Workers 
of America, Service, Technical, and Clerical Employees also includes 
these workers.

Article 4, Categories of Employees; Section 2 – A regular part time 
employee is defi ned as one who is regularly scheduled to work less 
than thirty-four (34) hours per week but fi fteen (15) hours or more 
per week.9

A third example is the contract between the United Food and Com-
mercial Workers, Local 951, and Meijer, Inc.

The Employer recognizes the Union as the collective bargaining 
agent for all full-time and regular part-time Grocery, Meat, Pro-
duce, General Merchandise, Warehouse and Property Services em-
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ployees at the covered units, excluding any employees of any lease 
operation, employees of any existing or future operations which 
are either not physically attached to a covered unit or are not oper-
ated within the same premises as a covered unit, Manger Trainees, 
Store Directors, Line Managers, Department Managers, Property 
Services Supervisors, Distribution Center Supervisors, Working 
Supervisors and the management to which such Managers report, 
Auditors, Registered Pharmacists, Pharmacy Technicians, Profes-
sional, Confi dential, Offi ce, Clerical, Systems Monitors, Mana-
gerial employees, Security employees and other Guards and Su-
pervisors as defi ned in the Labor Management Relations Act as 
amended and all other employees.10

The tactic of converting part-time jobs to full-time jobs is illustrat-
ed by the 1997 and 2002 contracts between the United Parcel Service 
(UPS) and the Teamsters. The 1997 Teamsters strike against UPS was 
an example of an aggressive approach to limiting employer use of part-
time workers. During this strike the Teamsters were able to generate 
public support in part because part-time work symbolizes reduced job 
security and benefi ts to much of the American public (Tilly 1998). The 
UPS-Teamsters contract clearly committed UPS to slowing the increase 
in the number of part-time jobs and beginning to convert part-time into 
full-time jobs. 

The 1997 contract was emphatic that full-time and part-time work-
ers would be included in a single bargaining unit:

All employees, Unions and the Employer covered by this Mas-
ter Agreement and the various Supplements, Riders and Addenda 
thereto, shall constitute one (1) bargaining unit. It is understood 
that the printing of this Master Agreement and the aforesaid Sup-
plements, Riders and/or Addenda in separate agreements is for 
convenience only and is not intended to create separate bargaining 
units.11

It was also clear that the purpose of including part-time workers in 
the bargaining unit was to facilitate their movement to full-time em-
ployment. 

The parties agree that providing part-time employees the oppor-
tunity to become full-time employees is a priority of this Agree-
ment. Accordingly, the employer commits that during the life of 
this Agreement, it will offer part-time employees the opportunity 
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to fi ll at least twenty thousand (20,000) permanent full-time job 
openings throughout its operations covered by this Agreement.

The result of contract renegotiation in 2002 was a UPS contract that 
has been described as “the richest contract in Teamster history” (LRA 
2002). In this contract UPS agreed to bring in-house nearly 10,000 sub-
contracted, nonunion jobs to create a pool of union jobs that would go 
to current part-timers. Thus, the Teamster agreement helped to reduce 
the gap between full-time and part-time workers by reducing wage dif-
ferentials and providing more job mobility, job security, and retirement 
security for both part-time and full-time workers. 

A third tactic unions use is to negotiate separate contracts for full-
time and part-time workers. Marriott Management Services and the 
United Catering, Restaurant, Bar, and Hotel Workers negotiated sepa-
rate contracts for workers providing food service to the Ford Motor 
Company, thereby creating two separate bargaining units. The two con-
tracts are virtually identical except for the provisions for hours of work 
and costs of benefi ts to employers.12

In the industrial sectors, the contract language is more likely to be 
exclusionary. One tactic to eliminate part-time workers from the bargain-
ing unit is to defi ne the hours for shift work so that part-time employ-
ment is prohibited. This strategy is illustrated by LTV Steel contract. 

The normal work day shall be any regularly scheduled consecu-
tive twenty-four (24) hour period comprising eight (8) consecutive 
hours of work and sixteen (16) consecutive hours of rest except for 
such rest periods as may be provided in accordance with practices 
heretofore prevailing in the Works of the Company.13

Leased Employees

Leased employees are workers on the payroll of one employer (the 
leasing fi rm) who are supplied to another employer (the client employ-
er) based on a contract negotiated between the two employers. Leased 
employees can be included in the bargaining unit of the client employer 
if the client employer and leasing company are deemed to be “joint em-
ployers.” Joint employment occurs if the two employers share and co-
determine matters governing the essential terms and conditions of em-
ployment. The essential terms and conditions of employment typically 
include hiring, fi ring, discipline, supervision, direction, and scheduling 
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of work. To establish joint employer status, one must show that both 
employers meaningfully affect some or all of these matters relating to 
the employment relationship. 

The NLRB has found that two employers are joint employers where 
regular and leased employees have the same supervision, perform es-
sentially the same tasks, have functionally integrated work, and receive 
the same wages (Jenero and Spognardi 1995). Joint employment pro-
vides limited protection to workers because the NLRA does not prohibit 
the client employer from failing to renew a subcontract, thus eliminat-
ing the leased workers from the bargaining unit (DuRivage, Carré, and 
Tilly 1998). However, leased employees included in the bargaining unit 
are eligible to vote in NLRB elections to determine whether they are 
represented by a union. Consequently, leased employees who tradition-
ally receive fewer benefi ts than regular employers would have the right 
to unionize as a means of improving their terms and conditions of em-
ployment. 

Other Employee Categories

Unions also may seek to include other categories of employees in 
collective bargaining contracts to manage contingent work. For exam-
ple, students may be included in a bargaining unit depending upon their 
communities of interest. A student working after school on a regular 
schedule can be included in the unit as a regular part-time employee. 

The inclusion of students in an agreement is illustrated by the con-
tract between the Board of Regents Montana University System and 
the Montana Faculty Association. Since students are a major part of the 
university labor force, the union has included them as a tactic to control 
this form of employment.

Any student who is employed as a “temporary” employee on a 
“full-time” basis for seven hundred (700) or more hours in any one 
fi scal year, and is doing work within the position description of a 
classifi ed position within a bargaining unit, or doing work which 
is within the described scope of work of a bargaining unit, shall 
be required, as a condition of continued employment, to pay the 
equivalent of initiation fees and/or monthly dues, or a service fee 
in lieu of dues, to the union in accordance with Article 11, Section 
A of this agreement.
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Furthermore, the contract includes language that specifi es under 
what circumstances the university can use students as employees.

In keeping with the federal and state policies of providing employ-
ment for students to provide economic opportunity to obtain fur-
ther education, and in order to make available to students the ben-
efi ts of state and federal work-study and fi nancial aid programs, 
the employer shall continue to employ students.14

However, the contract makes certain that student workers will not 
encroach on protected union positions. 

Students shall not be hired into any position, which would result in 
the displacement of any employee.

In the LTV Steel and the United Steelworkers of America contract 
student employment also is addressed. In an appendix to the contract on 
student employment in the summer, language establishes limitations on 
the period of employment and protects core jobs from being fi lled by 
student workers.

During the term of the labor agreement, the probationary provi-
sions of the Labor Agreements shall be modifi ed as follows for stu-
dents hired for summer employment on or before May 1 provided 
those students terminate their employment on or before September 
15 of the same year.15

Other types of nontraditional employees also may be included in 
the bargaining unit under specifi ed circumstances. On-call employees 
may be included in a bargaining unit if the employee works regularly, 
such as those needed by a large employer that has regular absences 
to be fi lled. Seasonal workers, such as resort or agricultural workers, 
may be included in a bargaining unit of regular full-time employees if 
the seasonal workers have a reasonable expectation of returning each 
season. Retirees who work regularly may be included in the bargaining 
unit even if working a limited number of hours. 

The NLRB uses a test to determine whether a trainee who might be-
come a supervisor or fi ll a management position is eligible to vote. This 
eligibility is determined by: 1) the kind of work being done, 2) whether 
work is done under the same conditions and for the same pay as other 
employees, 3) whether special training is required, 4) whether there 
is an eventual guarantee of a top management job, and 5) the length 
of the training period (Schlossberg and Scott 1983, p. 250). In a re-
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cent decision concerning a Massachusetts teaching hospital, the NLRB 
overruled a long-standing precedent about doctor trainees who are now 
considered employees under federal law. The NLRB found that doctor 
trainees were employees because they were involved in a master-ser-
vant relationship that provided services for the hospital, received com-
pensation for working in the physician-training program, and received 
fringe benefi ts similar to other employees. This change in board opinion 
opens up a new area for union organizing (Ruskin Moscou Faltischek, 
P.C. 2003).

Probationary employees with a reasonable expectation of complet-
ing their probationary periods and being permanently hired also are in-
cluded in a bargaining unit.

UNION EFFORTS TO LIMIT USE OF CONTINGENT WORK: 
RESPONSES TO SUBCONTRACTING, PRIVATIZATION, 
AND INDEPENDENT CONTRACTORS

The two major large-scale contingent work arrangements used by 
employers are subcontracting and privatization. Subcontracting, also 
called outsourcing, is the contracting out of a portion of the employer’s 
work that was previously done in-house, such as janitorial services. It 
can occur in both the private and public sectors. Privatization is giving 
to private individuals or corporations the assets or functions that were 
previously performed by state or local government employees. It occurs 
only in the public sector (Bilik 1990). An example is contracting with a 
private company to run a correctional institution. In addition, employers 
in both the private and public sectors also use independent contractors. 
All of these contingent work arrangements are perceived by unions as 
eroding the strength of the bargaining unit and consequently reducing 
unions’ ability to protect their members.

Subcontracting

One major goal of collective bargaining for industrial unions is to 
negotiate language that continues the work of the bargaining unit and 
limits the use of outside workers. Traditionally this has been done by 
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negotiating language that excludes contingent workers from the bar-
gaining unit and blocks or limits the ability of management to subcon-
tract work to outside companies and vendors. However, in recent years 
unions such as the United Automobile Workers (UAW) have recognized 
the importance of helping the employer remain competitive in a global 
market. As a consequence, unions have used different tactics, such as 
negotiating early involvement in outsourcing planning, to limit the im-
pact of subcontracting on the job security of their members. 

Under the NLRA, contractual limits on the employer’s ability to use 
contingent workers are a mandatory subject of bargaining. This means 
that the union may bargain over these issues to the point of impasse and 
then, if necessary, strike to obtain an agreement from the employer. The 
NLRB has ruled that if the type of subcontracting clause sought by the 
union is lawful, an employer has an obligation to bargain with the union 
over the issue of subcontracting unit work when subcontracting will 
adversely affect the bargaining unit (Helper 1990). 

The variations in the strength of the contract language indicate that 
some unions have been more successful than others in negotiating limi-
tations on subcontracting. One example of strong language limiting the 
use of subcontracting is seen in American Axle and Manufacturing, Inc. 
and the UAW contract.

In no event shall any seniority associate who customarily performs 
the work in question be laid off as a direct and immediate result 
of work being performed by any outside contractor on the plant 
premises.16

The agreement between the United Steelworkers of America 
(USWA) and LTV Steel is an example of weaker language that pro-
vides management the latitude to use subcontractors while generally 
acknowledging a spirit of limiting the use of subcontracting. Although 
the USWA contract states that the guiding principle should be to keep 
work in the bargaining unit, many areas are left to the discretion of 
management. 

The parties have existing rights and contractual understandings 
with respect to contracting out. These include the existing rights 
and obligations of the parties which arose before the parties in-
cluded specifi c language in their collective bargaining agreements, 
the arbitration precedents which have been established before and 
since the parties included specifi c provisions addressing contract-
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ing out in their collective bargaining agreement, and the agree-
ments resulting from the review of all contracting out work per-
formed inside or outside the plant under the provisions of the In-
terim Progress Agreement dated January 31, 1986. In addition, the 
following provisions shall be applicable to all new contracting out 
issues arising on or after the effective date of this agreement.

The General Motors Corporation and the International Union of 
Electronic, Electrical, Salaried, Machine & Furniture Workers AFL-
CIO contract is another example where management retains consider-
able discretion in the use of subcontracting. The contract includes a 
general acknowledgment that management will not use outside workers 
unless necessary.

The corporation states that it will make a reasonable effort to avoid 
contracting out work which adversely affects the job security of its 
employees and that it will utilize various training programs avail-
able to it, whenever practicable, to maintain employment opportu-
nities for its employees consistent with the needs of the corpora-
tion.17

However, there is additional contract language that includes a pro-
vision requiring management to provide advance notice in writing of 
its intention to subcontract: “In all cases, except where time and cir-
cumstances prevent it, Local Management will hold advance discussion 
with and provide advance written notice to the Chairperson of the Shop 
Committee.”18

A loophole remains for management in the words “where time and 
circumstances prevent it.” Nevertheless, the inclusion of a written justi-
fi cation for subcontracting is a signifi cant limitation on management.

More recently unions have used tactics to ensure their early involve-
ment in planning for subcontracting to limit its impact and protect the 
job security of their members. For example, the 1996 contract language 
from the UAW and General Motors negotiations is very explicit about 
the tendency toward subcontracting while demonstrating the ability of 
the union to limit that trend. This language ensures income security 
protection for workers by involving the union in the process.

During the life of the current Agreement, the Corporation will ad-
vise, in writing, the Union members of the Sourcing Committee of 
the Labor Policy Board meeting results relative to sourcing recom-
mendations, including the number of potential jobs affected. Addi-
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tionally, data regarding incoming and outgoing work will be given 
to the International Union in a quarterly meeting. (The Corpora-
tion will provide inquiry access to the International Union through 
the use of a computer terminal.) In this manner, the parties can 
judge the success of mutual efforts toward improved job security. 
The Corporation agrees to incorporate the procedures and struc-
ture outlined herein when making sourcing deter minations during 
the current Agreement.19

The language refl ects not only union concerns about job security 
but also its respect for management concerns about productivity. This is 
an important shift in position for the UAW since it refl ects the recogni-
tion of the need for the employer to be economically competitive. It also 
provides the union with the opportunity to demonstrate its support of 
improvements in productivity by creating a cooperative labor relations 
environment.

This contract also addresses the extent to which management can 
use outside vendors for equipment maintenance. 

Employees of any outside contractor will not be utilized in a plant 
covered by this Agreement to replace seniority employees on pro-
duction assembly or manufacturing work, or fabrication of tools, 
dies, jigs and fi xtures, normally and historically performed by 
them, when performance of such work involves the use of Corpo-
ration-owned machines, tools, or equipment maintained by Corpo-
ration employees.20

This language ensures protection for senior employees by limit-
ing the duties open for subcontracted work. It also restricts contract 
workers from using GM equipment, thereby limiting the use of contract 
workers on the shop fl oor. But the next section of the agreement builds 
in fl exibility for management to contract out repair work:

The foregoing shall not affect the right of the Corporation to con-
tinue arrangements currently in effect; nor shall it limit the fulfi ll-
ment of normal warranty obligations by vendors nor limit work 
which a vendor must perform to prove out equipment.21

This language provides a loophole for management to continue the 
use of outside vendors but also indicates that the union will attempt to 
place some conditions on management. 

A separate UAW-GM contract provides another example of the rec-
ognition by the unions of the need to support productivity improvements. 
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The UAW has developed programs to provide income security and en-
courage union locals to form “productivity coalitions” to compete for 
work that management might otherwise outsource. One such program, 
referred to as the Job Opportunity Bank Security (JOBS) Program, has 
been negotiated between the UAW and the Big Three automakers. The 
General Motors Corporation and UAW contract language provides an 
example of increased job security through a JOBS Program, while not 
explicitly prohibiting the use of subcontractors. It “protects eligible em-
ployees against layoff for virtually any reason except volume-related 
market conditions.”22

Unions have consistently argued that their membership can do most 
of subcontracted work if given the proper equipment. Language such 
as that for the JOBS program provides a formal mechanism for them to 
demonstrate their productivity.23 Implied in this language is the guaran-
tee that core employees will not be replaced due to subcontracting as 
long as they meet productivity standards.

The above examples of contract language range from strong state-
ments prohibiting subcontracting to full management discretion over 
subcontracting decisions. In a few cases the union has been able to 
entirely prohibit the use of subcontractors. However, in general most 
contracts indicate that management retains this right to varying de-
grees. The effectiveness, therefore, of these provisions varies with the 
strength of the union local and the intransigence of management. The 
most promising resolution of this tension between the employer’s need 
for fl exibility and the union’s need for job security appears in the UAW-
GM JOBS Program. This program gives the union the opportunity to 
demonstrate the productivity of its workers and their ability to do jobs 
that would otherwise be subcontracted outside the company. 

Privatization 

Similar to private sector unions, public sector unions are facing a 
variety of actions on the part of employers to reduce their workforc-
es. By reclassifying and relocating positions, public sector unions are 
moving work beyond the reach of bargaining agreements and personnel 
policies. While the term “subcontracting” is used in the private service 
and manufacturing sectors, “privatization” refers to the same actions in 
the public sector. 
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In the current antigovernment environment, where limiting the size 
and power of government is a popular bipartisan goal, the privatization 
of government services often is advocated as a way to provide these 
services more effi ciently. However, privatization removes unionized 
employees from the public sector union. This erosion of public sec-
tor bargaining units is especially troublesome to unions in the United 
States because the public sector has been the only economic sector in 
which union membership has grown over the past quarter century. In 
2001, 37.4 percent of government workers were members of unions, 
compared to 9.0 percent among private sector employers (BLS 2001). 

Unions have two major concerns about privatization: 1) that privati-
zation will undermine wage and benefi t standards and reduce the num-
ber of full-time public sector jobs, and 2) that privatization will result 
in the deterioration of the quality of public services since these will be 
delivered by organizations motivated by profi t and cost control rather 
than a service orientation.

A wide range of state services have been privatized, including men-
tal health, parks and recreation, employment security, education, data 
processing, police, vehicle registration, corrections, and airport services 
(Bilik 1990). Mirroring their private sector counterparts seeking to con-
trol subcontracting, public unions have developed proactive strategies 
to counteract privatization, such as identifying the early signs of priva-
tization efforts in order to bargain, strong contract language prohibiting 
or limiting privatization, and legislative solutions. In addition, many 
unions also are using legal remedies as an ongoing tactic. An example 
is seeking court injunctions to stop employer actions opposed by the 
union.24

One example of the use of legal solutions is seen in the actions of 
Michigan State Government Local UAW 6000 in its opposition to the 
privatization of the Michigan Department of Corrections Health Care 
Unit. The department concluded a bidding process aimed at examining 
the feasibility of subcontracting health care unit staffi ng at fi ve facili-
ties to a private sector company (Michigan Department of Corrections 
1999). The union opposed this measure because it would put the De-
partment of Corrections’ health care system under the jurisdiction of a 
private company and remove the current health care providers from the 
bargaining unit. UAW Local 6000 representatives testifi ed before the 
Michigan Senate Committee on Corrections Allocations stating that 
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[t]he department wants to make physicians and PA’s the gatekeep-
ers of managed care systems. There seems to be a clear and direct 
confl ict of interest, when the gatekeeper of a system is an em-
ployee of that same system. Local 6000 strongly urge you to stop 
the privatization of physicians and physicians’ assistants. (Rivera 
2000)

The union also contended that it is better to keep jobs within the 
system to ensure the quality of the service. It further argued that there 
is no conclusive research to document that privatization will result in 
cost savings (Rivera 2000). The Department of Corrections’ action is 
currently being grieved before the State Civil Service Commission. 

Independent Contractors

Another employer tactic is the conversion of current employees 
into independent contractors (Coalition for Fair Worker Classifi cation 
1994). Independent contractors are excluded from the defi nition of em-
ployee under Section 2(3) of the NLRA and therefore are considered 
part of the contingent workforce. Independent contractors are gener-
ally distinguished from employees based on the amount of control the 
employer exercises over how a person does the work. However, there 
is often confusion about who is truly an independent contractor. Conse-
quently, misclassifi cation has been a frequent problem, as discussed in 
more detail in Chapter 5. 

The impact of misclassifi cation on employees is illustrated by the 
experience of reporters and photographers working for the Philadelphia 
Inquirer. The 175 employees who covered the news in the city’s subur-
ban bureaus were assigned stories and deadlines by managing editors. 
However, for many years the Inquirer classifi ed the city reporters and 
photographers as full-time employees, while classifying the suburban 
workers as “independent contractors.” As a consequence the suburban 
workers did not qualify for health or pension benefi ts and were respon-
sible for paying their own employment taxes. It was not until the subur-
ban employees joined the Newspaper Guild/Communications Workers 
in 1997 that they were classifi ed as Inquirer employees.

The AFL-CIO has responded at a national level by backing fed-
eral legislation making misclassifi cation more diffi cult. Under current 
law, a 20-factor IRS formula is used to determine whether a worker 

Ch. 4.indd   118Ch. 4.indd   118 4/11/2008   11:32:39 AM4/11/2008   11:32:39 AM



Union Responses to the Challenges of Contingent Work Arrangements   119

is classifi ed as an employee or independent contractor. The Indepen-
dent Contractor Classifi cation Act of 2001 addresses the worker-clas-
sifi cation issue by creating a new section 3511 of the Internal Revenue 
Code to simplify the criteria used to distinguish between employees 
and independent contractors. It requires employers to reclassify as 
full-time employees many workers currently considered independent 
contractors (AFL-CIO 2002). The act reduces the classifi cation test to 
three criteria. Workers will be considered independent contractors if 
1) their employers have no right to control them, 2) they can make their 
services available to others, and 3) they have the potential to generate 
profi t and bear signifi cant risk of loss. 

BARGAINING ON WAGES, SENIORITY, AND BENEFITS 
FOR CONTINGENT WORKERS

Once employees in a workplace have voted to be represented by a 
union, an employer is required by law to bargain with the union as the 
sole representative of the workers. The duty to bargain imposed by the 
NLRA entails a requirement of the employer to bargain in good faith on 
hours, wages, and conditions of work, which generally includes senior-
ity and nonwage benefi ts. The union, on the other hand, is obligated by 
the “Duty of Fair Representation” to represent the interests of all of its 
members (Feldacker 1990, p. 352). 

During contract negotiations unions consider the advantages, dis-
advantages, and effects on the different groups in its membership of the 
various clauses being discussed for inclusion in the collective bargain-
ing agreement. Typically the union will have to make some decisions 
that favor some bargaining unit employees over others. However, as 
long as the union does not act in an arbitrary, capricious, discriminatory, 
or perfunctory manner, its legal obligations are fulfi lled. Because of the 
differing interests within the bargaining unit, some negotiated language 
may have an adverse effect on contingent workers. Important issues 
regularly negotiated that affect contingent workers are wages, seniority, 
and nonwage benefi ts, including medical care, disability coverage, and 
sick leave.
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Wages

Unions use two strategies to raise wages for contingent workers. 
The fi rst and most direct strategy is the inclusion of these workers in 
the bargaining unit so the discussion of their wages is included in ne-
gotiations. Examination of recognition clauses in collective bargaining 
agreements suggests that this approach is most often used for part-time 
workers. More rare is language covering wages for non–bargaining unit 
workers. The Teamster-UPS agreement settled in July 2002 (discussed 
earlier) was an example of a union using a strike to achieve consider-
able gains for part-time members. 

While full-time workers will receive wage increases of $5 per hour 
over the life of the six-year agreement, part-time workers will re-
ceive $6 per hour over the life of the agreement, achieving a long-
term Teamster goal of reducing the gap between full-time and part-
time wages. (LRA 2002) 

In a 2002 settlement, the Service Employees International Union 
(SEIU) negotiated a contract for janitors in downtown Boston with 
wages equal to the hourly rate of full-time workers (Bureau of National 
Affairs 2002). 

Another union strategy is to support public policy changes and 
living wage ordinances to improve wages for all contingent workers 
(Carré and Joshi 2000). The Association of Community Organizations 
for Reform Now (ACORN), the oldest and largest grassroots organiza-
tion of low- and moderate-income people, is an example of this type of 
support. ACORN, which has 100,000 members in over 30 cities, argues 
that when public dollars are used to subsidize employers, these employ-
ers should not be permitted to pay their workers less than a living wage 
(ACORN 2003). 

Seniority

Seniority is a defi ning principle of unionism. Employees with the 
longest period of service with the organization receive the greatest job 
security, improved working conditions, and frequently greater entitle-
ment to employee benefi ts (Sloane and Whitney 1994). Under most 
collective bargaining agreements, seniority is the basis for determining 
pay, job opportunities and assignments, the right to paid time off, recalls 
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after layoffs, overtime options, and other nonmonetary aspects of work. 
An employee’s relative seniority status in the company usually depends 
on three basic considerations: when seniority begins to accumulate, the 
effect of changes in work assignments on seniority, and the effect of 
interruptions in employment on seniority.

Determining whether and how seniority can be accumulated for 
contingent workers remains a challenge to unions. Due to the impor-
tance of seniority in determining the economic welfare of full-time 
workers, many unions are reluctant to grant seniority rights to tempo-
rary workers. However, when seniority rights have been successfully 
negotiated for contingent workers, these rights generally are accrued on 
a prorated basis. One common feature of contract language governing 
part-time workers is that they never accumulate more seniority than 
full-time workers. This approach is illustrated by the United Food and 
Commercial Workers, Local 951, and Meijer, Inc. contract. 

7.3—Seniority shall be of two (2) types, full-time and part-time. 
Full-time seniority shall be convertible to part-time. Full-time se-
niority shall not accumulate during periods of part-time jobs, and 
part-time seniority shall not be convertible to full-time seniority if 
a part-time employee becomes full-time. Part-time seniority shall 
not be lost by transfer to full-time work. In no case will part-time 
employees accumulate seniority over full-time employees.25

In the American Red Cross and Service Employees International 
Union contract, per diem employees are allowed to accumulate senior-
ity but at a slower rate than full-time workers.

Per diem nurses shall be placed on the seniority list calculated on 
fi fty percent (50%) of length of service with the Employer as a per 
diem nurse plus any seniority earned within any other classifi ca-
tion covered by the Agreement.26

This language ensures that for the purposes of layoff and recall 
these employees are the last on the list to be returned to work.

Sparrow Hospital and the Michigan Nurses Association allow tem-
porary workers to accumulate seniority if they convert to either full-
time or part-time status. Their seniority date is the date they convert to 
permanent status, not the date on which they began as temporaries.

Section 10.4—Employees hired for a limited period of time not 
to exceed a total of six (6) months shall be classifi ed as temporary 
employees. Such temporary employment may be extended by the 
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Human Resources Director or designee if such extension is nec-
essary. A temporary shall be treated as a probationary employee 
under this agreement. In the event a temporary employee is reclas-
sifi ed to full time to part-time status, the date of hire in the new 
classifi cation shall be the date of hire as a temporary employee.27 

These examples indicate that unions clearly favor their full-time 
members with continuous service over those who work under contin-
gent arrangements. It also suggests, however, that unions are trying to 
negotiate the protection that comes with seniority for contingent work-
ers, although on a less preferential basis. 

Benefi ts 

When unions include contingent workers in their membership, 
there are two reasons to negotiate benefi ts for their contingent mem-
bers. First, these benefi ts enhance worker welfare, which is a central 
union objective. Second, one important strategic response to the use by 
employers of contingent workers is to try to eliminate the cost advan-
tage of contingent work arrangements. The closer the cost of noncore 
contingent workers to the cost of employing traditional core workers, 
the less attractive contingent work is to management. The types of ben-
efi ts commonly included in contracts are health care and dental insur-
ance, paid time off, including disability pay and sick leave, and holiday 
pay. Our review suggests that prorated health care benefi ts are offered 
to contingent workers more often than other types of benefi ts. 

The Sparrow Hospital contract is among the most generous in its 
treatment of contingent workers to support the recruitment and reten-
tion of registered nurses. It provides benefi ts to both full- and part-time 
employees. As seen in the language below, the employer pays the full 
medical health care premium for all workers and only prorates dental 
benefi ts.

Flexcare Plan
Section 33.1—Purpose. To provide full-time, part-time, and per 
diem employees with tax-free reimbursement for health care and 
dependent care expenses incurred on behalf of Plan participants, 
spouses, and dependents, and to allow participants to provide for 
additional expenses on a pre-tax basis through voluntary wage/sal-
ary reductions.28
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Dental Insurance
Section 32.1—All full and regular part-time employees (normally 
scheduled to work 32 or more hours per pay period) are eligible to 
enroll for dental insurance.
Section 32.2—The Employer will pay 100% of the premium for 
single coverage and 90% of the premium for applicable dependent 
coverage for eligible full-time employees. The Employer will pay 
100% of the premium for single coverage for part-time employ-
ees. Eligible part-time employees pay the full cost for dependent 
coverage.29

The agreement between 1199W/United Professionals for Quality 
Health Care and the State of Wisconsin is more typical in the health 
care coverage provided to part-time workers (referred to here as project 
workers). 

Article VI–Employee Benefi ts, Section 1, Health Insurance:
The Employer agrees to pay 50% of the above listed contributions 
amounts for insured employees in permanent part time or project 
positions defi ned under 230.27, who are appointed to work at least 
600 but less than 1,044 hours per year.30

Another example of a contract providing health care coverage is in 
the United Food and Commercial Workers, Local 951, and Meijer, Inc. 
contract. Benefi ts for part-time workers are not as extensive as those 
given to full-time employees, but the union did negotiate partial health 
care insurance for its part-time workforce.

Article 11: Employee Benefi ts:
Part-time employees are eligible for benefi t coverage for the Com-
prehensive 200 Medical Plan (COMP200).
Medical Plan (including prescription drug coverage), the Dental/
Optical Plan, and the required weekly pre-tax contribution rates 
for health coverage are set forth in this subsection 11.1J.31

Although there is some variation in the generosity of the health 
benefi ts, these examples suggest that, when unions include contingent 
workers in the bargaining unit, they are able to negotiate at least partial 
medical benefi ts for them. To the extent that the contracts reviewed here 
are typical, they indicate that unionized contingent workers receive bet-
ter health care coverage than nonunionized workers (BLS 2001). 

Contracts also vary in how generously they provide for paid time 
off, including disability pay and sick leave, and holiday pay. The Uni-
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versity of Michigan nurses contract with the University of Michigan 
allows part-time workers to receive long-term disability benefi ts.32

Sick leave benefi ts also are provided to part-time employees in the 
agreement between American Red Cross, Southeastern Blood Services 
Region, and the Michigan Council of Nurses and Health Care Profes-
sionals, Service Employees International Union, Local 79.

Employees will earn sick leave benefi ts at the rate of one and two-
thirds days per month of service. Employees may accrue up to 
ninety days of sick leave. Part-time employees shall receive the 
proportion of sick leave, which the average days worked per week 
bear to the full-time employees’ fi ve-day week.33 

Unlike full-time employees, part-time union members generally are 
unable to receive time and a half or double time for working on holi-
days. This can be seen in the language from two contracts shown below. 
The agreement between Sparrow Hospital and the Michigan Nurses As-
sociation shows that contingent workers are only paid for holidays if 
they work and only then at straight-time hourly rates.

Article 35, Holidays
Section 15.2 B. Part-time and per diem employees receive the base 
rate of pay for each hour actually worked on each of the six holi-
days as they occur. Holiday pay is paid for hours worked in excess 
of a full shift (i.e. 8 hours, 10 hours, or 12 hours).34

In the Kroger and United Food and Commercial Workers, Local 
951, Western Michigan Clerks agreement, contingent workers do re-
ceive some holiday pay if they have worked as scheduled both before 
and after the holiday. However, this limits their ability to take extended 
time off during holidays without losing pay.35

FUTURE CHALLENGES FOR UNIONS 

The discussion in this chapter has highlighted the challenges unions 
face in their efforts to contain or manage the use of contingent work ar-
rangements by employers. These approaches, particularly those used by 
industrial unions, still refl ect a historical orientation toward traditional 
employment arrangements (Zalusky 1986). As a result, most unions re-
main structured to protect job and income security for full-time work-
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ers, particularly male workers in blue-collar jobs such as manufacturing, 
mining, construction, and transportation, whose relative importance in 
the economy is declining. 

If unions want to grow in membership numbers and relative im-
portance in the labor force, they must fi nd ways to meet the needs of 
a workforce that is about 50 percent female—three-quarters of which 
is working in the service sector. Furthermore, with a 76 percent labor 
force participation rate among women between the ages of 25 and 54 
who worked in 1998 and 62 percent of women working with children 
under the age of six, fl exibility and alternative scheduling arrangements 
must be addressed (Fullerton 1999; Hayghe 1997). Worker demands for 
family-friendly policies and fl exible schedules combined with employ-
ers’ desire for workforce fl exibility are forcing unions to rethink their 
adherence to the traditional employment relationship as the sole mecha-
nism for gaining economic security (Nussbaum and Meyer 1986). As 
discussed earlier, some unions in the service sector have already begun 
the process of adapting to the changing demographic characteristics of 
the labor force by including contingent workers in their bargaining and 
negotiating their wages and prorated benefi ts.

Unions will continue to be concerned about the negative impact 
of part-time and alternative employment arrangements on all aspects 
of economic welfare. However, unions must address these concerns in 
an environment in which some employers have legitimate needs for 
alternative arrangements and some workers prefer them. In facing these 
challenges, unions cannot afford to take an exclusionary approach that 
protects only the “haves” of the workforce. 

DIRECTIONS FOR FUTURE RESEARCH

Using the lens of negotiated contract language, this chapter has re-
viewed strategies for inclusion and exclusion used by unions to cope 
with the challenges created by contingent work. What is clear from this 
review is that organized labor has not devised a consistent strategy for 
handling contingent work. Research can explore four important ques-
tions that will provide guidance to unions on appropriate future strate-
gies for managing contingent work. 
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First, investigation has rarely focused on why union locals pursue 
an exclusionary or inclusionary strategy and the factors infl uencing this 
decision. It is necessary to analyze the impact of factors such as the 
demographic characteristics of the workforce and member preferences 
for nontraditional work schedules, as well as the internal politics of the 
union, in the decision to exclude or include part-time workers. For ex-
ample, evidence indicates that women are more likely to work part time 
or in some form of alternative work arrangement to balance work and 
family responsibilities. The greater concentration of women in service 
occupations may partially explain the contract language negotiated by 
service sector unions. 

The American Federation of Teachers (AFT) executive council has 
long been concerned about the use of part-time faculty employment. 
The AFT notes that the use of part-time faculty jeopardizes the quality 
of education and is used to threaten full-time faculty. The union argues 
that these part-time positions

. . . provide the cheap, no-strings-attached labor which makes it 
unnecessary to declare regular positions open, enables an institu-
tion to staff classes even though faculty are denied tenure, reduces 
the proportion of a department entrusted with decision-making, 
and intensifi es the burden of committee work and departmental 
governance for full-time faculty. (AFT Higher Education 2000)

A detailed case study can help unions understand why there have 
been so few examples of successful union activities on behalf of part-
time faculty. It has been argued that success has been limited in part be-
cause neither universities and colleges nor their full-time faculties have 
been willing to make equity for part-time faculty a negotiating priority 
(Leatherman 2000). In July 2002, the UAW won the right to represent 
more than 4,000 part-time faculty members at New York University, 
creating the largest adjunct-only union in the nation at a private univer-
sity (Smallwood 2002b). Adjunct faculty at the University of Massachu-
setts at Boston, assisted by the local chapter of the Chicago Coalition 
of Contingent Academic Labor (COCAL), pressured the local union to 
negotiate for higher pay and greater equity. With this success, COCAL
 would like to move beyond this campus to the other 58 colleges and 
universities that lie within a 10-mile radius of Boston (Leatherman 
2001). 
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 A second related research topic is determining the effectiveness 
of various forms of language in protecting bargaining unit work while 
meeting the needs of the membership for fl exibility. It is sometimes 
argued that contingent work actually protects “good” jobs by insulating 
core workers from market variability (Mitchell 1986). However, a care-
ful evaluation of this argument is needed.

A third area for investigation by researchers is the successes and 
failures in unionizing part-time and other contingent workers in other 
countries, which can provide guidance for future negotiating and or-
ganizing strategies in the United States. For example, Japanese unions 
are faced with the same dilemma as unions in the United States. In 
2000 their membership fell by 2.8 percent, partially because they con-
centrated their attention on regular full-time employment and failed to 
adjust to the diversifi cation of employment arrangements toward more 
part-time and other nonregular forms of employment (Euroline 2002a). 
The Canadian experience contrasts with that of Japan. Zeytinoğlu 
(1992) conducted a survey of 188 employers in Ontario, Canada, who 
had collective bargaining contracts covering both “full-time and part-
time workers who are in the same occupation and who perform the 
same or substantially similar tasks.” This survey found that the major 
reason employers included both groups in their contracts was the desire 
for fl exibility in scheduling work that part-time workers make possible. 
Research on collective bargaining practices in other countries that iden-
tifi es lessons learned will be useful to U.S. unions.

Finally, future research should explore how public policy can be 
integrated with collective bargaining to protect part-time workers as 
well as those in other alternative work arrangements. Experiences in 
other countries can provide useful insights and models for the United 
States. For example, in the European Union (EU), some legislation and 
collective bargaining agreements have been designed to regulate part-
time work in a complementary fashion. The European Trade Union 
Confederation (ETUC) believes that part-time work should be made 
more attractive and acceptable for workers while also providing the as-
surance of “decent social protection” (Euroline 2002b). If unions want 
to rebuild their memberships, they must fi nd ways to unionize part-time 
workers. The research outlined in this chapter should provide insights 
into the appropriate strategies for success.
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Notes

The authors wish to express their sincere thanks to Danny Hoffman, specialist in the 
Michigan State University Labor Education Program, and Sharon A. Riviera, secretary/
treasurer of UAW Local 6000, for their time and support; and appreciation to the par-
ticipants in the Michigan State University and University of Illinois Labor Education 
Programs National Conference for Labor Representatives in the Health Care Industry, 
April 2–4, 2000, in Lake Buena Vista, Florida, for their comments about the current 
state of unions and contingent work.

 1.  The Bureau of Labor Statistics (BLS) biennially collects information on contin-
gent employment and alternative work arrangements. The defi nitions used by the 
BLS are discussed in detail in Chapter 2.

 2. The NLRB considers several factors in determining the existence of a commu-
nity of interest, including whether the employees:

• Perform similar types of work and have similar training and skills, such as 
craft work, clerical work, or production and maintenance work;

• Work in the same location and/or interchange and have regular work con-
tact with each other;

• Perform integrated production or service functions;

• Enjoy similar working conditions, such as working the same hours or shift 
schedules, using the same locker room and cafeteria facilities, or being 
subject to the same personnel policies or work rules;

• Have similar wage and benefi ts schedules; and 

• Have common supervision or centralized control over personnel policies 
or day-to-day operations (Feldacker 1990, p. 46).

 3. Sparrow Hospital and the Michigan Nurses Association, Collective Bargaining 
Agreement, 2004–2007, Article 1. Recognition, 2.

 4. Mercy Hospital of Buffalo and Communications Workers of America, Service, 
Technical and Clerical Employees, Collective Bargaining Agreement, 2004–
2008, Article 4, Categories of Employees, 14.

 5. Kaiser Foundation Hospitals, Kaiser Foundation Health Plan of the Northwest, 
and Oregon Federation of Nurses and Health Care Professionals, Local 5017 
AFT-FNHP-AFL/CIO, Collective Bargaining Agreement, 2005–2010, Article 7, 
Section D, p. 4.

 6. Ibid., 12.
 7. LTV Steel and the United Steelworkers of America, Collective Bargaining 

Agreement, 2004–2008, Section X, Coverage, p. 94.
 8. At one time the board held that an employee had to work a certain percentage of 

the workweek to be classifi ed as a regular part-time employee, but that rule is no 
longer followed. See Feldacker (1990, p. 52).
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 9. Mercy Hospital of Buffalo and Communications Workers of America, Service, 
Technical and Clerical Employees, Collective Bargaining Agreement, 2004–
2008, p. 12.

 10. United Food and Commercial Workers, Local 951, and Meijer, Inc., Collective 
Bargaining Agreement, 2003–2007, Article 2, Coverage, R-2.

 11. United Parcel Service and International Brotherhood of Teamsters Collective 
Bargaining Agreement 2002–2008 and Michigan Supplemental Agreement, Au-
gust 1, 2002.

 12. Marriott Management Services and the United Catering, Restaurant, Bar and 
Hotel Workers Local Union 1064, R.W.D.S.U., AFL-CIO, Collective Bargaining 
Agreement, 1998–2001 (1998), p. 10.

 13. See Note 7.
 14. The Board of Regents Montana University System and the Montana Faculty 

Association, Collective Bargaining Agreement, 2003–2005, Article I Section B 
– Student Workers, p. 45.

15. LTV Steel and the United Steelworkers of America, Collective Bargaining 
Agreement, 2004–2008, Section X, Coverage, p. 117.

16. American Axle and Manufacturing, Inc. and UAW, Collective Bargaining Agree-
ment, 2004–2008, (183)(e), p. 107.

17. General Motors Corporation and the International Union of Electronic, Electri-
cal, Salaried, Machine & Furniture Workers AFL-CIO, Collective Bargaining 
Agreement, 1996–1999, p. 201.

18. Ibid., Appendix B, 220.
19. Ibid., Appendix L, 233. In addition to this language the contract also has fi ve let-

ters of understanding about specifi c subcontracting issues.
20. Ibid., (183) (a), 134.
21.  Ibid., (183) (b).
22. Ibid., 345.
23. Interview with D. Hoffman, Specialist, Michigan State University Labor Educa-

tion Program, April 2000.
 24. Interview with S.A. Rivera, Secretary/Treasurer for UAW Local 6000, April, 

2000. 
25. See Note 10.
26. American Red Cross, Southeastern Michigan Blood Services Region and Michi-

gan Council of Nurses and Health Care Professionals, Service Employees Inter-
national Union, Local 79, Collective Bargaining Agreement, 1993–1996, Article 
X, p. 21. 

27. See Note 3.
28. Ibid.
 29. Ibid.
30. 1199W/United Professionals for Quality Health Care and the State of Wisconsin, 

Collective Bargaining Agreement, 2002–2005, Article VI, Employee Benefi ts, 
2002–2005, p. 22.

31. See Note 10.

Ch. 4.indd   129Ch. 4.indd   129 4/11/2008   11:32:41 AM4/11/2008   11:32:41 AM



130   Lundy, Roberts, and Becker

32. The Regents of the University of Michigan and the Michigan Nurses Associa-
tion, Collective Bargaining Agreement, 2001–2004, p. 118.

33. See Note 26.
34. See Note 3.
35. Kroger and United Food and Commercial Workers, Local 951, Western Michi-

gan Clerks, Collective Bargaining Agreement, 1995–2000, p. 10. 
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