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CARLO PELLOSO (VERONA)

EPHESIS EIS TO DIKASTERION:
REMARKS AND SPECULATIONS ON THE LEGAL
NATURE OF THE SOLONIAN REFORM

Summary: 1) Introduction. - 2) The opinion considering the Solonian £€pecig a
true appeal. - 3) The opinion considering the Solonian é@eoig a mandatory reference.
- 4) The view that interprets the Solonian &€peoig as a remedy with negative effects.
- 5) The basic information provided by the Aristotelian Constitution of the Athenians
and by Plutarch. - 6) The arodokipacia of the nine dpyxovteg. - 7) Extraordinary and
ordinary &noymeiceig. - 8) The arbitral yv@oig. - 9) Some conclusions on the legal
nature of the Solonian reform. - Bibliography.

1) Introduction.

What is the origin of the Solonian procedural remedy called €peoig €ig to
dikaotriprov? What is its legal nature and its political impact? What are its conse-
quences under legal procedure, as well as under criminal, civil and administrative
law (if I am allowed to make modern distinctions)? Both historians of political
institutions and legal historians have proposed many different interpretations. The
current communis opinio interprets the €peotig ig T0 dikaoTripiov in terms of a ‘right
of appeal’ and often repeats the views of earlier scholars, who analyzed the procedure
at greater length.!

1 Cf,, for instance, Todd (1994: 100, nt. 2); Welwei (1998: 154); Schubert (2000: 53);
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In recent years, a few scholars have maintained — albeit with some doubts —
that from its introduction at the beginning of the sixth century, é@eoig was the
‘transfer’ of a case from the authority of a magistrate to the popular court rather
than an ‘appeal’ to a court, which was instructed to retry a case already decided by
the magistrate.?

2) The opinion considering the Solonian éeois a true appeal.

According to the traditional and nowadays predominant view, the Solonian
procedure €peoig is viewed as an actual ‘appeal’ (even many who hold this view do
not use this noun as a Zerminus technicus and therefore do not appreciate all the legal
implications of their use of this term). Indeed, a true appeal produces a ‘suspensive
effect’ (i.e. it interrupts the enforceability of a judgment given at first instance). It directly
produces a ‘devolutive effect’ (i.e. it is the private remedy that, once filed by the aggrieved
party, brings about the introduction of the case before a new judge). It is characterized
by a ‘substitutive effect’ (i.e. it involves a second instance procedure ending with a new
judgment that entirely replaces the first judgment)®.

3) The opinion considering the Solonian épeois a mandatory reference.

According to a different explanation, one could define €peatg, in strictly legal
terms, as a ‘mandatory transfer’ of a case from any political body (at first a single
magistrate, but also a board of citizens or other political body) to the popular judges.
From a legal perspective, this idea implies the following consequences. "E@eoig is the
act of an official or an act of a public officer or public board, rather than a private
and discretionary act, which initiated an appellate review. Consequently, after the
Solonian reform, the NAwaia would have passed judgments exclusively as a court of
first instance, and it would have been the only (or the main) court empowered to give
final judgments. As a result, magistrates — depending on the interpretation — would
have lost practically all or, at least, much of their judicial power.*

Almeida (2003: 66); Mirhady (2006); Rhodes (2006: 255); Noussia-Fantuzzi (2010: 26-27);
Ledo - Rhodes (2015: 67-68).

2 Cf,, in these terms, Gagarin (2006: 263-264).

* Cf., among those who describe the Solonian reform in terms of a true appeal, Hudtwalker
(1812); Tittmann (1822: 219); Thalheim (1905: 2773); Lipsius (1905-1915: 27-30, 230, 440);
Busolt - Swoboda (1926: 851, 1151, 1457); Ralph (1936=1941); Bonner - Smith (1930-1938:
1.231); Wade-Gery (1958: 192-195); Harrison (1971: 72-73); MacDowell (1978: 31); Rhodes
(1981: 160-162); Ostwald (1986: 28, 12); Tamburini (1990). This view is mainly based on A75.
Po/. 9.1 and Plut. So/. 18.2.

* Cf., among those who describe the Solonian reform in terms of ‘transferal’, Scholl (1875:
19, nt. 1); Pridik (1892: 111); Wilamowitz-Moellendorff (1893: 1.60); Ruschenbusch (1961);
Ruschenbusch (1965); Hansen (1982: 37); Sealey (1983: 294-296); Hansen (1989: 260). This
view considers the following zestimonia unreliable because of strong influences played by
Roman ideas: Plut. So/. 18.2; Plut. Publ. 25.2; Poll. 8.62; Luc. Bis acc. 12.
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4) The view that interprets the Solonian €Peoi§ as a remedy with negative effects.

A third view has received less attention in studies published in recent years.’ This
view denies that one can characterize €@eoig as either a right of appeal or a transfer
of jurisdiction. According to this view, €peoig is a ‘claim’ submitted by the citizen
who has suffered some bodily harm, monetary damages, or personal disadvantages
from an ‘authoritative’ order issued by a magistrate. Yet, such a procedural remedy
either would bear a resemblance to a private ‘veto’, that formally blocks the issuing
of a final ruling, or it would turn out to be the ‘opposition to the enforcement of an
authoritative act.

It follows therefore that €peoig produces only ‘negative effects’; either halting
the enforceability of a decision coming from an official, a body, or a board different
from the people, or preventing the validity — if not practically the existence — of
such a decision. Moreover, if €peoig basically removes any proposed judgment and
award, as well as any administrative measure — on the level of either effects, or
validity, or existence — the popular judges neither amend, nor quash, nor approve
a previous ruling. In other words, the dikaotrpiov substantially plays the role of a
court of first instance before which the case, after an €@eo1¢ is submitted, must or
can be ex novo introduced (maAwvdikia).® In the present contribution, I will try to
give some support to this neglected view.

5) The basic information provided by the Aristotelian ‘Constitution of the Athenians
and by Plutarch.

Three important passages from the Aristotelian Constitution of the Athenians,
together with some information from Plutarch’s Life of Solon,” provide the following
information.

Before ¢@peoig to the popular court’ was introduced by Solon, dpyai were both
kUptot (i.e. qualified to pass decisions that could not be amended or rescinded) and
avToTeAETS (i.e. qualified to initiate ex officio legal procedures).® In other words, in the

5 Yet, see Loddo (2015), who gives a hybrid view of the Solonian remedy, as she keeps on
labeling it as ‘appeal” and yet, at the same time, adheres to the thesis qualifying it in terms of
‘veto'.

¢ Cf. Steinwenter (1925=1971); Paoli (1950); Lepri (1960); Just (1965); Just (1968); Just
(1970).

7 Ath. Pol. 9.1: tpitov 8¢ @ kai udAiotd @acty ioxvkévar td mARBoG, 1 eig T Sikactripiov
EPEDLG: KUPLOG Yap WV O dfjpog TAg Yrigov, kOplog yiyvetat Tig toAteiag; Azh. Pol. 3.5: kOpiot
& floav kai Tdc Sikag avtoteAeis kpively, kai oVy Gomep VOV Tpoavakpivelv; Azh. Pol. 4.4:
¢&ijv 8¢ T@ ddikovuévy TPOC TNV TOV Apeomayit@®v PovAnv sicayyéAAety, drogaivovti map’
Ov Gdikeitar vopov; Plut. So/. 18.2: 0 kat dpxag pev ovdév, Votepov ¢ mauuéyedeg Epdvn:
Ta yap mAgiota TdOV Slapdpwv Evémntey gig Tovg Sikaotdg. kai yap Soa Taig dpxaig Etae
Kpivery, opoilwg kal mepl ékelvwy gig T Sikaotriplov E@écelg Edwke Toig fovAopévorg. See
Harris (2006: 3-28), on the aims of Solon and the early Greek lawgivers.

8 Cf., amplius, Pelloso (2014-2015).
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pre-Solonian legal system dpyai were entitled to pass final judgments and to impose
penalties on their own initiative (at least as far as the Greek perceptions of the fourth
century on the Archaic age are concerned). If the magistrate enacted an ‘unjust’ judicial
or administrative measure (for either procedural or substantive reasons), the citizen
directly affected by the decision was only allowed to report it to the Areopagus (by
filing — it is impossible to be more precise —a ‘reipersecutory’ claim or a penal one). The
magisterial judgment was nevertheless final and directly enforceable.

Solon’s procedural reforms had an immediate effect on the legal nature of the
magistrates’ acts, granting any Athenian citizen the right to have his case judged by
a court of pairs. Indeed, any citizen — if dissatisfied by the magistrate’s decision — was
allowed to submit €@eaig to obtain a trial in a popular court. Accordingly, on the one
hand, é@eoig can be labeled as a voluntary procedural remedy available to any party.
On the other hand, Solon seems to have just ‘strengthened’ an existing body, that
is, the Athenian people as a judicial court (through the attribution of new functions
and powers, as well as through its renewed composition).” In Constitution of the
Athenians Solon is said to have created a new procedure introduced by ‘€peoig’ (rather
than to have created the ‘popular court’ at the same time). Moreover, in Plutarch’s
account, from Solon on, the popular court judged the majority of legal disputes (but
not all of them), ‘even’ those included under the jurisdiction of magistrates (i.e. all
those proceedings started before a magistrate, alongside other, although not better
identified, disputes).

Once the previous legal characteristics have been specified, one can go further,
albeit cautiously. If one believes that the original Solonian remedy and its later
applications shared the same and basic legal features, one can use this evidence to
refine our interpretation of the data found in the Constitution of the Athenians and in
Plutarch’s Life of Solon. Indeed, other festimonia from the Classical period about later
periods of Athenian history reveal further features and essential characteristics of

? On the new (Solonian) composition of the previous (pre-Solonian) fjAtatia, cf. Plut.

Sol. 18.2 (ol 8¢ Aowmoi mdvteg éxahobvro Bfiteg, ol 00depiav &pxetv #dwkev dpxnv, GAAX
@ ovvekkAnoidlev kai Sikalewv pdvov ueteixov tig moAiteiag); Ath. Pol. 7.3 (toig d¢ T0
Ontikov tedobotly EkkAnolag kal Sikaotnpiwv HeTédwke Uévov). See, moreover, Arist. Pol.
1273b35 - 1274a5 (Z6Awva § &viot uev ofovtat vopobétny yevésbat omovdaiov: dAryapxiav
€ y&p kataAboat AMav &xpatov odoav, kai Sovhebovta toV Sfipov maboat, kai Snuokpatioy
kataotfoal THv Tdtplov, uei&avta kaAdg Ty moAireiav: etvat ydp thv uév év Apeiw ndyw
BovAnv dAryapxikdv, TO 8¢ Tag dpxag alpeTdg dploTokpatikdy, Ta d¢ dikaotripla Snuotikdv.
£oike O¢ ZOAwV gkelva pev UTdpyovta Tpdtepov ov KataAoatl, TAV te PovAnv kai Thv
TV GpxQOV alpeoty, tov 8¢ dfuov katactioal, Td dikaotrpia Totfoag €k TdvTwy). In this
passage, the lawgiver is said both to have preserved the existing bodies, and to have founded
the ‘ancestral democracy’ (rather than the ‘popular court’ itself) by opening the existing
dikaotripia (that is, plausibly, the articulations of the same institution, i.e. the fAwaia) to
everybody (rather than creating ex novo the dikaotripia): cf. Rhodes (2006: 255, nt. 60). On
the importance of the judicial functions ascribed to the Athenian people by Solon, see Mafh
(2004: 305-306); Mirhady (2006: 4); Loddo (2015: 99).
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the épeoig-remedy. The following paragraphs will deal with the dmoSokiuacia of the
nine dpxovteg (§ 6), with the extraordinary and ordinary aroyneiceig of Athenian
citizens (§ 7), and with the yv@o1g of arbitrators (§ 8). Finally, on the grounds of
the data analyzed in this article, some speculative conclusions on the legal nature of
€peaig €ig To Sikaotriplov — as far as the Solonian era is concerned — will be proposed

§ 9.

6) The amodokiuacio of the nine GpYOVTEG.

The main sources for the dokipacia (that is the ‘vetting’) of the nine dpxovteg
(or, better, ‘elected candidates to the nine magistracies’)'® are A#h. Pol. 45.3 and Ath.
Pol. 55.2," together with Dem. 20.90.22 If I am not wrong, the following picture
emerges from these three passages.

During a first phase (that is before the reform of the rules in force), if the elected
dpxwv (who had to undergo a scrutiny before the Council) was rejected, the procedure
stopped and the citizen who failed the Sokiuacia was not entitled to file an action
against the negative vote at all. On the contrary, if he passed this first scrutiny at the
vote of the Council, he was examined once more before the popular court.

Sometime later a change in the previous arrangement occurred. During a second
phase those who did not pass the first scrutiny of the Council exercised their own
right to be ‘newly judged’ before the Athenian people by submitting €peoig. The
popular decision that — in practice — could either confirm or deny the vote of the
Council was final. In the case of a positive vote at the scrutiny the procedure did
not change. If this reading is exact, Demosthenes’ interpretation is confirmed. It
is correct to maintain that the Osopo6état (as well as any other major magistrate),
once elected, were to pass a double dokipacia in order to enter office. This statement,
directly confirmed by Azh. Pol. 55.2, is not inconsistent with the rules given at A4zh.
Pol. 45.3.

As a result, on the basis of these sources: 1. €@eoig is not a mandatory transfer,
but a remedy to be used only by the rejected citizen against the vote of the Council (as

10 Cf. Feyel (2009: 25-27, 148-197, 171-181, 363-370).

U Ath. Pol. 45.3: doxiuddel 8¢ kai Tovg PovAevTAG TOUG TOV UoTEPOV EVIAUTOV BovAgboovTag
kal Tovg évvéa dpyxovrag. kal mpdtepov uEv nv dmodokiudoal kupia, viv 8¢ tovtolg #peois
gotiv gic 10 Sikaothipiov; Azh. Pol. 55.2: Sokiudlovtal § obtol mp@tov uév év Tfj PouAf toig
@, TANV 10D ypaupatéwg, o0tog § v Sikaotnpiw uévov omep of FAAot Epxovteg mdvTes ydp
Kal ol KAnpwtol kai ol xelpotovntol SokiuacOEvteg dpyovoty, ol & évvéa dpxovteg €V Te Tf
BovAf kai mdAv év Sikaotnpiw. kol mpdtepov Lév oUk Npxev vy’ dmodokiudoeiev 1 BOLAH,
vov & Epeaig EoTiv €ig TO dikaoTriplov, kal TodTo KUV €0t TG dokiuaciag. On the temporal
scanning of the amendments of the rules at issue, cf. Wilamowitz-Moellendorff (1893: 2.189);
Hignett (1952: 205); Rhodes (1972: 176-178, 205, 316, 538); Rhodes (1981: 616-617); Lepri
Sorge (1987: 432-433).

2 Dem. 20.90: tovg pev Beopobétag Tovg £mi Toug vopous kAnpovpévoug 8ig dokiuacBévtag
dpxewv, v te T PovAf] kal Ttap OUIV €V T@ dikaoTnpic.
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one can infer by considering the presence of the dative tovtoig and the persistent link
existing between €peoig and the verb anodokiudlewv only); 2. the scrutiny before
the people was a completely new one (which means that the popular court neither
quashes, nor amends, nor approves a decision of ‘first instance’); 3. the candidate
must be evaluated ex novo, this implying that a new procedure — rather than the
second instance of the same procedure — is commenced before the popular court; 4.
the rejected dpxwv does not play the role of appellant before the people; again, he is
a ‘candidate under scrutiny’ before the people.

7) Extraordinary and ordinary anoymeioeig.

In 346/5 B.C., in order to remedy suspected infractions, the Athenians passed
the proposal of Demophilus. It stipulated a general ‘scrutiny of the adult citizens’,
referred to as a SiaPrE1o1¢ TOV Eyyeypappévay toic Anglapxikoic ypaupateiog. If
the demesmen voted under oath against a scrutinized citizen, the latter, once ‘rejec-
ted by vote’ (Gmoymneiobeis), was entitled to submit épeoiq in the view of a popular
judgment. If the popular court rejected the dmoyngiofeic, he had de facto to leave
the city: if he lost, he was sold into slavery. If, on the other hand, the vote did not go
against him, he remained a citizen (moAitng) recorded on the deme’s register. Our
information about this special procedure mainly comes from Demosthenes’ speech
Against Eubulides. In this case, Euxitheus contends that he was unjustly deprived
of his citizenship as a result of the maneuverings of one of his enemies, Eubulides
(who happened to be either the demarch or the mere representative of the deme of
Halimous). This source provides a considerable amount of data dealing with the legal
effects of €eoig.

At first, the final removal from the deme’s register (€alei@esOat) is the result of
the deme’s amoPr@ioig and, at the same time, the consent of the droyniofeic.* In
other words the vote of the deme (which substantially consists of an ‘administrative
act’, whereas it formally resembles a ‘judicial pronouncement’) is not legally valid if
the citizen does not éupéverv (i.e. ‘to abide by, to stand by, to be true to’, or — that is
to say — ‘to agree, to accept’).”” Accordingly, the relationship between the mere citizen
and the ‘administrative body’, resembling the relationship between two ‘parithetic
parties’ based on their agreement, turns out to be completely different from our

3 On the Saneioeg, cf. Whitehead (1986: 99-109); Feyel 2009 (143-148).

4 Liban. hypoth. Dem. 57: Tpdgeton vopog map’ Abnvaioig yevésdal {Rtnov ndviwy t@v
Eyyeypappévwy Toic An&lapyikoic ypapuateiolg efte yvAoiot moAital siowv eite ur, Tovg 8¢ un
yeyovotag €€ dotod kal €€ dotric é€adeipeabat, SiaPneilecdar 8¢ mepl mdvTwy TovG dnudtac,
Kal ToU¢ pev dmoPngiodévtag kal éupeivavtag T YPRew tdv dnuotdv EaAnAipbar kai
givat petoikoug, Toic 8¢ fovdouévolg peoty gig Sikaotdg 5e8606at, kv eV dAGGL Kol Tapd
¢ Sikactnpi, nenpdcbat, édv 8¢ dmo@bywaty, eivat moAitag; cf., moreover, Dem. 57.12:
... kai 8 T1 yvoinoav mept €uod, tovtoig fi0elov upéverv. The source is reliable: cf. Rhodes
(1981: 502) and Harris (2013: 76 and nt. 52), pace MacDowell (2009: 288).

15 Cf. LSJ s.v. éppéve.
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conceptions in which any ‘authority’ vested with administrative functions is hierar-
chically superior and entitled to exercise iure imperii a power conferred by public law.
Secondly, since the é@ieic plays the role of kateyopoUpevog before the popular
court, he is definitely not a real appellant.’® As a result, the €peoig, as an act filed by
the dissatisfied dmoyn@io0eig, results in a ‘denial of consent’ rather than in a ‘claim’
or in ‘means tending to commence a procedure of second instance’. In other words, if
an €@eo1g is submitted, the demesmen are the only party interested in a new scrutiny,
as well as in a popular vote on the same matter. They would therefore start a new
procedure only if they remain convinced that the droyneiobeic must be removed
from the register, without being compelled to file the case before the popular court.
Since a super-individual interest is concerned, it is up to the administrative body to
continue the procedure. Otherwise, given that the droyngiobeig does not Epuévery,
no change occurs. The final removal of the registered citizen cannot take place.
Mutatis mutandis, Ath. Pol. 42.1 confirms the previous legal framework.”” This
passage describes the ordinary ‘scrutiny for citizenship’ (or, better to say, the ordinary
‘Sokipacia to become ephebes’).”® The demesmen, acting like judges, voted on the
candidates, assessing whether they were the right age and whether they were free and
born according to the laws. If a candidate passed, he was immediately recorded. If he
did not pass, he could submit €peaig. Once the €peoig is submitted, the demesmen
must start the proceedings before the people. This case, in fact, involves a particular
interest which it is impossible to satisfy without the ‘public cooperation’. Azh. Pol.
42.1 (along with Dem. 57) provides the following information. If €peoig is submitted
by a rejected candidate, the decision of the deme (here consisting of a ‘denial of
registration’, and not of a ‘removal from the register’) is not completed since an
essential requirement is missing, i.e. the scrutinized young adult’s consent. If €peoig

16 Dem. 57.1: moAA& kal Pevdii katnyopnkdtog nudv EVPovAidov, kai PAacenuiag olte
npoonkovoag obte Sikaiag memoinuévov, metpdoopat TdAndf kal t& Stkata Aéywv, @ dvpeg
dikaotai, dei€ar kal petov tfig MéAewg MUV Kal TemovBOT Euavtdv obXi Tpocrikovd Vo
to0tov; Dem. 57.1: éne1di) totvuv obtog 1806 Tovg véoug kai udAlov f mposiikeV, 48ikwg
Kol TAEOVEKTIKDC THV KaTnyopiav memointal, dvaykaiov éuol mepl GV év toic Snudtalg
VBpiodnv tp@Tov eineiv; Dem. 57.17: vOv 8¢ ti dikatov vouilw kal ti mapeoskevaopat ToLeLV,
&vipeg dikaotal; dei€at TpOG LUAC EUavTOV ABnvaiov EvTa Kal T& TPOG TATPOG Kal T& Tpdg
uNnTpde, Kai pdptupag TobTwWY, 0b¢ ueic dANBeic pricet eival, tapaocyécobat, Tag 8 AotSopiag
Kkai tag aitiag Gveleiv; Liban. Aypoth. Dem. 57: ... é&v 8¢ dmopiywarv.

7 Ath. Pol. 42.1: petéxovowv pev tii¢ moAiteing ol €€ du@otépwv yeyovdteg GoT@V,
gyypagovtar § eig tovg dnudtag Oktwkaideka £tn yeyovoteg. Stav § €yypdowvrat,
dayneilovtar mept avt@V Ooudoavteg ol dnudtal, mpdTov upeév el dokodot yeyovéval
v AAkiav thv €k 00 vopov, kav un d6&wot, dnépxovtal mdAwv gig naidag, devtepov §
el éAeBePSG €0Tt Kal Yéyove KATd TOUG VOPOUG. #melt’ &v udv dmoPneicwvral un eivat
ENevBepov, O pev épinotv eic o dikaotrplov, ol d¢ dnudtar katnydpovg aipodvrar mévte
&vdpag €€ avtdV, K&V uev ur 36&n dikaiwg Eyypdpeobal, Twlel Todtov 1] TOAG: €av d¢
VIKHo, TOIG INUATALS EMAVAYKES EYYPAPELY.

18 Cf. Pélékidis (1962: 86-89); Scafuro (1994); Lape (2000: 191-198); Robertson (2000).
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is submitted (if the young adult, interested in the record of his own name in the deme
register, does not éupévely — abide by — the ‘denial of registration’), the demesmen,
in order to overcome the resulting stalemate, are to proceed by selecting the accusers,
and by starting a new scrutiny-procedure before the people. Since the €é@uei plays
the role of kateyopoluevog (accused/defendant) before the popular court, he does
not file any appeal neither in form, nor in substance.

On the contrary, Is. 12 shows a different and exceptional example of application
of €peaig”. In my opinion these are the facts.

Euphiletus, once removed from his deme’s register, started a legal action for
damages before the public arbitrators. The particular legal proceedings may make
sense if one assumes that the demotic scrutiny takes place before the proposal of
Demophilus is passed. Accordingly, as far as this time-phase is concerned, the citizen’s
consent is not an essential requirement for the removal from the registry and €peoig
cannot be submitted. The citizen suffering damages for an unjust removal is allowed
to bring a dikn PAGPnG against the demesmen: this is the only procedural remedy
provided by the Athenian legislator. After two years, Euphiletus wins the case.”® It
is only then that he submits an €@eaig to the people (conceivably by supporting an
extensive use of the remedy, after the Athenians passed the proposal of Demophilus)
and, therefore, sues the demesmen before the people?.

In other words, in this case, the £é@ieig formally plays the role of Sitwkwv before
the popular court. He indeed attacks an already existing, enforceable and binding
‘administrative act of removal’. On the contrary, in Dem. 57 as well as is Azh. Pol. 42.1,
in order to surpass the stalemate, the demesmen are to start a new legal procedure
before the popular court, and only if they obtain a favorable popular judgment, the
negative effects produced by the épeoig are overridden. Yet, the dispute shows, from
a substantive point of view, a dialectical structure in which the demesmen act as

¥ Cf., for a short introduction to the speech (and for its Italian translation), Cobetto
Ghiggia (2012: 468-479); for different interpretations of the case, see Wyse (1904); Bonner
(1907: 416-418), Ralph (1936=1941: 42); Paoli (1950); Just (1968); Hansen (1976: 64, nt. 26);
Rhodes (1981: 500); Carey (1997: 213-216); Kapparis (2005).

20 Ts. 12.11: Ehaxev 0 E0@iAntog thv Siknv Thv Tpotépav td KOW@ TV dNUOTAOV Kal
@ téte dnpapxodvrt, 6G vOV tetelevTnKe, dVo €t Tod Srattntod v dlattav €xovrog; Is.
12.11: 101G 8¢ Stit@dot péytota <tadto> onueia fv tod Pebdecbat tovToug, kai katedifTnoav
adT@V dugdtepor; Is. 12.12: ¢g uév tofvuv kal téte GAov Thv Sattav, dknkdarte.

2 Dion. Hal. Is. 14.19-20: 1 Onep Ev@iAfiTov 1pdg OV 'Epxiéwv dfjuov €peotg; Dion.
Hal. Is. 16.25-37: mojow kai T00T0, TPOXELPLodUeVOS TOV Umdp EDQIATTOU Adyov, év ¢ TOV
Epxtéwv dfjpov gig t0 dikaotriplov mpookaAeital Ti¢ T@V dnoPneiobéviwy wg ddikwg tfg
nohiteiag dnedavvipevog. éypden yap 8 Tig Umo TV Abnvaiwy vouog é&étactv yevéshat
TGOV TOAMT®OV Katd drjpoug, Tov 8¢ drnodneiobévta Uno tdv dnuotdv tfig toAitelag uetéxety,
Toig 8¢ &dikwg dmoyngiofeioty #peov eig T Sikactriplov eival, TPooKAAECAUEVeOlS
ToUG Snudtag, kai ¢dv 1o Sevtepov EEeheyxO®ot, mempdoOat adTodg kal T& Xpripata eivat
Snudota. kata todtov OV vépov 6 EvgiAntog tpookalesduevog toug Epxtéac w¢ adikwe
KataPn@Loapévoug avtod tov dydva tovde dratibetar.
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Katfyopol, whereas the E@iel¢-TpookaAecduevog acts as a kateyopovpevoc.? This
use of the £€@eaig, once compared with the other cases, is revealed to be a fundamental
precondition for the legal procedure before the people, rather than a kind of ‘statement
of claim’ initiating the legal procedure before the people.

8) The arbitral yvioig.

As it is well recognized by the current communis opinio, during the fourth century
the majority of dikat (in accordance with the principle of ‘residuality’) fell under the
jurisdiction of the Forty. For private legal actions involving more than ten drachmai,
these magistrates — obviously after a first summary decision at least concerned with
the value of the matter at issue — referred the case to a board of public arbitrators.
A stage of the procedure which partially resembled the dvdkpioig took place before
them (even though evidence was not just presented, but also examined; the arbitrators
made an attempt at conciliation; the 3ikn was susceptible to end if the arbitrators, with
the agreement of the disputants, passed a final decision).” Since the claimant and the
defendant had to express their agreement about the substance of the yv®do1g suggested
by the public arbitrators, such a decision cannot be easily defined as a ‘binding award’,
or as a proper ‘judgment’. It rather looks like a proposal submitted to the disputants.?*
If that is true, with regard to the legal procedure before public arbitrators, €peoig
is neither an appeal, nor a mandatory transfer. Aristotle, along with Demosthenes,
presents it as ‘the denial of consent’ expressed by either party (if not by both parties),
which is a ‘negative requirement’ of the binding force of the decision of the arbitrator.?

2 5. 12.8: elta, O &vdpeg Sikactad, ei pév odtot ékivdvvevov, €iovv &v toig adtdv oikelolg
VUEG ToTeveY paptupobot padAAov fj Toig Katnydpotlg.

23 Harrison (1971: 66-68, 73-74); MacDowell (1971); Biscardi (1982: 264); Todd (1993: 128-
129); Scafuro (1997: 35-37, 383-391). On the features of Gvaxkpioig, see Harris (2013: 210-213).

24 Steinwenter (1925=1971: 71); Wolff (1946: 79); Thiir (2008: 56).

% Cf. Ath. Pol. 53.2: ot 8¢ maparafdvreg, €dv pn dvvwvtar dtadboat, yyviokovot, K&v
UEV GUPOTEPOLG GpEaKr TG yvwoBévTa kal euuévawoty, €xel téhog 1 Sikn. av & O Etepog
£@fi TOV avtidikwy €ig to dikaothprov, EUPaddvteg Tag paptupiag Kal TaC TPOKAToELG Kal
ToUG VOUOUG €ig €xivoug, Xwpig HEV TAG TOD dIKOVTOG, Xwplc d& TAG ToD @evyovTog, Kai
TOUTOVG KATAOHUNVAUEVOL, Kal TNV yv@Oow tod Stontntold Yeypauuévny €v ypapuateiw
npocaptroavteg, tapadidéact Toig &# Toig trv QUATV T00 PevyovTtog dikdlovotv; Dem. 23.59:
ol dikaotal & dxovoavteg, £i¢ o0 Efikev, TaDTA Kal TOI¢ ToOTOL Qiloig kol T drattntii
nepl abT®V #Fyvwoav kai §éka taddvtwv ériuncav; Dem. 40.17: kai 00tog cuveldwg avTtd
adikwe EykadobvTL oUte £@iikev €l TO Sikaotrpiov, olte VOV Tepl ekelvwv efAnyé pot diknv
ovdeptav; Dem. 40.31: &t 8¢ mdvteg OUiv of oG T¢ SrontnTf] TAPGVTEG HEHAPTUPHKACLY WG
00TO¢ PGV a0TEC, 8Te AmediTNoé Hov 6 SrantnTr, oUTe E@fikeV gic TO Sikaotriplov Evéueivé
te Tfj Siafty. kafror Gromov Sokel pot eivar, ei of pév AAot, Stav ofwvrat &dikeiodat, kai Tdg
névL ukpdg Stkag i Uudc Epraoty, obtog 8¢ pot mepi mpotkdg Siknv TaAdvTov Adaxwv, TadTng,
¢ abTdg Pnoty, adikwg drodiartnBeiong Evéuervev; Dem. 40.55: tovtoig &, €l paoty ddikwg
drodiaitficat pov toV SrartnTiv Tag dikag, kal TéT €€V eic DUAG E@eival kal VOV €yyevriceTal
ndAw, v PovAwvtat, tap Euod AaPelv €v UiV to dikatov.
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Obviously, if the claimant was dissatisfied by the proposal of the arbitrator, after
submitting the €peoig he had an actual interest in obtaining a binding and final
judgment ‘on the same matter’” passed by the popular court. On the other hand, if
the dissatisfied defendant submitted the épeoiq and, accordingly, nullified de facto
the decision of the arbitrators, he clearly had no interest in having the case heard
again before a popular court. In other words, after the submission of the €peaig,
the claimant was the only litigant interested in starting a new procedure before the
people and, thence, in a new popular judgment (whether he was the €pielg or not).
For such reasons, the case disputed before the arbiter — perhaps due to practice — was
referred to the popular court by means of the competent magistrates.”” This can be
inferred from a literal interpretation of Azh.Pol.: the passage under consideration
suggests taking the indicative present tense ‘mapadidéact’ (the subject of which in
my opinion is ‘the parties’ and not the arbiters or the magistrates) on deontic value.

Despite this, €peo1g is completely different from a magisterial eloaywyr] and
from a true appeal. It stands for ‘absence of éupéverv’ (‘the absence of consent’) and,
as a negative requirement, it prevents a final and binding award. It provokes the
referral, but it cannot be identified with the latter itself (so that, in such cases, the
devolutive effect is just an indirect and passing one). It is not a magisterial act (but,
clearly, an act of a disputant). It is not a mandatory act (since its submission takes
place only according with one party’s will).

9. Some conclusions on the legal nature of the Solonian reform.

If one is allowed to extend to the original £peoig the traits characterizing the
more recent applications of this procedural institution, the following legal figure,
though conjecturally, emerges. The Solonian €@eoig:

- is an ‘act of any dissatisfied citizen’ affected by a formal ‘authoritative decision’
pronounced by a magistrate (as well as by a public body or by an arbitrator, in later
times); 2

2% Lex. Seg. s.v. £peoig: e0080g 1) £lg dANo Sikaotrpiov Epiepévn Umep Tod kp1bfvat adbig
70 aUTO TP Y.

27 This practice may be considered the ground for several lexicographic definitions: they seem
to confuse the effect with the cause (probably influenced by the Hellenistic €kkAntog dikn, a
legal procedure which ended up overlapping with €peoig: cf. Cataldi [1979]): Harp. s.v. €pecig:
1 €€ £tépov dikaatnpiov eig Etepov peTaywy T 8¢ avtd kal EkkAntog kaleital; Diogen. s.v.
€peaig: 1) amd Tod dikaotnpiov eig ETepov dikaotripiov petdPaotg; Etym. Mag. s.v. épeoig: ‘H ék
Sikaotnpiov olovdnmote £¢’ Etepov dikaotriplov petaywyn 1 eig &AAo dikaotriplov épiepévn
Stkn vmep o0 kp1Ofva TdAwv (cf., moreover, Lex. Simeonis); Lex. Seg. s.v. €peoig: elcod0g 1) €ig
&\ o Sikactriplov Eprepévn Omép Tod kp1dfivat ad0ig T adtd mpdyua; Lex Byz. Jur.: "Eqeoig
Aéyetar v €kkAntog; Suda s.v. Epeoic: 1) €€ £tépou dikaotnpiov €ig Etepov petaywyn. T 8¢ avTo
kol #kkAnTtog kaheitat. Td o0V Epeatg dmd oD Egeival Priuatog.

28 Cf. Ath. Pol. 53.2; Dem. 40.17; Dem. 40.31; Dem. 40.55. See, moreover, Ath. Pol. 45.1-
2: 6 d¢ dfjuog dpeileto TG PovAfic TO Bavatodv kal deiv kai xpripact {nuodv, Kal vouov
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- is a ‘negative requirement’, that prevents the binding force and the enforceability
of the ‘authoritative decision’ (which is not necessarily a ‘judicial ruling’ only, but can
also be an ‘administrative and coercive measure’);

- is a ‘pre-condition of the popular procedure’; by blocking the previous decision,
it does not introduce, from a strict procedural point of view, a ‘revisio prioris instan-
tiae or a ‘prosecutio prioris instantiae’;

£0eT0, &V TIvog AdIKETV 1] PoLAR KaTayvd A {Nuiwon, TEG KATay VAoELG Kal TaG EM{NULO0ELG
glodyely to0g Beopobétag ei¢ to dikaothplov, kal § Tt Gv ol dikaotal Yneicwvrat,
To0To KUplov eivat. kpivel 82 tdg dpxdg 1| PovAr) tdg mAeiotag, kol udAis® Soot xpripata
drayxerpifovorv: ov kupia § 1) kpioig, GAN épéoipog €ig TO dikaotriplov. £€eott d¢ kal TOig
idivtaig eioayyéAAewy fiv &v Povhwvtal TtV dpx®dv pr xpfiodat toig vépoig: épeotg 6¢ kai
TOUTOIG €0TIV €1G TO SIKAGTHPLOV, £V AVTGOV 1] PovAn Katayv® (according to Lipsius [1905-
1915: 198], if the Council voted against the denounced magistrate and condemned him to
a fine within the téAog of five-hundred drachmai, he was allowed to ‘appeal’ to the people;
contra, cf. Bonner - Smith [1930-1938: 2.240-243], who believe that the verb eicdyerv and
the noun &gpeoig overlap and imply only a mandatory transfer when a fine exceeding five-
hundred drachmai is at stake). On the contrary, Dem. 34.21, quoted by Ruschenbusch (1961:
389), is not relevant, if one reads a@fkev (cf., in this sense, Wade-Gery [1958: 193, nt. 4]).
For &€peotg as a voluntary act of the dissatisfied party, even the following inscriptions are
relevant. Cf. IG II? 1128, 20 (regulations passed by Karthaia, Koresos and Ioulis on Kea
in response to Athenian decrees concerning the export of ruddle), where the procedural
remedy at issue is submitted by the dissatisfied accuser after a simple vote by the officials (and
not as ‘cause of replacement-procedure for the initial decision’): Thv 8¢ &vdei&wv eiv]- // a1
TpOG TOLG AoTLVSUOULG, TOUC 8¢ dotuvdpoug dodvalt Thv Phigov tept adThg TprdkovTa fi]- //
Uep®V glc T dikaotrplov: Téd 8¢ privavti A évdei€avi (...) // (...) t@v - // o[é]wv: éav 8¢
SoAoc 1 6 &vdeiéac, du uv tov aydvltwv A1, EAevBepog // Eotw kal ta tp)- // [{la uépn
gotw adTG ¢dv 8 AAov TIvdg 11, EAetBepog Fotlw kai (...) // (...) etv]- // o [8&] xad E@ecty
ABYvale kal Tdt @AvavTt kal Tt évdei[Eavti (cf., moreover, IG 12 111,49; IG 112 404, 17; IG
112 179, 14); IG 11> 1183, 20-21 (regulation of the Deme of Hagnous concerning the duties of
the demarch), where it is stipulated that, if the ten elected men condemn the demarch who
is undergoing the euthynai-procedure, the latter is allowed to submit the decision to a vote
by all the demesmen: thv 8¢ Pfigov 5iddtw [6 v]-[€]log SAuapxog kai é€opkod[tlw avtodg
¢vavtiov t@v Snuo[t®]- // [v] efvan 82 kai #pectv avtan [elic dmavrag todg Snuétag &[av]
// [8]¢ tic éof, €€oprotw O dApalplxog tov<c> dnudtag kal di1d6[tw] // [tIfv Pijpov Eav
nap&oty urp EAdtToug i AAA €av 8¢ katayn [@il]- // wvtar adtql ol dnudtat, dpsilétw T
AuéAtov Soov av [tiu]- // nBel adtdt vno TdV déka TdV aiple]0évtwy; IG 112 1237, 29-40
(Athenian phratry decrees of Dekelea), where a provision allows anyone who is rejected by the
phratry to submit €@eoic and, accordingly, to undergo a re-trial before the Demotionidai: é- //
&v 8¢ t1g PéAntan Epeivar ¢ Anpotiwv- // i8ag dv dv dnopnglowvral, é€givar av- // tér
ENécBan 8¢ ¢ adToiC ouVNYSPOG T- // OV AekeAe1®V oikov mévte &vSpag UmE- // p TprdkovTa
£tn yeyovétag, tovtog 8¢ // €€oprwadtw O @patpiapxog kal O iepe- // vG cuvnyoproev T
dikandtata kal 0k // édoev 08éva un Evta pdtepa @patpil- // ev. §to & &v TV Epéviwv
anoyneiowvta- // 1 Anuotiwvidat, dgetrétw xihiag dpa- // xudg iepag tdr Al tdr dpatpiwt.
Against my view, IG I® 40 [= ML 52], 70 (amendment to the Athenian decree laying down
rules for the people of Khalkis in Euboia; cf. Maffi [1984]; Dreher [2006]) is not decisive,
since the legal terminology used in the inscription is quite imprecise. I would like to thank
Edward Harris for pointing out these passages to me.
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- brings about a new legal procedure before the people, without being neither a
proper ‘statement of claim’ at first instance, nor a formal ‘appeal’ from a lower judge
to a higher one;

- produces negative effects on the (proposed) ‘authoritative decision’. This also
means that the legal procedure before the popular court is a new one on the same
matter and between the same parties playing the same role (maAwdikia), as well
as that the popular ruling (by declaring the €peoig founded or unfounded) neither
quashes, nor amends, nor confirms the decision challenged by the €@ieig, but
constitutes a final judgment given for the first time;

- is a ‘denial of consent’ which means that, from Solon on, the ‘agreement’ is
conceived of as an essential element for any ‘official act’ both substantially determined
by a public authority (different from the people) and directly affecting one member
of the people®.

» Ifthis s true (i.e. if after Solon passed his procedural reform on €peaig the ‘agreement of
the parties’ was an ‘essential element’ for a final decision), on the basis of a well known passage
from the corpus Demosthenicum, i.e. Dem. 43.75, one could suggest some further ‘speculative
considerations’ (rather than ‘historically grounded considerations’, as Edward Harris per
epistulam has pointed out to me, given that the document at issue is probably a forgery): 0
dpxwv émueleichw TOV OpPavOV Kal TOV EMKARPWY Kal TOV 0TKwWV TV EEEpHOVUEVWY
Kal TOV yOVAIK®@V, §oat HEVOLOLY €V TOTG 0TKOLG TV AVOpHOV TOV TeBVNKITWV Pdokovoat
KUETV. ToUTwV €mpeleiobw kal un édtw VPpilerv undéva mept tovtovg. €av &£ T1g VPPIln
1] TOLf] Tt TaApd VooV, KOp1og €oTtw EmPAAAeY kKatd T TENOG. €av 8¢ ueilovog {nuiag Soxi
&&10¢ eivat, mpookadeoduevoc mpdmepnta kai Tipnua éntypapduevoc, 8 1 &v Sokf avTd,
gloayétw eig tnv NAaiav. éav § aA®, Tipdtw 1 RAwaia mept tod aAdvtog, & TL Xpr) adTOV
nabelv fj anoteioal (see, moreover, Azh. Pol. 56.7: émueleital 8¢ kai TOV Op@aAv@V Kai TV
EMIKARPWY, Kal TOV YUVAIKOV Goat &v TeEAeLTAGAVTOG TOD dVOPOG OKATTWVTAL KUELV. Kal
KUPLOG €0T1 T0iG AdikoToLy EmPBaAAewy fj elodyerv €1g T Sikaotriplov). The vouog stipulates
that the &pywv — who had to take care of children without fathers, énikAnpog, oikot left
destitute of heirs, and all pregnant women who remained in the oikot of their deceased
husbands — was entitled to prohibit ‘anyone’ (rather than only relatives or guardians) from
committing UBp1g to the protected individuals, as well as to punish the offender by giving
a final decision, provided that the téAog imposed by law was respected (i.e. the fine was
imposed both ratione materiae, i.e. according to the dpxwv’s competence, and within a
given value-limit). It is noteworthy to highlight that such rules do not make any allusion to
‘€peo1g to the popular court’. They just deal with a ‘magisterial referral’ in terms of elodyetv.
They describe an archaic procedure and show an example of prosecutorial discretion of the
&pxwv; no mention to 6 PovAduevog occurs. The name NAaia does not prove the post-
Solonian origin of the rules. On these grounds, if one supposes that the véuog reproduced
in the document is (substantially) a Solonian one, but even repeating earlier provisions,
the following diachronic shift appears (provided that the referral was always compulsory if
the magistrate proposed penalties that were higher than a certain amount). Before Solon’s
reforms (cf. Azh. Pol. 4.4), the person aggrieved was entitled to take a new legal action
before the Areopagus, denouncing the violation perpetrated by the &pxwv (if he infringes
his own competence ratione materiae or goes beyond the given value-limit: cf., amplius,
Pelloso [2014-2015]). Once Solon introduced €@eotg, even if the fine was within the legal
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By the time of Solon, one could hardly qualify the épeoig €ig T0 dikaotriplov as
an ‘appeal to the people’; by the time of Solon, one could hardly qualify the épeoig
€1g TO d1kaoTrplov as an ‘obligatory reference’; by the time of Solon, one — albeit
tautologically — could qualify the €peoig just as Epeoig.

té)og (i.e. if the magistrate ‘proposed’, rather than ‘imposed’, a fine both according to his
competence and within a given value-limit), the decision could anyway be ‘attacked’ for
any abuse of power or any lack of power (cf,, for the conjectural ‘Solonian kernel’ of the
Demosthenic passage, Scafuro [2006]).
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