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UNITED STATES DISTRICT OJURT 
EASTERN DISTRICI' OF WASHING'ION 

3 OJLVILLE CONFEDERATED TRIBES, ) 
) 
) 

) 
) 

) 
) 
) 
) 
) 
) 
) 
) 

4 Plaintiff, Civil N:>. 3421 v-' 

5 vs. 

6 BOYD WALTON, JR. , et ux, et al., 

7 Defendants, 

8 STATE OF WASHINGTON, CONSOLIDATED CASES 

9 Defendant Intervenor. 

10 

11 

12 

13 

_______________________________ ) 
UNITED STATES OF AMERICA, 

Plaintiff, 

vs. 

Civil No. 3831 

Fil ED IN THE 

WILLIAM BOYD WAL'IDN, et ux, et al., 
14 and THE STATE OF WASHING'ION, 

) 
) 
) 
) 

) 
) 
) 
) 
) 

) 
) 
) 

11. S. DISTRICT COURT. 
Eastern Diwlct of WasllinatOtt 

JUN 8 1978 
15 Defendants. 

1 
J. B. F:tllST. Clerk 

-----~"'-'· "-;;......~Q&RUty 16 

17 

18 

19 

20 

21 
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MYI'ION OF 'IHE COLVILLE CONFEDERATED TRIBES 
PRESENTING 'IO '!HIS OJURT A SUMMATION OF 

IXXXJMENTATION SUPPORTING PROPOSED FINDINGS OF FACT 

AND 

PETITIONING THIS COURT TO ENTER JUDGMEN'IS 
IN FAVOR OF 'lHE COLVILLE CONFEDERATED TRIBES 

IN 'IHESE OJNSOLIDATED CASES 

Come now the Col ville Confederated Tribes, Plaintiff in Civil N:>. 3421 of 

23 these consolidated cases, and respectfully submit to this Court, all as direct-

24 ed by it, 1/ the attached "Merrorandum of Points and Authorities in Summation of 

25 Col ville Confederated Tribes 1 Case-In-chief, 'i hereinafter referred to as Memor-

26 andum in Surrma.tion. 'Ihere is likewise incorfOrated into that rnenorandum in sum-

27 rnation the Tribes 1 "Proposed Findings of Fact and Conclusions of raw and Brief, " 

28 

29 

30 1/ 

31 

32 

Order of May 24, 1978, Final Argument, set for Friday, June 16, 1978, and 
also for hearing on Colville Confederated Tribes for Prelirninaryinjunction 
and submitting Menorandum on the Merits. See Transcript, April 27, 1978, 
Vol. XIV, p . 2909, 1. 21-25. 
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dated January 9, 1978, and the Tribes' "Merroranduu of Points and Authorities," 

entitled "Reiteration of Plaintiff Colville Confederated Tribes ' Motion for 

Partial Sumrrary Judgment and Resp:>nse to Merrorandurn of Points and Authorities in 

Support of Plaintiff, United States' .MJtion for Partial Surrmacy Judgment," dated 

March 12, 1987. 

The Colville Confederated Tribes further refer to this Court the rrotions 

made by the Colville Confederated Tribes for partial summary judgments y and to 

the rrotions made February 10, 1978, 3/ by the Department of Justice for partial 

su:rrma:ry judgments to which the Colville Confederated Tribes responded by a rnenor 

andtnn dated March 12, 1978, and respectfully rrove this Court as follows. 

Predicated upon the facts in the record on the TIErits in these consolidated 

cases, the Congressional enacbrent, pursuant to which the State of Washington was 

admitted into the Union, the provisions of that State's Constitution, and there-

peated decisions that the State of Washington was admitted into the Union pur-

suant to the same conditions as other states, all as set forth in the accompany-

ing marorandum in summation: 4/ 

y 

3/ 
4/ 
5/ 

l. The Colville Confederated Tribes petition this Court to 
adjudge, declare and detennine that: 

a. 'Ihe State of Washington has no jurisdiction over the 
rights to the use of water in No Name Creek or in the 
groundwater basin of No Name Creek; and 

b . 'Ihe Certif icate of Water Right issued by the State of 
Washington to Defendants Waltons is null and void and 
of no force and effect . 

2. The Colville Confederated Tribes , all as set forth in the 
attached rnerrprandurn in surrmation, 5/ likewise nove this 
Court and respectfully petition it- to adjudge, declare and 
determine that: 

a. The Defendants Waltons did not acquire a vested approp
riati ve right to the use of water in N:> Name Creek when 
the State of Washington issued to those Defendants the 
Certificate of Water Right pursuant to which the Defen
dants Waltons claim an appropriative right from the 

.MJtion of Partial Surrma..ry Judgment of the Col ville Confederated Tribes ' 
M:>tion for Surmnary Judgment, dated June 14, 1976, full argued July 14, 1976. 
Transcript, Vol. IV, pp. 849 et seq. 
Attached Merrorandum in Surmnation, p. 17. 
Ibid. 1 P• 30 • 
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6/ 
7/ 

8/ v 

State of Washington and that the Certificate of Water 
Right is null and void and of no force and effect; 

b . 'Ihe Defendants Waltons did not acx;ruire any rights to 
the use of water in No Nane Creek or the N::> Name Creek 
gronndwater basin when they acquired the lands that 
they presently occupy , which were former Indian Allot
ments 525, 2371 and 892; and 

c. The Defendants Wal tons have no right , title or inter 
est in and to the waters of No Name Creek: or the No 
Name Creek groundwater basin by reason of the acquis i 
tion of the aforesai d former Allotments 525, 2371 and 
892; 

d . 'Ihe Colville Confederated Tribes and the United States 
of America are entitled to have quieted in the Colville 
Confederated Tribes all of the rights, title and inter
est in and to the waters of N::> Name Creek and the No 
Narre Creek groundwater basin against the Defendants 
Waltons and the State of Washington. 

3. 'Ihe Col ville Confederated Tribes nove this Honorable Court 
to grant to them the partial smmary judgment, dated J1me 14, 
1976, which was fully argued on July 14, 1976, all as re
viewed in the attached :mercornandum in stmmation, 6/ declaring, 
adjudging and determining that: -

a. '!he Secretary of the Interior vis-a-vis the Col ville 
Confederated Tribes does not have "exclusive juris
diction" to administer , control or allocate the waters 
of No Name CJ:eek: and the No Name Creek groundwater 
basin; 7/ 

b. 'Ihe Secretary of the Interior does not have pc:Mer or 
authority under 25 u.s .c. 381 or otherwise to allocate 
to Defendants Waltons any of the waters of No Name 
Creek or the No Nane Creek gronndwater basin. 8/ 

4 . 'lhe Colville Confederated Tribes further respectfully petition 
this Court to declare, adjudge and detennine that: 

Full equitable title to the rights to the use of water 
in N::> Nane Creek and the No Name Creek gronndwater basin 
vested in the Col ville Confederated Tribes by the Execu
tive Order of July 2 , 1872 : 

'!hat the full equitable title to those rights to the use 
of water continues to reside in the Colville Confederated 
Tribes; that the naked legal ti tie to those rights to 
the use of water in No Narre Creek: and the No Name Creek: 
groundwater basin is held in trust for the Col vi lle 
Confederated Tribes by the United States of America, 
trustee. 2/ 

Memorandum in Sum:ration, p. 33 . 
Ibid. , p. 33, para. "A", 1. 21 et ~,; see authority in support , MEmoran
dtnn in S'l.mTation, p. 18, 1. 14 et ~·; p . 19, 1. 5 et seq. - p. 33 et seq 
Ibid., p . 34, para. "B" and documentation, fn. 7, supra. 
Ibid., p. 35, and documentation, fn . 7 supra. 
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10/ 
11/ 
12/ 
13/ 

5. 'llle Col vill e Confederated Tribes respectfully petition this 
Honorable Court to deny the rrotion of the Department of 
Justice for partial summary judgrrent that: 10/ 

"At the time of transfer of Indian allotted lands to non
Indian ownership, the non- Indian, as a matter of law, is 
entitled to the right to the use of whatever quantity o£ 
water was being utilized by the previous Indian allottee 
when the land was renoved from trust status and this water 
right would have a priority date as of July 2, 1972, when 
the Colville Indian Reservation was created." 

6. The Colville Confederated Tribes petition this Honorable 
Court to deny the rrotion for partial summary judgment of 
the Depart:Irent of Justice that: ll/ 

"Following the transfer of land from Indian to non- Indian 
ownership, the successor ' s right to the use of water is , 
as a matter of law, predicated upon the application of 
water to a beneficial use upon the lands with a priority 
date of such lise. " 

7. 'llie Colville Confederated Tribes petition this Honorable 
Court to deny the notion of the Deparb:nent of Justice 
that: 12/ 

'''llle allotment of lands on the Colville Indian Reservation 
purusant to the General Allotment Act of 1887 ( 24 Stat. 
388; 25 U.S.C. 331 et seq.) vestseach allottee of land with 
the right to the use of waters necessary for the allottee ' s 
needs with a priority date as of the creation of the reser
vation. . . [Colville Indian Reservation, July 2, 1872) .... " 

8. 'fue Col ville Confederated Tribes petition this Court to 
adjudge, declare and determine that: 

'Ihe Colville Confederated Tribes are entitled to a decree 
authorizing them to exercise their Winters IX>ctrine rights 
to the use of water in No Narre Creek and in the No Name 
Creek groundwater basin for any purpose, including but not 
limited to their Lahontan Cutthroat Trout Fishery. 13/ 

9 . 'lhe Colville Confederated Tribes respectfully petition this 
Court to ~lici ty find that there is insufficient water in 
No Narre Creek and in the No Narre Creek groundwater basin to 
meet the reasonable water requirerrents: 

a. For the 228.4 acres of .irri gable lands within the ser
vice area of the Colville Irrigation Project, whether 
the lands are irrigated either by the rill method or by 
menas of the sprinkler system that has been installed; 

Ibid. , p. 36, para. "D", 1. 18 et seq:. 
Ibid., P· 38, para. "E", 1. 15, et~. 
Ibid. 1 p . 38, para. "F", 1. 11 et ~· 
Ibid., p. 42 et ~-
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b. For the 157 .9 acres of irrigated lands within the ser
vice area of the Colville Irrigation Project, either by 
means of the rill method or through the operation of the 
presently installed sprinkler system. 

'!his Honorable Court is further respectfully petitioned to declare, 

adjudge and determine that, due to the severe shortage of water in l\b Narre 

Creek and in the l\b Name Creek groundwater basin, the diversion of the surface 

water from No Ncure Creek and the pumping of water from the No Name Creek 
7 
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10 

ll 
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31 

32 

groundwater basin by the Defendants Waltons has caused and will continue to 

cause the Col ville Confederated Tribes irreparable damage. By reason of 

this irreparable damage, the Col ville Confederated Tribes petition this Honor-

able Court to declare, adjudge and detennine that the Defendants Waltons 

are forthwith enjoined from further diversion of l\b Name Creek water and 

from purrping water from the l\b Name Creek grourrlwater basin. 

Date 

Suite 920 
818 18th Street, NW 
Washington, D.C. 
20006 

[202] 466-3890 
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Respectfully submi tt~ 

~~. v~a 
William H. Veeder, Attorney for 
Colville Confederated Tribes 
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UNITED STATES DISTRICT COURT 
PASTERN DISTRICT OF WASHING'ION 

COLVILLE CONFEDERATED TRIBES I 

Plaintiff, 

vs. 

BOYD WAL'ION, JR. , et ux, et al . , 

Defendants, 

STATE OF WASHI!\X;'IDN , 

Defendant Intervenor. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) _______________________________ ) 

UNITED STATES OF AMERICA, 

Plaintiff, 

vs . 

WILLIAM BOYD WAL'ION, et uxl et al. 1 

and 'lHE STATE OF WASHINGTON I 

Defendants . 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) ________________________________ ) 

Civil "No . 3421 

O)NSOLIDATED CASES 

Civil tb. 3831 

.MEMJRANIXJM OF POINI'S AND AUTHORITIES 

IN SUMMATION OF 

O)LVILLE CONFEDERATED TRIBES I CASE-IN-aiiEF 
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.MEMJRANOOM OF POmi'S AND AUIHORITIES 
IN SUMMATION OF 

COLVILLE OONFEDERATED TRIBES I CASE-IN-cHIEF 

StJBJEX::T INDEX 

Introduction. . . . . . . • • • • • • • ~ . • ~ . . . • . • . • . • 1 

Questions Of Law Presented In 'Ihese Consolidated Cases. • . . • • . 3 

Primacy Of Federal I.aw. . . . . . . . . . . . . . . 
A. Indian law - Federal Pre-Irrminence Exemplified. 

B. Winters Rights 'lb '!he Use Of Water In No Narre Creek, 
Full Equitable Title 'lb Which Resides In 'Ihe Colville 
Confederated Tribes, Involves Federal Jurisdiction 'lb 

. . 5 

7 

~1e Exclusion Of The State Of Washington. • • • . • • . • • • • 8 

Winters Rights 'lb 'Ihe Use Of Water In No Narre Creek 
Are Not Subject 'lb ~e Jurisdiction Or Control By 
The State Of Washington ..•.•• •.. •••••. ...••. 8 

C. In These Consolidated Cases, '!his Court Has Adopted 
And Applied 'lhe Concept Of 'Ihe Pri.rracy Of Federal 
Law - Pursuant To 25 U.S.C . 177, 'Ihis Court Has De
nied 'Ihe Aff.i.ntati ve Defenses Under 'Ihe Laws Of 'Ihe 
State Of Washington In Regard 'lb 'Ihe Contentions Of 
Doefendants Wal tons. . • • . . • • . • . • • . • . • • • . . . • 11 

D . Primacy Of Federal Law Precludes 'Ihe Acquisition By 
Defendants Waltons Under 'Ihe Laws Of 'Ihe State Of 
Washington 'lb Rights 'lb 'lhe Use Of Water In No Name 
Creek. . . . .. . . . . . . . . . . . . . . . . . . . • • • . 13 

21 I RENEWAL OF MJI'ION OF 'lliE O)LVILLE O)NFEDERATED TRIBES FOR SUMMARY 
22 l JUru.1ENT AGAINST 'IHE STATE OF WASHINGIDN. • • • • ••• • • • • • ••• 17 

I 
23 ! PRIMACY OF FEDERAL LAW PS 'IO DEFENDANTS WAL'IONS ClAIM IN 00 NAME 

2 4 CREEK INDEPENDENI' OF 'IHE ClAIMS PREDICATED ON THE LAWS OF THE I' STATE OF WASHING'ION. • • • • • • • • • • • • • • • • • • • • • • • • • .18 

25 ·I Unique Status Of Colville Confederated Tribes Under Federal 

26 ! Law; 'Ihe Primacy Of Which Is Controlling In 'Ihese Consoli-
' dated Cases. • . . . . . • . . • . • . . . . • . • . • . • . . . • .19 

I. 
27 ,I 

l. 
28 I I, 

29 ;I 2. 

30 

31 

32 

li 
! 

Presurrption That Title Resides In Colville Confederated 
Tribes 'lb Its Winters Rights In l\o Name Creek. . • .. 

Special Act Of Congress Protects 'Ihe Winters Rights 'lb 
'Ihe Use Of Water Of 'Ihe Colville Confederated Tribes -
25 u.s .c. 381. • • • • • • •• • 

United States v. PcMers .. 

United States v. Hibner. . 

i. 

. . . .19 

.19 

.26 

. 27 
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United States v. Alexander. . • . • . . . . . . • . . • . • • . 28 

Anderson v. Spear-M:>rgan Livestock Co. , et al ... ..... • . 29 

"Handbook of Federal Indian Law". . • . . • . • . . . • • • . . 29 

DECREE SHOULD BE ENTERED QUIETING THE TITLE OF THE COLVILLE CONFED-
5 

1 
ERATED TRIBES AGAINST 'IHE ADVERSE CLAn1S OF 'IRE DEFENDANI'S WAL'IDNS . • • 30 

6 

7 

8 

9 

10 

1 1 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

I 
27 1 

28
1 

I 

291 
i· 

30 1' 
31 11 

3211 

I 

A. Defendants Wal tons !<new, When 'Ihey Acquired '!heir Lands , 
'Ihey Did Not Ac:ruire With '!hose Lands Rights To 'llie Use 
Of Water In No Name Creek. . • . . . • • • • . • • • • . . . 30 

B. 'Ihe Col ville Confederated Tribes Proved '!heir Prirra 
Facie Case. . . . . • • . • • • • . • . • • • • . . • • • • • . 30 

C. Deferrlants Wal tons Had 'Ihe Burden Of Proof - 'Ihey 
Failed To Sustain That Burden • . . . •..•.•.... ••.. 31 

'IBE COLVILLE CONFEDERATED TRIBES ARE ENTITLED 'lD HAVE ENTERED 
AGAINST 'IRE DEPARIMENT OF JUSTICE PARTIAL SUMMARY J1.JD3MEN'IS. 

A. Vis- A-Vis '!he Col ville Confederated Tribes 1 'Ihe Secretary 
Of 'lhe Interior Does Not Have Exclusive Jurisdiction Over 

. .. 33 

The Waters Of No Name Creek . ...• . • • • •. • •.••• • . 33 

B. 'Ihe Colville Confederated Tribes Are Entitled To Have A 
Partial Surrmary Judgrrent Against The Department Of J us
tice 1 Which In Error Asserts That The Secretary Of 'Ihe 
Interior ~_ay Allocate Water Under 25 U. S . C. 381 To '111e 
Defendants Wal tons. . . . • . . • . . . . . • • • • • . . • . • 34 

C. The Colville Confederated Tribes Respectfully Request 
'lhis Court 'Ib Enter Judgment 'Ihat The Title To 'lhe 
Winters Doctrine Rights 'Ib 'Ihe Use Of Water In l\o Name 
Creek Continues 'Ib Reside In 'Ihe Colv.i,lle Conferlerated 
Tribes . . • . • . . • . • • • . . . • • • . . • • . . • . • • . 35 

D. '!here Should Be Denied 'Ihese Aspects Of 'Ihe Department 
Of Justice M:>tion For Partial Surrmary Judgments Against 
The Colville Confederated Tribes . . . • • . • . • • • • • • 36 

E. Once Again, In Error, 'Ihe Depart:rrent Of Justice Has 
Requested A Partial Summary Judgrrent Against 'Ihe Col
ville Confederated Tribes On 'lhe Grounds That 

"Following the transfer of land from Indian to non-Indian 
ownership, the successor ' s right to the use of water is, 
as a rna.tter of law 1 predicated upon the application of 
water to a beneficial use upon the lands with a priority 
as of the date of such use. " . . . . . • . • . • . . . . . • 38 

F. '!he Colville Confederated Tribes Are Entitlerl To Have 
Denied The Petition For Partial Surmary Judgrrent Against 
'!hem As Prayed For By 'Ihe Department Of Justice In Re
gard To 'Ibis Erroneous Contention By The Department Of 
Justice: 

.u ._ 
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"'Ihe allotrrent of lands on the Colville Indian Reserva
tion pursuant to the General Allobnent Act of 1887 {24 
Stat. 388; 25 U. S .C. 331 et ~-) vest each allottee of 
l and with the right to the use of waters necessacy for 
the allottee' s needs with a priority date as of the 
creation of the . •. [Colville Indian Reservation, July 2 , 
1872] . ,, . . . . . . . . . . . . . .. . . . . . . . . . 

'lliE COLVILLE CONFEDERATED TRIBES PRAY THIS COORI' FOR A DECREE 

. ... 39 

6 DE'C.LAR.ING 'IHAT THEY MAY EXERCISE 'IHEIR WINTERS I:X::CI'RINE RIGH'IS 
'ID '.IDE USE OF WATER FOR ANY PURPOSE IN:::LUDING BUT NJT LIMITED 

7 'IO 'IHEIR LAHONTAN ClJI'I'HroAT TROUT FISHERY. . . • • . . • • • • • . . • • 4 2 
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9 

1 0 

'Ihe Depari:::Irent Of Justice Is Cbgnizant 'lhat 'Ihe Bureau 
Of Reclamation And 'Ihe United States Corps Of Engineers 
Destroyed 'Ihe Nat ural Fishery Of 'Ihe Colville Confeder-
ated Tribes. . . • . . . . . . . . . . . . . . . . • • • . • • . . 42 

11 rx:x:uM:EN'TI-ITION IN SUPl?ORI' OF PIDPOSED FINDINGS OF FACT. • • • • • • . • • • 4 7 

12 Title 'Ib Lands Involved In 'lhese Consolidated Cases. • • • . . • • • 4 7 
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Construction, Operation And Maintenance Of 'lhe Colville 
Irrigation Project Pursuant 'lb 'lhe Order Of July 14, 1976, 
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UNITED STATES DISTRICT COURI' 
EASTERN DISTRICT OF WASHINGID.~ 

COLVILLE CONFEDERATED TRIBES, ) 
) 

Plaintiff, ) Civil N:>. 3421 
) 

vs. } 
} 

BOYD WAL'ION, JR. et ux, et al., ) 
) 

Defendants, ) 
) 

STA'IE OF WASHINGI'ON, ) CONSOLIDATED CASES 
) 

Defendant Intervenor. ) 
) 
) 
) 

UNITED STATES OF AMERICA, ) 
) 

Plaintiff, ) Civil N:>. 3831 
) 

vs. ) 
) 

WILLIAM BOYD WAL'ION, et ux, et al. , ) 
and 'IHE STA'IE OF WASHING'ION, ) 

) 
Defendants. ) 

) 
) 

.MEMJRANilJM OF POINTS AND AU'IHORITIES 
IN SUMMATION OF 

COLVILLE CONFEDERATED TRIBES I CASE-IN-CHIEF 

I. INTRODUCTION 

This is an action initiated Septerrber 15, 1970, by the Colville Confeder-

ated Tribes, Plaintiff in Civil No. 3421, on their a.vn behalf against the Defen-

dants Wal tons to: 
24 

25 
1. Enjoin the Defendants Waltons fran seizing, diverting or m:morolizing 

26 
and rolluting the waters of 

27 
No Nane Creek 

a nonnavigable, perennial stream in the state of nature, which arises wholly 
28 1 

29 1 
within the Colville Indian Reservation, flows its full length in that reservation 

30 and terminates in Qnak lake, a closed body of water likewise entirely within the 

31 Col ville Reservatiom and 

32 2. Have adjudged, declared and detennined that full equitable title to 
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1 !the Winters Ibctrine rights to the use of water in "tb Narre Creek resides in 
I 

2 

1

! the Col ville Confederated Tribes . 

3 •

1

J On October 19, 1972, the State of Washington intervened in Civil l\b. 

4 13421 as a defendant in intervention. By that intervention, the State of 

5 !washington became an adversary of the Colville Confederated Tribes asserting, 

6 am::mg other things , contrary to the clairred rights of i;he Col ville Confeder-

7 ated Tribes, that the State of Washington had jurisdiction, pa.ver , and author-

8 ity to issue to the Iefendants Waltons a "Certificate of Water Right" and 

9 otherwise to exercise jurisdiction within the watershed of "tb Name Creek . 

10 Independent of the Colville Confederated Tribes and of Civil NO . 

ll 3421 , initiated by the Col ville Confederated Tribes , the Departrrent of Justice, 

12 on March 15, 1973, initiated on its own behalf -- and .Purportedly on behalf 

13 'of the Colville Confederated Tribes -- the case of United States v. Walton, 

14 Civil No. 3831, seeking to enjoin the Defendants Waltons from diverting 

15 waters from "tb Name Creek in excess of the quantity of water authorized by 

16 the Secretary of the Interior, and to have declared null and void the "Certi-

17 ficate of Water Right" issued by the State of Washington to the Defendants 

18 Wa1tons . 

19 By an order dated Iecerrber 19 , 1973 , the Court, sua sponte, consolidated 

20 the Colville Case, Civil N:>. 3421, with the Depa.rtrrent of Justice Case, Civil 

2 1 No. 3831 , declaring that the two cases had numerous , inextricably interrelated, 

2 2 ccmron questions of fact and law. 

23 On February 10, 1978 , in the oourse of the trial of these consolidated 

24 cases on the merits , the Department of Justice, by an oral notion, petitioned 
I 

25 
1 
I this Court for a sumrra:ry judgrrent and interjected into these proceedings com-

fl 

26 1 plex and controversial issues. There are several aspects of the rrotion by the 

27 j Department of Justice for sumnary judgrrent which are adverse to the rights 

28 1
:and i nterests of the Colville Confederated Tribes and which cloud the full I . 

29 j equitable ti t1e of the COl ville Confederated Tribes in and to their Winters 

30 I Doctrine rights to the use of water , the subject matter of these consolidated 

31 l cases. 

32 
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1 

2 

II. QUESTIONS OF IlWJ PRFSEN'IED 
IN THFSE 

CONSOLII:lA.TED CASES 

3 A. Are the Colyille Confederated Tribes, Plaintiff in Civil No. 3421 , 
predicated upon the record in these consolidated cases, entitled 

4 to: 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

31 

32 

1 . have the Defendants Wal tons enjoined frcrn causing irreparable 
damage to the Trilies through the diversion and use of the 
water in No Name Creek by the Defendants Wal tons and by the 
pollution of the waters of that stream by ·the Defendants? 

2. have their clairred rights to the use of water in No Narre 
Creek quieted against the adverse claims of the Defendants 
Wal tons, whose claims are predicated up:m the foll<:Ming: 

a. a "Certificate of Water Right" issued to the Defendants 
Waltons by the State of Washington, purportedly grant
ing to the Defendants Wal tons under the laws of the 
State of Washington a right to divert one cubic foot 
of the surface waters of No Narre Creek to irrigate 65 
acres of l and; 

b . aa;ruisition from non- Indians of three (3) allotrrents 
originally owned by members of the Colville Confed
erated Tribes? 

Assuning, arguendo, that the Defendants Wal tons did, 
in fact , aa;ruire some right to the use of water when 
they acquired the three (3) allotrrents from non
Indians, what is the measure 1 extent and character 
of those rights to the use of water that passed to 
the Defendants Wal tons upon the acquisition of the 
fonrer Indian allotments? 

B. Predicated on the record in these consolidated cases , are the Colville 
Confederated Tribes entitled to have judgrrent entered on their behalf 
against the State of Washington, Defendant in Intervention, for the 
following reasons: 

1. that the State of Washington has no jurisdiction, authority_ or 
control over the surface and groundwaters of No Name Creek; 

2 . that the "Certificate of Water Right," issued by the State of 
Washington to the Defendants Wal tons 1 is null and void and of 
no force and effect; 

3. that the State of Washington has no jurisdiction, control or 
authority to administer the rights to the use of water of No 
Narre Creek; hence, the title of the Colville Confederated Tribes 
in and to the surface and groundwaters of No Name Creek should be 
quieted against the adverse claims of the State of Washington. 

C. Are the Col ville Confederated Tribes entitled to have judgment entered 
on their behalf against the United States of America in regard to the 
following issues presented to this Court: 

1. '!he Colville Confederated Tribes are the CMners of the full equit
able title to all of the rights to the use of the surface and 
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I WF.STIONS CONTINUED 
'I 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

1 9 

20 

21 

22 

23 

24 
I 

25 .1
11 

II 
26 I 

27 
21 

28 11 3/ 

29 1-
30 

141 
I 

31 'il 

32 

groundwaters of No Narre Creek for the benefit of the nernbers 
of the Col ville ConfederatE?(l. Tribes and the interest of the 
United States is lirni ted to the naked l egal title to those 
rights held in trust for the benefit of the Colville Confed
erated Tribes. 1/ 

2. 'lhe Colville Confederated Tribes, contrary to the .r.btion for 
Stmmary Judgment of February 10, 1978, of the Justice Depart
ment, are entitled to use the waters of No Name Creek and the 
:No Narre Creek groundwater basin for any beneficial use in 
furtherance of the interests of the Col ville Confederated 
Tribes, including but not lirni ted to the rraintenance of the 
Lahontan CUtthroat Trout Fishery in t-.o Narre Creek, which was 
established in No Narre Creek and Qnak I..al<e. 2/ 

3. 'fue Colville Confede.!:"ated Tribes have the power, authority 
and resp:msibili ty, under circumstances that prevail , to con
trOl, administer and allocate the waters of No Narre Creek 
and the t-.o Narre Creek groundwater basin, and the Secretary 
of the Interior does not have the "exclusive jurisdictionn 
over the waters of No Name Creek, as the Department of 
Justice, in error, contends . 3/ 

4. The Colville Confederated Tribes, pursuant to 25 U.S.C. 381, 
are entitled to have declared, adjudged and detennined that 
rrembers of the Colville Confederated Tribes "residing" on the 
Col ville Indian Reservation are entitled to participate in the 
short supply of the surface and groundwaters of No Narre Creek 
on the basis of a " just and equal distribution" of those 
waters predicated upon the aforesaid 25 U.S .C. 381 and up.:m 
the Colville Water Code. i/ 

5 . 'lhe Col ville Confederated Tribes are entitled to have their 
cla.ined, full equitable title to the Winters D:>ctrine rights 
to the use of water in No Narre Creek quieted against the 
claims of the Department of Justice, which has uoved for a 
surrrnary judgnent, petitioning this Court, a:m::mg other things, 
that: 

" . . . the allotments of the lands of the Col ville Indian 
Reservation, pursuant to the General Allotment Act of 
1887 that each allottee of the land [sic] with the right 
to the use of water necessary for the allottee's needs 
with a priority date as the date of the reservation.'' 5/ 

Pre-Trial Order, June 14, 1976, p . 16, para. IX, 1. 16-23; MJtion of the 
Colville Confederated Tribes for Partial Stmmary Judgm2rlt, June 14, 1976, 
fully argued July 12, 1976, p . 6, 1. 3-26 . 

Mem::>randum of Points and Authorities in Support of Plaintiff, United 
States' .r.btion for Partial Surrmary Judgment, p. 16, 1 . 12-14. 

Colville Confederated Tribes' MJtion for Surrmary Judgrrent, June 14, 1976, 
fully argued July 12, 1976, p. 4, para. DJ et seq. 

Col. Ex. 2(13); Transcript Vol . II, p. 223, l. 25; p. 229, 1. 10 . 

See staterrent by William H. Burchette, Transcript of February 10, 1978, 
Vol. IV, p. 849, l. 18-25; p. 850, 1. 1. See .Mem::>randurn of Points and 
Authorities in Support of Plaintiff, United States' M:>tion for Partial 
Summary Judgment, p. 1, para. II, 1. 28-32 . 
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CP.ESTIONS OJNTINUED 

1 

2 

3 

4 

5 

6 

7 

8 
I 

II 
9 ,I 

10 
!, 
I 

I 
11 I 

i 

I 
12 ; 

13 I 
14 I 
15 

6. 

7. 

The Colville Confederated Tribes are entitled to judg:rrent quiet
ing their title against the claims of the Department of Justice, 
which cloud the full equitable title of the Colville Confederated 
Tribes by reason of the request in the Depart:rrent of Justice rrotion 
for sunrnary judgment: 

". . . that at the tirre of the transfer of Indian allotted 
lands to the non-Indian ownership, the non-Indian would 
be entitled to the right to the use of whatever quantity 
of water was being utilized by the previous Indian allottee 
when the land was rem.::>ved from trust status, and that this 
water right would have a priority date also as of the 
creation of the Reservation. " 6/ 

'Ihe Colville Confederated Tribes are entitled to judgrrent quiet
ing their ti tie against the claims of the Department of Justice, 
which cloud the full equitable title of the Colville Confederated 
Tribes , by reason of the request in the Department of Justice 
MJtion for Sl.:fim'\aiY Judgment; 

" . . • that following the transfer of land from Indian to 
non-lndian ownership, the successor's right to the use of 
water would be predicated on the application of the water 
to a beneficial use upon the land with a priority date as 
of the date of the use ." 7./ 

III . PRIMACY OF FEDERAL LlWJ 

16 
II Every phase and facet of these consolidated cases involves the Primacy of 

Federal law- the Suprerre Law of the Land. y 'Ihe Suprerracy Clause reads as 
17 

follows: 
18 

19 

20 I 
I 

21 I 
! 

"This Constitution, and the Laws of the United States 
which shall be made in Pursuance thereof • • . shall be the 
supreme law of the land; and the Judges in every State 
shall be round thereby; any 'Ihing in the Constitution or 
Laws of any State to the Contrary notwithstanding. " 

I
:As will be emphasized, the SUprerrB.cy Law is a predicate for the primacy of the 

22 i 
i 

23 
liFederal law which, it is respectfully submitted, controls the ultimate disposi-
ll 

24 
·j tion of these consolidated cases. 

25 
I As part of the Supreme law of the land is the Corruerce Clause which 

26 
:declares, arrong other things, that: 

27 

28 

29 
I 6/ 

30 . -
; 7/ 
I -

31 18/ 

32 9/ r-
1 

"'Ihe Congress shall have Power. . . 'lb regulate Comnerce 
wi t.l-1 foreign Nations, and arrong the several States and 
with the Indian Tribes . " 2/ 

Ibid. , p . 850, 1. 4-11; note 5, Memorandum, p. 2, para. III, 1. 1 

Ibid. , p . 850, 1. 12-17; note 51 M2rr0randurn, p. 2, para . .IV, 1. 8-12 . 

U. S. Const. , Art. VI, Cl. 2. 

U. S. Const., Art . I, Sec. 8, Cl . 3 . 
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1 Repeatedly, the Cbrmerce Clause, al::x:>ve quoted, has been referred to as a 

2 source of the plenary pcwer of Congress over Indian affairs. 10/ Equally inpor-

3 tant is the fact that it is the Ca:rrrerce Clause of the Constitution which gave 

4 rise to the roncept - all liuportant here - that the United States of America is 

5 the trustee and the Colville Confederated Tribes are the beneficiaries of that 

6 Constitutional trust. 11/ Another provision of the Constitution pertains to the 

7 plenary power of the Congress of the United States over the admission of states 

8 into this Union. 12/ 'lhat provision reads as follows : "New States may be ad-

9 

10 

11 

12 

13 

14 

15 

mitted by the Congress into this Union ..•. " 

Pursuant to that clause of the Constitution, the admission of the State 

of Washington was subject to these rondi tions, anong others: 

"'Ihe people inhabiting [the proposed State of Washington 
would] forever disclaim all right and title. . . to all lands 
lying within said limits owned or held by Indians or Indian 
tribes .... " 13/ 

It was likewise specifically provided in that Enabling Act, conditioning the ad-

mission of the State of Washington into the Union, that until title to the In-
16 

lldian lands had been extinguished by the United States 
17 

18 

19 

" . . . said Indian lands shall remain under the absolute 
jurisdiction and rontrol of the Congress of the United 
States. 14/ 

Any doubt as to the conditions pursuant to which the State of Washington entered 
20 

the Union are rem:>ved by the language of the "Corrpact With 'Ihe United States 11 

21 

22 
the State of Washington entered into when it adopted its constitution. Contain-

led in that "Compact" is identically the sarre language as the conditions upon 
23 

24 
which the State of Washington was permitted to join the Union. 'lhose conditions 

25 
emphasized with great clarity the primacy and the supremacy of the laws of the 

26 
United States and the powers of the United States vis-a-vis 

27 l! ington. 
28 1!10/ 

1-
29 !111 
30 12/ 

Worcester v . Georgia, 31 U.S. 515 (1832) . 

Cherokee Nation v. Georgia, 30 U.S . 1 (1831) . 

U.S. Const., Art. IV, Cl. 3, Sec. 3 . 

the State of Wash-

31 13/ Act of Feb. 22, 1889, 01 . 180, Sec. 4(2), 25 Stat. 676 [errphasis added] . 

32 I 
14/ Id., [enphasis added) . 
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I 
1 I! It is Article IV, Section 3, Clause 2 of the United States Constitution 

2 1l that provides that: 

3 "'lhe Congress shall have the Power to dispose of and 
make all need£ul Rules and Regulations respecting the 

4 Terri tory or other Property belonging to the United 

5 
I States .... " 

Although that power of the Congress over the properties of the United States has 
6 I been recognized as being plenary, it has likewise been historical ly recognized 
7 I that the power resides with the President of the united States to carve fran 
8 

the public domain Indian reservations. However , by reason of the Property Clause, 
9 

1 it is important that there be Congressional recognition of any Indian reserva-
1 0 

tion thus created by the Executive Branch of the National Government . 15/ 
11 

Seventeen years before the State of Washington was admitted, in the year 
12 I 

t l889, into the Union, President Grant created the Colville Indian Reservation on 
13 I 

IJuly 2 , 1872. 16/ Relative to the Congressional recognition of the Colville In-
14 

1 5 

16 

17 

18 

1 9 

2 0 

2 1 

dian Reservation thus created, this all-important quotation fran the Seyrrour 

deci sion is set forth: 

"Ti.Ire and tiire again in statutes enacted since 1906 , Cong
ress has explicitly rerognized the continued existence as 
a federal Indian reservation of this South Half or dimin
ished Colville Indian Reservation. " 17/ 

A. Indian I.aw - Federal Pre-Imminence ExemplifiErl 

From the bri ef review of the Constitutional provisions here involved 

in these consolidated cases , the Pri.nacy of Federal Law has been exemplified. 
22 1 

23 1 
'!here is no area in the Kb Name Creek watershed in which the State of Washington 

' 

24 
:may function . 'lhe National Government , since the formative days of this Union, 

I has pre-empted the field of Indian affairs . 18/ Recently, the Supreme Court in 
25 --

!its Oneida decision had this to say respecting the pre-emption by the United 
26 ' 

States relative to Indian lands: 19/ 
27 

28 

29 

30 

31 

32 
I 
I 

I 

15/ 
16/ 
17/ 
18/ 

119/ 
I 

See Arizona v . California , 373 U. S. 546 , 559-601 (1963) . 
Col. Ex . 2 ( 3) . 
Col. Ex. 2(10), Seymour v. Superintendent, 368 U.S. 351 , 356 (1962). 
See Worcester v . Georgia, 31 U.S . 515 , 556-557 (1832) . 
See Oneida I ndian Tribe v . County of Oneida, 414 U.S . 661, 667 
(1974) . 
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II 

1 11In the present case, however, the assertion of a federal 
oontroversy does not rest solely on the claim of .a right 

2 to p::>ssession derived from a federal grant of title whose 
soope will be governed by state l aw. Rather, it rests on 

3 the not insubstantial claim that federal law now protects, 
and has oontinuousl y protected from the time of the for-

4 nation of the United States, rossesso:ry right t o tribal 
l ands , wholly apart from the appl ication of state law 

5 principles which nonnall y and separately protect a valid 
i' right of p::>ssession. " 

6 ·I 
l Under the factual situation in these oonsolidated cases , this additional, rrost 

7 l 

8 
!germane statement from Oneida is quoted: 

1 
11 'Ihere being no federal statute making the statuto:ry or 

9 decision of law of the State of New York applicable to 
the reservation, the oontrolling law renai.ned federal law; 

10 and, absent statutory guidance, the governing rule of 
decision would be fashioned by the federal l aw in the node 

11 of the corrm:::>n law." 20/ 

12 ! 'Ibe next phase of this consideration is directed to the subject rna.tter of 

1 3 I these consolidated cases - namely, the Winters Doctrine rights to the use of 

14 

1

1
water of the Colvill e Confederaterl Tribes in the N:> Narre Creek watershed~ 

15 1. 
16 I 

II 

17 

18 

B. Winters Rights 'Ib 'lhe Use Of Water In No :Name Creek, Full Equitable 
Ti tie 'Ib 'V'Jhich Resides In 'lbe Col ville Conferlerated Tribes , Involves 
Federal Jurisdiction 'Ib 'Ihe EXclusion Of 'Ihe State Of Washington 

Winters Rights TO The use ·of Water ·rn No Name Creek Are Not Sub
ject 'lb 'ltie Jurisdiction Or ·control By The State Of Washington 

19 1 It will be recalled that a primary issue in the Winters deci sion, 
I 

20 iPc>th. in the Ninth Circuit 21/ and the Suprerre Court , 22/ reviewed extensively 

21 this question: Could Winters, whose clained rights to the use of water were 

22 predicated up:m the laws of the State of M:mtana, inpinge UfX)n the rights to the 

23 lfuse of \vater reserved by the Fort Belknap Tribe by theirtreat;y and agreement? 

24 : 
Both. the Court of Appeals for the Ninth Circuit and the Suprerre Court rejecterl 

25 the cxmtentions of Winters. 'Ihey did so with great specificity and established 

26 the precedent that is oontrolling here. 

27 

28 

29 ·20/ Id. at 674. 
' 30 i21/ Winters v . United States, 143 Fed. 740, 749 (1906). 
j -

31 1! 221 Winters v. United States, 207 U.S. 564 , 576-7 (1908). 
32 1! -

lj 

ll 
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l '!here is no challenge and there is no basis for challenging the principle 

2 1 of law that, when the United States of America , acting through the President, 

l 
3 !created the Colville Indian Reservation there were reserved for that reser-

4 vation Winters rights to the use of water. That title to Winters rights to the 

5 use of water passed to the Colville Confederated Tribes at the ti.:rre of the issu-

6 ance of the July 2, 1872 Executive Order is free from doubt. In the Solicitor ' s 

7 Opinion of June 3 , 1974 , this important staterrent is made : 

8 "Congress has recognized the Colville Confederated Tribes ' 
full equitable title to tribal lands within the Col ville 

9 Reservation. . . . Such title, having vested in the tribes, 
cannot be taken except as clearly and specifically auth-

10 orized by Congress ." 23/ 

11 I t is vital to this consideration and status of the title of the Colville 

l2 1Winters D:Jctrine rights to the use of water in the No Naire Creek drainage area 

13 that the creation of the reservation, all as revitwed al::x:>ve , reserved not only 

14 

15 

16 

17 

18 

19 

20 

21 

22 

2 3 

24 

the lands of the Colvill e Indian Reservation but also reserved water rights for 

that reservation, including but not limited to the No Name Creek drainage. 24/ 

In a cx:mtroversy - not unlike this - involving conflicts with states of the Union 

admitted into the Union pursuant to similar conditions, as reviewed above, the 

SUprene Court of the United States had this to say: 

" In our view, these reservations, like those created 
directly by Congress, were not limited to land, but in
c l uded water as well. . . . We can give· but short shrift 
at this late date to the argument [of Arizona] that the 
reservations either of land or wat er are invalid because 
they were originally set apart by the Executive." 25/ 

'!hat o:mclusion was predicated up::m the primacy of the Constitution of the 

United States. On the s ubject in Arizona v . California , this controlling declar-

l ation is IT'ade: 
25 ! 

26 ,, 

'II 27 ,, 
28 

29 123/ 

30 I 

31 
124/ 

32 ·25/ 1-

"'Ihey [decisions erroneously cited] do no·t determine the 
problem before us and cannot be accepted as lirni ting 

Col. Ex. 2(12) , Solicitor ' s Opinion, <:pinion on the boundaries of and 
status of title to certain lands within the Col ville and Spokane Indian 
Reservation, p . 9 and cited cases . 

Arizona v. California, 373 u.s . 546, 598-601 (1963) . 

Ibid., at 546, 598 . 
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the broad powers of the United States to regulate navi
gable waters Under the Co:rtnerce Clause and to regulate 
goverrnnent lands under Art. IV, § 3, of the Constitution. 
lve have no doubt about the power of the United States 
under these clauses to reserve water rights for its res
ervations and its prop2rty. " 26/ 

4 I 

1 Continuing to underscore the primacy of Federal law in regard to Indian affairs, 
5 

the SUpreme Court in Arizona v. California further analyzed the federal-state-
6 

I
1
Indi.an relations relative to the Winters rights to the use of water of the char-

: llact_er here involved. On the subject, the Supreme Court added these succinct 

statarents: 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

was 

"Arizona also challenges the Master's holding as to the 
Indian Reservations on two other grounds: first, that 
there is a lack of evidence shCMing that the United States 
in establishing the reservations intended to reserve water 
for them; second, that even if water wa~ meant to be re
served the Master has awarded too much water. We reject 
both these contentions. " 27 I 

Reason for the "short shrift," the "rejection11 of the state' s contentions 

summarized in these terms: 

11It is impossible to believe that ... wnen the Executive 
Depa.rtrrent of this Nation created the other reservations 
they were · unaware that nost of the lands were of the des
sert kind--hot, scorching sands--and that water from the 
river would be essential to the life of the Indian people 
. . . and the crops they raised. " 28/ 

19 On the subject of the imperative need for water on reservations , similar 

20 
1
to the Colville Reservation, in the arid and semi-arid regions of the west, the 

21 lsuprerre Court in Arizona v. California quoted the congressional recognition that 

2 2 Jwater is life itself in the arid and semi -arid regions where nost of the Indian 

23 11reservations are situated: 

24 ·j '"Irrigating canals are essential to the prosperity of 

25 
these Indians . Without water there can be no production, 

. no life .... '" 29/ I' ---
26 ·i ln anticipation of the CC11lllents subsequently to be made relative to the General 

27 Allotrrent Act of 1887 and particularly Section 7 of that Act - 25 U.S.C. 381 -
I 

28 " I reference is made to the fact that the quoted e.xcerpt relative to the congres-

29 1:----------
30 1 ~ 26/ 
31 1!27/ 

1
128/ 

32 j'29/ 
i 
I 

Ibid., 597-8. See Art. I, 
Ibid. [Enphasis supplied] 
Ibid. at 598-9. 
Ibid. at 599. 

Sec. 8, Cl. 3, supra; Art. IV, Sec. 3, Cl. 2. 
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1 1 sional knowledge of the need for water was made in 1865 , twenty-two (22) years 

2 before the General Allotment Act. '!hat congressional cognizance of the impera-

3 l i ti ve need for water on the semi -arid reservations of the character of the COl-

4 I vill Indian Reservation was pronoooced twelve (12) years antecedent to the crea-
l 

5 I tion of the reservation in question. Judicial cognizance of the need for water 

6 i to IPak.e habitable the Indian reservations and the states bordering on Canada, 

7 such as MJntana and Washington, is like.w:ise contained in the Winters decision 

8

1

] that relates to the Fort Belknap Reservation of :rvbntana. 'lhere the Suprerre 

9 lj COurt said this : 

10 ·~ "'!he lands were arid and without irrigation, were prac
tically valueless. And yet, it is contended, the neans 

11 II of irrigation were deliberately given up by the Indians 
and deliberately accepted by the government. '' 30/ 

12 
I It is m:urifest that the three great branches of th~ Cbvernrnent of the 

13 . 
I United States of Arcerica - Executive, Legislative and Judiciary - have_ in 

14 

15 

16 I 
17 

18 

1 9 

20 

21 

the past .and are now fully aware that the Colville Indian Reservation 

has 

c. 

an imperative need for water if the l ands of that reser
vation including those within the No Nall'e Creek drainage 
are to be made habitable . · 

In 'lhese COnsolidated Cases, 'lhis Court Has Adopted And Applied 'lhe 
Concept Of 'Ihe Primacy Of Federal Law - Pursuant 'Ib 25 U.S .C. 177, 
'lhis Court Has :cenied 'lhe Affirmative Defenses Under 'Ibe Laws Of 'lhe 
State Of Washington In Regard 'Ib 'ilie Contentions Of 'Defendants 
Waltons 

22 Repeatedly, reference has been made above to the plenary and exclus-

23 , i ve authority of the National Cbvernrnent ooder the Supremacy Clause of the Cbn-

24 1j stitution in regard to Indian affairs . 'Ihat plenary and exclusive authority is 

25 l, applicable to the state lav1s in regard to the affirmative defenses of adverse 

26 '! possession, estoppel and laches. 'Ihe Court of Appeals for the Ninth circuit in 
II 27 1; the Ahtanum decision explicitly applied those concepts . On the subject, the 

28 i: Ninth Circuit said this: 

29 

30 

31 

32 

I 

130/ Winters v. United States , 207 U.S . 564 , 576 (1908) . 
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1 

2 

3 

4 ' 

" No defense of laches or estoppel is available to the 
defendants here for the GJvermrent as trustee for the 
Indian Tribe , is not subject to those defenses. Utah 
PCMer and Light Cb. v . United States , 243 U.S . 389 , 408-9; 
Cramer v . Unit ed States , 261 U. S . 219, 234 ; United States 
v . ~'lalker River Irr. Dist., supra, p . 339 ." 31/ 

, 'Continuing, the Court of Appeals in the Ahtanum decision said this in regard to 5 ,, 

6 
li the specific issues of the inapplicability of adverse possession, estoppel and 

7 
•i laches in relation to Indian rights : . 

8 

9 

10 

11 

12 

13 

"And in respect to the rights of Indians in an Indian 
reservation, there is a special reason why the Indians ' 
property nay not be l ost through adverse possession, 
laches or delay. 'lhis , as pointed out, in United States 
v. 7,405.3 Acres of Land, 4 cir. , 97 F . 2d 417 , 422, 
arises out of the provisions of Title 25 , U. S.C.A. § 177, 
R.S. § 2116, which forbids the acquisition of Indian 
lands or of any title or claim thereto except by treaty or 
convention. " 32/ 

On .March 21, 1978, this Court applied the well- and long- established pre-

cepts of the law that the " . . . defense of l aches and estoppel 
14 I 

is not available 

l1to the property CMners in this case.'' 33/ 
15 i 

I 
I 

16 I 
It is significant that by thus rejecting the applicability of the affir -

I mati ve defenses created by the laws of the State of Washington, this Court has 
1 7 

accepted and applied the basic concept of the prinacy of Federal law. It has 
18 I 

19 
!,effectively denied that the State of Washington or the laws passed by thatState 
! . 
have any applicability to the rights to the use of water in No Name creek. 'lhat 

20 

21 [ruling is of pararrount inp:>rtance by reason of the other issues pertaining to 

22 ! the State of Washington and likewise to the other issues pertaining to the plen-

23 ary and exclusive control and authority of the Congress of the Ubi ted States of 

24 America over all features and aspects of Indian a£fairs that arise in oonnection 

25 -.d.th these consol idated cases. 

26 

27 

28 
31/ 

29 

30 i: 32/ 

31 !33/ 

32 

United States v. Ahtanum Irr. Dist. , 236 F . 2d 321 , 334 (CA 9, 1956) , cert. 
den., 352 U.S . 988 (1956); 330 F . 2d 897 (1965); 338 F . 2d 307, cert. den. 
381 u.s . 924 (1965) . 

D:>id. 

Transcript, March 21, 1978, Vol. v, p . 893, 1. 23 & 24. 
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1 

2 

D. Primacy Of Federal Iaw Precludes 'Ihe Acguisition By Defendants 
Waltons Under 'lhe laws Of 'Ihe State Of Washington 'lb Rights To 
'Ihe Use Of Water In 'N:> Name Creek 

3 In the proposed Findings of Fact and Conclusions of Law filed by the 

4 Colville Confederated Tribes and the Pre-Trial Order of June 14, 1976, of this 

5 Court , there is set forth in detail these facts in regard to the attempts by the 

6 Defendants Waltons to aCX}Uire rights to the use of water in N::> Narre Creek and No 

7 Narre Creek groundwater basin by applying or attenpting to appl y the laws of the 

8 State of Washington. In that regard, reference is made to these facts: 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 34/ 

25 

26 11 35/ 
p-

27 36/ 

28 

29 37/ 

30 ! 38/ 

31 

32 
39/ 

1. 'Ihe Defendants Wal tons , by a deed dated August 24, 1948, ac
quired title frau non-Indians to fo.rner Allotments 525, 2371 
and 892 . 34/ 

2. On August 24, 1948, the Defendants tvaltons applied to the 
State of Washington for a penni t for a surface diversion of 
N:> Name Creek water . 35/ 

3 . On August 25, 1950, the State of Washington issued to Defen
dants Waltons a Certificate of Water Right puq:orted.ly auth
orizing Defendants Waltons to divert one cubi c foot of water 
to irrigate 65 acres of land. 36/ 

4. In July 1975, the Defendants Waltons drilled an irrigation 
well in clear violation of the laws of the State of Washington, 
which they seek to have applied. 37 I 'lhe Waltons attempted 
to obtain a permit from the State of Washington for that irri
gation well. The State of Washington denied that application. 38/ 

5. Irrespective of the refusal of the State of Washington to 
grant Defendants Waltons a permit to p1.II1p water from the No 
Narre Creek grol.mdwater basin, the Defendants Wal tons continue 
to pump from that groundwater basin causi ng irreparable dam
age to the Colville Allotrrents 892 and 526 , which overlie the 
predominant area of the No Name Creek groundwater basin. 39/ 

See Pre-Trial Order, June 14, 1976, p . 7, para. 28 (a) (b) (c) , E-"'Ihe 
State Water Certificate," para. 31, l. 25 - p. 8, 1. 17 . See Proposed 
Findings of Fact and Conclusions of Law filed by the Col ville Confeder
ated Tribes , p . 15, l. 24 e t seq. 

See Pre-Trial Order, June 14 , 1976, p. 7 , 1. 25 et ~-

See Defendants Waltons Ex. R- W; Pre-Trial Order, June 14 , 1976, p . 8 , 
para . 32 et seq . 

Revised Codes of Wash . , Ann. , Permit to Withdraw, 90 . 44:050; 90.03.260. 

See testilrony, State of Washington's witness , Eugene Wallace, Supervisor 
of tvater Resources and Managerrent Deve lopnent in the Office of Water Pro
grams , State of Washington, Vol. XIII , p . 2742, l. 15-17; William Boyd 
Walton, Vol . XI , p. 2246-7 . 

See Col. Ex. 6; Col. Ex. 8. 
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2 

There is thus presented the ,anomaly of the Defendants Waltons, joined in 

these consolidated case s by the s ·tate of Washington, relying upon the laws of 

3 1Washington, but acting in clear violation of those laws while officials of that 

4 State do not in anyway seek to enforce their laws which they know have been and 

5 are being violated. 40/ 
I -

6 '!here is no need to reiterate and reaffinn the prop::>si tion that the State 

7 of Washington's admission into the Union was conditioned up::>n the waiver of any 
I 

8 lclaim to Indian properties within the State of Washington. 41/ It carmot be em-

9 !jphasized too heavily, however, that the State of Washington, by the last-cited 

10 I1 Enabling Act, specifically declared that: 

11 II 
12 II 

13 

14 

" [the properties of the Indian people of the character in
volved within the State of Washington] •.. shall remain 
under the absolute jurisdiction and a:>ntrol of the Congress 
of the United States." [Errphasis supplied] 

On repeated occasions, the Court of Appeals for the Ninth Circuit has 

15 
specifically declared and unequivocally ruled that the State of washington has 

16 
no jurisdiction over Indian properties within the State of Washington by reason 

17 
of the conditions of the State' s admission in·to the Union. 42/ 

18 
In the Ahtanurn decision, the Court of Appeals, in regard to a decision 

19 
which originated in this Court, declared that the rights to the use of water on 

:the Indian reservations '' ... are not subject to appropriation under state law, 
20 I 
21 nor has the state power to disp::>se of them." ·43/ 

22 
Relative to the Flathead Indian Reservation in the State of M:mtana, the 

23 

24 

Court of Appeals for the Ninth Circuit again applied the Enabling Act pursuant to 

~~ which the State of M:mtana was admitted into the Union. As previously noted, 
I 

25 :the States of Washington, North Dakota, South Dakota andM.:mtana were all admitted 

26 

27 40/ 

28 

141/ 
29 · -

i 
30 : 42/ 

I 

I 

31 I 43/ 
I 

32 i 
I 

See testim::my, State o£ Washington's witness, Eugene Wallace, Supervisor 
of Water Resources and Management Developnent in the Office of water Pro
grams, State of Washington, Vol . XIII, p. 2660; p. 2742, 1 . 5-17. 

See Act of February 26, 1889, Ch. 180, §§ 1 and 4(2). 

See United State s v. Romaine, 255 Fed. 253, 260 (CA 9, 1919). 

UnitErl States v. Ahtanurn Irr. Dist., 236 F. 2d 321, 328 (CA 9, 1956), cert. 
den., 325 U.S. 988 (1956). 
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1 ~~~ into the Union under the sarre explicit condition: 'Ihey have no jurisdiction 

2 :over Indian properties. On the subject, the Ninth Circuit said this: 
, I 

"M::mtana statutes regarding water rights are not appli
cable , because Congress at no ti:rre made such statutes 
rontrolling in the reservation. '' 44/ 

Recently in the decision of the Suprerre Cburt in Antoine v. State of Wash-

6 ington, 4~ the full impact of the plenaxy pc:Mer and control of the National G:Jv-

7 •ernment vis-a-vis the State of Washingtonwas reiterated and reaffirmed. Involved 

8 was the Agreerrent of May 9, 1891, pursuant to which the Colville Confederated 

9 11 Tribes were required by the United States to cede the northern portion of their 

10 :reservation. Arrong other things that Agreerrent, ratified by Congress , provided 
I 

11 1that: 46/ 

1 2 I 
I 

13 I 
14 

15 

16 

17 

18 

"ARTICLE 6. It is stipulated and agreed that the lands 
to be allotted as aforesaid to said Indians. . . shall not 
be subject . .. to taxation for any purpose .• . that said 
Indians shall enjoy withoot let or hinderance the right 
at all tirres freely to use all water p?Wer and water 
courses belonging to or ronnected with the lands to be 
so allotted, and that the right to hunt and fish in 
ccrraren [sic] with all other persons on lands not allot
ted to said Indians shall not be taken away or in anywise 
abridged." 

'Ihe State of Washington arrested Alexander J. Antoine and his wife for 

1 9 
hunting deer in violation of the laws of the State of Washington. Defense of the 

Antoines was that the above-quoted Article 6 rendered than irrmune from the l aws 
20 

21 
of the State of Washington pursuant to which they were arrested . 

22 
In explicit terms, the Highest Court applied the principles of law in re-

23 
Jlgard to the i.mnuni ty of the Col ville Indian property rights from the jurisdiction 

Jl 

24 
of the State of Washington. 'Ihese are the terms which, when applied to the De-

25 
l fendants Waltons ' Certificate of Water Right, render null and void and of no 

force and effect that certificate: 
26 

27 

28 

29 : 44/ 
, -

30 ,·45/ ,_ 

31 1!46/ 
32 II 

I, 

"'Ihe decisions . ... settle that Congress, by its legisla
tion ratifying the 1891 Agreement, ronstituted those 

United States v. Mcintire, 101 F . 2d 650, 654 (CA 9, 1939). 

420 U.S. 194, 197 (1975) , included as Col. Ex. 2(11). 

Col. Ex. 2 ( 4) , Agreerrent of .M:ly 9, 1891. [Errphasis supplied) 
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I 

1 I 
2 

provisions, including Art. 6 1 laws of the United States ..• 
in Pursuance 1 of the Constitution, and the supreme law of 
the land, 'superior and pararrount to the authority of any 

3 

1 

State within 'Whose limits are Indian tribes . • " 4 71 

'lhe Suprerre Court likewise declared in Antoine v. Washington: 

4 I 
5 

6 

7 

''State qualification of the rights is therefore prec
luded by force of the Supremacy Clause and neither an 
express provision precluding state qual ification nor 
the consent of the State was required to achieve that 
result. " 48/ 

8 
Earlier, in the case of Seyrrour v . Superintendent, 49/ the State of 

Washington again challenged the fO~'lers of the National Government to create and 
9 ! 

I maintain the Col ville Indian Reservation free and clear and irmrune fran the 
10 I 

1

1 

jurisdiction of the State of Washington. In clear and convincing and unequiv-
11 

1

1 

ocal te:rms, the Suprane Court again rejected any effort on the part of the 
12 1 

State of Washington to intrude upon that reservation. It is worthy of note that 
13 

14 
the State of Washington seized upon the Act of 1906, subsequently revitSWed, con~ 

15 
tending that the act of Congress obliterated and did away with the Col,ville 

16 
Indian Reservation. 'lhat fX)sition was declared by the Court to be without merit. 

· Again rejecting the claims of jurisdiction over the i ssues there involved, the 
17 

Court said this : 
18 

19 
"Since the burglary with which petitioner was charged 
occurred on property plainly located within the limits 
of that reservation, the court of Washington had no 
jurisdiction to try him for that offense." 20 

21 It is respectfully submitted that the repeated efforts of the State of 

22 !Washington, as in the Walton case, to intrude up:::m the Colville Indian Reserva-

23 tion and to seize jurisdiction over the properties within the Colville Indian 

24 Reservation have been consistently rejected. 'Ihe efforts of the State of 

25 
1 Washington to intru:le into the Walton cases should likewise be rejected, all as 
I 

26 :will now be reviewed. 
· I 

27 ,, 
d 

28 I 

1-------------------
29 I 47/ 

1,--
30 II 
31 j48/ 

! 

Antoine v. Washington, 420 U. S . 194, 197 et seq . (1975), included as 
Col. Ex. 2(11), Part II, pp. 6-11 . 

Ibid. 

368 U.S. 351, 359 (1962), included as Col. Ex. 2(10) . 32 149/ 
,, 
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2 

3 

4 

RENEWAL OF MYI'ION OF 
'IHE COLVILLE CONFEDERATED TRIBES 

FOR SUMMARY ~ 
AGAINST 'lHE STATE OF WASHINGIDN 

A M:Jtion for Partial Surrmary Judgment, filed by the Colville Confederated 

1 
Tribes , was noticed for a hearing on June 14 , 1976 . '!hat MJtion carre on and was 

5 I 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

fully argued to this Court on July 1 2, 1976. When these consol idated cases were 

set for trial, all aspects of the t<btion , save one, were stayed until the trial 

on the rrerits , which has now been completed. 50/ 

This Court has already granted a very important phase of the M:>tion for 

Partial Judg:rrent, filed by the Colville Confederated Tril::es . As reviewed above, 

this Court has declared that 25 U.S.C. 177 precludes the Defendants Waltons from 

successfully interposing against the Colville Confederated Tribes the affirmative 

defenses of adverse possession, estoppel and l aches . 51/ 

At this junction in these proceedings , the Colville Confederated Tribes 

renew another aspect of their M:>tion for Partial Surrma:ry Judgment argued, all 

as stated above, on July 12, 1976 . That aspect of the aforesaid MJtion for 

1 6 l 
Partial S1.IDiT1CU'Y Judgnent is paraphrasei as follows : 

17 

18 

19 

20 

21 

22 

23 

24 

The State of Washington has no jurisdiction over rights 
to the use of water in No Name ~ek and the permit- and 
Certificate of Water Right , issued by the State of Wash
ington to the Defendants Waltons, are null and voi d and 
of no force and effect. 

Reference at this juncture is made to the "Proposed Findings of Fact and 

Conclusions of Law" (Pre-trial submission of State of Washington) . It is worthy 

of note that the State of Washington nakes no reference to the partial surrmary 

judgment of the Colville Confederated Tribes. It is likewise worthy of note 

!that the State of Washington offers no cases, authorities , indeed, arguments 
25 

! 
1 
that ~uld support the penni t and Certificate of Water Right issued to the De-

26 : 

27 
ll fendants Waltons. It is understandable that no authorities or citations are 

i offered by the State of Washington in support of its untenable position in these 28 I 

29 ,l eases for there is no authoricy which supjX)rts its claimed jurisdiction. 

30 ,-------------------

31 ! 50/ See Court ' s Order, September 16, 1977. 

32 !51/ Seep. 12, supra. , fn. 33, supra. 
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1 1 as reviewed. above in explicit detail, the State of Washington was penni tted to 
I 

2 join the Union as a quasi-sovereign predicated upon the conditions that it would 

3 assert no claims over the Indians or over their properties . 52/ 

4 It is respectfully submitted that granting at this time to the Colville 

5 1 Confederated Tribes their notion for judgment against the State of Washington 
,l 

6 ·' v.ould have bvosalutory effects: One, it would eliminate further contesting with 

7 I the State of Washington, which has totally failed to offer evidence or law in 

8 h supp::>rt of its alleged. jurisdiction to issue the aforesaid permit and Certifi-
jl 

9 I· cate of Water Right. 'lWo, it would eliminate from both of these cases, no.v 

10 !; consolidated for trial, the presence of the State of Washington, which bas not 
I . 

11 '
1 
contributed in anyway to a resolution of the issues so vastly important, to 

12 !which reference will ncM be made, in regard to the Colville Confederated Tribes, 
I 

13 I the National G:>vernment and the Defendants Waltons. 

14 I, 
I' 

15 
PRIMACY OF FEDERAL LAW 

AS 'IO DEFENDANTS WAL'IONS CLAIM IN NO NAME CREEK 
INDEPENDENT OF THE CLAIMS PREDICA'IED ON THE 

1 6 I LAWS OF THE STATE OF WASHING'ION 

17 ! I 'lhl:uughout the trial on the rreri ts of these consolidated cases, there has 

18 ; ibeen continuously e.rrphasized by the Colvllle Confederaterl Tribes the special 
I; 

19 j[status they occupy under the Federal law. 'lliroughout, the Defendants Waltons 

20 i :have vigorously contested the claims of the Colville Confederaterl Tribes that 

21 ~: the full equitable title to the rights to the use of water in No Name Creek and 

22 l! in No Name Creek groundwater basin has always resided, and at all tirre pertinent 
I 

23 
· to this litigation naw resides, in the Tribes . Tn no sense being captious with 

24 
; the Defendants Waltons, it is respectfully submitted, as will be enphasized , that 

25 
they had a burden of proving that in some manner the Congress of the United 

26 . States had divested the Colville Confederated Tribes of their Winters Ibctrine 

27 rights to the use of water. Th e Defendants Waltons have failed to offer 

28 factual evidence or legal authorities that would in any.vay support the claim 

29 
that in some manner title to the rights to the use of water rroved out of the 

3
'0 Colville Confederated Tcibes and presently resides in the Defendants Waltons. 

31 

32 \' 52/ 
I _ 

l 

' 

See p . 6, note 13, supra. 
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I 

1 jHaving failed to sustain that burden, the Colville Confederated Tribes are en-

2 ititled to have judgment declared and determined to reside in them to those 
I 

3 'rights to the use of water as against the Defendants Waltons . 

4 

5 

6 

7 

8 

9 

Unique Status. Of Col ville Confederated Tribes Under Federal Law, 
'Ihe Primacy Of Which Is Controll ing In 'Ihese Consoldiated Cases 

1. Presumption 'Ihat Title Resides In Colville Confed.erated Tribes 
'Io Its Winters Rights In N:> Name Creek 

In detail and with explicit specificity, the Col ville Confederated 

Tribes have proved that on July 2, 1872 , ful l equitable title to the Winters 

'

rights to the use of water in No Name Creek became vested in them. Neither the 
10 

Defendants Waltons nor the Department of Justice or the State of Washington have 
11 

presented substantial facts of law -- or, indeed, any facts or law - - which would 
12 

13 
support the assertions by the Defendants Wal tons that title had noved out of the 

',leolville Confederated Tribes and into the Defendants Waltons . It is an estab-
14 

1 5 
lished precept of Indian law that cannot be successfully challenged that the 

title, once having been proved to reside in the Colville Confederated Tribes, is 
1 6 1 . 

presumed to continue in the Tribes. Absent specific divestiture of that title by 
17 

the United States of Arrerica, acting through the Congress , that full equitable 
18 

1 9 
title resides in the Colville Confed.erated Tribes , and cannot be success-

fully disputed. 53/ Predicated up:m the well-established concept of l aw 
20 

21 
lthat the Colville Confederated. Tribes had title vested in them and that that -

22 
! title continues to reside in them in r .egard to Win~ers rights to the use of 

23 
water in N:> Name Creek. the acts of Congress, which are pertinent in that regard, 

24 
:and. the concepts of law which are controlling will nCM be reviewed. 

25 

26 I 

2. Special Act ·of Congress ·protects The Winters Rights 'Io 'Ihe Use 
Of Water Of 'Ihe Colvill e Confederated Tribes -- 25 U. S.C. 381 

Enactment of special legislation to protect the Col ville Confeder-27 1' 
28 1 ated Tribes 

I 
and other Indian tribes against depredations by white cla:i.rrants has 

29 j ________________ _ 
,, 

30 I 53/ 

31 

32 

Mattz v ~ Arnett, 412 U.S . 481, 504 (1973); United States v. Celestine, 
215 U. S. 278 (1908); Seymour v . Superintendent, 368 U. S . 351 (1962); 
Antoine v . State of Washington, 420 U.S. 194 (1975). 'Ihe cases of 
Seymour v. Superintendent and Antoine v. State of Washington are in
c l uded as Col. Ex. 2 (10) and Col. Ex. 2 (11) . 
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1 long been upheld as a constitutional exercise of legislative authority. In the 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

recent case of M:>rton v. Mancari , the Supreme Court said this in regard to spec-

ial l egislation favoring Indian Tribes: 

"On numerous occasions this Court specifically has upheld 
legislation that singles out Indians for particular and 
special treabnent. 'Ihis unique legal status is of l ong 
standing and its sources are diverse . As long as the 
special treabnent can be tied rationally to the fulfill
m:mt of Congress ' unique obligation toward the Indians, 
such legislative judgment will not be disturbed. (Cita
tions orni tted) . " 54/ 

Congress, by a special act - Section 7 of the General Allobnent Act of 

1887 - 25 u.s .c . 381, recognized the i.rrperative need to provide water for Indians 

residing upon arid and semi - arid Indian reservations , s imilar to the Col ville In-

dian Reservation. '!hat act contains the special and protective f eatures of the 

character revisved above in M:>rton v . M:mcari. This is the language of that 

frequently cited but never previously applied a~t of Congress: 

" ... where •. . water. . . i s necessary to render the lands 
within any Indian reservation avail able for agricultural 
purposes;-the Secreta.J::y of the Interior is authorized to 
prescribe such rules and regulations as he may dean nec
essary 

to secure a just and equal distribution [of the 
available water supply} at'!Ong the Indians resid
ing upon any such reservations . ... " 55/ 

Four things are abundantly manifest in regard to the specific l anguage above 
20 

21 

22 

23 

24 

25 

26 

27 

28 I 

quoted: 

54/ 

1. 25 u.s .c. 381 is the only language in the General 
Allotrrent Act of 1887 and the specific acts apply
ing to the allobnent of l ands within the Colville 
Indian Reservation. 56/ 

2 . 25 U.S . C. 381 is special legislation favoring 
"Indians" residing up:m the Colville Indian Res
ervation. 57/ 

See also Moe v. Confederated Salish & Kootenai Tribes, 425 u.s. 463, 
479-80 (l976)i Fisher v. District Court, 424 u.s. 382 , 390-l (1976); 
Cf. McClanahan v . Arizona State Tax Comn 'n, 411 U. S . 164 (1973); Wil liams 
~Lew, 358 u.s . 217 (1959). 29 

,55/ 25 U.S.C. 381 . [Emphasis supplied] 

30 

31 

32 

56/ 

57/ 

Act of March 22, 1906 (34 Stat. 80) , " ... that the Secretary of the Inter
ior be, and he is hereby authorized and directed ... [to allot lands with
in the Colville Indian Reservation]. " 
See MJrton v. Mancari, supra. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

3 . 25 U.S.C. does not provide for a just and equal dis
tribution of water arro~ allottees but, rather, with 
great specificity, it declares that the available sup
ply of water will be distributed on a just and equal 
basis "arrong the Indians residing upon" any reserva
tion requiring water for the successful prosecution 
of agriculture. 

4. 25 u.s.c. 381 excludes non-Indians . 

Tenets of the law have been reviewed in detail qs to: 

1. 'Ihe obligation of the Jtrliciacy to apply the language 
of the statutes as written; 

2 . 'Ihe Co~ess alone has the authority to legislate in 
regard to Indian affairs; 

3. Judiciary, irrespective of whatever concepts it may 
have as to the desirability or the lack of desirabil
ity of applying the law as written, is nevertheless, 
under the separations of power in the National Govern
rrent, obligated to search out and determine the will 
of Congress; 

4 . Where, as here, the langua~e is explicit and clear, there 
is no room for interpretation; 

5. A 1924 Attorney General's Opinion states this in re
gard to the established practices of upholding legis
l ation favoring Indian people: 

"From the beginning of its negotiations with the In
dians, the gove.rrment has adopted the policy of giving 
them the benefit of the doubt as to the questions of 
fact or the construction of treaties and statutes re
lating to their wel fare . " 

Continuing, that Attorney General's opinion alludes 
to the fact that it has long been the policy of the 
United States of AnEricar trustee, " .. . of safeguard
ing the Indians" and that policy "has been continu
ously adhered to. Treaties have been considered not 
according to their technical rceaning but in the sense 
in M'lich they \'.Uuld be naturally understood by the 
Indians. " 58/ 

.Reference is again made to the Solicitor ' s opinion of 4 June 1974 in re-

26 
,I gard to the COl vill e Indian Reservation bc:undary. There the concepts of statu-

27 1

1 

tory interpretation relative to statutes expressed in succinct and concise tenns: 

1 11Similar supPJrt for this view of the Act sterrs fran the well 
28 

J established principle that statutes affecting Indian interests 
are, where ambiguous, to be construed nost favorably to the 
Indians. " 59/ 

29 
I 

I' 3 0 1 =5s::=-;r-----=3-=-4 -=ap,.....-. ,--o-A-tty-. Gen. , 4 39, 4 44 (1924) . 

31 
59/ E.g . , Squire v. Ca[X>effiCUl, 351 U.S. 1 , 6-9 (1956); Carpenter v . Shaw, 280 

U.S . 363, 367 (1930); United States v. Santa Fe Pac . R. Co., supra, 314 

32 
U.S. at 353-54; Choate v. Trapp, 224 U.S. 665, 675 (1912); Cherokee In
ter-marriage cases, 203 u.s. 76 , 94 (1906) -- Col . Ex. 2(12) , p. 20 . 
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1 Of overriding irnportancehere is this fact : 25 U.S.C. 381 - the controll-

2 ing provision o f the General Allobrent Ac t of 1887 - is clear; its provisions 

3 are not in any sense ambiguous; its objective is clear - "just and equal distri-

4 bution of" a short water supply among "Indians residing, " in this case, on the 

5 Col vil le Indian Reservation. Non- Indians are excluded from participating in 

6 that short water supply - Defendants are non-Indians, ergo, they are not legally 

7 entitled to participate in any of the waters of No Narre Creek. 

8 Defendants Waltons have cited no facts -- there are none; D:fendants 

9 Wal tons have cited no law - - there i s none - - to supr:ort their c l airrs that i n 

l 0 sorre manner, the Col ville Confederated Tribes were: 

11 

1 2 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

2 3 

24 

l. Deprived of their Winters D:Jctrine rights to the use 
o£ water, which passed to them on July 2, 1872 , upon 
the creation of their reservation; 60/ 

2. N&here have the Lefendants Waltons even rerrotely in
dicated that, in sorre manner , the r ights to the use 
of water residing in the Colvil le Confederated Tribes 
were stripped from the Tribes and water sufficient t o 
irrigate the :r:Bfendants Waltons ' l ands was conveyed 
to the Defendants Wal tons. 

'!here are controlling precepts of the law respecting the appl ication of 

the express language of a statute when that l anguage is clear and explici t, as 

set forth in 25 U.S.C. 381 . 61/ 

Perhaps the nost elerrental principle o£ the l aw, relative to statutory 

construction, has been stated by the Suprerre Court in these terms: 

''mere the language [of a statute, as in 25 u.s .c. 381) 
is plain and admits of no nore than one meaning the duty 
of interpretation does not arise and the rules which are 
to aid doubtful meaning need no discussion. " 62/ 

Another precept of statutory construction is contained in this Latin maxim: 

25 1 ,Expressio un.ius est exclusio alterius , 63/ as declared in the last-cited 
26 ! ______________ _ 

27 
16o; 

161; 28 .1-
29 I · 
30 

31 

3 2 

l 
162; 

See Review of Winters Ibctrine, pp. 8-11, supra. 

See Colville ~randum of March 12 , 1978, filed with this Court, entitled 
"Reiteration Of Plaintiff Colville Tribes ' M:>tion For Partial Smrrnary 
Judgment And Response 'Ib M2m::>randum Of Points And Authorities In SUpfOrt 
Of Plaintiff, United States ' M:>tion For Partial Surranary J udgnent, p . 16, 
l. 3 - p . 18 , l . 13 . 

Carninette v . U. S . , 242 U.S . 470, 485 (1916) . See abunfunce of authority 
on principle quoted, 2A SUtherl and Statutory Construction, 4th Edition 
Text and Corn:rentary, sec. 45. 0 2, pp. 4 et seq. 

2A Sutherland Statutory Construction, 4th Ed. , sec. 4 7 . 23 . 
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( 

1 l' authority: 
t 

2 I; 
3 'I 
4 I 

I 

5 I 
6 fusal 

" the nrod.m is applied to statutory interpretation, 
where a form of conduct, the manner of its perfornance 
and operation, and the persons and things to which it 
refers are designated, there is an inference that all 
omissions should be understood as exclusions. 11 64/ 

MJst recently, the courts have reiterated and reaffirmed their adamant re-

to depart from the express language of the law, as enunciated by the Cong-

7 ress. A leading case, reviewing the necessity of the courts to abide with the 

8 I express letter of the law as passed by Congr-ess, o::mtained these controlling 

9 I staterrents; 

1 0 

11 

"'Ihe :rreaning and spirit of the Act are clear on its face. 
We need not refer to legislative history to rationalize 
our independent assessrrent of its irrpact. " 

12 I Continuing, that court re-emphasized the lirn.its of the judicial power with these 
I 

13 lterms: 
"As a court we cannot countenance such patent usurpation 
of legislative authority. Nor will we expurgate an irn
.f.X)rtant federal .f.X)licy statute ...• " 

14 I 
15 I 
16 I 'Ihe decision in question then alluded to another recent case from which this 

17 I staterrent is quoted: 

1 8 ''We are fully in accord with the 4th Circuit's view, in 

19 
i 

20 

21 

I 

West Virginia Division of Izaak Walton League of America, 
Inc. v. Butz, that: 

"Economic exigencies. . . do not grant courts a license to 
rewrite a statute no rratter how desirable the purpose or 
result might be... . [T]he appropriate forum to resolve 
this complex and controversial issue is not the courts 
but the Congress. 522 F . 2d 945, 955 (4th Cir. 1975)." 65/ 22 11 

23 
1:! In another recent decision, these additional, very pertinent principles of stat-

24 I • II utory construction are taken: 

25 
'r 

11 
' If the words of the statute are clear, the court should 

not add to or alter them to accomplish a purpose that does 
26 I not appear on the face of the statute or from its legisla

tive history ." 27 i 
I 

28 l 'Ihe Court then continued with this statement: 

29 i 
''We are rot insensitive to the fact that our reading of 
the Organic Act will have serious and far-reaching 

30 II 
,~ ----------

31 r 64/ 
32 .b"S; 

Id. 
Hill v. TVA, 549 F.2d 1064, 1072, 1073-4 (CA 6, 1977). 

II 
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. ' 

1 

I 2 I 
3 

1 

consequences , and it may well be that this legislation 
enacted over seventy-five years ago is an anachronism 
which no longer serves the public interest. However, 
the appropriate forum to resolve this corrpl ex and con
troversial issue is not the court but the Congress." 

4 !'fue decision then proceerled to add this concept: 

5 

6 

"'lhe controlling principle was stated in United States 
v. City and County of San Francisco ... : 

"Article 4, § 3, Cl . 2 of the Constitution provides that 
7 '1he Congress shall have PONer to dispose of and nake 

all needful Rules and Regulations respecting the Terri-
8 tory or other Property bel onging to the United States. ' 

'Ihe power over the public l and thus entrusted to Congress 
9 ~· is without limitations. 'And it is not for the courts 

to say how that trust shall be administered. That is 
10 , I . for Congress. ' " 66/ 

11 lit J.S respectfully submitted that the Supreme Court in the San Francisco decision 

12 enunciated what it is believed the law in these consolidated cases should be rel-

1 3 ative to the meaning of 25 U. S .C. 381. Congress has plenary and exclusive con-

14 trol of Indian affairs within the National G:>vermnent. 67/ I t i s not for the 

15 I courts to usurp the p:Mers of the Congress of the United States in regard to the 

16 lplenru:y power of the legislative body . Congress has declared, in 25 U. S .C . 381., 

17 tthat the Secretary of the Interior is authorized to provide a " just and equal 
I 

18 distribution" of No Na:rre Creek water arrong the Indians upon the Colvil le Indian 

19 Reservation. 

Predicated upon tl?.e precepts of statutory construction, it is manifest 20 

21 that 25 u.s.c. 381 - the only act here involved - continues to maintain title 

:: 

11

1 in the Colville Confederated Tribes of their invaluable Winters r:x:x::trine rights 

1 
to the use of water and to provide that those invaluable Winters ·Ibctrine rights 

I 
24 ~~ to the use of water of the Colville Confederated Tribes rray be distributed on a 

25 
1' just and equal basis "among Indian residing" on the Colville Indian Reservation . 
I 

26 I 'fue fact that the Secretary of the Interior has not envoked that ~ver is aca-

27 . demic. It is manifest beyond doubt that there can be no vested rights in any 

28 1: 1--- ---
29 '66/ 

30 I 

I 
31 !· 67 I 

d-
32 

West Virginia Division of Izaak Walton League of America, Inc., et al., 
Appellees v. Earl L. Butz, Secretary of Agriculture of the United 
States, et al . , Appellants, 522 F.2d 945, 955 (CA 4, 1975). 

See note 61 , supra, p. 2 et seq . 
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1 Indian allottee if the Secretary of Interior has the power to distribute water 

2 "arrong Indians" residing on the reservation. A vested right could not be taken 

3 fran an allottee and utilized on the basis of a "just and equal distribution." 

4 Hence, it is manifest that it was intended that the allottee would receive land 

5 without rights to the use of water but that he would be entitled, as an Indian 

6 residing on the reservation, to participate in a just and equal distribution of 

7 the water. Applying those concepts to the tb Name Creek watershed is extrarely 

8 interesting . Due to the shortage of water, it is clear beyond question that the 

9 upper allot:rrents, 526 and 892, could deplete entirely the flo.v of water that is 

10 imperatively needed for Allotments 901 and 903 that are located belo.v the Defen-

11 dants Wa1tons. Hence, the Congress, in its wisdom, has declared that no single 

12 allottee would have a vested right to nonopolize and utilize the waters, thus 

13 drying up his neighbor ' s allotnent. lmy other interpretation of 25 U.S .C. 381 

14 vx:>uld devastate the developrents of the kind that were made by the Colville Con-

15 federated Tribes when they established the Colville Irrigation Project. 68" 

16 Reference ·is made to the contention in the Pre-Trial Order of Defendants 

17 IWaltons that the Colville Confederated Tribes have a priority in lib Narre Creek 

18 as of 1956. No rrention has been made by the Defendants Wal tons throughout the 

19 trial on the merits or, indeed, is there any reference in briefs that have been 

20 filed by the Defendants Waltons relative to their contention in the Pre-Trial 

21 Order that: 

22 

23 

24 

"24. Waltons ' vested water right is of equal priority 
with that of other allot tees in the basin and superior 
or pararrount to that of the Colville Tribe whose claim 

I is tied to water appurtenant to the undisposed (surplus) 

I. lands restored in 1956 'subject to all existing valid 

25 I rights . " 

26 !Again Defendants Wal tons have cited congressional acts having no bearing on 

27 r these consolidated cases. 'Ihere were no surplus lands in the lib Nane Creek 

28 
1

!watershed, to which Section 3 of the Act of March 22, 1906 69/ would have 

29 !1-----
30 11 68/ 

31 

32 
69j 

For location of Allotrrents 526, 892, 901 and 903, which are within the 
service area of the Colville Indian Reservation, please refer to Col. Ex. 
8. From that exhibit, it is mani£est that the upstream allottees would 
be deprived of all water if there was not a provision for just and equal 
distribution of water to them in their downstream location. 
Col. Ex. 2 (7) • 
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1 I; application. 'Ihat section related only to lands which had not been allotted and 

2 1 were "surplus. " 'Ihe Defendants Wal tons have pointed to no such land.s in the N:> 

3 ! Narre Creek Valley and, indeed, there are none. Hence, neither the Presidential 
I 

4 ; ProclarnationofMay 3, 1916, 70/ nor the Congressional Act of 1956, 71/ re.Storing 
I 

5 1 surplus lands to the Colville Confederated Tribes, have application in any way 

6 I to the rights to the use of water, which are the subject matter of this case and 

7 are here for adjudication by this Court. 

8 'lhe authorities cited by the Defendants Waltons have no bearing on the 

9 
1 
issues in these consol idated cases. 

1 0 t 'Ihroughout these proceedings, the Defendants Waltons have continuously 

11 cited, in error, numerous decisions, which, once again, will be reviewed and the 

12 ! lack of rrerit in them exposed by the Colville Confederated Tribes . 72/ 

13 

14 

15 

United States v. Pa.vers 73/ 

Repeatedly, the Defendants Waltons have relied upon the Supreme Court 

16 
decision in the case of United "States v. Pa.vers. Brief reference will be made 

17 
! to the Powers case. 'Ihe Powers decision is totally irrelevant here. Ignored 

18 

19 

by the Defendants Waltons and the Department of Justice, both of whan rely upon 

Powers, is the fact succinctly stated by the Highest Court: 

20 I "'Ihe decree of the Circuit Court of Appeals [Ninth 

1 
Circuit] dismissing the bill must be affirmed. '' 74/ 

21 i ! i Simply stated, there was nothing detennined in Powers; there was nothing decided 

22 
in Powers . other than that th~ Federal District Court did not have jurisdiction, 

23 I all as declared and determined by the United States Court of Appeals for the 

24 j[ Ninth Circuit, the decision of which was affinned by the Supreme Court. 75/ It 
25 I 

': is i.nportant, however, in distinguishing Pa.vers fran Colville~- Walton that re-
: 

26 ' 
1 ' peatedly, the SUpreme Court, in its dictum in PCNJers, alluded to the CrCNJ Indian 

27 . 
! .. ---------

28 
: 70j 

29 ' 71/ 
172/ 
1-

30 173/ 
J-

31 ,, 74/ 
J75/ 

32 !-
1 

Col. Ex. 2 (8) • 
70 Stat. 626, 627. 
See Defendants \.Val tons ' 
p. 15 et seq. 
305 u.~ 527 (1939). 
Ibid. at 528. 

Proposed Findings of Fact & Conclusions of Law, 

See United States v. Powers, 94 F . 2d 783 (CA 9, 1939). 
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I 

1 ~~ Treaty of May 7, 1868. :J!1 For easy reference, a copy of the crow Treaty is 

2 11attached to the Colvilles ' furorandum dated M3rch 12, 1978. 77/ Provision, as 

3 !Powers points out in its dictum, is made in the CrCM Treaty by Article 6, which, 

4 arrong other things, provides that a head of a famil y may request land under the 

5 Treaty for the purpose of fanning. Predicated on that Treaty provision, the 

6 

7 

8 

Suprerre Court, as part of its obiter dictum, says this: 

''We do not consider the extent or precise nature of 
respondent ' s [Powers] rights in water. " 

9 
II.et it be respectfully emphasized that: Powers did not rely upon 25 U.S .C. 381 

10 
!other than to observe, by way of dictmn, that 25 U.S.C. 381 provides for the 

1 distribution of water arrong Indian residing on the reservation; that the Secre-
11 

1 tary of the Interior had not exercised the authority conferred upon him by 25 
1 2 11 

jo.s.c . 381. 78/ 
13 

14 
Nowhere have the Defendants Waltons purported to state the extent or nat-

Jure of their claims. 
15 1 

Basically, nevertheless , it is reiterated and rea£fir:Ired 

! that the Powers case cannot be successfully relied upon by either the Defenaants 
16 I 

17 
Wal tons or the Depart:rrent of Justice in these consolidated cases. 

18 United States v. Hibner 79/ 

19 Reference throughout these consolidated cases has been made· by both the 

20 Defendants Wal tons and the Depa.rt:ment of Justice to the Hibner decision. There 

21 
is not the rerrotest relationship between Hibner and these consolidated cases. 

22
11 In the Colville Confederated Tribes ' Proposed Findings of Fact and Conclusions 

23 
,lot Law, that matter is emphasized. 80/ 'lhere the fact that the allotments 

24 ! --
1 

' -------------------
25 ', 76/ , __ 

:: r/ 
28 

29 
1 7a; 

30 ,-
179/ 

31 lao; 
'1 -

32 
I 

I 
i 

305 u.s. 528 (1939). 

Reiteration of Plaintiff Col ville Confederated Trib=s' M:>tion for Partial 
Surrmary Judgment and Restx>nse to Merrorandmn of Points and Authorities in 
Supp:?rt of Plaintiff, United States ' M::>tion for Partial Surrrnary Judgrrent . 
See Exhibit A, Treaty \vith the Crows , 1868, in particular, Art . VI , which 
is attached to this J'.v.Errorandum. (M2n:Orandum, da ted March 12, 1978 .) 

305 u.s. 528 (1939). 

27 F.2d 909 {D.C. Ida. E .D. 1928). 

See p. 51, 1. 28 et se::r., Prop:?sed Findings of Fact & Conclusions of Law. 
There the reference is made to the unique facts involved in Hibner. 
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1 I involved in Hibner were outside of any Indian reservation is underscored. Lands 

2 I surrounding the allotments outside of the reservations had previously been ceded 

3 . and state law controlled those lands . It is v.orthy of note, m::>reover , that the 

4 uses of water on those allotrrents outside of the Indian reservation were sub-

5 ject to an agreerrent si.m.il ar to that in Antoine. 81/ 

6 It is also irrq;x:>rtant to allude to the fact that the lands in question in 

7 Hibner were originally errbraced within the 1868 Treaty between the Shoshone-

a I Bannock Tribes and the United States . Tenns of the Shoshone-Bannock Treaty and 

'• 9 jArticle 6 of it, which provides for the allotment of lands to heads of families 

10 !desiring to go into farming, i s virtuall y identical with the langua~e of the 

11 ·Craw Treaty discussed above. 

12 Once again it is pointed out that the Colville Confederated Tribes did not 

13 have a treaty of that nature and, m::>st assuredly, have nothing of the character 

14 L f Article 6 of the Shoshone-Bannock Treaty, that would apply to the Colville 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 •i 

Indian Reservation. Additionally, the Hibner case turned upon the specific lan-

guage of an agreerrent entered into between the Shoshone-Bannocks and the United 

States ceding the lands to the United States which surrounded the allotments 

involved in Hibner . Again, for easy reference, that agreement and the Shoshone-

Bannock Treaty were attached to and made a part of the Msrorandum of March 12, 

1978, of the Colville Confederated Tribes responding to the M:Jtion for Partial 

Surrmary Judgrrent filed by the United States . 82/ 

United States v . Alexander 83/ 

United States ~· :Alexander is another case relied upon by the Defendants 

25 Wa1tons which has no application to these consolidated cases . 
!• 

In Alexander , 

26 I the United States initiated an injunction suit against Alexander and others 

27 

28 81/ 

29 

30 ' II 
31 I 82/ 

I 

See p . 15 supra . See Antoine v . Washington, Col. Ex. 2(11) i see also Col. 
Ex . 2 ( 4 ) , Agreerrent of May 9, 1891 , Art. 6 , \mere the rights of hunting 
and fishing which, together with the rights to the use of \vater , were 
reserved beyond the purview of the jurisdiction of the State of Washing
ton, all as declared by the Suprerre Court in Antoine . 

See note 77 , supra. 

32 1' 83/ 131 F.2d 359 (CA 9, 1942) . 
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1 1
1 situated within the Flathead Indian Reservation in .r.bntana . 'lhe United States 

2 
1

J failed tc prove irreparable damage and thus the trial court denied the petition 

3 . for an injunction. 'Ihe Court of Appeals affi.rrred . 'lhe Court of Appeals for the 

4 ,, Ninth Circuit alluded to a statute which was unique to the federal reclanation 

5 !project constructed on the Flathead Indian Reservation. 'Ihat statute provided 
l 

6 I that the Indian allotrrents ~uld be ". • • deerred to have a right to so much water 

7 I I as might be required to irrigate their lands . . . . " 84/ Manifestly, Alexander has 

8 J not the rerrotest relationship to the facts in these consolidated cases. It 

9 I cannot in anyway supp::>rt the claims of the Defendants Wal tons. 
I 

10 ,, 

11 
Anderson v. Spear- f.brgan Livestock ())., et al. 85/ 

12 
In the Anderson v. Spear-M::>rgan Livestock Co. case, the Supreme Court of 

1 the State of M::>ntana dismissed all the claims to rights to the use of water on 
13 

'

the CrcM Indian Reservation. 'Ihat dismissal was predicated upon the inmunity 
14 

15 
!of the National Goverrurent from suit. Once again, reliance upon Spear-M::>rgan is 
I 

!wholly erroneous . '!here is no basis whatever for attempting to apply a case 
16 1 

17 
II that has been dismissed to these consolidated cases . Quite obviously, the obiter 

18 
dictum in Anderson v. Spear-M:>rgan Livestock Co. is not helpful to this Court 

19 
nor is it helpful to do other than to blur the specific issues here involved: 

20 
iWhat rights , if any, do the Defendants Waltons have in the 

21 
"Handbook of Federal Indian Law" 86j 

flow of N:> Narre Creek? 

22 
Reference has been nade by Defendants Wal tons to the Handbook of Federal 

23 I 
1 Indian Law. Like Deferrlants Wa1tons , the Handl:x:x:>k has relied upon the obiter 

24 I 

dictum of Powers, Alexander and Spear-M::>rgan and others. 'lhere is no justifica-

25 
· tion for that reliance by the Handbook of Federal Indian La.w. That Handl:xx>k is 

26 
obviously in error in regard to its reliance upon those cases . Quite obviously, 

27 
the quotations set forth there are obiter dictum, to which reference has been 

28 
made . Acoordingly, it is reiterated and reaffinred that the Defendants Waltons 

29 
· have failed factually and l egally to support their clairrs and thus to sustain 

30 
the burden of proof which resides upan them. 

31 
84/ Ibid. at 360 . 

32 85/ 
86/ 

107 Mont. 18, 79 P . 2d 667 (1938). 
1945 Printing. 
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1 q ,, 
2 1 

3 

4 

5 

DOCREE SHOULD BE ENTERED 
QUIEI'ING THE TITLE OF 

'lliE COLVILLE CDNFEDERATED TRIBES 
AG.1UNST 'IRE ADVERSE CLAIMS OF 

'IRE D.EFENJ:lZW.I'S WAL'IONS 

A. Defendants Waltons Knew, When They ~ed 'Jheir Lands, They 
Did N:>t A<XJU,.ire With 'Ihose Lands Rights 'Ib 'Ihe Use Of Water In 
No Narre Creek 

6 I Defendants Wal tons knew that they had not a~ed rights to the use 
I 

7 I of water when they purchased the undevelor:ed, former Indian allotments from non-

8 II Indians; they knew the price they paid was not for lands with rights to the use 

9 i I of water. 'Jhese sequences are important and support this oontention: 

10 

11 

I 

12 'I 
1 3 I 

I 
14 1 Hence, 

'Ute Defendants Waltons a<XJUired title to their undevelored 
lands on August 16 , 1948; and 

Eight days later on August 24, 1948, the Defendants Waltons 
undertook to acquire a right to the use of water from No 
Narre Creek by filing their application for a pennit from 
the State of Washington. 

they derronstrated they knew they did not acquire a right to the use of 

15 water as part and parcel to their lands when they aCXIW-red title to the lands. 

16 J'Ihey tacitly acknowledge that the lands that they acquired, similar tohomestead 
I 

17 
1 
[lands, did not carry rights to the use of water. 87 I 

181' 
19 I 

I 'lhe Col ville Confederated Tribes have proved their prima facie case 

B. 'lhe Col ville Confederated Tribes Proved 'Ibeir Prima Facie case 

20 ' 

21 
j in support of their cla.ined Winters rights to the use of water in No Narre Creek. 

22
jj'lhat proof included, but is not necessarily limited to, the Executive Order 

23 
;: creating the Colville Indian Reservation. 88/ As previously errphasized al:x:Jve, 

24 
:l the Executive Order of July 2 , 1872, vested in the Colville Confederated Tr'ibes 

25 
1 
full equitable title to those Winters rights to the use of water. 89/ 

26 ' 
'lhere has been reviewed in depth the want of authority in the State of 

27 
: Washington to grant to the Defendants Waltons a valid certificate of Water 
I 
' 

28 
Right. 90j Previously, the Colville Confederated Tribes have rroved for a 

29 

: 87j See Pre-Trial Order, p. 7, paras. 28 (a) (b) (c) and 30 , 1 . l -23. 
30 

88/ See Col. Ex. 2 (3) . 

31 · 89/ See Review of Winters DJctrine, p. 8, supra. 
j~ 90/ See p . 6, supra. 

32 I 
II 
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' 

1 I p3.rtial sunma.ry judgment declaring that the aforesaid "Certificate of V'Jater 
I 
I 

2 1: Right" issued from the State of Washington to the Waltons is null and void and 

3 1 • of no force and effect. 91/ 

4 1
1 Additionally, it is to be noted the prior, superior and param:mnt Winters 

5 I Ibctrine rights to the use of water of the Colville Confederated Tribes have a 

6 priority of July 2, 1872. Accordingly, it is manifest .that, if the "Certificate 

7 1 of Water Right" awarded to the Defendants Waltons by the State of Washington had 

8 lany validity- which is denied- the D=fendants Waltons' priority is a min.imum 

9 1 of three-quarters of a century junior to the prior, superior and para:rrount rights 

10 ll of the Colville Confederated Tribes. Hence it is in tirres of shortage, the 
j 

11 !! Colville Confederated Tribes are entitled to exercise all of the rights to the 

12 j use of water an:l to leave the Defenaants Wal tons without any rights to the use 
J 

13 of water, other than that to which the Col ville Confederated Tribes have agreed 

14 to, all as set forth in the Preliminary Injunction, which is set down for hear-

15 ing on June 16, 1978. 

16 

17 

18 

19 

C. Defenaants Wal tons Had The 'Burden Of Proof - 'lhey Failed To 
Sustain That Burden 

'lli.ere has been reviewed in detail the special obligation of the Cong-

ress of the United States of Arrerica to the Arrerican Indians, including the 

20 Colville Confederated Tribes. Predicated up:m the Constitutional authority, the 

21 Congress of the United States acts with a primacy under the Supremacy Clause of 

22 fthe Constitution, which pre-empts all right and authority from the State of 

23 I • j i Washington. .M:>reover, this Honorable Court, in its granting of a partial surrmary 

24 ll judgrrent to the Colville Confederated Tribes, pursuant to 25 U.S.C. 177, has 

25 · recc:gnized that the laws of the State o£ Washington have no application to the 
I 

26 ·Colville Confederated Tribes. As reviewed above, this Court has denied that the 

27 , affirmative defenses of adverse possession, estoppel, laches and similar defenses 

28 ! are not available to the Defendants Wal tons against the Col ville Confederated 

29 
Tribes by reason of the fact that the Constitution has authorized the pre-e.'Tlption 

30 
ll 

31 ,-------------------
32 ll 91/ See p. 17, et seq., supra. ,I-
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1 lby the Congress of the United States , as it has done in 25 U.S.C. 177, to pre-

2 elude the operation of state law when the Congress so desires. 

3 Enacted in 1834, the Act of Congress, 25 u.s .c. 177, has been operative 

4 d<Mn through the years. A <XJt)pai1ion section, enacted at the sarre time as 25 

5 U. S .C. 177, is 25 U.S .C. 194. 'Ihat section of that Act of Congress is as fol-

6 loos: 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

"§ 194. Trial of right of property; burden of proof 

"In all trials about the right of property in which an 
Indian :rray be a party on one side, and a white person 
on the other, the burden of proof shall rest upon the 
white person, whenever the Indian shall IMk.e out a pre
surrption of ti tie in himself from the fact of previous 
possession or ownership. 11 92/ 

Relative to the above-quoted 25 U. S.C. 194, the 1924 Attorney General ' s Opinion 

uses that section as an example of a long-established practice of safeguarding 

Indian rights: 

"From the beginning of its negotiations with the Indians, 
the G:>vernment has adopted the policy of giving them the 
benefit of the doubt as to the questions of fact or the 
cx:mstruction of treaties and statutes relating to their 
welfare . An illustration of this is found in section 2126 
of the Revised Statutes (Act of June 30, 1834 , 4 Stat. 
733) [25 U.s .c. § 194] • 0 • 0 II 

It is unquestionable that these consolidated cases do pertain to "the right of 

property in which an Indian nay be a party on one side." Not only are the Col-

ville Confederated Tribes involved in these proceedings, but the allottees for 

22 
Allotments 892, 901 and 903 have joined in these proceedings and have requested 

23 
the Colvil~e Confederated Tribes to represent them in these proceedings. It is 

24 
respectfully submitted that the Colville Confederated Tribes themselves are en-

25 I titled to invoke 25 U.S .C. 194, placing the burden of proof upon the Defendants 

'. · Wal tons. M:>reover, by reason of the arrangerrent between the allot tees and the 26 

27 Colville Confederated Tribes, there is no question that it is totally approp
i 

28 jriate to invoke the provisions of 25 u.s.c. 194 , placing upon the D=fendants 

29 
'• 

30 1192/ 
l 

31 ! 
32 

See 22 of the 1834 Indian N::m-Intercourse Act , Act of June 30, 1834, 4 
Stat. 733 , upJn which 25 U.S .C. 194 is based, is derived fran a similar 
provision in an 1822 l\bn-Intercourse Act . See Act of Mcly 6, 1822, sec. 
5, 3 Stat. 683. 
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I 

1 !Waltons the burden of proving that they have title. It is respectfully sul:rnit-

2 ~~ ted that the Colville ConfOOerated Tribes, having proved their prima facie case, 

3 J and the Defendants Wal tons, having failed to offer a single authority in support 

I 
4 .

1 
of their claimed rights to the use of water as being part and parcel to their 

5 I land, the Col ville Confederated Tribes are entitled to have a decree quieting 

6 I their title to the rights to the use of water against the Defendants Waltons, 

7 all as prayed for. 

11 

THE COLVILLE CONFEDERATED TRIBES 
ARE !ENTITLED 

'ID RAVE ENI'ERED AGAINST 
THE DEPARI'M:E:N""T OF JUSTICE 
PARTIAL SUMMARY JUDGMENTS 

When the Depart:rrent of Justice, acting' on its own volition, initiated the 
12 

lease of United States v. Walton, Civil No. 3831, it undertook to deprecate the 
13 I 

14
Jj title of the Colville Confederated Tribes to the Winters Dxtrine rights to the 

.use of water in No Narre Creek. There are several aspects of the approach taken 
15 

. to the issues in these oonsolidated cases which entitle the Col ville Confeder-
16 f 

lated Tribes to surrm:u:y judgrrents against the position taken by the Department of 17 I 

t 

18 
Justice in these cases. Those partial surmru:y judgrrents, to which the Col-

19 
villes are entitled, pertain to the authority of the Secretary of the Interior, 

l
lall as will be reviewed. 

20 

21 1 

1 
22 I 

A. Vis-A-Vis 'Ihe Col ville Confederated Tribes, The Secretary Of 'Ihe 
Interior Ibes Not Have Exclusive Jurisdiction Over The Waters Of 
No Name Creek 

23 
l1 'fuere was fully argued on July 12, 1976, a notion for partial surrrna.ry 
I 24 
· judgrrent against the position taken by the Department of Justice that the Secre-

25 tary of the Interior had "exclusive jurisdiction" under 25 U.S .C. 381 to 
' 26 
. (a) control, (b) administer, and (c) allocate the waters of No Narre Creek . The 

27 
Department of Justice denied that the Colville Confec1erated Tribes had any auth-

28 
ority to administer, control or allocate water on allotted lands, fonrerly allot-

29 
ted lands or tribal lands. 93/ 

30 

31 . 
': 93/ See M::>tion dated Jtme 6, 1976, p. 4, l. 26 et seq., for Partial Sumrrary 

Judgrrent filed by the Col ville Confederated'i'ribes. 32 
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1 'Ihis Court is respectfully requested to grant that notion for partial 

2 ,ls\Jillllary judgnent. Indeed, the Departn'ent of Justice apparently now agrees with 

3 lithe Colville Confederted Tribes that the Secreta>:y of the Interior does not have 

4 •exclusive jurisdiction -- as against the Colville Confederated Tri.bes -- in the 

5 !control, administration and allocation of the waters of NJ Name Creek, as origin

S Ially contended when the :r:epartrrent of Justice initiated the case of United States 

7 v. Walton on March 15, 1973. 94/ 

8 I Pragmatically, the position taken by the Depart::rrent of Justice in regard 

9 Ito 
I the "exclusive jurisdiction" of the Secretary of the Interior under 25 U.S .C. 

10 381 is patently in error. The Secretary of the Interior has never exercised the 

11 authority provided for in that Act of Congress. Rather, as Chainna.n Melford C. 

12 'Ibnasket and Council.rranber Lucy F. Covington have testified, there is a void, a 

13 vacuum on the Colville Indian Reservation due to the inability of the Secretary 

14 of the Interior to act. Accordingly, the Colville Confederated Tribes adopted 

15 the Colville Water CodeF which is filling that vacuum, and the Colville Business 

16 Council is exercising full pc::Mer and authority to administer, allocate and con-

17 trol the water resource on the Colville Indian Ieservation including, but not 

18 limited to No Narre Creek. 95/ 

19 

20 

21 

22 

B. 'lhe Col ville Confederated Tribes Are Enti tied 'lb ftave A Partial 
Surnnary Judgrrent Against The Deparbtent Of Justice, Which In 
Error Asserts 'Ibat The Secretary Of 'Ihe Interior May Allocate 
Water Under 25 U.S .C. 381 'lb The Defendants Waltons 

Additionally, and very much a part of the reques·t for a partial sum-

23 l 
;rrary judgment against the Department of Justice, all as set forth above, is 
I 

24 ~the erroneous assertion of the Department of Justice that the Secretary 

25 1
1 

1
1
of the Interior is empowered under 25 U.S.C. 381 to allocate water to Defendants 

26 
,Waltons. 'Ihere has been reviewed with great specificity not only the languageof . 

27 
:25 U. S.C. 381, but the controlling precepts of statutory interpretation, which . 

28 

29 1: 94/ 

30 1-
31 195/ 

32 

See Departn'ent of Justice "Menorandum of Points and Authorities in Support 
of Plaintiff, United States ' M:>tion for Partial Surrma.ry Jt:rlgment, " filed 
March 1, 1978, p . 32, L 10 et ~-

See Transcript, Chairrran 'Ibnasket, p . 222, L 21 et seq., Vol. II; Lucy 
Covington, VoL II, p. 304, 1. 16 et ~· 
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I 

1 j belie the assertions of the Department of Justice that the Secret.al:y of the In-

2 lterior is empowered to allocate water to the Defendants Waltons. As etrqJhasized, 

3 I the language of the statute relates strictly to the allocation of water to the 

4 "Indian residing" on the Colville Indian Reservation. 'lhe Defendants Waltons 

5 ll are not Indians and, hence, they do not rorre within the purview of the statute 

6 ~ -- indeed, they are explicitly excluded from operation of that s~tute . 96/ 

7 I Accordingly, this Honorable Court is requested to enter partial surrmary judgrrent 

8 in favor of the Col ville Corr.federated Tril:::es denying that the Secretary of the 
I 

9 f Interior has the _p::1Her to allocate water to the Defendants Wal tons, as asserted 

10 by the Depart:rrent of Justice in the case of United States v. Walton. 

11 

12 

13 

14 

15 

16 

C. The Colville O:mfederated Tribes Respectfully Request 'Ibis Court 
'lb Enter Judgrrent 'lhat The Title 'lb The Winters Doctrine Rights 
'lb 'Ihe Use Of Water In N:> Narre Creek Continues 'lb Reside In The 
Col ville Confederated Tribes 

As reviewed above, the Colville Confederated Tribes have proved that 

title to their Winters rights to the use of water became vested in them on 

July 2, 1872, when the Executive Order created their reservation. Congress has 

17 I not divested the Tribes of their Winters rights to the use of water. Congress 

18 alone has that p:JWer . It has not exercised that p:JWer. Indeed, the only act 

1 9 pertaining to the use of water and the distribution of water from N:> Narre Creek 

20 is 25 U.S.C. 381. That Act specifically protects the Colville Confederated 

21 Tribes in their title to their Winters D:Jctrine rights to the use o£ water. 

22 Admittedly, the m2IT1bers of the Colville Confederated Tribes, residing on the 

23 I reservation, are entitled to a just and equal distribution of the waters that 

24 fl are available. However, that did not and could not ronsti tute a divestiture of 

25 ltitle in the Colville Confederated Tribes. As reviewed above, Congress must de
l 

26 
1 clare specifically if it is going to seize, confiscate or take by inminent do-

ll 27 llmain any title to properties residing in the Indian nations, tribes or people. JJ..I 
28 1! Of extreme i.rnp::>rtance to this Honorable Court and to the Colvi-lle Con-

2 
9

11 federated Tribes ·are these facts derronstra ted by the tri al on the rreri ts: 

30 II 
31 ~ -9-6j---See--c-i-ted--a-u-thorities at p . 10, 1. 26; p. 19, 1. 25 , et seq. , supra. 

32 97; See note 53 , p . 19, supra . 
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1 
1
Neither the Deparbrent of Justice, the State of Washington nor the Defendants 

2 Wal tons have offered a shred of evidence, a word of decisional precedence or a 

3 convincing analysis of the law that would support the divestiture of the Winters 

4 lnxtrine rights to the use of water which originally were vested in the Colville 

5 Confederat,ed Tribes, at least as early as July 2 , 1872. The burden resided with 

6 them to derronstrate that the Cbl ville Confederated Tribes had, in sorre nanner, 

7 been deprived of the rights originally vested in them. Each of the parties al-

8 luded to alx>ve have failed to sustain their burden of proving that the Colville 

9 Confederated Tribes were deprived of their Winters IX>ctrine rights to the use of 

10 water; hence, the Colville Confederated Tribes are entitled to the judgment that 

11 the Tribes do, in fact, continue to hold title to those rights to the use of 

12 !water. 

13 Accordingly, this Honorable Court should enter a partial su:mnary judgrrent 

14 declaring that the Secretary of the Interior is not enpowered - the Congress 

15 has not empowered the Secretary of the Interior - to take from the Colville 

16 Confederated Tribes their invaluable Winters rights to the use of water and to 

17 allocate those rights or any part of them to the Defendants Waltons. 

18 

19 

20 

21 

D. 'lhere Should Be Denied These Aspects Of The Department Of Justice 
M::>tion For Partial St.mnary Judgrrents Against The Col ville Confed
erated Tribes 

In error, the Departrrent of Justice aintends against the Colville Cbn-

22 
federated Tribes, in violation of this Nation's trust obligation owing to the 

23 
!Tribes and of the vested Winters Doctrine rights of the Cblville Cbnfederated 

24 

25 

26 ' i 
I 

I 
27 I 

I 
I 

28 I 

11 
29 

Tribes, that: 

At the t.irre of transfer of Indian allotted land to 
non-Indian ov-mership, the non-Indian, as a ma.tter 
of law, is entitled to the right to the use of 
whatever quantity of water was being utilized by 
the previous Indian allottee when the land was re
:rroved from trust status and this water right should 
have a priority date as of July 2, 1872, when the 
Colville Indian Reservation was created. 98/ 

~---------

30 98j 

31 

32 11 

Transcript, Feb. 10, 1978, Vol. IV, p. 850, l. 1-11; M2rr0randurn of Points 
and Authorities in SUpport of Plaintiff, United States ' M:Jtion for Partial 
Surrrnary Judgment, p. 2, paragraph ( 3) , 1. 1-7 . 
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1 I '!here are no authorities which support the violation of the full ~ t-

2. able title of the Colville Confederated Tribes in the manner proposed by the 
j. 

3 I Depart:rrent of Justice. At no tim= has any court declared, under the circum-

4 'i stances that prevail in this case, that the O.ferrlants Waltons are entitled to 

5 j acquire a right to the use of wa-ter to ·the extent that water was being used at 

6 ! the time the lands were transferred out of Indian ownership . Hibner has been 

7 I cited by the D:partrrent of Justice in support of their erroneous concepts . 99 I 

8 II There has been reviewed with specificity and in detail the wide dispar-

9 II i ty of the facts in the Hibner decision with the facts of the case of Col ville 

10 l v . Walton or the case of United States v . Walton . As arphasized above, there 

11 I were unique provisions of the Shoshone-Bannock Treaty providing for the acquisi-

I 
12 tion of land for purposes of irrigation. Provision was made for the ceding of 

I 
13 the lands in question in the Hibner case, which lands were outside of the reser-

14 1 vation. And, finally, there was a specific proviso in regard to the rights to 

15 the use of water of those allotrrents, which were outside of the Treaty created 

16 I by the Shoshone-Bannock. 10()' To distort the principles there emmciated and to 

17 jl inject into these consolidated cases the concept of Hibner, which has never 

18 previously been applied, is to ask this Court to carrmit a grave error; to vio-

1 9 l late the invaluable Winters D:x::trine rights of the Colville Confederated Tribes; 

20 
1 
and to bring about a clear violation of the trust obligation CMing by the 

21 l United States of Arrerica to the Col ville Confe::ierated Tribes . It is respect-

22 
1 
fully submitted that the rrotion for partial SUillT'a1:'Y judgments by the Departrrent 

j 

23 
1 
of Justice should not be countenanced by this Honorable Court. 

24 Similarly, the Department of Justice has relied up:m the Powers decision 

25 
and, like its misapplication of the concepts of the Hibner case , the D:!partrrent 

26 of Justice has likewise failed properly to consider the facts of that case. 

27 
In its M=rrorandtnn of Points and Authorities supp:>rting the violation of the 

28 
, ~.Vinters rights to the use of water of the Colville Confederated Tribes, the 

29 
· Departrrent of Justice reviews at some length the language of Powers . What the 

30 

31 
99/ 

32 100' 
Ibid., p . 19 , 1 . 12- p. 21, 1. 6. 
See p. 26 , supra, et seq. 

.MEM:>RANDUM OF POINI'S AND AU'IHORITIES IN SUMMATION - 37 

l 
II 



I 
1 1 Departrrent of Justice did not do -- and should have done -- was to admit to 

I 
2 this Court that the Powers decision is strictly obiter dictum. 'lliat case, as 

3 outlined above, was dismissed, for want of jurisdiction, by the Court of Appeals 

4 I for the Ninth Circuit and, in specific words, that dismissal was approved by the 
I 

5 

6 

7 

Supreme Court. Once again, though, it is reiterated and reaffirmed that if there 

is any rrerit to the obiter dictum of the Powers decision, that obiter dictum is 

predicated upon the language of Section 6 of the 1868 Trea.ty of the Crow Indians, 

8 whose reservation was inmlved in the Pwers case. 'fuere is no relationship 

9 between the factual situation in Powers and the facts and the law involved in 

10 I these consolidated cases. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

Accordingly, as was reviewed above, the petition of the Department of 

Justice for a S\.li1JT\3.I'Y judgment against the Colville COnfederated Tribes should 

be denied. 

E. Once Again, In Error, 'ilie Departrrent Of Justice Has Requested 
A Partial Summary Judgment Against 'Ihe Colv~lle Confederated 
Tribes On The Grounds 'lhat 

"FollCMing the transfer of land from Indian to non- Indian 
o.vnership, the successor ' s right to the use of water is, 
as a matter of law, predicated upon the application of 
water to a beneficial use upon the lands with a priority 
as of the date of such use. " lO:V 

Congress has at no time declared that the Col ville Confederated 

21 Tribes must share their rights to the use of water with non-Indian claimants 

22 ~~who have i nitiated the use of water without any right upon the l ands within the 

23 Colville Indian Reservation. As has been stated in regard to the Hibner and 

24 : J?o:l'lers decision inmediately al:x:Jve, those decisions are, in no way, support for 

25 the claim that, in sane manner, the Defendants Waltons acquired a right to use 

26 water by the diversion and application of it to the forrrerly allotted lands that 

2 7 they acquired in August of 1948 . 'Ib recognize that a r ight has become vested 

2 8 I in the Defendants Waltons is tantarrount to grave prejudice against the Cblville 

29 

30 lO:V See 'Iranscript, February 10 , 1978 , Vol. IV, p . 850, l. 12-17. See also 
.Merrorandum of Points and Authorities in Supr:ort of Plaintiff, Uni. ted 
States ' ~btion for Partial Surrmary Judgrrent, page 2, paragraph ( 4) at 
lines 8-12 . 

31 

32 
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I 

I 
I 

1 I Confederated Tribes. At rrost, the diversion and use of water by the Defendants 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

~valtons is at sufferance and, under no circumstances, could there be a right 

vested in the Defendants Wal tons, as has been declared by the Department of 

Justice. 

Accordingly, the Colville Confederated Tribes respectfully petition this 

Court to deny the partial surruna.:cy judgment prayed for by the Department of Jus-

tice in regard to this phase of the request of the Colville Confederated Tribes 

for a decree quieting its title to the invaluable Winters I::X:)ctrine rights to the 

use of water in N::> Narre Creek. 

F. 'Ihe Colville Confederated Tcibes Are Entitled .To Have Denied 
'lhe Petition For Partial Sunma:r:y Judgment Against 'lhem As 
Prayed For 1?Y 'Ihe Depari:::Irent Of Justice In Regard 'lb '!his 
Erroneous Contention By The Departrrent Of Justice: 

"'nle allotment of lands on the Colville Indian .Reservation 
pursuant to the General Allot:nent Act of 1887 (24 Stat. 
388; 25 U.S . C. 331 et seq. ) vests each allottee of land 
with the right to the use of waters necessary for the 
allottee' s needs with a priority date as of the creation 
of the. .. [Colville Indian Reservation, July 2, 1872]. " 10?-' 

17 
In error, the Deparbnent of Justice has requested that the General 

I Alloi:::rrent Act be construed as having vested in each allottee the quantity of 
18 

19 
water "necessary for the allottee ' s needs ...• " Manifestly, that is a practical 

20 
imp::>ssibility. In the arid and semi- arid west, there can be no such an alloca-

21 tion. 'lhe needs of the lands of each allottee, in many instances , would equal 

22 or surpass the available supply of water. Prag:natically, reference is made to 

23 1 
the irrigable acreages on Col ville Allotnent 526, which is 61. 8 irrigable acres. 

24 On Col ville Allotment 89 2, the irrigable acreage is 57.9. lOY It is abundanti y 

25 :manifest that if Allotments 526 and 892, referre::l to above, were awarded by the 
I 
I 

26 ; Congress -- sorrething that did not happen - a right to the use of water to the 
I 

27 1! extent of their "needs , " as proposed by the DefY>...rbnent of Justice , there would be 

zs l! ________ _ 
29 1104' 

I 

30 I 
31 ! 

' lO:Y 
32 ,-

1 

See Transcript of February 10, 1978, Vol. IV, p . 849, 1. 21 - p . 850 , 
1. 1. See Merrorandum of Points and Authorities in Support of Plaintiff, 
United States' M:Jtion for Partial Sumnary Judgment, page 1, paragraph 
(2) at lines 28-32. 

See Col. Ex. 8 . 
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1 inadequate water for Allobrents 901 and 903, which are located downstream fran 

2 Allotments 526 and 892. 104/ 

3 Congress, in its wisdom, provided by 25 u.s.c. 381 that, under the cir-

4 currstances prevailing in the lib Name Creek watershed, the "Indians'' would par-

5 ticipate in tha~t short supply on a just and equal basis . otherwise stated, the 

6 Congress has prohibited the claim by an allottee of all the water that he needs, 

7 ·but he is required to share and share alike with the other allot tees in the 

8 drainage system. A different oourse would permit the upstream allottees to dry 

9 up the short supply of water and forever leave the lower allotrrents without 

10 water, to their irreparable damage, as urged by the Department of Justice. 

11 Because there is no law to support the oontentions of the Departrrent of 

12 Justice (as stated in A, B, and C above), 105/ that Department has turned to the 

13 Desert Land Act of 1877 for support. 'Ihat approach constitutes a nonsequitur of 

14 the first magnitude. It is elemental that the Desert land Act of 1877 applies 

15 to the "public lands" and has absolutely no reference to the Colville Indian 

16 Reservation that was created five (5} years antecedent to the passage of the 

17 Desert Land Act. One of the m::>st important decisions on the subject of western 

18 rights to the use of water is that of the california Oregon Power ·eo. v. Port-

19 land Beaver Cement Co. lOft In the california Oregon Power Co. decision, the 

20 Suprerre Court first alluded to the plenary power of the Congress of the United 

21 States over the "public lands. " Errphasized there is that the public lands are 

22 those lands subject to disposition without limitation. That language of the 

23 Desert Land Act of 1877 automatically excluded the applica-tion of the Desert 

24 Land Act to the Col ville Indian Reservation, the lands of which are reserved in 

25 
!character . In the california Oregon Power Co. decision, the Supreme Court de-

26 clared that , after the date of the passage of that Act, the public lands would 

27 pass out of the title of the National Government to the horresteader and the 

28 
I 

29 !104" See Col. Ex. 6 . 

30 .Ql" See pp. 33, 34, 35 supra. 

31 '..9.§1 295 u.s. 142 (1935) . See 
19 Stat . 377. 

43 u.s.c. 321, the Desert Land Act of 1877, 

32 
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1 1: horresteader would not aa:pi.re any rights to the use of water. It was emphasized 

2 in the California Oregon PcN;er 0::>. case that the rights to the use of water, 
I' 

3 1 which would be acquired fran the United States of America, oould be aCl}Uired 
.I 

4 1. only by corrpliance with the state law and then could be acquired only if they 

5 1
1 were "surplus. " So it is that the homesteader did not acquire any rights to the 
I 

I 
6 1 use of water, when he acquired his land . 

7 Let this fact be emphasized: 'Ihe Defendants Waltons , had they purchased 

8 i lands that had been h<::JrO:Steaded or if they had, in fact, homesteaded lands under 

9 1 the D2sert Land Act they would not have acquired rights to the use of water. 

I 
10 I .Rather, as they attempted to-- and , in error, thought they could do -- they 

11 I applied to the State of Washington for a pennit to appropriate rights to the use 

I 
12 of water from No Nane Creek. That the State of Washington did not have the 

I 
13 I};XJW'er to issue a pennit or a Certificate of Water Right is too clear forquestion. 

14 I However I the efforts of the D2pa.rt:rrent of Justice' by a strange 

15 I construction of the Desert Land Act of 1877, to attempt to . deprive 

16 [ the Colville Confederated Tribes of their invaluable rights of water is a 

17 1. clear violation of the trust obligation CMing to the Colville Confederated 

18 I Tribes by the National Governrrent . It does dem:mstrate , however, the paucity of 

19 ,author ity , which belies any attempt to establish that Congress deprived the Col-

20 

21 

22 lr 

ville Confederated Tribes of their vested Winters rights to the use of water in 

lib Narre Creek. 

In succinct terms, the Suprerce Court in the Pelton decision 101' declared in 

23 detail arrl with specificity in regard to the Wann Springs Indian Reservation in 
I 

24 the State of Oregon that the Desert Land Act of 1877 has no application arrl can 

25 have no application to the lands constituting the Colville Indian Reservation. 

26 Once again , this Honorable Court is specifically pe"ti tioned to deny the 

27 several aspects of the notion for partial surrmary judgment made by the D:part-

28 ment of Justice in the open court on February 10, 1978 , a ll as reviaved above. 

29 

30 

31 
1107' 

32 ( 
See Federal Power Commission v. State of Oregon, 349 U.S . 435 (1955) . 
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3 

4 

5 

6 

'IRE CDLVILLE CDNFEDERATED TRIBES 
PRAY 'IHIS COURI' FOR A DECREE 

DECLARING THAT THEY MAY EXERCISE WEm 
WIN'IERS rxx:TRINE RIGHTS 'ID THE USE OF WATER 
FOR ANY PURPOSE INCLUDING BUI' WI' LIMI:TED 'ID 

'll1EIR LAHONTAN CUT:mROAT TroUT FISHERY 

In full cooperation with the United States Fish and Wildlife Agency of 

the Depart:rrent of the Interior and in furtherance of the objectives of the 

7 
1 

"Endangered Species Act, " 108/ the Colville Confederated Tribes introduced into 

Qrak lake the Lahontan CUtthroat Trout. '!hat action taken by the Colville Con-
8 I 

9 

10 

1 1 

federated Tribes occurred in the year 1968 at a tirre when the Lahontan Cutthroat 

Trout were listed as an endangered species. Under the federal pol icy, estab-

lished by the Endangered Species Act, the Colville Confederated Tribes were 

!
carrying out a well-established federal policy. 109/ 'lhe Colville Confederated 

12 
Tribes have found that the Lahontan Cutthroat Trout flourish in their new en-

13 

14 
viromrent in Qn:3k Lake. That Lake, which is highly saline , is similar to the 

15 
closed lakes of Nevada - Surnni t and Pyramid lakes -- the l akes in which the 

16 
Lahontan Cutthroat Trout are indigenous . 

17 
Once again the primacy of Federal law is invoked and the area having been 

18 
pre-errpted by the United States of Arrerica, trustee, acting in conjunction with 

1 9 
jthe Colville Confederaterl Tribes , the jurisdiction of the State of Washington 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

has been ousted and the entire area of the Lahqntan Cutthroat Trout Fishery has 

been pre- empted. 110/ 

'lhe Department Of Justice Is Cognizant 'lhat The Bureau Of Reclamation 
And '!he United States Corps Of Engineers Destroyed '!he Natural Fishery 
Of The Col ville Confederated Tribes 

Beyond contradiction is the fact that from time im:nerrorial the Col-

Lvill Confederated Tribes relied upon the Colmnbia River Salrron Fishe:ry to supply 

I 
them sustenance. Beyond controversy, the Bureau of Reclamation, which built the 

Grand Coulee Darn and the Oni ted States Corps of Engineers , which bui1 t Chief 

1108/ 16 U.S .C. 1531 et ~· 

Ibid. , 16 U.S.C. 1540; testirrony of D. Koch, Vol. VIII, p. 1685. 

See pp. 6 , 17 supra. 

I 

I 
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1 Joseph Darn, both of which structures are located on properties of the Col ville 

2 Confederated Tribes, destroyed the historic Colville Salrron Fishery. 111/ 

Incredibly, the Depart:ment of Justice and the State of Washingron act in 3 
I 
I 

4 l ooncert in seeking to have this Court deny that the Col ville Confederated Tribes 

5 : are entitled to use the fresh waters of t\'b Name Creek to provide a spawning 

6 ground for the Lahontan Cutthroat Trout which, as stated, have been artificially 

7 placed in D.rtak Lake. 

8 Without a citation of authority on this subject, the Depart:ment of Jus-

9 I tice denies that the Colville Confederated Tribes may use their Winters rights 

10 to the use of water to propagate the Lahontan Cutthroat Trout, irrespective of 

11 I the fact that it was the Depart:ment of the Interior and the Coq>s of Engineers 

12 I that destroyed the natural Salnon fishery and irrespective of the fact of the 

1 3 I Congressional IX>licy and will as expressed in the Endangered Species Act. 112/ 

14 'Jhis state.rrer ... t is made by the Departrrent of Justice denying that the Colville 

1 5 Confederated Tribes may use the waters of l'b Name Creek to propagate the threat-

16 

17 

18 

ened Lahontan Cutthroat Trout: 

"Under the present facts, a reserved water right for a 
non- indiginous fish in No Name Creek, an intermittent 
stream, is untenable. " 113/ 

1 9 I t is of interest that the Department of Justice and the State of Washington 

20 attacked the use of water by the Colville Confederated Tribes for maintenance of 

21 
lthe Lahontan Cutthroat Trout Fishery in substantial ly the s arne l anguage. 

2 2 1 is what the State has to say: 
I 

23 ,· 

24 11 
25 ' 

26 
I 

27 ': ill/ 

28 '112/ 

29 1113/ 

I 

"10. 'Ihe deve1oprrent of the Lahontan fishery is not 
within the soope of any .right to tb Name Creek waters 
:i.npl iedly reserved in the creation of the Colville In
dian Reservation. " 114/ 

Testirrony of D::tvid L . Koch , Vol. VIII, p. 1661, 1. 22 et seq . 

16 u.s.c. 1531. 

M2rrorandum of Points & Authorities in Support of Plaintiff, United 
States I .M:ltion for Partial st:IITal'larY Judgrrent, p . 16 I 1 . 12-14 . 

Here 

30
; 114/ 

31 : 
Proposed Findings of Fact and Conclusions of Lavl (Pre-trial sub:nission 
of the State of Washington) , p. 8 , para. 10, 1. 3-5. 

32 ]! 

II 
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1 It is unclear precisely the fX)Sition that the Defendants Waltons are assumi11CJ in 

2 regard to the Lahontan CUtthroat Fishery. In the Pre-Trial Order, entere::l by 

3 this Court on June 14, 1976, the Defendants Waltons presumably deny that the 

4 Col ville Confederated Tribes may exercise their rights for fish and wildlife 

5 purposes , adding that the "Lahontan Fishery introduced in the Qnak l ake in the 

6 last few years , in not a natural part of the lake. " 115/ 

7 Neither the Departrrent of Justice , the State of Washington nor the Defen-

8 dants Waltons offer a scintilla of authority to Stlpp)rt their efforts to i.rrpose 

9 a servitude upon the title of the Colville Confederated Tribes in and to their 

10 Winters D::>ctrine rights to the use of water in No Name Creek. Indeed , it is 
I 

11 contrary to the entire concept of o.vnership of property rights thus to i.rrpose a 

12 totally unreasonable servitude upon the right, as is being attempted by the 

13 Justice Depa.rt:nent, the State of Washington and the Defendants Waltons . It is , 

14 ,iof course, rontraxy to the laws of the western states in which the rights to the 

15 1 use of water were recognized to be an interest in real property and could J:e ex-

16 I ercised for any beneficial purpose subject to the qualification that the use 

17 could not be to the detrirrent of sOITE other user. However, there is no basis 

18 for asserting that the use of No Narre Creek water to maintain the spawning 

19 grounds for the lahontan CUtthroat Trout Fishery is contrary to any right, title 

20 or interest of any of the parties. As emphasized above, the Defendants Waltons 

21 lhave no rights in No Narre Creek and certainly are not in a position to claim 
I 22 lthat the use of water for the Lahontan CUtthroat Trout, in any manner, damages 
I 

23 :itheir right, title and interest, which, as stated, are nonexistent. It is of 

24 ;interest what the Depart:rrent of Justice states on the subject of the use of 

25 [;water by the Colville Confederated Tribes for the purpose of the fishery. Here 
' 26 is what is said : 

27
1 

2 8 

29
1 

I 
30 ,I 

I 

31 
115/ 

32 

"It cannot be over emphasized , however, that the government 
is not intirrating that waters cannot be reserved for fish
ing on the Colville Reservation or that water cannot be re
served with respect to uses of water on the Reservation 
other than irrigation. Hhere the facts and circumstances 

Pre-Trial Order of June 14 , 1976 , p. 29 , para. 28 , 1 . 1-10. 
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1 indicate that water for uses other than irrigation were 
irrpliedly reserved at the time of the creation of the 
r eservation, the United States is asserting and will con
tinue to assert that a reserved water [sic} exists for 
such uses. " 

4 It is then that the Department of Justice <XJlTles forth with this nonsequitur: 
l 

5 "Under the present facts, a reserved water right for a 
non-indiginous fish in No Narre Creek, an intermittent 

6 stream, is untenable. 11 116/ 

7 On sound principle, there is no basis for imposing a servitude upon the 

8 Colville Confederated Tribes ' Winters rights to the use of water. '!hose rights 

9 ! should be premi tted to be utilized by the Col ville Confederated Tribes for any 

10 j ptirp::)se or at any place. As Wiel so correctly states: 

11 "By appropriating a stream, the law has always considered 
that a right of property was conferred, and being proper-

12 I ty , the owner nay enjoy it as he will , so long as he does I no injury to others, just as he rra:y a fann or a horse or 
13 II other property. 11 1171 

14 /l It is likewise elemental:y that the right of fishery is an interest in real prop-

15 1 erty. It has been authoritatively declared: 

16 1' 
I 

17 I 

"It is held that fishing rights are incorporeal beredita
nents, since they issue out of. . . or are annexed to things 
corporeal. 11 118/ 

i 
18 'Manifestly, the fishery right and the Winters Dxtrine rights CMned by the Col-

19 l ville Confederated Tribes are inseparable and should not be separated. 119/ In 

20 l the Winans decision, the SUprerre Court of the United States recognized that the 

21 I right of fishery and the rights to the use of water are inseparable and are part 

22 1 of the bundle of rights constituting the full fee simple title vested in the 

23 Indians . Additionally in the Winans decision, it has been stated that: 
I' 

24 I 

25 

26 

11 [T]he right [of fishery] was intended to be continuing 
against the United States and its grantees as well as 
against the State and its grantees. 11 120/ 

In the Ahtanum decision, the Court of Appeals for the Ninth Circuit has 

27 declared that the rights to the use of water there involved could be diverted 

28 

29 116/ 

117/ 
30 ' 118/ 

31 ' 119/ 
1 20/ 

32 ' 

Msrorandum of Points & Authorities in Supp:>rt of Plaintiff, United States ' 
Motion for Partial Su:rrm3J:Y Judgrrent, p . 16, 1. 3-14. 
See 1 Wiel, Water Rights in the Western States, Sec . 496, p . 529. 
l Thompson on Real Property, Sec. 250. 
United States v. Winans, 198 U.S. 371 (1905) . 
Ibid. , at 381. 
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l and utilized by the Yakirra Indian Tribe for any beneficial purpose. 121/ That 

2 language was specifically \vritten into the decree formulated by the Court of 

3 Appeals in that case and directed by that Court to be entered . 

4 Inconclusion, respecting the error of the Departrrent of Justice in seek-

5 ing to limit the use of the Col ville Confederated Tribes ' right to the use of 

6 water in tib Name Creek, reference is made to the fact that those rights are in-

7 valuable interests in real property. 1~2/ Likewise elerrental is the fact that 

8 the actions of the character of these consolidated cases are proceedings to 

9 quiet title in and to real property. 1231 

10 Under the circumstances, this Court is re:;IUested to reject out of hand 

11 the contention of the Department of Justice that the Colville Confederated 

12 ·Tribes may not utilize their rights to the use of water in furtherance of the 

13 Lahontan CUtthroat Trout Fishery. I t is of extreme :inp:>rtance to enphasize at 

14 this point that: 'Ihe Lahontan CUtthroat Trout, at the rroment of this writing, 

15 

16 

17 

18 

19 

20 

21 

22 

are spawning in the tib Name Creek reconstructed channel , which has been pre-

pare:l by the Colville Confederated Tribes. Hence, to deny the Colville Confed-

erated Tribes the right to exercise their water rights in connection with the 

Lahontan CUtthroat Trout Fishery rm.lSt, of necessity , cause them irreparable and 

continuing damage . 

* * * * * * * * * * * * * * * * * * * * 

23 

24 
1121/ United States v. Ahtanum Irr. Dist., 330 F . 2d 897 (CA 9, 1964); cert. den . 

381 u.s. 924 (1965). 

25 

26 I 

27 1j 
281 
29 

30 

31 

32 

122/ 

123/ 

Wiel , Water Rights in the Western States , 3d ed., vol. l , sec. 18 , pp. 20, 
21; sec. 283, pp. 298-300; sec. 285, p . 301; United States v . Chandler
Dunbar Water Power Co. , 229 U.S. 53, 75 (1913); Ashwander v . TI!A , 297 
u.s. 288, 330 (1936); United States v. Ahtanum Irr. Dist. , 236 F . 2d 321, 
339 (CA 9, 1956) ; Fuller v. swan River Placer Mining Co . , 12 Colo. 12, 17; 
19 Pac. 836 (1898) ; Wright v . Best, 19 Cal. 2d 368; 121 P . 2d 702 (1942) ; 
Sowards v . Meagher , 37 Utah 212; 108 Pac. 1112 (1910); See also Lindsey 
v. McClure , 136 F.2d 65, 70 (CA 10, 1943) ; David v . Randall , 44 Colo. 488; 
99 Pac. 322 (1908). 

United States v. Ahtanum Irr. Dist. , 236 F.2d 321 , 339 (CA 9 , 1956); 
Crippen v. X Y Irr. Co. , 32 Colo. 447 , 76 Pac. 794 (1904) ; Louden v. 
Handy Ditch Co. , 22 Colo. 102, 43 Pac. 535 (1897); Kinney on Irrigation 
and Water Rights, p . 2844, sec . 1569. 
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1 IXCUMENTATION 
IN SUPPORT OF 

2 PIDPOSED FINDINGS OF FACI' 

3 Proposed Findings of Fact, filed January 9, 1978, I through 'IN have been 

4 incorp::>rated into and made a part of the preceding review of the l aw and re-

5 quests of the Colville Confederated Tribes for judgments. 'Ihose proposed Find

S ings of Fact have, in effect, been superceded. 'Ihere follCMS the documented 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

Findings of Fact which supp:Jrt the requests of the Colville Confederated Tribes 

for judgrrents against the State of Washington, 124/ the Defendants Waltons, 125/ 

'Ihe Depart:rrent of Justice 126/ and the request for a decree authorizing the Col

ville Confederated Tribes t o exercise their full equit a ble title to 

the use of No Name Creek water for any beneficial use i ncluding but not l:imi ted 

to the operation and maintenance of the Lahontan CUtthroat Trout Fishery. 127 I 

I. 

Title 'Ib Lands Involved In 'Ihese Consolidated cases 

All of the lands here inmlved 128/ were allotted pursuant to the General 

17 
Allotrrent Act of 1887 . 129/ None of those lands within the NJ Name Creek Basin 

18 
were opened to disposition pursuant to the Horrestead Act or otherwise, as provi~ 

19 
ed for in the above-cited Act of March 22 , 1906. 130/ Hence, the Presidential 

20 
proclamation of May 3 , 1916, 131/ had no application to the lands here involved. 

21 None of the lands carre within the purview of the Congressional enactrrents or the 

22 Presidential proclarration that opened "surplus" lands to entryiTBking applicable 

2 3 laws entirely distinct from the General Allotment Act as amended by the Act of 
I 

24 jl906 and other acts . 

25 
124/ See pp. 17 et seq., supra . 

26 I 
1 125/ See pp. 30 et seq., supra. 

27 1 
I 126/ See pp. 33 et ~., supra. 

2 8
11 127/ See pp. 42 et ~- , supra. 

29 
1,128/ See Plate following this page , Col. Ex. 1, "Index Map, No NariJe Creek Basin ," 

30 

1

- sha.ving tribal or Indian allotted lands and Waltons lands . 

31 1129/ Act of Feb . 28, 1887, C.ll9, § l , 24 Stat. 388 , 25 U.S.C. 331 et ~· 

32 1130/ Col. Ex. 2 (7) . 

l3l/ Col. Ex. 2 (8). 

I 
I 
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1 ll. 

2 Tribal And Allotted lands In No Name Creek Basin 

3 Former Allotrrent "No. 526 132/ 

4 Present <Mner: 'Iitle resides in the Colville Confederated Tribes to former 

5 Allot::rrent 526. 'lhat Allotnent was recently transferred to the Tribes by "Gift" 

6 by the Pioneer Educational Society which had held title to those lands as part 

7 of the St. Mary's Mission School, which was run for the benefit o£ the Cblville 

8 I COnfederated Tribes and other Indians. 133/ 

9 

1

. D=scription: 'lhe south half of the southeast quarter of the southeast quar-

10 l ter of the southwest quarter of Section nine and the east half of the northeast 

11 [quarter of the northwest quarter, the south half of the northwest quarter of the 
I 

I 
12 j northeast quarter of the northwest quarter, the southwest quarter of the north-

13 j east quarter of the northwest quarter, the south half of the northeast quarter 
! 

14 of the northwest quarter of the northwest quarter, the southeast quarter of the 

15 1 northwest quarter of the northwest quarter, the east half of the southwest quar-

16 ter of the northwest quarter, and the southeast quarter of the northwest quarter 

l7 I of Section sixteen in 'I'c::hmship thirty-three north of Range twenty-seven east of 

the Willarnette Meridian, Washington, containing one hundred fifteen acres . 18 

19 'lhose lands, thus described, were allotted to Elizabeth Smitakin, an Indian I 

20 of the Colville Indian Reservation. They were leased at one tiJre to St. Mary's 

21 
Mission. On April 7, 1917, the Allotment was granted to Elizabeth Srnitakin. 

22 1 Subsequent to that time on April 4, 1923, a patent in Fee passed to Joanna F . 

23 i1Blake. lliat Patent was transmitted to Joanna F. Blake in care of St. Mrry's 

24 

1

' Mission. Ul tinately, title passed to the Pioneer Eliucation s=iety which, as 

25 
1 stated, utilized former Allobuent 526 for the benefit of the Colville Indian 
I 

26 
· Tribes and then granted it by "Gift" to the COlville Cbnfederated Tribes where 

27 : title resides tcx1ay. 

28 .' 

I 29 , ----------------
30 ii 132/ COL Ex. 3(1). 

31 I: 133/ COl. Ex. 3(1), Title is held in trust for the Colville confederated Tribes 
32 ~- by the United States. 

MEMJRANDUM OF POINTS AND AUI'HORITIES IN SUMMATION - 48 



I' 
I 

1 Indian AllotnEnt No. 892 134/ 

2 Present ONner: Ti tie lb Allotment 89 2 presently resides in the heirs of 

3 ! Jennie or Sin-o-nalx, a Colville Indian residing on the Colville Indian P-eserva-
1 

However 1 a Trust Patent was issued to Jennie 4 ' tion. The allottee is deceased. 

5 I or Sin-o-nalx on April 7 1 1917. 

6 ~scription: 'lhe east half of the southwest quarter and the west half of 

7 the west half of the southeast quarter of Section sixteen in 'ItMnship thirty-

8 I three north of Range twenty-seven east of the Willamette .M::!ridian, Washingtqn, 

9 1 rontaining one hundred twenty acres. 

1o I 'lhose lands , thus described, are presently leased for a ten-year period to 

11 j the Colville Confederated Tribes by the heirs of Jennie or Sin-o-nalx, the l eas-

12 j ing agreement being wade a part of the record in this case. 

13 

14 

15 

16 

17 

18 

19 

Indian Allotment !'b. 901 135/ 

Present Ckmer: Title to Allotm:mt 901 presently resides in the 1'\eirs of 

Mary Arm or Yatkanolx. 'lb that allottee a Trust Patent was issued October 17, 

1921. 

Description: '1he I.Dt two of Section twenty-seven and the northeast quarter 

of the southeast quarter, the east half of the east half of the northwest quarter 

of the southeast quarter, the east half of the e';lst half of the southwest qua.r-
20 

21 ter of the southeast quarter and the l.Dt one of Section twenty-eight in Township 

22 1thirty-three north of Range twenty-seven east of the Willarrette M&idan, Wash~ 
2~ li ington, rontaining one hundred thirteen and ninety-five hundredths acres. 

0 I 

24 i Title to these lands has always renained in Indian ownership. 'Ihose lands 

25 
,are presently held by the Colville Confederated Tribes pursuant to a ten-year 

26 1 lease entered into by the Colville Confederated Tribes with the heirs of Mary 

27 ,: Ann or Yatkanolx, that l ease being made a part of the record in this case. 
t 

28
11 ,, 

29 ' 

30 1,-------
1 

31 !134/ Col. Ex. 3 (2) . 
I 

32 135/ Col. Ex. 3 (3) . 
I 

I 
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1 Indian Allobrent No. 903 136/ 

2 Present OWner: Title to the l ands corrprising Allotrrent 903 has always re-

3 sided in Indian ownership. A Trust Patent to those lands was issued on October 

4 25 , 1919 , to William Edwards, an Indian of the Colville Indian Reservation. 

5 Description: 'lhe southeast quarter of the southwest quarter and the east 

6 half of the southwest quarter of the southwest quarter · of Section twenty-seven 

7 and the northeast quarter of the northwest quarter and the Lot one of Section 

8 thirty- four in Township thirty-three north of Range twenty-seven east of the 

9 Willamette Meridian, Washington, containing one hundred twenty- six and ninety-

1 0 five-hundredths acres. 

1 1 'lhose lands, thus described in Allotrrent 903, were leased for a period of 

12 ten years to the Colville Confederated Tribes by the heirs of William Edwards , 

13 that lease being made a part of the record in this case. 

14 

15 

16 

17 

Fonner Allotments Held By 'lhe Wal tons 

Forner Allotrrent No. 525 137/ 

'Ibis land was originally a llotted to Alexander Srnitakin, an Indian of the 

Colville Indian Reservation, by a Trust Patent dated April 7 , 1917 . 
18 

19 
Descri ption: 'Ihe west half of the west hal f of the west hal £ of the north-

east quarter and the east half o£ the northwest quarter of Section twenty- one in 
20 

21 
Township thirty-three north of Range twenty-seven east of the Willcnnette Merid-

22 
i an, Washington, containing one hundred acres . 

23 
Title to those lands, thus described, passed out of Indian ownership by "a 

24 
fee Sirrple Patent" dated August 10, 1925 , to a non-Indian, Bettie Justice Wham. 

25 
Fee simple title to the lands, thus described, is asserted by Defendants 

26 
j Waltons in fee simpl e from non-Indian grantor or grantors other than the origin-

2 7 
1 
al allottee, Alexander Smitakin or his heirs . 

2 8 

29 
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1 Fonner Allotrrent No . 2371 138/ 

2 'lhis land was originally allotted to George Alexander Smitakin, an Indian 

3 I of the Colville Indian Reservation, to whan a Trust Patent was issued April 7, 
I 

4 1917. On January 28, 1921, a "fee simple Patent" was issued to Paul Smitakin, 

5 ! heir of George Alexander Smi takin. 
I 

6 I Description: 'Ihe east half of the southwest quarter and the west half of 

7 the west half of the west half of the southeast quarter of Section twenty-one 

8 in 'lbwnship thirty-three north of Fange twenty-seven east of the Willarrette 1-Er-

9 
1 
idian, Washington, containing one hundred acres . 

10 I Fee simple title to the lands is asserted by Defendants Waltons fran non-
[, 
I 

11 I Indian grantor or grantors other than the original allottee , George Alexander 

12 ISmitak . h. h · 

13 1 

1n or ~s e~rs . 

Former Allotment lb. 894 139/ 
14 

15 
'lhis land. was allotted to William George , an Indian of the Colville Indian 

16 
Reservation. The Allotrrent was issued April 7 , 1917 , to William George. 

Description: 'Ihe east half of the west half of the southwest quarter of 
11 1 

I 
the southeast quarter , the east half of the southwest quarter of the southeast 

18 
quarter , and the southeast quarter of the southeast quarter of Section twenty-

19 1 
one and the west half of the northeast quarter of Section twenty- eight in Town-

20 1 
II ship thirty-three north of Range twenty-seven east of the Willarrette Meridian, 

21 

Washington, containing one hundred fifty acres . 
22 

23 1 
A fee simple Patent dated May 5, 1923, \V<aS issued to those lands, thus des-

4 
1 cribed, to Hettie Justice Wham. 

2-
1' 

25 
Fee si.rrple title to these lands is asserted by the D:fendants Wal tons . 

'Ihose lands were not conveyed to the D?.fendants Waltons by Indian William George 
26 

or his heirs . 
27 

28 
I 

29 

30 138/ Col. .Ex. 3 (6) . 

31 

32
1 139/ Col. Ex. 3 (7) . 

!I 
II 
I 
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1 Tribal lands : 

2 Title resides in the Colville Confederated Tribes to the lands described as 

3 the northeast quarter (NE4), Section 33 librth, Range 27 East. Those lands have 

4 located on them the Qmche lake Resort and recreation lands, title to which re-

5 sides in the Tribes . lib Name Creek enters Qn3k lake after it traverses those 

6 tribal lands. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

I 

III. 

ID NAME CREEK WATERSHED 140/ 

No Narre Creek 

lib Name Creek is a small, nonnavigable stream which rises within the Col-

ville Indian Reservation and flows in a south and easterly direction its entire 

length, a distance of approx.i.rrately three miles . No Name Creek has its terminus 

in Qnak lake, an entirely closed bOOy of water likewise situated CC>Ilpletely 

within the Colville Indian Reservation. It is a natural body of water having 

and ,great esthetic value. Qnak lake is presently used for recreational purposes 
16 I 

'

has an imnense value to the Cblville Confederated Tribes for that purpose. 
17 

18 I IV. 

19 N:> Na.me Creek, in its above-described course, traverses the southerly por

ltion of the above-described Indian Allotnent 892; enters fomer Allotrrent (Walton 

21 property) 525 proceeding across fonrer Allotrrent 2371 and fo:rmer Allotment 894; 

20 

22 it enters Indian Allot::rrent 901 and flows across that Allotment. In a state of 

23 11 

l,nature, N:> Narre Creek traverses the western portion of Allotment 903. That 

24 !~strearn then traverses tribal land in the northeast quarter of Section 33 , N:>rth, 

' 25 
1
Range 27 East, to a p.:>int where it enters Qnak lake. 141/ 

26 I 

27 v. 

28 N:> Narre Creek has its source from what is referred to as the spring zone 

29 ' which rises in Indian Allobnent 892 , described as the southwest quarter of 

1'-------
30 I 

140/ For general location, see Col. Ex. 1, Index Map, N:> Name Creek Basin. 

31
',141/ Testim::my, 'Ihanas M. Watson, Vol. III, p. 558, ln. 9-17. See Col. Ex. 1, 

3 2 i j Index Map, No Narre Creek Basin. 

ll 
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1 Section 16, 'Ibwnship 33 ~rth , R:mge 27 East , W .M., Washington. 142/ After fla.v-

2 ing sorre distance within Indian Allotment 892 , 'No Name Creek continues its south-

3 east course flowing across the northern boundary of the Walton properties , for-

4 ner Allotment 525. 'lhroughout its course on Allotment 892 and fo.r.ner Allotrrent 

5 525 on the Walton property, 'tb Name Creek is in a deeply incised channel with 

6 steep banks . 143/ 'lhe spring zone, where No NaJre Cree]<. rises , extends down into 

7 the Walton Allotment 525 . Approximately midway in i ts course across that last-

8 mentioned Allotment, the, deeply incised channel widens out at or near where the 

9 spring zone of No Name Creek terminates . 144/ 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

VI . 

No Narre Creek Groundwater Basin 

Except for nelting snow in the early Spring and occasional heavy rainfall 

along the precipitous rrountain area enconpassing rrost of the No Narre Creek 

Valley , the flow of No Name Creek is wholly dependent upon the waters draining 

from the spring zone, which has been described above. 145/ 'lhat spring zone is 

the natural outlet of the No Name Creek groundwater basin, which is hereinafter 

142/ See testirrony of Michael B. Kaczmarek, Vol. VI, p. 1301, ln. 16 - p. 1302, 
- ln. 17; Charles s. Robinson, Vol. VII, pp. 1441, ln. 24 - 1443, ln. 18; 

20 Col. Ex. 6 and 22 ( l) ; Testirrony of 'Ihomas M. \vatson, Vol. III , pp. 588, 

21 ln. 25 - 599, ln. 25 . 

22 
143/ Testimony, Charles P . Corke , Vol. II, p . 363, ln. 3-6; Michael Kaczmarek, 
- Vol. VII, p . 1408 , ln. ll-17. 

23 

24 

25 

26 

144/ Testirrony, 'Ihomas M. Watson , Vol. III , pp. 617 , l. 8 - 618, l. 4 ; Vol. III, 
- pp . 621, l. 17-25; Vol. VI , p . 1177 , l. 9-22; Vol. IV, p . 800 , l. 10-20; 

Chalres P . Corke, Vol. II , p . 363, 1. 3-25 ; Michael B. Kaczmarek , Vol. VII, 
p . 1408 , 1. 11 - 1409, 1. 7 ; p . 1385 , 1 . 16-17; Charles S. Robinson, Vol . 
VII, p. 1443, l. 22 - 1444 , l. l . 

145/ Col . Ex. 27(1) , (2), (3), (4). Col . Ex. 17(1) , 17(3). See Col . Ex. 7 . 

27 
-- Testinony, 'lhomas M. Watson, Vol. III, p . 601 , l. 1 - 602 , l. 8; pp. 606 , 

1. 20 - 608, 1 . 13; (Col . Ex. 10) ; Vol . IV, pp. 694, 1. 20 - 696, 1 . 25. 

28 

29 

30 

31 

32 

See USA Ex. 1 , p . 12: "Flaws at the granite lip (site N-9) r anged from vir
tuall y zero - when no water was pmnped into 'No Narre Creek. ... Frcrn diver
sion at site N-5 to the granite lip (site N-9), No Name Creek nearly con
sistently loses water . . .. " (Cline , 1978) . 

See testim::my of Michael B. Kaczirarek, Vol. VII , p . 1409, ln. 18 - p. 1410, 
ln. 3. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

described. 146/ 'lliat Basin is the vital source of water supply for the Indian 

pro_perties and is of primary ililportance to the Paschal Shennan Indian School of 

the Colville Confederaterl Tribes. 147/ 

VII. 

'Ihe extent, distribution and availability to wells of groundwater in theN:> 

Name Creek groundwater basin, which is also referred to as the N:> Narre Creek 

aquifer, 148/ corresp:>nds directly to the sand and gravel or glacial outwash 

dep::>sits within the N:> Naire Creek watershed, 149/ and the fluctuationof ground

water levels in the sands and gravels of the aquifer. 150/ Other geologic nat

erials within the N:> Nane Creek watershed do not yield usable quanti ties of 

groundwater to wells 151/ and comprise clearly delineated oo1.mdaries to the 
12 

13 
aquifer. 152/ 'Ihe No Name Creek aquifer - water-bearing area - is well 

14 1 

15 
'146/ See USA Ex:. 1 , p . 19: "'Ihe decrease in natural flCM of No Name ~eek in 
- the sumner of 1976 resulted in part from pumping of the wells as indicated 

1 6 

17 

18 

19 

by the observation that when pumping was stopped and water levels started 
to rise, the streamfl <M began to increase . . . . Heavy pumping in 1977 de
creased the groundwater discharge to No Narre Creek above the diversion to 
nearly zero by CX=tober. " (Cline, 1978) . 

Testi.nony, 'lliorras M. Waton, Vol. IV, pp. 773, 1. 10-20; Michael Kaczmarek, 
Vol. VII, pp. 1409, 1. 18 - 1410, 1. 3. 

20 
147/ Testinony, Thomas N. Watson, Vol. III, pp. 525 , 1. 18 - 526 , L 21; pp. 579 , 
- 1. 3 - 580, 1. 21; pp. 627, 1. 11- 628, 1. 10; pp. 532, 1 . 20 - 533, 1. 

21 23; Charles P. Corke, Vol. II, p. 363, 1. 15-22. 

22 148/ Testi.nony, Michael B. Kaczrrarek, Vol. VI, p . 1237, 1. L 10 - p . 1238 , 1. 
- 11; Col. Ex:. 7, ' 'Watershed Map, No Narre Creek Basin. " 

23 

24 

25 

26 

27 

149/ Testirrony of Michael B. Kaczmarek, Vol. VI , pp. 1260, 1. 8 - 1262, 1. 2; 
pp. 1238 , l . 18- 1240, 1 . 12; pp. 1241, 1 . 11- 1 252 , 1. 5; Col. Ex. 7, 
''Watershed Map of No Name Creek Basin" ; Col. Ex. 6 , "General Geologic Map, 
No Na.rre Creek Basin"; Col. Ex. 30(1)-(7), "Logs of Test Holes and Wells" ; 
test::i.m:my of Michael Kaczrrarek, Vol. VII, pp. 1301, 1. 16 - 1302 , L 17; 
Col. Ex. 22(1), "Geologic Profile L-L' "; and Testirrony of Fred 0. Jones , 
Vol. IX, pp. 1868, 1 . 9 - 1869, 1. 3 . 

150/ Testi.nony, 'Ihomas M. Watson, Vol. IV, pp . 695 , 1. 7 - 697, 1. 1; pp. 774, 

28 - 1. 22 - 775, l. 1; Michael Kaczmarek, Vol. XIV, pp. 2848 , 1. 7 - 2850 , 1. 3. 

29 151/ Testinony, Michael Kaczmarek, Vol. VI, pp. 1262, 1. 3 - 1264, 1. 23; pp. 
- 1 252, 1. 6 - 1257, l. 6; Col. Ex. 6, "General Geology, No Narre Creek Basin": 

30 Col. Ex. 30(8)-(13), "Logs of Holes and Wells" 

31 
152/ Testinony, Michael Kaczmarek, Vol. VI, pp. 125 7, 1. 7 - 1260, 1. 7; pp. 

32 - 1267, 1. 5 - 1287' l. 24; pp. 1288, 1. 24 - 1291, 1. 13; Col. Ex. 6, 
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. . 

1 defined on the Plate, "General Distribution Of Aquifer And Non-Aquifer Materials,'' 

2 which follows. 153/ 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

1 8 

1 9 

20 

21 

22 

23 

24 

25 

VIII. 

The No Narre Creek groundwater basin encorrpasses virtually the entire west 

half of Section 9 extending a short distance into the northeast quarter of Sec

tion 8, Township 33 1\brth, Range 27 East, W.M. It continues southward into the 

west half of Section 16, 'lbwnship 33 North, Range 27 East, W.M. It continues 

across the north line of the Walton property in fonrer Allotment 525 for a dis-

tance of approxinately 600 feet 154/ into the northwest quarter of Section 21 , 

Township 33 North, Range 27 East, w .M. 

IX. 

HIS'IORY OF WATER USE FroM 00 NAME CREEK PRIOR 'IO 
CONSTRUCI'ION OF COLVILLE IRRIGATION P~T 

Irrigation of Allotments 901 and 903 fran 1\'o Name Creek was comrrenced in 

the early 1920s. No Name Creek was used as a principal source of water for the 

purr:oses of irrigation, domestic use and stock watering during that period. 155/ 

The area irrigated prior the the developrrent of the Colville Irrigation Project 

in 1975 on Allotrrents 901 and 903 totaled 30 to 40 acres. 156/ The irrigation 

system used during the 1920s, 1930s and 1940s to irrigate Allotments 901 and 

903, including the flumes and ditches on the east and west sides of N:l Narre 

152/ (continued) "General Geology, No Name Creek Basin"; Col. Ex. 23(1)-(29), 
"Geologic Cross Sections"; CoL Ex. 30 (1)- (13) , "IDgs of Test Holes and 
Wells"; test.irrony, Fred 0. Jones , VoL IX, pp. 1869 , 1. 4-13; p . 1871, 
1. 2-8 . 

153/ Col. Ex. 6, "General Geology, No Name Creek Basin"; Col. Ex. 7, ''Watershed 
-- Map, No Name Creek Basin. 11 

26 4 154/ Testirrony, Michael B. Kaczmarek , VoL VI, pp. 1262, 1. 15 - 1263, L ; 

27 
- Dr. Charles S . Robinson, Vol. VII, pp. 1443, 1. 19 - 1444 , 1. l; Col. Ex . 

6, "General Geology, No Name Creek Basin. 11 

28 1155/ Testinony, M:n:y Ann Tirrentwa Sampson, Vol. II, pp. 330, 1. 20 - 331, 1 20; 
pp. 316-325; pp. 342, 1. 25 - 344, 1. 2; Charles D. Hampson, Vol. X, pp. 
2062, 1. 4 - 2063, 1. 16; see Col. Ex. 15(2). 29 

30 156/ Ibid. See Col. Ex. 15(2); testirrony , Thonas M. Watson, Vol. III, pp. 495, 

31 
--- 1. 17- 498, 1. 3; Vol. IV, pp. 709, 1. 4- 710, 1. 25; s ee Col. Ex. 24(2), 

"Presently Irrigated Acres, Allotm:mt 901. 11 

32 
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H 

1 j Creek can be witness today. 157/ Investigations have derronstrated that Allot-

2 It rrents 901 and 903 were historically used to produce alfalfa for livestock and 

3 1 the lands have proven to be valuable for the production of natural grass and 

4 alfalfa in abundance. 

5 
X. 

6 

7 
j In the early 1920s , there was constructed an irrigation system by a lessee 

8 
II of the Tim:mtwa family who <»med the allotments as heirs of Mary Arm and William 

1
1

Edwards . 158/ By rreans of that system of irrigation, the T.i.Jrentwa diverted No 
9 

'I Narre Creek water to irrigate lands in Allotment 901 on both the east and west 
1 0 1 

I 
sides of No Narre Creek. 159/ 

11 

12
1 

13 I 
! 'lhere were irrigated from No Narre Creek in the early 1920s and down through 

14 I the late 1940s: 

1 9 

Indian Allotment 901, approximately thirty-one and four
tenths (31.4) acres; 

Indian Allotment 903, a small acreage was likewise irri
gated on the east side of that stream. 

'lhe irrigation \VOrks utilized from the early 1920s onward, as fotmdcbove , 
20 

I on the west side of ID Naire Creek included two parallel pipes eight inches in 
21 

! 1 
diameter. 'Ihe ditch into which the water was delivered by the flume was one and 

22 1 
,I a hal£ feet wide at the top and had a depth of one foot. On the east side of 

23 ' 
No Na.rte Creek, the diversion wurks had a ditch system t11e width of which was two 

24 ' 

,feet and the depth was one foot . 160/ 'lhe irrigated acreage in 901, on the east 
25 -

26 157/ Jbid. See testirrony , Charles P. Corke , Vol. II, pp. 336, 1. 23- 337 , 1. 
27-~ 

28 
158/ Finding II , pp. 49- 50, in regard to Indian Allotments 901 and 903, supra. 

29 159/ See note 157, supra .. 

30 
160/ See Col. Ex. 15 (2) , "Historic Irrigation on Indian Allotments H-901 and 
- S-903 . 

31 

32 
t 

I 
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1 and west sides of No Narre Creek, totaled rr6re than 30 . 4 acres presently irri-

2 gated and were devoted to alfalfa and grass. 'Ihe reasonable diversion of water 

3 requirements for the alfalfa during the irrigation season was 5 .1 acre-feet per 

4 acre. 161/ 'lhe irrigation system that was utilized was flcxxling by rreans of 

5 ditches and laterals which can ba located today. 162/ 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

XIII. 

'Ihe Tirrentwas normally harvested three cuttings of al£alfa each irrigation 

season from Allotment 901. After the final cutting in the late s1.mmer, the 

livestock were turned out onto the alfalfa fields for the purpose of providing 

them with forage. 163/ 

XIV. 

At all time during the early 1920s and through the late 1940s, the Tirren-

twas had sufficient water from No Naire Creek to successfully conduct their fann 

operations on 901 and 903, all as found above. 164/ 

Prior to the late 1940s, -rb Name Creek was a live stream throughout its 

entire length and for the full period of the irrigation season. It was suffic-18 

19 ient to irrigate the lands, all as described in the Findings set forth above. 

20 !-Dreover, No Nane Creek was a habitat for fish which were indigenous to the 

21 

22 

23 

24 

area 165/ and likewise supported trout that had been artifically planted. 166/ 

XVI. 

In the year 1948, the Defendants Wal tons acquired title fonn non-Indians to 

25 Allotrrents 525, 2371 and 894. 167/ 

26
1 161/ See note 155 supra. ; see Cbl . ~- 24(6),. "Cblville Irrigation Project.-

27 Water Requirement Sunroary, Irr1gated - Rill , " for the column ''Farm Un1t 
Requirerrent, (Acre-Feet/Acre)," a value of 5.09 acre-feet per acre is given 

28 in regard to Allotment 901. 
162/ See note 157 supra. 

29 163/ Testimony, Mary Ann Timentwa Sampson, Vol. II, p. 320, 1. 13-22. 
164/ Ibid., p. 324 , 1. 8-23; p. 328, 1. 4-7. 

30 1165/ Ibid., p. 329, 1. 8- 15; p. 333, l. 6-ll;pp. 336, l. 7-337, l. 15; p . 345, 
l l . 14 - p. 346, 1. 4. 

31 ·166/ Testimony, Wilson W. Walton, Vol. XI, pp. 2144, l. 5 - 2147, l . 1 . 
1167/ See testirrony of Wilson W. Walton, Vol. X, p. 2120, 1. 11 - p. 2122, l. 
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1 XVII. 

2 'lliere is no evidence that any of the lands in the aforesaid Allobnents 525, 

3 12371 and 894 were irrigated during the period of Indian ownership. There is, 
I 

4 jl no evidence as to the arrount of diversion and use of water, if any , until after 

5 I the acquisition of those allotrrents by the Defendants Wal tons, all as found 
I 

6 r al::ove . 168/ 

7 
XVIII. 

8 

9 i 
On August 24, 1948, the Defendants Waltons filed an awlication with the 

I! Department of Hydraulics, State of Washington (predecessor agency of the State 
10 I 

I DepariJrent of Ecology), for a pe.;rmit to divert water from No Name Creek for the 
11 1 

purposes of irrigation. On .t\bvember 28, 1949 , the Supervisor of Hydraulics i s-
12 

I sued a permit to one of the Defendants, Wilson Walton, to irrigate 75 acres of 
13 I land. On August 25, 1950, the Supervisor of Hydraulics issued a Certificate of 
14 1 

liWater Right to Defendant Wilson Walton for the diversion of one cubic foot of 
15 

!!water per second of time from No Narre Creek for the irrigation of 65 acres of 
16

il land. 169/ 
17 d 
18 I 

19 1 
20 

IN'1.'ERFEREKCE BY DEFENDANTS WAL'IDNS WITH 
COLVILLE USE OF N:> NAME CREEK WATER 
FOR AGRICULTURE, RESORT ANDFISHERY 

rxx. 

21 I '.fue Defendants Waltons rronopo1ized all of the usable water flcwing in No 

22 j ~ Narre Creek, preventing any water from flowing dawn to Indian Allotments 901 and 

23 1 903, as it had flowed there previously. There was insufficient water during 
I 

24 the irrigation season for Indian Allotments 901 and 903, either for the irriga-
1 

25 !tion of the fields there located or for livestock or for domestic use. 170/ 

26 

2 7 168/ See Finding II, pp. 49-50 , et seq. , supra . 

2 8 , 169/ See Defendants Waltons 1 Ex. R-W. 

29 , 170/ Testinony, William Boyd Walton, Vo. XI, pp. 2235, 1. 3 - 2236, 1. 10; T.M. 
--- Watson, Vol. III, pp. 579, l. 3- 580, l. 21; pp. 627, l. ll- 628, 1. 10; 

30 I Michael Kaczmarek, VoL VI, pp. 1265-6; IE.vid Koch, Vol. VIII, pp. 1660, 
I 

31 : 
I 
I 
I 

32 1· 
I• 
I 

II 
I 
I 

1. 13 - 1661, 1. 14. 

See USA Ex. l. 'Ihe United States Geologic Survey refers to Defendants 
Wal tons 1 surface diversion and states: "Water is diverted from K'o Narre 
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1 XX. 

2 In 1967, an effort was made to start a recreational resort on the lands of 

3 the 0:>1 ville 'Iribes situated in the northeast quarter of the northeast quarter 

4 (NE4 N£4) of Section 33, Township 33 N:>rth, Fange 27 East. However, due to the 

5 

6 

7 

fact that the Defendants Waltons m:mop:>lized and diverted all of the waters of 

N:> Name Creek during the irrigation season, 171/ it was impossibl e to obtain 

sufficient water for successful operation of the recreational resort referred to 

8 above. 'lhat resort, situated at the north end of Omak Lake, had no water source 

9 other than N:> Narre Creek. The waters of Qnak Lake were not potable and oould 

10 not be used because of the high saline oontent. 172/ 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 ' 

24 
1 

I 

XXI. 

Lahontan CUtthroat Trout, in 1967, were determined to be an endangered 

species. 173/ They were fonnd only in the high saline lakes of Pyramid Lake, 

Surcrnit Lake and Walker Lake in Nevada. Because of the diversion of water away 

from those lakes and the steady decline o£ them, there was a very real threat 

that the Lahontan CUtthroat Trout \-X)uld becane extinct. 174/ 

170/ ( cont ' d) Creek just above site N-5 to a pond to which the water is pumped 
for irrigation (purrping site 7 and Fig. 7) . Practically the entire flow of 
N:> Name Creek was diverted to this pond in July and early August 1976 be
fore inst.rurrentation was conpletely installed at the gaging stations (site 
N- 4 and N-5 and Table 14)." (Cline, 1978, p . 9 , first full paragraph) 

"Flows at the granit lip (site N-9) range from virtually zero -when no 
water was pumped into N:> Na:rre Creek and water was being diverted to the 
pond (August, 1976) - to 2 . 4 ft3/s on Septerrber 14, 1976 - when water was 
being pumped to the creek and virtually no water was being diverted (Table 
20 and Fig. 14} . " (Cline, 1978, p. 12, first paragraph) 

25 
11 See Col. Ex. 14(29} ; testiirony, T.M. Watson, Vol. III, pp. 594 , 1. 9 - 596, li 1. 24; Col. Ex. 17 (2) . 

26 171/ Testi.rrony, Chairman M=lford Tonasket, Vol. II, pp. 212, 1. 13 - 214, 1. 1. 

2 7 ! 17 2/ Tes ti.rrony , Mary Ann Tirrentwa Sampson, Vol. II, pp. 318 , 1. 20 - 319 , 1. 4 . ,_ 
28 11

173/ See testinony of Dr. David L . Koch, Vol. VIII, p. 1679, 1. 7-17 . See Col. 

29 - Ex. 37 (1) , Federal Rules and Regulations, October 13, 1970. " 

30 1174/Seetesti.rronyofDr. DavidL. Koch, Vol. VII I, p . 1665,1. 6-p. 1667, 
1. 4 . See Col. Ex. 37 (1) , "Federal Rules and Regulations, October 13, 

31 1970." 
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1 XXII. 
I 
I 

2 i It is a National Policy to protect and preserve all species of wildlife 

3 l indigenous to the United States. 175/ In furtherance of that p:>licy, the 

4 
1
Lahontan Cutthroat Trout were planted in Qnak Lake by the United States of 

I 
5 jArrerica acting in close cooperation with the Colville Confederated Tribes. 176/ 

6 jBecause of the high salinity in Om::ik Lake, it provides an excellent envirorurent 

' 7 'I for those fish. 177 I Although the Trout live in saline water, they spawn in 

8 I fresh water. 'Ihe pollution of water of No Na.rre Creek by D=fendants Waltons' 
I 

9 ! livestock required action to prevent the pollution of Qnake Lake and No Narre 

j; 
1o dcreek. 178/ 

II 
11 II 

XXITI. 
12 I 

li As a consequence of the diversion of the entire streamflow by the D=fendants 
13 .f 

1
1
'waltons during the irrigation season and the pollution of water from that stream, 

14 
!the Colville Confederated Tribes, Plaintiff in Civil No. 3421, have historically 

15 1 
I 

!suffered and are now suffering irreparable and continuing damage. 179/ 
16 1 

I 
I 

17 t IDITV. 

18 1:1he Paschal Sheman Indian School 

19 1 
In 1892, St. Mary's Mission School was founded by the Society of Jesus. 

I 
20 I'Ihat school was prirrarily administered for the benefit of the Colville Confeder-

21 ated Tribes, although others did attend that Mission School. 180/ 

22 

23 ; 175/ Testimony , Charles P . Corke, Vol . II, pp. 354 , 1. 4- 356, l . 17; Col . Ex. 
1 4, "Water Res'?ur:;es cow::cil Principles of Standards for Water and Land -

24 
, Related Planrung ; testJ..rrony, M. 'lbnasket, Vol. II, p. 214, 1. 7-24. 

25 176/ Testimony, M. 'lbnasket, Vol. II, p. 214, 1. 7-24; p. 257, 1. 24- p . 258, 
1. 4; David Koch, Vol. VIII, pp. 1673, 1 . 16 - 1674, 1 . 20 ; Col. Ex . 37(25), 

26 "Resolution ~To. 1954-42"; Col. Ex. 37(26), "Resolution No. 1965-43. 

27 177/ Testimony, David Koch , Vol. VIII, p . 1664, 1. 13-25. 

28 178/ Testimony, M. Tonasket, Vol. II, pp. 214, 1. 25 - 215, 1. 25. 

29 179/ Testimony, David Koch, Vol. VIII , pp. 1660, 1. 14 - 1661, 1. 14; p . 1688, 
1 . 10, et seq .; p. 1741, 1 . 24 - p. 1742, 1. 17; D=nzel R. Cline, Vol. I, 

50 

31 

32 

p. 63, I: 25 - p . 64, 1. 16; 1homas M. Watson, Vol. III , p. 628, 1. 20 -
p . 631 , 1. 19; p. 525, 1 . 18- p. 527, 1. 21; See note 170, supra. 

180/ See above Finding II, Title of Former Allotment No. 526 . . --
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1 XXV. 

2 In 1972, the administrator of St. Mary's Mission School forrrally advised 

3 the Colville Confederated Tribes that, due to the shortage of the ftmds, the 

4 I school could no longer be administered. 'Ihereafter, the Colville Confederated 

5 Tribes assllited full responsibility for the funding, management and control of 

6 the St. Mary ' s Mission School, c..l-langing the name to the Paschal Sherrran Indian 

7 School . 181/ 

8 I 
I 
I 

I 

9 I 
10 I 

XXVI. 

As presently operated, the Paschal Sherman Indian School is fully accredit-

I ed and operated for the benefit of the members of the Colville Confederated 
11 

I Tribes living both on and off of the reservation. It is predominantly a board-

12 'l I ing school. 'Ihere are presently enrolled 160 students, 130 of whom are board-
13 

ing students and 30 of whom are bussed to school from the Ci t_y of Ornak or the 
14 

vicinity. 182/ 
15 

16 XXVII. 

17 'Ib administer the Paschal Sherman Indian School, the Col ville Confeder-

18 ated Tribes, acting through their governing body, the Col ville Business Council, 

19 I created the Colville Education Develop:rent Board. 1Ihat Board sets the policy 

20 for the administration of the Paschal Sherman Indian School. 'Ib ensure it 

21 being an autonarrous and independent governing agency, the Colville Education 

22 Developrrent Board was chartered, making it independent from the Colville Con-

23 1 federated Tribes . 183/ MentJers of the Colville Education Develo!¥fellt Board 

24 ! are e l ected annually by nernbers of the Colville Confederated Tribes, 18 years of 

25 j: age or over. 'lhe full control and responsibility for the operation of the 

26 Paschal Sherman Indian School resides in the last-m:mtioned Education Develop-
1 

27 ! rrent Board. 

28
1 

-------------------
29 ;1181/ Testimony, Chairman Melford 'Ibnasket, Vol. II, p . 219, 1. 22- p . 220, 1. 20; 

--- Virgil L. Gunn, Vol. II, p. 288, 1. 2 - p . 289, 1. 29; See Col. Ex. 2(15), 
30 "Resolution Colville Educational Developrrent Board." 

I 

31 1182/ Thid. 

32 '183/ Thid. I!- _ --
i 
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I 

I 
1 XXVIII. 

2 11 'Ihe Paschal Shennan Agricultural Program - Colville Irrigation Project 

3 In an effort to constitute the School as self-sufficient as fXJSsible, the 

4 ' Col ville Confederated Tribes have assisted the School in ao:_ruiring a herd of 

5 ]100 head of beef cattle which provides ooth income and sustenance for the 
{ 

6 I SchooL 184/ 'Ihe Tribes have leased all Indian Allotrrent lands to provide feed 

7 1 and revenue for the School. 185/ 

8 
XXIX. 

9 

l
j In July 1975, the Paschal Shennan Indian School undertook to irrigate all 

1o I 
1 Indian lands in the No Name Creek Basin. 186/ At that time the Colville Irriga-

11 I 
·I tion Project was initiated, all as shown on the Plate which follows . 

12 

13 XXX. 

14 In connection with the Colville Irrigation Project, there was entered by 

15 

1 

this Court, on Januar:y 27, 1976, an Order directing a hydrological testing pro-

16 gram to be conducted throughout the No Name Creek Basin. On J'ul Y 14, 1976, that 

17 Order was superceded by an "Order for Jvbni toring, Managing, Measuring, and for 

18 . Hydrological Testing." 'Ihat Order was extended on December 22 , 1976, to remain 

19 !,operative throughout the irrigation season of 1977, terminating on or al:x:>ut 

20 O:::tober 1, 1977. 'Ihroughout these findings, that Order is referred to as the 

21 Order of July 14, 1976, as extended. It is incorporated into these findings by 

22 
1 
reference and made a part of them. 

23 ' 
! 
i XXXI. 

24 i 

25 ' 
'Ihe Order of July 14, 1976, as extended, was stipulated and agreed to by 

all parties in tllese consolidated cases and was entered by this Court after a 
26 

full hearing held in regard to it on July 12, 1976. 
27 

28 
184/ Testirrony , Virgil L. Gurm, Vol. II, p. 295, 1. 7-14. 

29 
: 185/ Testirrony, Chairman Medford 'Ibnasket, Vol. II, p. 220, 1. 21 - p. 221, 1. 14; 

30 - See Col. Ex . 3(1), 3(2), 3(3) and 3(4). 

' . 31 186/ Testimony, Charles P. Corke, Vol. II, p. 362, et seq.; See Col. Ex. 8, 
-- "Colville Irrigation Project"; Col. Ex. 33 (1), "Elevation to Groundwater, 

32 1 Peter's Observation Well," which shows record keeping beginning in July 1975 . 
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1 ]JC[II: 

2 'lhe United States Geological Survey was designated as the Federal agency 

3 in charge of the direction and supervision of the program conducted pursuant 

4 I to the Order of July 14, 

5 t 

6 I 

1976, as extended. 187/ 

XXXIII. 

' An expert geohydro1ogist, F . 0. Jones, errployed by the United States :[):part-
7 

1 rrent of Justice, pursuant to the Order of July 14, 1976, as extended, was direc-
8 1 

ted to be the consultant for all parties in connection with the developrrent and 
9 I administration of the rronitoring, managing and operation of the program set 

10 

I 
forth in the aforesaid Order. 188/ 

11 

12 1 XXXIV. 

13 I All in accordance with the Order of July 14, 1976, as extended, and under 

14 : the supervision and direction of the United States Geological Survey in consul-

15 I tation with the aforesaid F. o. Jones, there was i nstalled canplex equipnent and 
' 

16 devices for the treasuring, rronitoring and managing of No Narre Creek. The "Surface 

17 tWater, M:mitoring, and Manage:rrent System" is in the record. 189/ On that exhibit 

18 lis set forth the system that has been utilized i n the study of the availabl e 
I 

19 suppl y of surface water in No Name Creek. Under the following headings there 

20 is set forth all of the equiprrent which was installed pursuant to the Order of 

21 July 14, 1976, as extended. 

22 
".EX;2UIPNENT AND MJNI'IORING SITES OPERATED UNDER JULY 14, 1976, COURT ORDER" 

'1he United States Geological Survey and the Colville Confederated Tribes , 

I acting in consultation with the aforesaid F . 0 . Jones, have gathered, processed, 
25 

,! analyzed and utiLized the data provided for by the "Surface Water, M:>nitoring 
26 

II and Managerrent System, " all as set forth on the aforesaid Col ville Exhibit 10. 
27 1 

28 ! II ____ _ 
29 1'! 187/ Order of July 14 , 1976 , as extended, paragraph 8. 

30 188/ Order of July 14, 1976 , as extended, paragraphs 20 & 22. 

31 1189/ Col. Ex. 10, "Surface Water, M)nitoring, and Management System. " 

32 
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l XXXV·. 

2 Likewise in cx:mformity with the Order of July 14, 1976, as extended, there 

3 has been und.ertaken by the United States Geological Survey and the Col ville 

4 Confederated Tribes, acting in consultation with the aforesaid F. 0. Jones, ah 

5 intense study of the No Nane creek Groundwater Basin. 'll1ere appears on the 

6 Colville Exhibit 10, entitled "Groundwater Developrrent, M:mitoring, and Manage-

7 rrent System," 190/ the following" 

8 (1) '~ AND PIEZOMETERS PRIOR 'ID JULY 14, 1976, COURI' ORDER 

9 (2) "PIEZOMETERS AND TEST HOLES UNDER JULY 14, 1976, COURI' ORDER 

10 (3) ·~ AND PIEZOMETERS UNDER JULY 14, 1976, COURI' ORDER, AS EXTENDED" 

11 'llie United States Geological Survey and the Colville Confederated Tribes, 

12 acting in consultation with the aforesaid F. 0. Jones, have observed the ground-

13 water fluctuations of the No Name Creek Groundwater Basin and have gathered, 

14 processed, analyzed and utilized the data disclosed by that system. 

15 
XXXVI. 

16 
Construction, Operation And Maintenance Of 'Ihe Colville Irrigation Project 

17 Pursuant 'Ib 'lhe Order Of July 14; 1976, As Extended 

18 Provision is made in the July 14, 1976 Order, as extended, that: 

19 "4. 'lhe Colville Confederated Tribes may pump a quantity 
of water (approximately 2 cubic feet per second) into No 

20 Name Creek sufficient to deliver at a point immediately 
downstream from the Wal tons' southern boundary 1-1/2 

21 cubic feet per second of water, there to be rreasured at 
a gaging station which has been installed and will be 

22 operated by the Colville Confederated Tribes in cooper
ation with the United States Geological Survey, and 

23 the pmnping, testing, and recording of the passage of 
such water shall be a part of the hydrological testing 

24 and rronitoring program herein authorized •. . • " 191/ 

25 
XXXVII 

26 ' 
11
1 

In regard to the water pumped into No Name Creek, hereinafter sorretirnes 
27 1 

Ill referred to as "developed water," all as found inrrediately above, provision 
28 

i 
29 i 

30 1190/ See COL Ex. 11, "Groundwater Developrent, Monitoring and Management System." ,--
31 191/ Order of July 14, 1976, as extended, p. 2, paragraph 4, lines 4-11. 
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1 is nade in the Order of July 14, 1976 , as extended: 

2 "Such water shall be used for irrigation of Allotrrents 
901 and 903 for the Lahontan cutthroat trout fishery 

3 and for use on tribal lands in conjunction with the 
Qnache Resort." 192/ 

4 

5 XXXVIII. 

6 It is provided for in the Order of July 14, 1976, -as extended, that the 

7 following wells and installations "are hereby authorized to be operated and 

8 maintained" by the Col ville Confederated Tribes in furtherance of the Paschal 

9 Shernan Indian School, Colville Irrigation Project: (See Order, paras . 9a,b , c) 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

1. 'lhe Paschal Shennan Well, situated on Former All ot
nent l\0 . 526, together with a purtp and rrotor for the pur
fX)Se of irrigating the irrigable lands within the Paschal 
Shennan Tract and for deli very of water d<Mn to Allot
rrents 901 and 903, for the lahontan CUtthroat Fishery 
and for the Omache Lake Resort . 

2. Colville Irrigation Well No. l, located at the 
northern end of Allotment No. 892, for the purpose of 
irrigating· lands within that Allotment. 

3. Colville Irrigation Well No. 2, on Allotrrent No . 902, 
irrrrediately nortl;l of the Walton property, to irrigate land 
within that Allotnent. 

4 . '!here has been installed and operated an irrigation 
system together with purtp and necessary sprinklers for 
the purfX)se of irrigating the lands on both sides of 
No Narre Creek in Allotment No. 901. 

5. 'lhere has also been installed an irrigation system 
to irrigate lands in All otrrent No. 903, cx:>rrprised of a 
booster pump and the necessary sprinkler system. 

6 . 'lhe channel of lib Narre Creek has been renovated for 
the purpose of providing an adequate spawning grounds for 
the Lahontan Cutthroat Trout which inhabit Qnak Lake . 

XXXIX. 

On the Plate which appears above there is located the irrigation system 

including the wells and other installations constructed, operated and maintained 
27 

28 
in connection with the Paschal Sherrran Indian School , Colville Irrigation 

Project. 193/ Set forth on that Plate is the following irrigable and irrigated 
29 

30 

31 
192/ Order of July 14 , 1976 , as extended, p. 2, paragraph 4, lines 18-20 . 

193/ See Colville Ex. 8 , ''Colville Irrigation Project," supra, following p. 62 . 
32 ,-
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1 acreage served by the aforesaid colville Irrigation Project : 194/ 

2 I IRRIGATION SUMMA;RY 

3 Allotment 

4 

5 S-526 

6 H-892 

7 'IRIBAL TRUST 

8 H-901 

9 TRIBAL TRUST 

10 S-903 

11 'IDI'ALS 

1 2 

13 

Irrigated 
Acres 

. . (1977) . 

50 . 7 

42 .. 6 

.8 

30.4 

·157 .9 : 

Undeveloped 
Irrigable 
· ·ACres · · · · · · · · 

11.1 

14 .. 3 

.7 

10.7 

8 . 8 

. ' . . . '24.'9 

. : : ·70 ~5 .. ' . : ; ~ . : : : 

XL. 

'lbtals 

61.8 

57 .9 

1.5 

41.1 

8.8 

228.4 

14 
Quantities Of Water Actually Diverted 'lb Indian Lands Within The Colville 
Irrigation Project - '1977 

15 

1 6 

Predicated upon the data obtained from the noni toring and managing program 

provided for b}_T the Order of July 14 1 1976 , as extendedt the following quanti-

17 ties of water were pumped and diverted :f;or use on the Indian Allot:rrent and 

18 j Tribal lands within the service area of the Colville Irrigation Project above 

19 the Walton property: · 

20 SlJM.1AAY OF 1977 WATER USE ABOVE 'IRE WAL'ION PROPERTY 195/ 

21 
Allotrnent 

22 

23 1 . 

24 , ! Tribal Allot~ 
I rrent No. 526 

:: I[ Iillian Allot-
lj ment lb. 892 

27 1! 
II Tribal Lands 

28 I 

1977 .Acres 

so·. 7 

43.6 

.8 

Water Use in 
Acre-Feet 

254 . 8 
'lbtal 

All 
Lands 

Water Use in 
Acre-Feet 
Per Acre 

2.68 
Average 

All 
Lands 

Average Annual 
Spr.illkler Water 
Requirerrents in 
Acre- Feet Per Acre 

4.24 

4.44 

4.44 

,, ========================================================================= 
29 

1194/ Ibid. 

30 1195/ See Col. Ex. 24 (10), "Surrma.ry of 1977 Water Use, tb Name Creek Basin, " for 

31 
- Allotrrents Colville S-526 and Colville H-892; testinony, 'lhoiD3.s M. Watson, 
I Vol. IV, p. 728, 1. 15 - p . 732, 1. 1. 

32 
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I 
1 !'lhe reasonable average annual sprinkler water requirements for the service area 

2 ~ ~ of the Cb1ville Irrigation Project above the Walton property are 4.33 acre-feet 

3 I per acre. 196/ The Colville Irrigation Project diverted 2.68 acre- feet per acre 

4 to the lands above the Walton property in 1977 which is substantially less than 

5 1 the reasonable water requirerrents with the attendant reduction in crop produc-
i 

6 tion and damage. 197/ 

7 
XLI . 

8 

9 

10 

Predicated upon the data obtained from the rroni toring and mcmaging program 

provided for by the July 14 , 1976 Order, as extended, the follcming quantities 

of water were pumped into No Na:rre Creek, diverted across the Walton property 
11 I 
12 I an::l delivered by the Colville Irrigation Project belcm the Walton property: 

13 b SUMMARY OF 1977 WATER USE BEI.CW 'ffiE WAL'IDN PIDPERI'Y 198/ 

14 I lot:rrent 

15 I 
16 l!ncllan Al1ot-

17 tt No. 901 

18 
:Indian Allot-
~t No. 903 

1 9 

1977 Acres 

30.4 

32.4 

Water Use in 
Acre-Feet 

161.6 

12.5 

Water Use in 
Acre-Feet 
Per Acre 

5.32 

. 39 

Average Annual 
Sprinkler Water 
Requirements Acre
Feet Per Acre 

4.9 

5.71 

20 II 'lhe reasonable average sprinkler water :requirements, due to conveyance 

:~ 111osses in the delivery of water in the No Name Creek channel to Al1otnents 901 

23 1!196/ "Average Annual Sprinkler Water Requirerrent, (Acre-Feet Pe r Acre)" of 4.24 
j and 4.44 for Allotments 526, and 892, r espectively; See Col. Ex. 24(2), 

24 "Colville Irrigation Project, Irrigation Water Requirerrents , Irrigated Lands" 
j under sprinkler irrigation for Allotrrents 901 and 903; See Col. Ex. 24(4), 

25 J "Colville Irrigation Project, Water Requirements Surrrrary, Irrigated-Sprin
kler" under column entitled "Farm Unit Requirement, (Acre-Feet Per Acre) " 

26 For Allotrrents S-526 and H-892 and tribal lands west of 892; t estim:my, 
'Ihomas M. Watson, Vol. IV, p. 711-728. 

27 I 

197/ Testirrony, 'lhomas M. Watson, Vol. III, p. 525, 1. 18- p. 527 , 1. 21; p. 531 , 
28 --- 1. 20- p . 534 , l. 16; p. 543, 1. 9-19; p . 567, 1 . 15-22; Vol. IV, p. 779, 

29 
1 1. 6-12; Denzel R. Cline, Vol. I, p . 74, 1. 7-23. 

198/ See Col. Ex. 24 (10), "Stmma.rY of 1977 Water Use , No Name Creek Basin," f or 
30 Allotrrents H-901 and S-903; testinony, Thomas M. Watson, Vol. IV, p. 728, 

l . 15 - p. 732, 1. l. 
31 

32 1 
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1 and 903 , increased the diversion requirerreh:ts for: those two allotments by 50.0 

2 acre-feet above the farm requirerrents. 199/ 'lhe production of alfalfa on 

3 Indian Allotment 901 was rraterially reduced due to the need to limit the quantity 

4 of water delivered. Alfalfa was planted on Indian Allotment 903 so late in the 

5 season that there was no production. However, the crop for the 1978 irrigation 

6 season was planted and will be in production during that season. 200/ 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

XLII. 

There were produced within the Colville Irrigation Project service area 

364 tons of alfalfa in the irrigation season of 1977 . 'IWenty-fi ve hundred bales 

of alfalfa have been delivered to the Paschal Sherrran Indian School to feed the 

School's livestock. 'Ihe value of the alfalfa produced within the Colville 

Irrigation Project area is calculated to be $21,000 for use by the Paschal 

Shennan Indian School. 201/ 

XLIII. 

Listed below are the water uses for the 1977 water season: 202/ 

17 Allotrrent 1977 Acres Water Use In 
Acre-Feet 

Water Use In Average Annual 

18 

19 

2 0 'lOTAL 

21 COLVILLE: 

22 
Irrigation 157.9 428.9 

Acre-Feet Diversion 
Per Acre Sprinkler Water 

Requirerrents Acre I 
Foot Per Acre 1 

2.72 4 . 72 

23 !===================================================== 
1199/ See COl. Ex. 24 ( 4) , "COlville I rrigation Project, water Ra:J:uirerrent Surrmaiy, 
~-- Irrigated - Sprinkler, " under column heading "Conveyance I.oss , '' for Allot-

25 rrents S-901 and S-903 . The sum of the conveyance losses for both allot
rrents is given as 50.0 as the number of acre-feet. Note that "conveyance 
losses" do not include diversion of developed water of the Colville Confed
erated Tribes by Walton. 

24 

2 6 

27 
200/ Testim:my, Thomas M. Watson, Vol. XIV, p . 2816, 1. 5-22 . 

28 
201/ Testimony, Melford Tbnasket, Vol . II, p . 221, l . 19 - p . 222, 1. 13;· p 243, 

29 - 1. 2-13; Charles P. Corke Vol. II, p. 383, l. l7 - p. 384, l. 3. 

30 202/ See Col. Ex. 24 (10) , "Surrmary of 1977 Water Use No Narre Creek Basin" for 
-- "Tbtal Colville Irrigation. " 

31 

32 
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1 XLIV. 

2 Had the Colville Irrigation Project utilized its full reasonabl e 

3 diversion requirerrents for sprinklers on the 157 .9 irrigated acres 

4 north and south of the Walton properties , it would have reasonably 

5 used 746 . 2 
acre-fe:.:t 203/ 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

'lhe Colville Irrigation Project did not utilize its full 

:reasonable enti tlerrent for the 15 7. 9 acres but, rather, used 

XLV. 

428.9 
acre-feet 204/ 

By reducing the quantities of water used during the irriga

tion season of 1977, both above and below the Walton property, the 

Colville Irrigation Project salvaged for other uses 

XLVI. 

317. 3 
acre-feet 205/ 

'!he total reasonable water requirerrents using sprinkler irrigation for the 
16 1 

228 . 4 acres of irrigable land within the service area of the Colville Irrigation 
17 

Project are 4. 65 acre-feet per acre for a total water requirerrent of 1062.2 acre-
18 

feet for each irrigation season. 206/ 
19 

20 XLVII. 

21 'lhe total reasonable water requirements for rill or flood irrigation for 

22 the 228 . 4 irrigable acres within the service area of the Colville Irrigation 

23 Project are 5 . 86 acre-feet per acre for a total of 1339 .1 acre-feet for each 

24 irrigation season. 207 I 

25 
203/ See Col. Ex. 24 (2), "cOlville Irrigation Project, Irrigation Water RE.qu.ire-

26 rrents , Presently Irrigated Lands , Sprinkler Irrigation, " and Col. Ex. 24 (4), 

27 
"Colville Irrigation Project, Water Requirerrent St.liTil"alY , Irrigated -
Sprinkler" for total . 

28 204/ See note 202 supra. 

29 1205/ 'lhe 317. 3 acre-feet i s the difference between the sprinkler water require-

[ 

rrents of 746.2 acre-feet (see note 203 supra) and the actual water use in 
30 1977 of 428.9 acre-feet (see notes 202 and 203, supra) for 157 . 9 acres . 

31 .206/ See Col. Ex. 24 (1) , "Colville Irrigation Project, Irrigation Water Requ:ire-
32 1 rrents , Total Irrigable Lands , Sprinkler Irrigation" for total . 

k2_y See Col. Ex. 24 (1) , "Colville Irrigation Project, Irrigation Water Require-
' :rrents, Total Irrigable Lands, Rill I rrigation" for total. 
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1 XLIV. 

2 Had the Colville Irrigation Project utilized its full reasonable 

3 diversion requirements for sprinklers on the 157.9 irrigated acres 

4 north and south of the Walton properties , it would have reasonably 

5 used 746.2 
acre-fe;t 203/ 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

'Ihe Colville Irrigation Project did not utilize its full 

reasonable entitlement for the 157 . 9 acres but, rather, used 

l<LV. 

428.9 
acre-feet 204/ 

By reducing the quantities of water used during the irri.ga

tion season of 1977, both above and below the Walton property, the 

Colville Irrigation Project salvaged for other uses 

XLVI. 

317 . 3 
acre-feet 205/ 

'Ihe total reasonable water requirements using sprinkler irrigation for the 

228.4 acres of irrigable land within the service area of the Colvil le Irrigation 

Project are 4. 65 acre-feet per acre for a total water requirement of 1062. 2 acre-

feet for each irrigation season. 206/ 

20 XLVII . 

21 'ilie total reasonable water requirements for rill or flood irrigation for 

22 the 228.4 irrigable acres within the service area of the Colville Irrigation 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

l l 

Allotrrent 

XLVIIT. 

SUMMARY OF 1977 WATER USE BY WAL'IONS FROM N) NAME CREEK 
BCYrH SURFACE AND GIDUNilVATER 208/ 

1977 Acres Water Use In Water Use in 
Acre-Feet Acre- Feet 

Per Acre 

Average Annual 
Sprinkler Water 
Requirerrents 

Acre-Feet Per Acre 

Wal tbn Allot-
Il'Ellt No. 525 29.0 152.5 5.26 4.44 

Walton Allot-
nents Nos . 
2371 & 894 21.9 115 . 4 5.27 3.66 

XLIX. 

12 'lhe Wal tons exceeded the reasonable average annual diversion sprinkler 

13 water requirements on former Allotrrent 525 by eight- tenth acre-feet per acre 

14 for an excessive water use on the 29 . 0 acres of 23.2 acre-feet during the 1977 

15 irrigation season. 209/ 

16 

17 

18 

1 9 

20 

21 

L. 

'Ihe Wal tons exceeded the reasonable average annual diversion sprinkler 

water requirerrents for Allotrrents 2371 and 894 by l . 6 acre-feet per acre for 

an excessive water use on the 21. 9 acres of 35.0 acre-feet during the 1977 

i rrigation season. 210/ 

22 LI . 

23 During the 1977 irrigation season, the Waltons intercepted and utilized 

24 ' 86 . 3 acre-feet of the developed water pumped into No Nane Creek by the Colville 

1-------------------25 ' 
1 208/ See Col. Ex. 24 (.10) , "Surrmaxy of 1977 Water Use , No Name Creek Basin" for 

26 Allotrrents ''Walton S- 525 , Walton S-2371 , and Walton H-894 ." 

27 209/ See Col. Ex. 24 (10), "S1..ll'll1E.!Y of 1977 Water Use , No Narre Creek Basin" for 
--- Walton Allobrent S-525. Difference between ''Water Use'' (5 . 25 acre-feet per 

28 1 acre) and "Average .Armual Sprinkler Water Reguirerrent" ( 4 . 44 acre-feet per 
acre) is .8 acre-feet per acre, which is the equivalent of 23 . 2 acre-feet 

29 over the irrigated axea of 29. 0 acres . 

j210/ See Col. Ex. 24 (10) , "Surrmary of 1977 Water Use, No Name Creek. Basin" for 
30 ' Walton Allotil'Ellts S- 2371 (9.9 acres) and H-894 (12 . 0acres) , which total 

21.9 acres. Difference between ''Water Use" (5.26 acre-feet per acre) and 
31 "Average Annual Sprinkler Requirerrent" (3 . 66 acre-feet per acre for grass) 

is 1. 6 acre-feet per acre, which is the equivalent of 35.0 acre- feet over 
32 21 . 9 acres. 
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1 !l Irrigation Project for delivery and use on Allot:rrents 901 and 903 , to the 

2 I irreparable damage to the Colville Confederated Tribes and the Paschal Shennan 

3 Indian School. 211/ 

4 
LII. 

5 
At all times since the Waltons cormenced irrigating in the late 1940s above 

6 
the Indian Allotnents 901 and 903 and the Tribal lands below the Waltons ' prop-

7 
erty, the Colville Confederated Tribes have suffered irreparable and continuing 

8 

9 
l; damage due to the diversion and use by the Wal tons of the entire stream flow of 

1 
1'b Narre creek. 212/ 

10 

11 LIII. 

12 Reduction Of Irrigated Acreage, Water Use And Salvaged Water Used For Fishery : 

13 A decision was rna.de by the Col ville Confederated Tribes and 

14 the United States during the 1977 irrigation season to : 

15 1. Refrain from irrigating the full 228 . 4 acres and to irri-

16 gate only 157 . 9 acres , with a reduction in water use of 316.0 

17 

18 

19 II 
20 'I 
21 l: 
22 1

1

1 

I 
23 

24 

I 

2 . Reduce the quantity of water actually applied to the 

l ands irrigated below the reasonable dirversion 

requirerrents for irrigating the 157 . 9 acres referred 

to above, with the resultant saving of 

3. Use sprinkler irrigation on the 157 . 9 acres , rather 

than to use the flcod or r ill method of irrigation, 

acre-feet 213/ 

317 . 3 
acre-feet 214/ 

25 211/ See Col. Ex. 17 ( 2) , 11 Separation of Walton Surface Diversion into Comp::ments 
of Natural Strearnf1~v and Developed Water of Colville Confederated Tribes II ; 

26 Testimony, Thomas M. Watson, Vol. III , p. 627, 1 . 11- p. 631, 1. 19. 

27 •212/ See notes 170, 171 , & 172, supra. 

28 213/ Difference between Sprinkler Irrigation Requirements of 746.2 acre-feet for 
--- 157. 9 acres (see note 203, supra) and Sprinkle r Irrigation Requirement of 

29 1062 . 2 acre-feet for 228.4 acres (see note 206, supra) is 316 . 0 acre-feet. 

30 214/ See note 205, supra. 

31 

32 
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1 resulting in greater efficiency of water use and a 

2 restutant saving of 

3 

4 By those methods, the Col ville Confederated Tribes 

5 reduced the quantities of water used from the No Narre Creek 

6 surface and groundwater supply by a total of 

7 

8 LN. 

9 A portion o:f that total reduction of water use and salvage 

10 j of water through greater efficiency was used by the Colville 

1 1 Irrigation Project for delivery to the Lahontan Cutthroa-t 

12 Fishery in the arrount of 

1 3 

14 LV. 

192 . 6 
acre- feet 215/ 

825 . 9 
acre-feet 216/ 

322.7 
acre-feet 217/ 

1 5 By using that salvagErl water down the renovated charmel, the lahbntan Cut-

16 throat Trout were induced to enter No Name Creek and proceed up that stream to 

17 a point imnediately below the "Diversion Point for 'South Unit ' Colville Irri-

18 gation Project, 11 marked "41' on the Plate which follows. 218/ 

19 

20 

21 

22 

LVI . 

'lhe Lahontan Cutthroat Trout spawned in the renovated channel and , in the 

opinion of the fishing experts, approximately 67, 000 lahontan Troutwere pro-

.. duced as a result of natural spawning in No Name Creek. 219/ 
23 

24 

25 

26 

215/ See Col. Ex. 24 (2), "Col. Irrigation Project, Irrigation Water Requirenents, 
-- 'Ibtal Irrigable Lands," which shows water reguirenents of 938 .8 acre-feet 

for 157.9 acres of "Rill" irrigation and 746 . 2 acre-feet for 157.9 acres of 
"Sprinkler" irrigation. 'Ihe difference in water requirements using rill 
and sprinkler irrigation is 192 . 6 acre-feet. 

27 I 216/ Reduced water use of 825. 9 acre-feet is the sum of 316. 0 acre-feet (see 
- note 213, supra), 317 .3 acre-feet (see note 214 , supra), and 192.6 acre-

28 1 feet (see note 215, supra). 

29 

30 

217/ See Col. Ex. 24(10) , "S1.ll1llT\3IY of 1977 Water Use , No Name Creek Basin" for 
-- total Colville Fishery in column titled ''Water Use, (Acre-Feet) ." 

31 1 
218/ See Col. Ex. 8, "Colville Irrigation Project" and Col. Ex. 37 (14); Testi-

1 - rrony, David L . Koch, Vol. VIII, p . 1697, 1. 17 - p. 1707, 1. 22 . 

32 
I 

219/ Testimony, David L. Koch, Vol. VIII, p. 1707, 1 . 23 - p. 1708 , 1. 11. 
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'I 
I 
I 

1 LVII. 

2 'Ihe Lahontan CUtthroat Trout which were spawned under the condi lions pre-

3 vailing in the No Name Creek Fishery resulted in a hardier and healthier fish 

4 j than those raised in the completely artificial circumstances which prevail in 

5 j the fish hatcheries. Hence, the quality of fish and the probability of 

6 survival of the threatened species has been enhanced through the use of the 

7 NJ Name Creek water. 220/ 

89 ,~, LVIII. 

I 'Ihe decision of the Colville Confederated Tribes and the United States to 

10 I use water for the Lahontan CUtthroat Trout Fishery rather than to use it to 
11 ' 

j irrigate l and was in furtherance of the Federal policy of protecting any 
12 I 

13 

14 

15 

16 

17 

18 

19 

20 

21 

threatened species. 221/ Since the planting of the lahontan CUtthroat Trout 

in O:nak Lake, that species has been rerroved from the endangered species to a 

threatened species-- a marked inproverrent in the possible survival of the 

Lahontan CUtthroat Trout. 222/ 

DRASTICALLY SHORT WATER SUPPLY OF NO NAME CREEK 
AND ID NAME CREEK GROUNIWATER BASIN 

LIX. 

'Ihe dependable or finn water supply of the No Name Creek Basin for pl.!Ip)ses 

of irrigation, the Lahontan Cutthroat Fishery and the Qtache Lake Resort is 
22 1 

derived from the No Name Creek aquifer. 223; '!he firm water supply is made 
23 

24 220/ Ibid. , at p. 1708, 1. 12- p. 1715, 1. 11; p. 1724, 1. 21- p . 1725, 1 . 16; 

25 
- p . 1727, L 8 - 14. 

26
1 221/ Testimony, Charl es P. Corke, VoL II, p. 354, l. 4 - p. 356, 1. 17; David 
; 1 L. Koch, Vol. VIII, p . 1667, 1. 18- p . 1668, 1. 9; p. 1669, 1. 8- p . 1670, 

27 : 1. 6; p. 1673, 1 . 13- p. 1676, l. 15 et seq.; p . 1678, l. 19- p. 1682, 
1 . 15. 

28 !222/ Testimony, David L. Koch, Vol. VIII, p. 1676 , l. 16- p. 1677, 1. 2; p . 1680, 
29 ,- l. 16-23. 

l
q 223/ Testimony, 'Ihomas .Michael Watson, Vol. III, p . 601, l. l - p . . 602, 1. 8; 

30 Vol . III, p. 566, 1. 3-10; Vol . VI., p . 1152, 1 . 10; Vol. IV., p. 694, l. 
20- p. 697 , 1. 3; Vol. v., p. 1009 , 1. 3, et seq.; See Col . Ex . 18, 

31 I "Natural Spring Zone Discharge Related to l\1{;--Name Creek Aquifer Elevation 
' as Measured in Peters Observation Well . '' 

32 
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1 available from the aquifer either by pumping from wells or by natural discharge 

2 from the aquifer to the spring zone of No Name Creek . 224/ 

3 
LX. 

4 
Belc:1N the spring zone of No Name creek and above the "granite lip, " which 

5 
is located near the north boundary of All otment 901, there are sporadic and in-

6 
tennittent contributions to the streamflC1N of l'b Narre Creek that do not enter 

7 
the No Narre Creek aquifer and do not increase the firm water supply because of 

8 
the erratic nature of them. 225/ BelC1N the "granit lip" and within the N:> Name 

9 
Creek Basin, there are no additional sources of groundwater or surface water 

10 
that increase the finn water supply. 226/ 

1 1 

12 LXI. 

13 Sources of water contributing to the No Name Creek aquifer incl\rle natural 

14 infiltration or percolation from CXtEk Creek as Qnak Creek crosses the No Narre 

15 Creek aquifer from east to west arrl natural run-off from precipitation derived 

16 £rom within the watershed area draining to the valley floor overlying the agui-

17 fer . 227/ 

18 

19 224/ See USA Ex. 1, "Water Resources of ~To Name Val ley, Colville Indian Reserva
-- tion, WashingtOn, " 11Groundwater in N:> Name Valley is discharged from reser-

20 voir artificially by pUII"ping, and naturally by s eepage to streams arrl by 

2 1 

22 

23 

24 

25 

evapotranspiration. " (Cline, p . 13) 

225/ See note 223, supra. Testim:my, T .M. Watson, Vol. IV, p. 685 , l. 21 - p . 
- 689, l. 5; Vol. v. , p . 1058 , l. 11, et ~- ; Vol. VI , p . 1177, l. 17 , et 
~- ; see Col. Ex. 17(1), 17(3); Vol. VI, p . 1205, 1. 19 et ~-;Vol . IV, 
p . 693, 1 . 23 - p. 694, 1 . 14; Fred 0. Jones , Vol. IX, p . 1874, 1. 12-22; 
Col. Ex. 7 , 11No Nane Creek Watershed. " Testinony, M.B . Kaczmarek, Vol. 
VII , p. 1302 , 1. 25 - p. 1305, 1 . 3; Vol . VII, p . 1405, 1. 6 - p . 1408, 
1. 5; Vol. XIV, p. 2853 . 

26 
226/ Test.i.Irony, M.B . Kaczmarek, Vol. VI , p. 1255 et seq. ; Vol. VII , p. 1388, 
- l. 4 - p . 755, l. 13-22; Vol. IV, p . 789, l.l0-22. 

27

1
1
12271 See testinony of Denzel Cline, p. 58 , lines 4 - 9 . Testinony of 'lhanas 

28 -- Michael Watson, Vol. IV, p . 755, lines 13-22, Vol. IV, p. 789 at lines 
29 10-22. 

30 

31 

32 
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1 LXII. 

2 Quake Creek is a perched stream. 228/ 'Ihere is no hydraulic connection be-

3 !tween Omak Creek and the No Narre Creek aquifer. 229/ 'Ihere is no gronn&vater 

4 ldi vide, and testim::my regarding the grmmdwater divide is based on water level 

5 !measurements and wells outside the No Name Creek aquifer 230/ and on water level 

6 lmeasurerTEilts in a well with proven erroneous measurenents. 231/ 'lhe contribution 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 I 

of water from Qnak Creek to the No Name Creek aquifer is a natural process and 

is unaffected by changing water levels in the :tib Name Creek aquifer. 232/ cmak. 

Creek is a relatively constant, natural contribution to the No Name Creek 

aquifer. 233/ Natural run-off from precipitation varies from year to year. 234/ 

LXIII. 

During the three years of recordkeeping in the No Name Creek Basin (1975, 

1976 & 1977), precipitation totaled 33.56 inches at the Omak weather stations . 235/ 

I.ong-tenn three year precipitation averaged 34 . 62 inches, only slightly nore 

than during the three years of recordkeeping ~ 236/ 'Ihere were 31 three-year 

17 1-------
228/ Testirrony, M.B. Kaczmarek , Vol. VI, p. 1281, 1. 19 et seq. ; Vol. VII, p . 

l8 - 1358 , 1. 25- p. 1361, 1. 16; Vol. XIV, p . 2839 , l.l4 et seq. ; Charles 
S. Robinson, Vol. VII , p . 1490 , 1 . 19 - p . 1491, 1 . 23;-pred 0. Jones, 
Vol. IX, p. 1870, 1. 18-23; p. 1879, 1. 21 - p. 1880, 1. 23; p. 1933, 1. 
4 - p . 1934, 1. 10; George E. Maddox, Vo. XII, p. 2400, 1. 12-22. 

19 

20 

21 229/ Ibid. 

22 

. 23 . 

230/ Testircony, M.B. Kaczmarek, Vo. VII, p . 1347 , l. 10- p. 1348,1. 10; Vol. 
VI, p. 1240, 1. 16 e t seq.; VoL XIV, p. 2870, 1. 25 e t ~·; 01arles s. 
Robinson, Vol. VIII, p . 1623, 1 . 19- 1624, 1. 25; p. 1626, 1 . 8- p . 1627, 
1. 7 . See Col. Ex. 23 (1), 23 (2) , "Geologic Cross Sections." 

24 231/ Testimony, C. S . Bbbinson, Vol. VIII , p. 1625 , 1. 1 - p . 1626, 1 . 7; M.B. 

25 , - Kaczmarek, Vol. XIV, p. 2843 , 1. 4 et seq . 

26 I ~32/ See note 228 supra . 

27 ,233/ Testimony, T.M. Watson, Vol . V, p. 1015 , 1. 12 et seq. 1 Vol. VI, p . 1213, 
,- 1. 23 et seq. ; Fred 0. Jones, Vol. IX, p . 1892,1. 1-9; p . 1918, 1. 25-

28 I p. 1919 , 1. 25. 

29 ·234/ Testimony, Fred 0 . Jones, Vol . IX, p . 1891 , 1. 23- p. 1892, 1 . 9; T.M. 
- Watson, Vol. VI , p . 1213 , 1. 17 et seq.. See USA Ex. l, nwater Resources 

30 of NJ Name Valley, Colville Indian Reservation, Washington, " p . 22 . 

31 1235/Test.:i.rrony, T.M. Watson, Vol. V, p . 1032 , etseq.; See Col . Ex. 25(2), 
"Precipitation Trends . " 

32 
236/ Ibid . 
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• 

I 
1 I! J?&icxls during the 67 years from 1909 to 1977 in which precipitation totaled 

2 I less than in the three years of recordkeeping. 237/ 
I 
I 

3 i 
I 

LXIV. 
4 ! 

5 
I During the three years of recordkeeping, the pumping ard natu.tal discharge 

6 
I from t.lle No Na:rre Creek Basin totaled 2700 acre-feet. 238/ 'Ihe water level in 

t.he No Name Creek aquifer fell 14 feet as measured in the Peter's observation 
7 

v..>ell, resulting in a loss from aquifer storage of 360 acre-feet. 239/ 'Ihe in-
8 

! I fl~v to the No Name Creek aquifer during the three years of recordkeeping was 
9 

I I approxmi.ately 2340 acre-feet, an average annual inflow of 780 acre-feet. 240/ 
10 

I D..lring the three years of recordkeeping, natural discharge from the No Name 
11 I - · 

12
Ji ereek aquifer to the spring zone of No Nane Creek, in the non-irrigation season, 

~ ~ reduced the average annual water supply available for irrigation, the lahontan 
13 I 

!Fishery and the Omache Lake Resort to 600 acre-feet per year. _ 241/ 
14 i 

15 LXV. 

16 Heavy pumping withdrawals were made from the No Narre Creek aquifer during 

17 .11976 ard 1977 , resul ling in the lowering of the water level in the No Nane Creek I 
181 aquifer 242/ and a corresponding decrease in the natural spring zone discharge. 2431 

l9 lilhe water supply during the recordkeeping years was adjuste:l to reflect contin-
1 

20 !Juation of heavy pumping, resulting in an average annual water supply of 648 acre-; 

2l ilteet per year available during pericx:Is of beneficial use for the 1975-1976-1977 

22 ljperiod. 244/ 
I· 

23 ---------

24
, 237/ Ibid. ,--. 

25 
238/ Testirrony, T.M. Watson, Vol. V, p . 1050, et seq.; See Col. Ex. 25(3) , 

i "Accounting of Water in No Narre Creek Aquifer 1975-76-77." 
I· 

26
1 239/ Ibid. 

27 1 240/ Ibid.; testirocmy, T.M. Watson, Vol. VI, p. 1117. 

28 I, 241/ See note 238, supra; testimny, T .M. Watson, Vol. VI, p. 1165, 1. 13 et seq. 
i 29 i 242/ Ibid. 

30 i 243/ Col. Ex. 18, "Natural Spring Discharge Related to No Narre Creek£ Aquifer 

31 1 -- Elevation ZOne As M;asured in Peter ' s Observation Well"; Testirrony of T.M. 
Watson, Vol . IV, p. 694, 1. 20 - p. 697, 1 . 3. 

32 ' 244/ See note 238, supra. 
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1 LXVI.-

2 From October 1975 through March 1976, there was a continuous decline in the 

3 water levels of the No Name Creek aquifer. 245/ Water was being discharged nat-

4 urally from the No Narre Creek aquifer through the spring zone of l.\To Narre Creek 

5 and there was no pumping from the aquife.r::. 246/ A neasurernent of the spring 

6 zone discharge was made in March 1976, showing the natural discharge fran the 

7 lib Name Creek aquifer to be .66 cfs., which is equivalent to an annual rate of 

8 discharge of 475 acre-feet. 247/ 'Ihe measurement was representative of the N::> 

9 Name Creek spring zone discharge from October 1975 through March 1976 . 248/ 

10 

11 

12 

13 

14 

1 5 

16 

17 

18 

LXVII. 

'llie water levels in the No Name Creek aquifer from October 1975 through 

March 1976 were declining because m::>re water was being discharged through the 

spring zone of No Name Creek than was being supplied by recharge from all 

sources. 249/ Recharge from all sources was less than . 66 cfs. ' which is the 

equivalent of 475 acre-feet per year. 250/ 

LXVIII. 

In March 1977, prior to the beginning of the irrigation season, water 

19 levels in the No Name Creek aquifer were rising at an extremely s l ow rate. 251/ 

20 

21 245/ Testim::>ny, T.M. Watson, Vol . IV, p. 705, 1. 3 - p. 706 , 1. 19; p. 771, 

22 --- 1. 3 - p . 772, 1. 15; p. 818, 1. 4 - p. 819, 1. 10; Vol . 5, p. 1040, 
1 1. 2 et ~- See Col. Ex. 25 (3) , "Accountin of Water in No Name Creek 

23 ;· Aquifer 1975~76-77. 11 

24 246/ Jbid. See notes 33, 34, 35, 36 and 37, supra. 

25 [· 247/ Testimon, T.M. Watson, Vol. IV, p. 706, 1. 14-19 ; p. 769, 1. l- p. 772, 
1 1. 15; p . 818, 1. 4 - p. 819, 1. 10; Vol. v. , p. 1040, 1. 2 et seq. 

26 1 I 248/ See note 245 supra . 

27 11 249/ Ibid. 
28 1----

29 ,! 250/ Testirrony, T.M. Watson, Vol. IV, p. 706, 1. 14-19; p . 769, 1. 12- p . 
II 770 , 1. 3; p . 770, 1. 22- p. 777, l. 1. 

30 
:251/ See Col. Ex. 25(3), "Accounting of Water in No Narre Creek Aquifer 1975-76-

31 f-- 77 . "; testim::>ny of T .M. Watson, Vol. V, p. 1040, 1. 12 et seq.; George E. 
Maddox, Vol. VII, p. 2299, l. 6-17. 

32 
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1 Water was being discharged naturally from the No Name Creek aquifer through the 

2 spring zone of No NanE Creek and there was no pumping fran the aquiler. 252/ A 

3 rreasurement of the discharge from No Narre Creek was made in March 1977 below 

4 the spring zone of No Narre Creek. 'lhe rreasurement included natural spring zone 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

disCharge and run-off from precipi·tation that did not enter the aquifer but 

entered No Narre Creek between the spring zone and the measurement points. 253/ 

'lhe natural discharge from No Name Creek in March 1977 was . 5 cfs . , which is 

equivalent to an annual rate of discharge of 365 acre-feet. 254/ 

LXIX. 

'Ihe water level in the No Narre Creek ao;prifer in March 1977 \vas rising at 

a slow rate because less water was being discharged from the aquifer through the 

spring zone into No Narre Creek than was being recharged to the aquifer fran all 

sources. 255/ 'Ihe recharge from all sources was slightly ITOre than . 5 cfs. , 

which is the equivalent of 365 acre-feet per year . 256/ 

LXX. 

In August 1972, prior to heavy ptmping from the No Name Creek aquifer, the , 
I 

rreasurement of the discharge of No Name creek below the spring zone was made and 

19 I determined to be • 50 cfs. , which is equivalent to an annual rate of discharge of 1 

20 365 acre-feet. 257 I 
21 

22 

23 
1252/ Thid. 

24 1 253/ See Col. Ex. 17 (1) . See test.i.m::my of 'Ihonas Michael Watson, Vol. III, 
- p . 603 , 1. 17 - p. 608, L 13. 

25 

30 

31 

32 
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1 LXXI. 

2 During the three years of recordkeeping (1975-1976-1977), the average water 

3 supply fran the }."'0 Name Creek Basin available for beneficial purposes of irriga-

4 tion, the Lahontan Fishery and the Qnache lake Resort was 640 acre-feet per 

5 i year. 258/ ~urements prior to and during the three-year pericxl of record-

6 ·keeping shCM periods when water entering the aquifer from all sources was being 

7 contributed at rates between . 5 and . 66 cfs. , which is equivalent to annual rates 

8 of recharge of between 365 and 475 acre-feet. 259/ During the period fran 1909 

9 

1 

through 1977, there were 31 three-year periods in which precipitation was less 

10 than the three-year total for 1975-1976-1977. 260/ 'Ihe firm annual water supply 

ll of the No Name Creek Basin for all pur:poses is less than 640 acre-feet per 

12 year 261/ and was determined to be 550 acre-feet per year on the basis of all 
I -

13 lavailab.le information. 262/ 

14 

15 

16 

LXXII. 

Predicated upon the short water supply in 1977 , which resulted in them::>tion 

by the attorney for the Oefendants Wal tons in August 1977, 263/ and the stfuse-
17 

quent agreement and implementation of that agreement by the Colville Confeder-
18 

19 

20 

a ted T.Libes to supply Walton with water, 264/ the annual pumpage of 1100 acre

feet, as detennined. by the USGS, has been proven totally in error. 

21 
258/ See note 244 supra. 

22 
259/ See notes 250, 256, 257 , supra. 

23 
260/ See note 237 supra. 

24 
j26l/ See notes 237-241 & 244, supra. 

1262/ See testirrony, T.M. Watson, Vol. IV, p. 707, 1. 12- p. 708, 1. 7; p. 752, 
25-I 1 . 2-10; p. 1114, 1 . 6 et seq. 

26 I 263/ See Richarr1 B . Price, 11M:>tion for Specific Eriforcement of Testing Order 

27 
1 -- to Protect Defendants Waltons ' Right to Use Pending Adjudication on the !' Merits and Affidavits in Support 'Ihereof. " August 10, 1977 . 

28 ( 264/ See testirrony of 'Ihorras Michael Watson, Vol. III, p. 525, l. 18 - p. 534, 

29 
~~- l. 61; p . 543, l. 10 - J?· 551, l. 17; Vol. VI, p. 1219 , l. 23 - p . 1233; 

I
I Vol. XIV, p . 2816; Testim:my of Fred 0 . Jones , Vol. IX, p . 1922, l. 2-6 ; 

30 I Vol. X, p. 1973 , 1 . 18 - p. 1942, 1. 5. 

31 

32 
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1 'Ihere were 645 acre-feet p~ from the t-.o Name Creek aquifer by July 31 , 1977, 

2 and thereafter there was insufficient water to provide the full water require-

3 11 rrents of the irrigated lands of the Colville I rrigation Project. 265/ 

4 
LXXIII. 

5 
'Ihe 1100 acre-feet arumal pumpage determined by the United States Geolog-

6 
ic Survey requires a canplete reconstruction of the ex.is·ting Colville Irrigation 

7 I 
1 Project, which reconstruction is based on pure speculation as to the merits of 

8 

9 
I the profOsal by the Uni tErl States Geologic Survey. 266/ Moreover, the 1100 acre-

feet annual pu:rrpage is predicated on the artificial induction of water from Qnak 

10 I 
I Creek. 'Ihere is substantial evidence in supfOrt of the finding that water is 

11 

1 not induced from Orrak Creek. Evidence offered in the record which supports the 
12 

13 
finding that water is induced fran Qnak Creek is founded entirely upon assump-

1 
tions and hypotheses predicated upon speculation and conjecture. 267/ All esti-

14 I -
l, rrates of the parameters included by the United States Geologic Survey in the 

15 
!1100 acre- feet, with the exception of the.purnpage, were founded entir ely upon 

16 

1; assumptions and hYfOtheses predicated upon speculation and conjecture. 268/ 
17 

I 

I 
Mditionally, this Court has ruled that the subject rratter of these consolidated 

18 
leases is l:i.mited exclusively to the rights to the use of water o£ t-.o Narre Creek 

19 ,, 
.aquifer and stream, without the induction of water from Orrak Creek . 269/ 

20 I 

21
1

i 
22 [ _ _ ___ _ 

I 
23 265/ 

24 

25 ' 266/ 

26 267/ 

27 268/ 

28 

29 

30 

31 1 
I 

32 : 269/ 

See testi.Irony of 'lharas Michael Watson, Vol. XIV, p . 2802 , at lines 
10-20. 

See t estimony of Denzel Cline , Vol . I , p . 72, 1 . 15 through p . 77, 
1. 9 . 

See notes 228 , 229 , 230 , 231 and 232 , supra. 

See the testimony of Denzel Cline, Vol . I, p. 80, 1 . 1 - p . 82 , 1. 5; 
p . 86, 1 . 14 - p. 90, 1 . 14; p . 145, 1 . 20 - p . 149, 1 . 19; testimony 
of Thomas Michael Watson, Vol. III, p . 600, 1 . 7 - p . 602, 1 . 8; p. 
685, 1. 7 - p . 687 , 1 . 11; p . 690 , 1 . 2- p. 695 , 1 . 14. See Col. Ex. 
25 (4). See testirrony of Michael B. Kaczrrarek, Vol. VI , p. 1267 - p. 
1280; Vol. XIV, p. 2830 - p . 2838 . Testimony of Olarles S . Robinson , 
Vol . VII , p . 1464 , 1 . 7 - p. 1465, 1 . 24; See Col . Ex . 13(1) , 13(2} 
and 21(2). 

See Transcript, Voll..Hre XII , p. 237 4, 1. 8-18 . 
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1978 PROJECTION 
ELEVATION OF GROUNDWATER 
PETERS OBSERVATION WELL 

1975 

~ 

L PROJECTED 1978 RISE AND DECUNE OF AQUIFER WATER LEVELS. 

2.RECOVERY RATE REQUIRED TO REAOi HIGH WATER LEVEL OF 19TI. 
3. COLVILLE WEllS OPERATm AT REruCED ~ ZERO CAfACITY IN 1971 

4. THREAT OF REACHNG CRITICAL WATER LEVEL ELEVATION BY JJIIE 30, 197a 

1976 1977 

EXPLANATION: 

--- WATER LEVEL IN PETERS OBSERVATION WELL BASED ON AClUAL 
MEASUREMENTS THROUGH FEB. 3, 1978. 

·--·- PROJECTED YATER LEVEL f\1 PETERS 08SERVAT100 WElL FROM 
FEBRUARY 3,1978 BASED ON 1976-1977 RECOVERY, AND t<577 
WITHDRAWALS FROM WELLS IN AQUIFER . 
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• 
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l LXXIV .• 

2 Predicated upon the experience of short water supply in 1977, a projection 

3 for 1978 was prepared and offered. 270/ 'Ihat projection has subsequently been 

4 updated to May 29, 1978, to reflect the rrost current conditions in the No Name 

5 Creek aquifer. It is projected as shown on the Plate preceding this page. It 

6 proves a severe water shortage will be experienced in late July or early August 

7 1978 if Defendants Waltons are pennitted to o::mtinue pumping from the No Narne 

8 Creek aquifer and diverting from the No Name Creek stream. 271/ 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

LXXV. 

INSUFFICIENCY OP WATER FOR BOTH THE 
COLVILLE CONFEDERATED TRIBES 

AND 'IHE DEFENDANTS WAL'IONS 

'lhe Colville Confederated Trilies have proved and the United States agrees 

that there is insufficient water in No Name Creek and the No N~ Creek ground-

water basin to meet the reasonable water requirements of the Colville Confeder

ated Trilies for either their irrigable or irrigated lands within the Colville 

Irrigation Project. 'Ihe use of any water from No Name Creek and the No Name· 

Creek groundwater basin by the Defen8ants Wal tons has c~used and will continue 

to cause irreparable damage to the Colville Confederated Tribes. 272/ I 

I 
20 

21 
Respectfully - ;:,;, I 
~u.Q~~ ' ,L,~ d ll~ . 

William H. Veeder, AttOI:~e~ 
Colville Confederaterl Tribes 22 I 

I 
23 I 

24 11 
25 II 
26 I 
27 

28 

29 

30 

I 

Suite 920 
818 18th Street, NW 
Washington, D.C. 20006 

[202] 466-3890 

270/ 

271/ 

See Col. Ex. 25 (1) and 25 (la) - ''1978 Projections." 

Testimony of T.M. Watson, Vol. V, p. 1024, 1. 14 - p, 1032, 1. 21; Fred 0. 
Jones, Vol. X, p. 1942, l. 17 et seq. 

31 I 272/ See Finding XLV, supra. See Justice Depa.rtment • s Proposed Findings of 
Fact, XXIII and XIV. 

32 
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UNITED STATES DISTRICT COURI' 
EASTERN DISTRICT OF WASHING'ION 

COLVILitE CONFEDERATED TRIBES 1 

Plaintiff, 

vs. 

BOYD WAL'ION, JR. , et ux, et al. , 

Defendants, 

STATE OF WASHINGTON, 

Defendant Intervenor. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

--------------------------------:) ) 
UNITED STATES OF AMERICA, 

Plaintiff, 

vs. 

WILLIAM BOYD WALTON, et ux, et al. , 
and THE STATE OF WASHING'ION 1 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Civil No. 3421 v 

CONSOLIDATED CASES 

Civil No. 3831 

CERI'IFICATE OF SERVICE 

District of Columbia 
Washington 

I, carole Ann Roop, being first duly sworn, on oath, depose and say that 
I am a :person of such age and discretion as to be corrpetent to serve papers and 
that I served the following: 

MYI'ION OF THE COLVILLE CONFEDERATED TRIBES PRESENTING TO THIS COURI' A SUMMATION 
OF r:x:x::1JMENTATION SUPPORI'ING PIDPOSED FINDINGS OF FACT AND PETITIONING THE COURT 
TO ENTER JUIX.;MENTS IN FAVOR OF THE COLVILLE CONFEDERATED TRIBES IN THESE CON
SOLIDATED CASES AND ATTACHED MEMJRANDUM. OF POINTS AND AUTHORITIES IN SUMMATION 
OF COLVILLE CONFEDERATED TRIBES' CASE-IN-CHIEF 

on the attorneys of record listed on the second sheet of this certificate of 
service by depositing copies thereof in the United States mail, postageprepaid, 
addressed to each of the attorneys of record on the 6th day of June, 1978. 

Subscribed and sworn before me this b day of June 1978 . /) 

)~lWwM 
Notary Public 

32 My Comni.ssion Expires on ~~ 't'R- '3:.0 , J '118 
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1 United States Attorney 
Attention: R:>bert M. SWeeney 

2 Post Office Box 1494 
Spokane 

3 Washington 99210 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

Charles B. Roe, Jr. 
Assistant Attorney General 
State of Washington 
'l'enple of Justice 
Olympia 
Washington 98504 

Richard B. Price 
Nansen, Price, Have 
Attorneys at Law 
Post Office Box 0 
Qnak 
Washington 98841 

William H. Burchette 
Attorney 
Departnent of Justice 
Washington, D.C. 20530 

J. R. Fallquist 
Clerk of the Court 
United States District Court 
Eastern District of Washington 
Post Office Box 1493 
Spokane 
Washington 99210 

CERTIFICA'IE OF SERVICE - 2 
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